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I. Introductory
1. Scope of Article.—In this article it is intended to discuss the
general principles governing the right to interest as compensation
for the use of or the detention of money, the rate of interest which
may be stipulated for or allowed by law, the manner of computing
interest, and the apportionment of partial payments as between prin
2
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cipal and interest. The article also includes the allowance of interest
against a state, county, or municipality, and interest on judgments
and decrees and orders of court analogous thereto ;• but, except for
purposes of illustration, the right to and computation of interest as
against particular persons or on particular liabilities are left for treat
ment in the appropriate articles.1 So also the question of the allow
ance of interest purely as an element of damages, while touched upon
in this article, is discussed at length elsewhere.2 Although an intel
ligent treatment of the subject in hand necessarily involves the con
sideration of legal interest, and compound interest, or interest on
interest, it is not intended to treat at length matters relating peculiarly
to usury or illegal interest, as this constitutes the subject of a special
article.8 The recovery back of interest paid is also considered else
where in this work.4
2. Definition and Nature.—According to the generally accepted
definition, interest is the compensation allowed by law, or fixed by
the parties, for the use or forbearance of money, or as damages for
its detention.5 Conventional interest in the ordinary acceptation of
the term is such interest as the parties to a contract have agreed upon
as a part of their contract,6 and is as much an integral part of the
debt as the principal itself,7 and while it forms an element in com
puting the amount of recovery, it does so in the same way that a
provision of the contract limiting liability, or any other contractual
provision as to the amount involyed in •the contract, does.8 Interest
by way of damages, or moratory interest as it is sometimes called,
is interest allowed in actions for breach of contract or tort as damages
for the unlawful detention of the money found to be due.9 It does
1. See for instance, Advancements, Mass. 171, 97 N. E. 1100, Ann. Cas.
vol. 1, p. 679 et seq. ; Annuities, vol. 1913B 206, 39 L.R.A.(N.S-) 120;
2, p. 10; Banks, vol. 3, pp. 528, 662, MacRackan v. Bank of Columbus, 164
687; Bills and Notes, vol. 3, pp. 899, N. C. 24, 80 S. E. 184, Ann. Cas.
900, 955, 1048, 1339; Corporations, 1915D 105, 49 L:R.A.(N.S.) 1043.
vol. 7, p. 379 et seq.; Cotenancy, vol.
6. Close v. Riddle, 40 Ore. 592, 67
7, p. 835; Covenants, vol. 7, pp. 1165, Pac. 932, 91 A. S. R. 580.
1168, 1174; Eminent Domain, vol. 10,
Note: 91 A. S. R. 731.
p. 163 et seq.; Executions, vol. 10, p.
And see infra, par. 18.
1398 ; Executors and Administra- 7. Bennett v. Federal Coal, etc., Co.,
tors, vol. 11, pp. 147, 203, 377 et seq.; 70 W. Va. 456, 74 S. E. 418, Ann.
Garnishment, vol. 12, p. 851; Guard- Cas. 1913E 578, 40 L.R.A.(N.S.) 588.
IAN and Ward, vol. 12, p. 1156; and And see infra, par. 11.
other specific titles.
8. Note: 91 A. S. R. 732.
2. See Damages, vol. 8, p. 532 et
9. Close v. Riddle, 40 Ore. 592, 67
seq.
Pac. 932, 91 A. S. R. 580; Bennett v.
3. See Usury.
Federal Coal, etc., Co., 70 W. Va. 456,
4. See Payment.
74 S. E. 418, Ann. Cas. 1913E 578, 40
5. Brown v. Hiatt, 15 Wall. 177, 21 L.R.A.fN.S.) 588.
U. S. (L. ed.) 128; Sullivan v. MeNotes: 6 Am. Dec. 193; 9 A. S. R.
Millan, 37 Fla. 134, 19 So. 340, 53 173; 91 A. S. R. 732.
A. S. R. 239; Cochran v. Boston, 211
3
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not 'depend upon any express contractual obligation to pay interest,
but upon the theory that the party breaching the contract or com
mitting the tort became bound at the time of the breach to make repa
ration, and for this delay in making such reparation the injured party
is entitled to such interest as will recompense him therefor.10 Inter
est is recoverable strictly as interest only during the continuance of
the contract, and as provided by its terms, before breach, and not
after. When the agreement is once violated, the promisee has sus
tained a wrong for which the law gives him redress by way of dam
ages; and whenever the cases have allowed a plaintiff to recover
anything more than the principal sum and the interest up to the
time of the breach of the contract, it is solely on account of the default
of the party failing; and although in many cases the term "interest"
has been used indiscriminately to designate the accession to the prin
cipal by the terms of the contract, and also the amount allowed in
consequence of the breach of the contract, yet the distinction is perfect
in law, and the synonymous use of the expression "interest" with the
term "damages" has arisen from the fact that wherever the law
regulates the amount of interest, that rate becomes the standard of
damages on the breach of all money contracts; the result being the
same, it is quite natural that the same name should frequently be
employed in both cases.11 Interest in excess of the rate allowed by
law is illegal interest or usury.12 Compound interest is interest on
interest.18 Interest reserved from an amount lent at the time of
making a loan is a discount.14
3. History.—Prior to the reign of Henry VIII the taking of inter
est or compensation for the use of money was unlawful in England,
and contracts for it were deemed usurious, and could not be enforced.15
It seems to have been held by the church that it was actually sinful
as against the laws of God and morality, and by the courts that
it was unlawful on the theory of the classical and mediaeval economists
from the time of Aristotle, that money was only a medium of
10. Note: 91 A. S. R. 732. And
see infra, par. 4.
11. Mason v. Callender, 2 Minn.
350, 72 Am. Dec. 102 ; Lash v. Lambert, 15 Minn. 416, 2 Am. Rep. 142;
Close v. Riddle, 40 Ore. 592, 67 Pac.
932, 91 A. S. R. 580.
12. See Usury.
13. Mason v. Callender, 2 Minn,
350. 72 Am. Dec. 102.
Note: 6 Am. Dec. 197.
And see infra, par. 33. et seq.
14. Youngblood v. Birmingham
Trust, etc., Co., 95 Ala. 521, 12 So.

579, 36 A. S. R. 245, 20 L.R.A. 58:
Anderson v. Timberlake, 114 Ala. 377,
22 So. 431, 62 A. S. R. 105. And see
Bills and Notes, vol. 3, pp. 977, 1055,
1079 et seq.
15. National Bank of Com. v. Mechanics' Nat. Bank, 94 U. S. 437, 24
U. S. (L. ed.) 176; Pekin v. Reynolds, 31 111. 529, 83 Am. Dec. 244 and
note; Mason v. Callender, 2 Minn.
350, 72 Am. Dec. 102; Cherry v.
Maun, Cooke (Tenn.) 268, 5 Am. Dee.
696.
Note: 14 Eng. Rul. Cas. 561.
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exchange, and naturally barren and unproductive.16 The first Eng
lish statute upon the subject was that of 37 Hen. VIII, c. 9, which
fixed the lawful rate of interest at ten per cent per annum, and
visited receiving more with forfeiture and imprisonment.17 The early
decisions of the English courts under statutes allowing interest were
contradictory and fluctuating, and no stable rule on the subject was
laid down prior to that announced by Lord Ellenborough to the effect
that interest ought to be allowed only in cases where there was a
contract for the payment of money on a certain day, as on bills of
exchange, promissory notes, etc., or where there had been an express
promise to pay interest; or where from the course of dealing between
the parties it might be inferred that this was their intention ; or where
it could be proved that the money had been used and interest actu
ally made.18 In the absence of these conditions interest was not
allowed in an action for money lent or advanced,19 or for money had
and received, or for money paid, or on an account stated for goods
sold, even though to be paid for on a particular day, or for work
and labor. Thus the law remained in England until the statute of
third and fourth William IV, which provided that upon all debts
or sums certain, and in actions of trover and trespass de bonis asportatis, and in actions upon policies of insurance, the jury might in their
discretion allow interest as part of the recovery.20 Finally an act
of Parliament in 1854, 17 & 18 Vict. c. 90, swept all the usury laws
in the English statute books out of existence, and established "free
trade in money." This change in attitude was the result of long
evolution in thought, but so far as credit for it may be given to any
one man, it should, perhaps, be ascribed to Bentham, whose writ
ings gave a decided impetus to a public opinion in favor of the mod.

16. Mason v. Callender, 2 Minn.
350, 72 Am. Dec. 102; Ex parte Berger, 193 Mo. 16, 90 S. W. 759, 112
A. S. R. 472, 5 Ann. Gas. 383, 3
L.R,A.(N.S.) 530; Houghton v. Page,
2 N. H. 42, 9 Am. Dec. 30: Cherrv v.
Mann, Cooke (Tenn.) 268, 5 Am. Dec.
696.
Note: 6 Am. Dec. 188, 189.
17. National Bank of Com. v. Mechanics' Nat. Bank, 94 U. S. 437, 24
U. S. (L. ed.) 176; Mason v. Callender, 2 Minn. 350, 72 Am. Dec. 102;
Ex parte Berger, 193 Mo. 16, 90 S.
W. 759, 112 A. S. R. 472, 5 Ann.
Cas. 383, 3 L.R.A.(N.S.) 530; Cox
v. Smith, 1 Nev. 161, 90 Am. Dec.
476.
Notes: 6 Am. Dec. 189; 31 Am.
Rep. 498.

18. Selleek v. French, 1 Conn. 32,
6 Am. Dec. 185 and note (setting out
the opinion of Lord Ellenborough in
De Haviland v. Bowerbank, 1 Campb.
50) ; White v. Miller, 78 N. Y. 393, 34
Am. Rep. 544.
Note: 31 Am. Rep. 498.
19. White v. Miller, 78 N. Y. 393,
34 Am. Rep. 544; Calton v. Bragg, 15
East. 223, 13 Rev. Rep. 451, 14 Eng.
Rul. Cas. 540; Cook v. Fowler, L. R.
7 H. L. 27, 43 L. J. Ch. 855, 14 Eng.
Rul. Cas. 546 and note.
Note: 6 Am. Dec. 189.
20. White v. Miller, 78 N. Y. 393,
34 Am. Rep. 544; Wilson v. Troy, 135
N. Y. 96, 32 N. E. 44, 31 A. S. R.
817, 18 L.R.A. 449.
Note: 14 Eng. Rul. Cas. 557 et seq.
4
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era conception of interest.1 From a very early date, the American
decisions recognizing that the common law attitude toward interest
was impossible in the light of the necessities of modern business and
the prevalence of credit adopted a more liberal rule as to its allow
ance, not only in cases of express or implied contracts for its pay
ment, but as damages for breach of contract, or the violation of some
duty.2
II. Rights and Liabilities as to Interest
In General
4. Allowance under Contract or as Damages Generally.—By
modern decisions, interest is allowed as compensation for the use of
money on the ground of some contract, express or implied, to pay it,
or as damages for the breach of some contract, or as damages for the
violation of some duty, in all cases where it is possible to assess such
damages in a definite and liquidated sum.8 In the light of the
conception of interest as a compensation for the use of money, it is
obvious that where one has fraudulently obtained money of another,
such person is liable for interest thereon.4 The same rule applies
where the money was obtained by extortion or oppression, or by tak
ing undue advantage of another,5 and interest may be allowed on
money exacted from a shipper by a carrier under a discriminatory
freight rate.6 According to the practice in a number of states interest
1. National Bank of Com. v. Mechanics' Nat, Bank, 94 U. S. 437, 24
U. S. (L. ed.) 176.
2. Selleck v. French, 1 Conn. 32, 6
Am. Dec. 185; Sullivan v. McMillan,
37 Fla. 134, 19 So. 340, 53 A. S. R.
239; Houghton v. Page, 2 N. H. 42, 9
Am. Dec. 30; Wilson v. Troy, 135 N.
Y. 96, 32 N. E. 44, 31 A. S. R. 817,
18 L.R.A. 449; Dilworth v. Sinderling, 1 Bin. (Pa.) 488, 2 Am. Dec.
469. And see infra, par. 4.
3. Selleck v. French, 1 Conn. 32, 6
Am. Dec. 185 and note (containing an
enumeration of the various instances
in which interest may properly be allowed) ; Sullivan v. McMillan, 37 Fla.
134, 19 So. 340, 53 A. S. R. 239 ;
Hammond v. Hannin, 21 Mich. 374, 4
Am. Rep. 490; Mason v. Callender, 2
Minn. 350, 72 Am. Dec. 102; Van
Rensselaer v. Jewett, 2 N. Y. 135, 51
Am. Dec. 275 and note; White v.
Miller, 78 N. Y. 393, 34 Am. Rep. 544;

Kennon v. Dickins, 1 N. C. 522, 2 Am.
Dec. 642; Dilworth v. Sinderling, 1
Bin. (Pa.) 488, 2 Am. Dee. 469; State
v. Milwaukee, 158 Wis. 564, 149 N.
W. 579, Ann. Cas. 1916A 110 and note.
Note: 35 L.R.A.(N.S.) 220.
And see infra, par. 8.
Generally as to the allowance of interest as damages, see Damages, vol.
8, p. 532 et seq.
4. Lamson v. Beard. 94 Fed. 30, 36
C. C. A. 56, 45 L.R.A. 822; Selleck
v. French, 1 Conn. 32, 6 Am. Dec. 185
and note; McShane v. Howard Bank,
73 Md. 135, 20 Atl. 776, 10 L.R.A.
552; Wood v. Robbins, 11 Mass. 504,
6 Am. Dec. 182. And see Fraud and
Deceit, vol. 12, p. 458.
5. Bulow v. Goddard, 1 Nott & McC.
(S. C.) 45, 9 Am. Dec. 663.
6. Hilton Lumber Co. v. Atlantic
Coast Line R. Co., 141 N. C. 171, 53
S. E. 823, 6 L.R.A.(N.S.) 225. Generally as to measure of damages in
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may be allowed on money withheld by an unreasonable and vexatious
delay of payment,7 and under a statute expressly providing for the
allowance of interest at a certain rate on money thus withheld, it
has been ruled that a person guilty of such delay in making pay
ment of a just claim cannot be relieved by offering to pay interest
from the time when the delay began to be unreasonable and vexa
tious. If he is guilty of such delay he is chargeable with interest on
the debt from the time it became due.8 Allowance of interest for the
detention of money vexatiously withheld is, however, improper in the
absence of express provision therefor in jurisdictions where it is held
that interest can be recovered only in the cases enumerated in the
statute.9 While, as a general rule, interest is not allowed on unliqui
dated demands,10 yet it has frequently been held that interest may
be allowed as damages even in the case of unliquidated demands,
where the latter are capable of ascertainment by calculation or where
they may be determined by reference to well established market values,
together with computation.11 Under the statutes of some states inter
est is now expressly allowed on unliquidated claims from the date
of demand, and the institution of a suit is a sufficient demand ; 12 and
actions against carriers for discrimination in rates, or to recover excessive
charges, see Cabriees, vol. 4, pp. 655,
862.
7. Chicago v. Tebbetts, 104 U. S.
120, 26 U. S. (L. ed.) 655 (stating
this to be the case in Illinois) ; Geohegan v. Union Elevated R. Co., 266
111. 482, 107 N. E. 786, Ann. Cas.
1916B 762; McKinney v. Springer, 3
Ind. 59, 54 Am. Dec. 470; Territory
v. Cascade County, 8 Mont. 396, 20
Pac. 809, 7 L.R.A. 105; Bulow v. Goddard, 1 Nott & McC. (S. C.) 45, 9
Am. Dec. 663. And see Winfleld
Mortg., etc., Co. v. Robinson, 89 Kan.
842, 132 Pac. 979, Ann. Cas. 1915A
451.
8. Chicago v. Tebbetts, 104 U. S.
120, 26 U. S. (L. ed.) 655.
9. Young v. Kimber, 44 Colo. 448,
98 Pac. 1132, 28 L.R.A.(N.S.) 626.
And see infra, par. 7.
10. Selleck v. French, 1 Conn. 32,
6 Am. Dec. 185 and note; Murray v.
Ware, 1 Bibb (Ky.) 325, 4 Am. Dec.
637; Nicolet v. Insurance Co., 3 La.
366, 23 Am. Dec. 458; Foster v. Dupre,
5 Mart. O. S. .(La..) 6, 12 Am. Dec.
466 ; Hutchinson v. Liverpool, etc., Ins.
Co., 153 Mass. 143, 26 N. E. 439, 10

L.R.A. 558; Excelsior Terra Cotta Co.
v. Harde, 181 N. Y. 11, 73 N. E. 494,
106 A. S. R. 493 and note; Hunt v.
Jucks, 2 N. C. 173, 1 Am. Dec. 555;
Pengra v. Wheeler, 24 Ore. 532, 34
Pac. 354, 21 L.R.A. 726; McConnico
v. Curzen, 2 Call (Va.) 358, 1 Am.
Dec. 540. And see Damages, vol. 8,
p. 533 et seq.
11. Spalding v. Mason, 161 U. S.
375, 16 S. Ct. 592, 40 U. S. (L. ed.)
738; Leggat v. Gerrick, 35 Mont. 91,
88 Pac. 788, 8 L.R.A. (N.S.) 1238;
Van Rensselaer v. Jewett, 2 N. Y. 135,
51 Am. Dec. 275 and note; Excelsior
Terra Cotta Co. v. Harde, 181 N. Y.
11; 73 N. E. 494, 106 A. S. R. 493.
Notes: 6 Am. Dec. 195; 28 L.R.A.
(N.S.) 1 et seq.
And see Damages, vol. 8, p. 534.
12. Barrow v. Reab, 9 How. 366, 13
U. S. (L. ed.) 177; Trimble v. Kansas City, etc., R. Co., 180 Mo. 574, 79
S. W. 678, 1 Ann. Cas. 363.
Note: 28 L.R.A.(N.S.) 1.
And see infra, par. 25.
In Illinois under the provision of
the statute authorizing interest when
there has been an unreasonable and
vexatious delay of payment, it is held
that where property has been wrong
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even where a statute forbids the recovery of interest on unliquidated
damages or open accounts, it has been held that this does not pre
clude the recovery of actual profits made by a trustee or bailee on
trust property or the adoption of lawful interest as the measure of
such profits in a proper case.18
5. Allowance on Special Liability Created by Statute.—Though
there are cases exhibiting a tendency to disallow interest in an action
brought under a statute creating a special liability but making no
provision for interest, yet most of these were decided under statutes
which either imposed a penalty or designated the damages recover
able, and hence cannot properly be construed to mean that irre
spective of the subject matter or the language of the statute there
is a distinction between common law and statutory liabilities. Assum
ing that the claim belongs to the class of claims on which interest
is recoverable, there would seem to be no reason for disallowing inter
est simply because the liability is created by statute, and there are
a number of cases in which, notwithstanding the fact that the lia
bility was created by statute, the right to recover interest is treated
as being on the same basis as in other actions for tort.14 Interest
has, however, frequently been held not to be recoverable where the
statute creating the liability imposes a penalty or designates the dam
ages recoverable.15
6. Allowance in Excess of Penalty of Bond.—In England, where
there are some authorities which have permitted the recovery of
interest upon a money bond beyond the penalty, yet the stringent
limitation of the recovery upon a penal bond to the penalty thereof
is generally maintained, and interest is not allowed to be computed
upon or beyond the penalty even though the bond be conditioned for
the payment of money and interest, and though it be a single bill.16
In this country the earlier cases did not allow interest wheve the
damages were thereby made to exceed the penalty, and this view
apparently still prevails in some jurisdictions; 17 but many modern
fully taken an action of trespass or
trover may be maintained and interest
recovered. Geohegan v. Union Elevated R. Co., 266 111. 482, 107 N. E.
786, Ann. Cas. 1916B 762.
13. Huff v. McDonald, 22 Ga. 131,
68 Am. Dec. 487.
Note: 28 L.R.A.(N.S.) 1.
And see Trusts.
14. Note: Ann. Cas. 1913B 855 et
seq. Generally as to the recovery of
interest as damages in tort actions, see
Dahages, vol. 8, p. 536 et seq.
15. Blodgett v. Park, 76 N. H. 435,
84 Atl. 42, Ann. Cas. 1913B 853 and
note; Higley v. Beverly First Nat.

Bank, 26 Ohio St. 75, 2x> Am. Rep,
759.
16. Notes: 87 Am. Dec. 746; 55
L.R.A. 381.
17. Warden v. Nielson, b N. C. 275,
3 Am. Dec. 691; Chewy v. Mann,
Cooke (Tenn.) 268, 5 Am. Dec. 696.
Notes: 87 Am. Dec. V46; 55 L.R.A.
381 et seq.; 19 L.R.A. (N.S.) 84.
In Warden v. Nielson, 5 N. C. 275,
3 Am. Dec. 691, it was held that except
in some particular cases where a collateral act is to discharge a penalty
which is inserted in a bond as a debt
which is to become due an the failure
of performing that act on the day
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cases hold that interest should be allowed notwithstanding the fact
that the amount might thereby exceed the penalty, upon the theory
that interest is allowed only by way of damages for delay upon the
part of the sureties in making payment after they should have done
so, and that all the obligee recovers is the penalty, or rather what it
would have been if paid at the proper time. This is now the gener
ally accepted rule.18
7. Right to Interest as Dependent on Statute; Conflict of Laws.—
While both in England and in this country the legal right' to take
interest may be said to exist in legal contemplation as the creation
of statutory enactment,19 yet as a general rule the statutes on the
subject have been of a negative character, prohibiting the taking
of an amount beyond the rate allowed, not declaring what character
of demands shall draw interest, or requiring it to be paid, but leav
ing the question of what shall and what shall not draw interest to
the contracting parties; or in other words, making the question
whether interest is recoverable or not dependent upon agreement, and
not law, the latter only limiting the amount of the recovery. Such
has been the character of the laws on interest under which the great
mass of judicial decisions involving such questions have been made.20
In some jurisdictions, however, express provision is made for the
allowance of interest,1 and where this is the case, interest if hot author
ized by the statute cannot be recovered unless contracted for.2 The
right to recover interest in an action brought under a statute creat
ing a special liability but making no provision for interest is treated
stipulated, or in cases in equity
framed upon some specific ground of
relief, the penalty of the bond is all
that can be recovered, either at law
or in equitv.
18. Carter v. Carter, 4 Dav (Conn.)
30, 4 Am. Dec. 177; American Surety
Co. of New York v. Pacific Surety
Co., 81 Conn. 252, 70 Atl. 584. • 19
L.R.A.(N.S.) 83 and note; Fink v.
Southern Exp. Co., 82 Ga. 33, 8 S. E.
862, 3 L.R.A. 482; McMullen v. Winfield Building, etc., Ass'n, 64 Kan.
298, 67 Pac. 892, 91 A. S. R. 236. 5<i
L.R.A. 924; Wyman v. Robinson, 73
Me. 384, 40 Am. Rep. 360; Harris v.
Clapp, 1 Mass. 308, 2 Am. Dec. 27
and note; Brighton Bank v. Smith,
12 Allen (Mass.) 243, 90 Am. Dec.
144; Fraser v. Little, 13 Mich. 195, 87
Am. Dec. 741; Mower v. Kip, 6 Paigo
(N. Y.) 88, 29 Am. Dec. 748 and note;
Dickinson v. White, 25 N. D. 523, 143
N. W. 754, 49 L.R.A.(N.S.) 362;

Smith v. Vanderhost, 1 McCord L. (S.
C.) 328, 10 Am. Dec. 674; Bailey v.
James, 11 Grat. ( Va.) 468, 62 Am.
Dee. 659.
Notes: 87 Am. Doc. 747; 55 L.R.A.
384 et seq.; 19 L.R.A.(N.S.) 64 et seq.
. 19. Pekin v. Reynolds, 31 111. 521).
83 Am. Dec. 244; Ex parte Berger.
193 Mo. 16, 90 S. W. 759, 112 A. S.
R. 472, 5 Ann. Cas. 383, 3 L.R.A.
(N.S.) 530.
20. Mason v. Callender, 2 Minn. 350,
72 Am. Dec. 102 and note; Heath v.
Page, 63 Pa. St. 108, 3 Am. Rep. 533.
1. Coburn v. Goodall, 72 Cal. 498,
14 Pac. 190, 1 A. S. R. 75; McKinney
v. Springer, 3 Ind. 59, 54 Am. Dec.
470; Wilson v. Troy, 135 N. Y. 96,
32 N. E. 44, 31 A. S. R. 817, 18 L.R.A.
449; Freeland v. Edwards, 3 N.C 49,
2 Am. Dee. 620.
2. Young v. Kimber, 44 Colo. 448,
98 Pac. 1132, 28 L.R.A. (N.S.) 626;
Cobb v. Stratton, 56 Colo. 278, 138
9
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elsewhere in this article.8 The rate of legal interest of another juris
diction is not a matter of law, but of fact, to be proved as any other
fact and ascertained by the jury; it is not a matter for judicial notice.4
A full discussion of the question of conflict of laws in respect to
interest and usury may be found elsewhere in this work.5
8. Allowance as Matter of Right or Discretion.—From what has
been seen of the origin and history of interest, it is obvious that at
common law there were no circumstances under which interest could
be claimed as a matter of right.6 From the modern viewpoint, how
ever, there are many circumstances when interest, as has been said,
"goes with the principal as the fruit with the tree;"7 and interest
has often been held to be recoverable as of right in cases of bonds,
written contracts for the payment of money on a day certain such as
bills of exchange or promissory notes, or on a contract express or
implied for the payment of interest, or where the money claimed
has actually been used or is improperly retained by the defendant.8
Pac. 35, Ann. Cas. 1915C 1166; Pekin Am. Dec. 317; Fridge v. State, 3 Gill
v. Reynolds, 31 111. 529, 83 Am. Dec. & J. (Md.) 103, 20 Am. Dec. 463;
244; Illinois Cent. R. Co. v. Southern McShane v. Howard Bank, 73 Md. 135,
Seating, etc., Co., 104 Tenn. 568, 58 20 Atl. 776, 10 L.R.A. 552; Foote v.
S. W. 303, 78 A. S. R. 933, 50 L.R.A. Blanchard, 6 Allen (Mass.) 221, 83
729.
Am. Dec. 624; Washington v. Plant3. See supra, par. 5.
ers' Bank, 1 How. (Miss.) 230, 28
4. Harrison v. Harrison, 20 Ala. Am. Dec. 333; Leggat v. Gerrick, 35
629, 56 Am. Dec. 227; Thompson v. Mont. 91, 88 Pac. 788, 8 L.R.A. (N.S.)
Monrow, 2 Cal. 99, 56 Am. Dec. 318; 1238; People v. Gasherie, 9 Johns.
Cooke v. Crawford, 1 Tex. 9, 46 Am. (N. Y.) 71, 6 Am. Dec. 263; De LavalDec. 93.
lette v. Wendt, 75 N. Y. 579, 31 Am.
5. See Conflict of Laws, vol. 5, Rep. 494; Leary v. Corwin, 181 N.
pp. 927, 978 et seq.
Y. 222, 73 N. E. 984, 106 A. S. R.
6. Fallon v. Fallon, 110 Minn. 213, 542, 2 Ann. Cas. 664; Obermyer v.
124 N. W. 994, 136 A. S. R. 464, 32 Nichols, 6 Bin. (Pa.) 159, 6 Am. Dec.
LJR.A.(N.S.) 486; Calton v. Bragg, 15 439; Siekman v. Lapsley, 13 Serg. &
East. 223, 13 Rev. Rep. 451, 14 Eng. R. (Pa.) 224, 15 Am. Dec. 596; West
Rul. Cas. 540 and note.
Branch Bank v. Chester, 11 Pa. St.
7. Himley v. Rose, 5 Cranch 313, 3 262, 51 Am. Dec. 547; Simpson v.
U. S. (L. ed.) 111.
Feltz, 1 McCord Eq. (S. C.) 213, 16
8. New Orleans Ins. Co. v. Piaggio, Am. Dec. 602; Aiken v. Peay, 5 Strob.
16 Wall. 378, 21 U. S. (L. ed.) 358; L. (S. C.) 15, 53 Am. Dec. 684; KenLoudon v. Shelby County Taxing Dis- nedy v. Boykin, 35 S. C. 61, 14 S. E.
trict, 104 U. S. 771, 26 U. S. (L. ed.) 809, 28 A. S. R. 838; Cole Mfg. Co. v.
923; United States v. North Carolina, Collier, 91 Tenn. 525, 19 S. W. 672, 30
136 U. S. 211, 10 S. Ct. 920, 34 U. S. A. S. R. 898 (contra) ; Wood v. Cas(L. ed.) 336; Redfield v. Bartels, 139 cade Fire, etc., Ins. Co., 8 Wash. 427,
U. S. 694, 11 S. Ct. 683, 35 U. S. 36 Pac. 267, 40 A. S. R. 917; Weltner
(L. ed.) 310; Richmond Const. Co. v. v. Thurmond, 17 Wyo. 268, 98 Pac.
Richmond, etc., R. Co., 68 Fed. 105, 590, 99 Pac. 1128, 129 A. S. R. 1113.
31 U. S. App. 704, 15 C. C. A. 289, Notes: 6 Am. Dec. 189 et seq.; 14
34 L.R.A. 625; Bassett v. Kinney, 24 Eng. Rul. Cas. 562; 1 British Rul. Cas.
Conn. 267, 63 Am. Dec. 161; Newson 416, 417.
v. Douglass, 7 Har. & J. (Md.) 417, 16
10
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According to this modern view, whenever a debtor is in default for
not paying money, delivering property, or rendering services in
pursuance of his contract, justice requires that he should indemnify
the creditor for the wrong which has been done him; and a just
indemnity, though it may sometimes be more, can never be less,
than the specified amount of money, or the value of the property or
services at the time they should have been paid or rendered, with
interest from the time of the default until the obligation is discharged.
Even where the amount of debt can be ascertained only by inquiry
as to the value of the property or services it has been held that
this should be done and interest allowed. The English rule is other
wise, but in this country the courts have for many years been tend
ing to the conclusion that a man who breaks his contract to pay a
debt, whether the payment was to be made in money, or in any
thing else, shall indemnify the creditor, so far as that can be done,
by adding interest to the amount of damage which was sustained on
the day of the breach.9 There are, however, authorities to the effect
that while, where interest is reserved expressly in the contract or is
implied by the nature of the promise, it becomes part of the debt
and is recoverable as of right, yet when it is given as damages it is
often matter of discretion, and if the plaintiff has been guilty of
laches in unreasonably delaying the prosecution of his claim it may
be properly withheld.10 An action on a covenant to pay property
has been held not to fall within the class of cases in which interest
is of right, but in such case interest is discretionary with the jury ; u
and a mere loan without a stipulation as to interest, where there
has been no wrong in obtaining it, nor default in retaining it,
has been held not to carry interest.12 So the rule allowing interest
where one has retained money belonging to another has been held
not to apply where an agent holds money or property as an indem
nity ; 18 or where a disbursing officer has funds in his charge, in the
absence of proof that he has converted such to his own use or failed
to pay them on proper occasion.14 But where payments are made by
9. Cartmill v. Brown, 1 A. K.
11. Guthrie v. Wickliffs, 4 Bibb
Marsh. (Ky.)'576, 10 Am. Dec. 763.
(Ky.) 541, 7 Am. Dec. 746.
Notes: 28 Am. Rep. 314; 14 Eng.
12. Dodge v. Tulleys, 144 U. S. 451,
Rul. Cas. 562 et seq.
12 S. Ct. 728, 36 U. S. (L. ed.) 501;
And see Damages, vol. 8, p. 532 et Gay v. Rooke, 151 Mass. 115, 23 N. E.
seq.
835, 21 A. S. R. 434, 7 L.R.A. 392.
10. Redfield v. Ystalyfera Iron Co.,
13. Thompson v. Stewart, 3 Conn.
110 U. S. 174, 3 S. Ct. 570, 28 U. S. 171, 8 Am. Dec. 168; Williams v.
(L. ed.)- 109; Redfield v. Bartels, 139 Storrs, 6 Johns. Ch. (N. Y.) 353, 10
U. S. 694, 11 S. Ct. 683, 35 U. S. Am. Dec. 340.
(L. ed.) 310; Richmond, etc., Constr.
14. United States v. Denvir, 106 U.
Co. v. Richmond, etc., R. Co., 68 Fed. S. 536, 1 S. Ct. 481, 27 U. S. (L. ed.)
105, 31 U. S. App. 704, 15 C. C. A. 264.
289, 34 L.RA.. 625.
11
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one without authority, interest will be allowed against such unauthor
ized person, unless such person acted in entire good faith and there
has been unreasonable delay in claiming the interest.15 Under cir
cumstances where a person becomes chargeable for interest on funds
in his possession, he will on the other hand be entitled to credit as
an offset for the interest on all disbursements which he may have
properly made from such funds.16 In tort actions it is generally held
that when interest is allowable at all its allowance is discretionary
with the jury,17 though in some states it is allowed as a matter of
right in certain classes of cases.18
9. When Interest Payable; Effect of Payment in Advance.—
Whether the interest accruing on an obligation shall be paid annu
ally, monthly, or at any other specified period, depends in each case
upon the contract or agreement of the parties.19 Interest may be
exacted in advance without violation of usury laws, in the absence
of express statutory provisions.20 It is generally held that the recep
tion of interest in advance upon a note is prima facie evidence of a
binding contract to forbear and delay the time of payment; and
no suit can be commenced against the maker during the period for
which the interest has thus been paid.1 In a few jurisdictions, how15. Mason v. Wolkowich, 150 Fed. St. 24, 17 Atl. 249, 11 A. S. R. 867;
699, 80 C. C. A. 435, 10 L.R.A. (N.S.) Illinois Cent. R. Co. v. Southern Seat705; Wood v. Claiborne, 82 Ark. 514, ing, etc., Co., 104 Tcnn. 568, 58 S. W.
102 S. W. 219, 118 A. S. R. 89, 11 303, 78 A. S. R. 933, 50 L.R.A. 729;
L.R.A.(N.S.) 913.
Blumenthal v. Brainerd, 38 Vt. 402,
16. Rovston v. McCulley (Tenn.) 59 91 Am. Dee. 350.
S. W. 725, 52 L.R.A. 899.
Notes: 6 Am. Dec. 196 et seq.; 14
17. District of Columbia v. Robin- Eng. Rul. Cas. 540, 562 et seq.
son, 180 U. S. 92, 21 S. Ct. 283, 45
And see Damages, vol. 8, p. 536 et
U. S. (L. ed.) 440; King v. Southern seq.
Pac. Co., 109 Cal. 96, 41 Pac. 786, 29
18. See Damages, vol. 8, p. 537 et
L.R.A. 755; Western, etc., R. Co. v. seq.
Young, 81 Ga. 397, 7 S. E. 912, 12
19. Koehring v. Muemminghoff, 61
A. S. R. 320; Cochran v. Boston, 211 Moi 403, 21 Am. Rep. 402, in which it
Mass. 171, 97 N. E. 1100, Ann. Cas. was held that where a promissory note
1913B 206 and note, 39 L.R.A. (N.S.) was made payable five years from date
120; Kendrick v. Towle, 60 Mich. 363, with interest from date at a certain
27 N. W. 567, 1 A. S. R. 526; Beals v. rate, the interest was payable at maGuernsey, 8 Johns. (N. Y.) 446, 5 Am. turity and not annually.
Dec. 348; Hyde v. Stone, 7 Wend.
20". Bramblett v. Carlisle Deposit
(N. Y.) 354, 22 Am. Dec. 582; Mans- Bank, 122 Ky. 324,- 92 S. W. 283, 6
field v. New York Cent., etc., R, Co., L.R.A.(N.S.) 612; Sanford v. Lund114 N. Y. 331, 21 N. E. 735, 1037, 4 quist, 80 Neb. 414, 118 N. W. 129, 18
L.R.A. 566; Wilson v. Troy, 135 N. L.R.A. (N.S.) 633.
Y. 96, 32 N. E. 44, 31 A. S. R. 817,
1. Skelly v. Bristol Sav. Bank, 63
18 L.R.A. 449; Rippey v. Miller, 46 Conn. 83, 26 Atl. 474, 38 A. S. R. 340,
N. C. 479, 62 Am. Dec. 177; Ell v. 19 L.R.A. 599; Drew v. Towle, 30 N.
Northern Pae. R. Co., 1 N. D. 336, 48 H. 531, 64 Am. Dec. 309; British CoN. W. 222, 26 A. S. R, 621, 12 L.R.A. lumbia Bank v. Jeffs, 18 Wash. 135, 51
97; Plvmouth Tp. v. Graver, 125 Pa. Pac. 348, 63 A. S. R, 875.
12
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ever, the contrary doctrine prevails, and suit is not precluded by
such advance payment ; 2 but where suit is not precluded, it has been
held that the amount of the unearned interest represented by the
advance payments must be deducted from the amount of recovery.8
Where interest is given in advance on a note, and the principal is
voluntarily paid during the period for which the interest was paid,
no part of such interest can be recovered back, in the absence of
a promise by the payee to return the unearned interest, or of a res
ervation of the right to bring suit within the time for which interest
has been paid.4
10. Apportionment of Interest.—The rule at common law was that
the interest on money loans was apportionable, and in this respect
it differed from other periodical payments like dividends, rent, pen
sions and annuities. The reason for the distinction is that in the
case of money at interest, the interest accrues de die in diem, which
cannot be said of some at least of the other payments menti6ned.5
According to this rule, while interest upon promissory notes of indi
viduals or of incorporated companies, such as are usually given for
money lent, whether secured or not by mortgage or pledge, is appor
tionable between the days on which it is stipulated to be paid, yet- in
the absence of express statute or agreement no apportionment can
be made in the interest on bonds of the United States with or with
out coupons, and whether the principal is payable at a time fixed or
at the option of the government, the option not having been exer
cised ; or in the interest on bonds or certificates of a state, county, city,
town or railroad corporation, not issued separately for the payment
of specific debts, but usually bought and held by way of investment;
or in the interest on a note of the receiver of a railroad, or on the
certificate of a voluntary association, as a social club, if such note
or certificate creates no personal or corporate liability, but is to be
satisfied at a future day, only out of a fund held upon a special trust,
the terms of which are not shown to take it . out of the general rule.8
In some jurisdictions, however, this rule has been modified to the
extent of holding that the interest on municipal bonds and those of
private corporations is apportionable.7
11. Interest as Incident to or Separable from Principal Debt.-—
The right to recover interest after the payment of the principal sum
2. Central Bank v. 'Willard, 17 pal and interest, see infra, par. 29.
Pick. (Mass.) 150, 28 Am. Dec. 284.
5. Dexter v. Phillips, 121 Mass. 178,
3. Illinois Steel Co. v. O'Donnell, 23 Am. Rep. 261: Wilson's Appeal,
156 111. 624, 41 N. E. 185, 47 A. S. R. 108 Pa. St. 344, 56 Am. Rep. 214.
245, 31 L.R.A. 265.
6.. Dexter v. Phillips, 121 Mass. 178,
4. Skelly v. Bristol Sav. Bank, 63 23 Am. Rep. 261.
Conn. 83, 26 Atl. 474, 38 A. S. R. 340,
7. Wilson's Appeal, 108 Pa. St. 344,
19 L.R.A. 599. As to apportionment 56 Am. Rep. 214.
of advance payments between princi13
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due depends upon whether the interest is due by the terms of the
contract, or whether it is merely implied and allowed by way of
damages in an action for the principal. If interest is due by the
terms of the contract, the payment of the principal is no bar to its
subsequent recovery,8 but if it is not due by the terms of the contract,
the payment of the principal sum is a bar to recovery.9 The reason
for the rule is that the interest being a mere incident to the debt
cannot exist without it, and the debt being extinguished the interest
must necessarily be extinguished also.10 In general, courts regard
the contract to pay the debt and the contract to pay the interest as
separate contracts, even though they may be contained in the same
writing,11 and even where one guarantees interest payments so long as
any part of the principal is unpaid, the promises to pay the interest
and the principal have been regarded as separable and an action for
the interest allowed after maturity of the obligation and without being
included in the action for the principal debt.12 Where the obliga
tion is one that by statute bears interest, some courts regard this as
an equivalent of contractual interest, and therefore allow a recovery,
even though the principal sum has been paid,18 while others regard
it in the nature of damages, and refuse recovery after the payment
of the principal sum.14 It will be noted that the doctrine of accord
and satisfaction has entered into this question and prevented a recov
ery of interest even where it is due by the terms of the contract, and,
on the other hand, that where there is an agreement at the time of
payment that the question of interest should be afterwards settled,
the payment does not prevent recovery of interest even in those cases
in which it is not due by the terms of the contract.15 It has been
8. Kimball v. Williams, 36 App. 1913E 578 and note, 40 L.R.A.(N.S.)
Cas. (D. C.) 43, Ann. Cas. 1912B 1331 588.
and note: Dulaney v. Payne, 101 111.
10. In- re Osborn, 177 Fed. 184, 100
325, 40 Am. Rep. 205; Robbins v. C. C. A. 392, 29 L.R.A.(N.S-) 887;
Cheek, 32 Ind. 328, 2 Am. Rep. 348; Bennett v. Federal Coal, etc., Co., 70
Bowen v. Minneapolis, 47 Minn. 115, W. Va. 456, 74 S. E. 418, Ann. Cas.
49 N. W. 683, 28 A. S. R. 333; King 1913E 578 and note, 40 L.R.A.(N.S.)
v. Phillips, 95 N. C. 245, 59 Am. Rep. 588.....
238 ; Bennett v. Federal Coal, etc., Co.,
Note = Ann. Cas. 1912B 1333
70 W. Va. 456, 74 S. E. 418, Ann.
French v Bates, 149 Mass. 73,
Sk^SS 5? T1 n°te' 40 KRA- "Staf'i^iMN.S.) 592;
(N S.) 588 and note
Ann Cas 1912B 1333
9. Kimball v Williams, 36 App.
u Note. 4Q L.R.A.(N.S.) 592.
Cas. (D. C.) 43, Ann. Cas 1912B
15 Baasick Gold Mine Co v
1331; American Bible Soc. v. Wells, 68 fieardsley, 49 Colo. 275, 112 Pac. 770,
Me. 572, 28 Am. Rep. 82; McCreery 33 L.R.A.(N.S.) 852; Tuttle v. Tuttle,
v. Day, 119 N. Y. 1, 23 N. E. 198, 16 12 Mete. (Mass.) 551, 46 Am. Dec.
A. S. R. 793, 6 L.R.A. 503; King v. 701.
Phillips, 95 N. C. 245, 59 Am. Rep.
Note: 40 L.R.A. (N.S.) 588.
238 ; Bennett v. Federal Coal, etc., Co.,
And see Accord and Satisfaction,
70 W. Va. 456, 74 S. E. 418, Ann. Cas. vol. 1, p. 189.
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held that where the circumstances, show uncertainty as to the pos
sibility of recovery, the acceptance of the principal sum due with the
understanding that it is to be a full discharge of all claims constitutes
an accord and satisfaction and bars an action for implied interest."
While principal and interest are usually held separable, this doctrine
is limited to questions affecting the right to sue for the interest after
the payment of the principal; it does not apply to cases where the
statute of limitations is involved. The statute does not begin to run
upon the demand, until the principal, or at least some separate and
distinct portion of the principal, becomes due and payable-—and
then only upon such distinct and separate portion. The accruing
interest from year to year is not thus separated from the principal
demand ; and consequently the statute of limitations does not run upon
it, until the principal is barred by the statute.17 It has frequently
been held that interest may be recovered though not specifically
claimed in the declaration or petition, when it is an incident of a
debt past due,18 but that when the right to interest is based upon
contract, a claim therefor must be made.19
Interest on Judgments and Decrees
12. In General.—At common law interest was as a rule not allowed
on judgments,20 and the plaintiff could not levy interest on a judg16. Note: Ann. Cas. 1913E 586.
17. Grafton Bank v. Doe, 19 Vt.
463, 47 Am. Dec. 697; Edmunds v.
Waugh, L. R. 1 Eq. 418, 35 L. J. Ch.
234, 12 Jur. (N. S.) 326, 13 L. T. N. S.
739, 14 W. R. 257, 16 Eng. Rul. Cas.
291 and note.
18. Camp v. Ocala First Nat. Bank,
44 Fla. 497, 33 So. 241, 103 A. S. R.
173 ; Freemont County v. Freemont
County Bank, 145 1a. 8, 123 N. W.
782, Ann. Cas. 1912A 1220 and note;
Washington v. Planters' Bank, 1 How.
(Miss.) 230, 28 Am. Dec. 333.
Note: Ann. Cas. 1912A 1223 et seq.
In Travelers' Ins. Co. v. Henderson
Cotton Mills, 120 Ky. 218, 85 S. W.
1090, 117 A. S. R. 585, 9 Ann. Cas.
162, which was an action on a policy
of employers' liability insurance, it was
held that the jury in finding for the
plaintiff might, under the prayer of
the petition for "all proper relief," allow interest from the bringing of the
suit, though the petition contained no
specific prayer for such interest.

19. Camp v. Ocala First Nat. Bank, 44
Fla. 497, 33 So. 241, 103 A. S. R. 173.
Note: Ann. Cas. 1912A 1223.
And see Damages, vol. 8, p. 626.
In Hefferman v. Burt, 7 1a. 320, 71
Am. Deo. 445, it was held that in an
action on a promissory note the plaintiff was entitled to no more than the
amount claimed, with interest thereon
from the time of the commencement of
the suit.
20. Thompson v. Monrow, 2 Cal. 99,
56 Am. Dec. 318; Hoyt v. Beach, 104
Ia. 257, 73 N. W. 492, 65 A. S. R. 461
and note; Guthrie v. Wickliffs, 4 Bibb
(Ky.) 541, 7 Am. Dec. 746; De La
Vergne v. Evertson, 1 Paige (N. Y.)
181, 19 Am. Dec. 411; Collais v. Mc.
Leod, 30 N. C. 221, 49 Am. Dec. 376;
Wyoming Nat. Bank v. Brown, 7 Wyo.
494, 53 Pac. 291, 75 A. S. R. 935.
Note: 6 Am. Dec. 197.
In Maryland at common law, with a
few exceptions in cases of contract, no
judgment in any form carried interest,
Washington, etc., R. Co. v. Harmon,
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ment, unless it was on a penalty, and the amount ordered to be
levied, including the interest, was. within the penal sum.1 Interest
is, however, now generally allowed on all judgments;2 but it has
been held that a general statutory provision to the effect that interest
is payable on all judgments recovered within the state is not appli
cable to judgments penal in their nature, as where a corporation is
adjudged guilty of having usurped a franchise and is fined thereforin a sum designated.8 Where a statute states that judgments are to
carry interest, such will be implied though the particular judgment
was silent on the point.4 Even where by agreement, execution is
to be delayed, the judgment will bear interest,5 and it has also been
held that the interest as incident to a judgment may be collected as
long as the execution remains unsatisfied notwithstanding the pay
ment of the amount of the judgment.6 The theory upon which
interest. on judgments is allowed is that it is a measure of damages
fixed by ihe legislature ; it is not interest in its strict sense ; 7 nor is
it based on any contract express or implied, as a judgment is not a
contract save in a very recondite and remote sense of the term.8 For
that reason it has been held that the legislature may change the rate
of interest on judgments to have a retroactive effect without impair
ing any obligation of contract.9 A decree in admiralty will, as a
general rule, bear interest,10 as will a decree in a foreclosure suit,11
and a decree in a patent case.12 So where a claim in bankruptcy has
been allowed, it has been held that it is to be treated in analogy to
a judgment and interest allowed from maturity.18 Where there is
a decree directing that money be paid into court, there is authority
147 U. S. 571; 13 S. Ct. 557, 37 U. S. 435, 6 Am. Dec. 482.
(L. ed.) 284.
6. Note: Ann. Cas. 1913K 586.
1. De La Vergne v. Evertson, 1
7. Note: 79 A. S. R. 140.
Paige (N. Y;) 181, 19 Am. Dec. 411.
8. Morley v. Lake Shore, etc-, R.
2. Perkins v. Fourniquet, 14 How. Co., 146 U. S. 162, 13 S. Ct. 54, 36
328, 14 U. S. (L. ed.) 441; Hemmen- U. S. (L. ed.) 925; Wyoming Nat.
way v. Fisher, 20 How. 255, 15 U. S. Bank v. Brown, 7 Wyo. 494, 53 Pac.
(L. ed.) 799; People v. Sutter St. R. 291, 75 A. S. R. 935.
Co., 129 Cal. 545, 62 Pac. 104, 79 A.
9. See infra, par. 17.
S. R. 137 ; Finley v. Carothers, 9 Tex.
10. Hemmenway v. Fisher, 20 How.
517, 60 Am. Dec. 179. - -*'
255, 15 U. S. (L. ed.) 799; Cambria
Notes: 6 Am. Dec. 197; 38 A. S. R. Steamship Co. v. Pittsburg Steamship
717.
Co., 212 Fed. 674, 129 C. C. A. 210, 51
In the District of Columbia a judg- L.R.A,(N.S.) 966 and note,
ment in an action of tort does not bear
11. Wernwag v. Brown, 3 Blackf.
interest. Washington, etc., R. Co. v. (Ind.) 457, 26 Am. Dec. 433.
Harmon, 147 U". S. 571, 13 S. Ct. 557,
12. Chicago, etc., R. Co. v. Turrill,
37 U. S. (L. ed.) 284.
101 U. S. 830, 25 U. S. (L. ed.) 1009.
3. People v. Sutter St. R. Co., 129
13. In re Osborn, 177 Fed. 184, 100
Cal. 545, 62 Pac. 104, 79 A. S. R. 137. C. C. A. 392, 29 L.R.A.(N.S.) 887
4. Amis v. Smith, 16 Pet. 303, 10 and note.
P. S. (L. ed.) 973 (dicta).
Note: Ann. Cas. 1913E 586.
I 5. Shaller v. Brand, 6 Bin. (Pa.)
And see Bankruptcy, vol. 3, p. 246.
I
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for holding that such is a decree for the payment of money, and so
will bear interest from the time rendered, without express provision
therein for such interest.14 The time from which interest on a judg
ment will commence to run and the rate of interest allowable are
treated elsewhere in this article.15
13. Judgments of Federal Courts and of Sister States.—By a rule
of the United States supreme court, judgments at common law and
decrees in chancery, upon affirmance, carry interest until paid; and
the interest is to be calculated according to the rate of interest allowed
in the state in which the judgment or decree of the court below was
given.16 Interest on a judgment of a sister state will be allowed,17
and this according to some decisions even though the judgment sued
on may not itself purport to bear interest, and there may be no proof
of a statute of the sister state authorizing interest on judgments.18
There is, however, well considered authority to the effect that the
common law will be presumed to continue in the sister state, and
that the statute of such state allowing interest should therefore be
proved as any other matter of fact.19
Liability of State, County, or Municipality for Interest
14. States and Counties.—It is well settled, both on principle and
authority, that a state cannot be held to the payment of interest on
its debts unless bound by an act of the legislature or by a lawful
contract of its executive officers made within the scope of their duly
constituted authority.20 This principle applies to bonds, claims, judg
ments, and warrants.1 The theory upon which the rule is based
is that whenever interest is allowed either by statute or by common law,
except in cases where there has been a contract to pay interest, it is
allowed for delay or default of the debtor. But delay or default can
not be attributed to the government. It is presumed to be always
14. Stuart v. Burchan, 62 Neb. 84, 629, 56 Am. Dec. 227; Thompson v.
86 N. W. 898, 89 A. S. R. 739.
Monrow, 2 Cal. 99, 56 Am. Dec. 318;
15. See infra, par. 27.
Cooke v. Crawford, 1 Tex. 9, 46 Am.
16. Perkins v. Fourniquet, 14 How. Dec. 93. And see Statutes.
328, 14 U. S. (L. ed.) 441; Hemmen20. United States v. North Carolina,
way v. Fisher, 20 How. 255, 15 U. S. 136 U. S. 211, 10 S. Ct. 920, 34 U. S.
(L. ed.) 799. And see infra, par. 16 (L. ed.) 336; Jobe v. Urquhart, 102
et seq.
Ark. 470, 143 S. W. 121, Ann. Cas.
17. Scotland County v. Hill, 132 U. 1914A 351 and note; Molineux v.
S. 107, 10 S. Ct. 26, 33 U. S. (L. ed.) State, 109 Cal. 378, 42 Pac. 34, 50
261; Turner v. Johnson, 95 Mo. 431, A. S. R. 49; Western, etc., R. Co. v.
7,S. W. 570, 6 A. S. R. 62; Ritchie v. State (Ga.) 14 L.R.A. 438; Carr v.
Carpenter, 2 Wash. 512, 28 Pac., 380, State, 127 Ind. 204, 26 N. E. 778, 22
26 A. S. R. 877.
! A. S. R. 624 and note, 11 L.R.A. 370;
18. Olson v. Veazie, 9 Wash. 481, 37 Seton v. Hovt, 34 Ore. 266, 55 Pac.
Pac. 677, 43 A. S. R. 855.
967, 75 A. S. R. 641, 43 L.R.A. 634.
19. Harrison v. Harrison, 20 Ala., 1. Note: Ann. Cas. 1914A 361.
R. C. L. Vol. XV.—2.
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ready to pay what it owes.2 The apparently favored position of the
government in this respect has been declared to be demanded by
public policy.8 A county is generally regarded as but an arm or
agent of the state, and not liable for interest, in the absence of an
express agreement to pay it.4 This rule applies to county warrants
or orders and in general to county contracts, but a county is gener
ally liable for interest on coupons on its bond after maturity.5 The
right of a property owner to interest as part of the compensation for
the taking of property in the exercise of the right of eminent domain
is treated at length elsewhere in this work.6
15. Municipal Corporations.—In some jurisdictions it has been
held that as a general rule a municipal corporation is not liable for
interest unless so required by special contract or by statute,7 on the
ground that all the reasons why a state or county should not be liable
for interest apply with equal force to a city or town. They are
municipal bodies created for public purposes, and with limited pow
ers of taxation, and must be presumed to have exhausted all of their
powers of taxation for the payment of their debts, and are not in
default when they fail to pay.8 In other states, however, it is held
that notwithstanding a municipal corporation has delegated to it
certain powers of government, it is to be regarded as a private person
with respect to its contracts, which are to be construed in the same
manner and with like effect as those of natural persons, and that the
contracts of a municipality being treated as those of a natural person
bring the obligation of a city for the payment of money within the
general provisions of the statute rendering such evidence of debt
interest bearing after the same become due.9 Even where a munici
pal corporation is not generally deemed to be liable for interest it
has been declared that if a municipality wrongfully exacts money,
and holds that money without just right or claim, it is liable for
interest on the same.10 The necessity for demand in order to render
a municipal corporation liable for interest is considered elsewhere in
this article.11
2. United States v. Sherman, 98 U.
7. Chicago v. Northwestern Mut.
S. 565, 25 U. S. (L. ed.) 235.
Life Ins. Co., 218 111. 40, 75 N. E.
3. United States v. Verdier, 164 U. 803, 1 L.R.A.(N.S.) 770.
S. 213, 17 S. Ct. 42, 41 U. S. (L. ed.)
8. Pekin v. Reynolds, 31 111. 529, 83
407. And see States.
Am. Dec. 244.
4. Jackson County v. Kaul, 77 Kan. 9. Monteith v. Parker, 36 Ore. 170,
717, 96 Pac. 45, 17 L.R.A.(N.S.) 552 ; 59 Pac. 192, 78 A. S. R. 768. And see
Seton v. Hoyt, 34 Ore. 266, 55 Pac. Municipal Corporations.
967, 75 A. S. R. 641, 43 L.R.A. 634.
10. Chicago v. Northwestern Mut.
And see Counties, vol. 7, p. 962 et Life Ins. Co., 218 111. 40, 75 N. E. 803,
1 L.R.A. (N.S.) 770.
seq.
5. Note: 17 L.R.A. (N.S.) 552.
11. See infra, par. 25.
6. See Eminent Domain, vol. 10, p.
163.
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III. Rate of Interest
16. Legislative Control Generally.—In this country, from an early
period, the right to regulate by legislation the interest receivable for
the use of money has been recognized and exercised by the states sev
erally, and in almost all of them statutes have been enacted and are
in force regulating the rate of interest.12 Legislatures are considered
to have very broad powers in regard to this subject, and their enact
ments as to rates of interest will not be held invalid as class legis
lation if it is possible to avoid such a holding.18 Thus a statute mak
ing it a misdemeanor for a banker to discount notes at a greater rate
than a certain per cent, since it applies to all classes of bankers, has
been held valid.14 Similarly legislation directed specifically against
pawnbrokers and pledgees limiting the rate of interest on loans made
on property pledged as security has been declared not to be in vio
lation of the requirement that legislation shall be uniform in effect.15
And a statute making it a misdemeanor to take interest in excess of a
certain per cent monthly is not unconstitutional as class legislation.1'
It has been held, however, that a statute making it illegal to take
more than a specified rate of interest on loans of less than a certain
amount on some classes of property, while permitting any rate which
can be agreed upon to be taken in other cases, is unconstitutional as
not uniform in operation.17 So a special statute that authorizes a
particular corporation to take interest at a rate greater than that
allowed under the general law is unconstitutional.18
17. Retroactive Effect of Statutory Changes.—Interest follows the
contract according to the law in existence at the time and place of
the contract, or of the performance of it, and where there has been
a change in the rate of legal interest as declared by statute it is well
settled that such a change cannot be retroactive, and that the rate
which was legal at the time the obligation was incurred will hold
when the obligation matures, notwithstanding changes in the statute in
the interim.19 This is true irrespective of whether the change in the
12. Ex parte Berger, 193 Mo. 16, 82 Pac. 956, 113 A. S. R. 236, 7 Ann.
90 S. W. 759, 112 A. S. R. 472, 5 Ann. Cas. 475 and note, 2 L.R.A.(N.S.)
Cas. 383, 3 L.R.A. (N.S.) 530. And 813 and note.
Bee Usury.
18. Gordon v. Winchester Building,
1S. Notes: 2 L.R.A.(N.S.) 813 et etc., Ass'n, 12 Bush (Ky.) 110, 23 Am.
Beq.; 27 L.R.A.(N.S.) 898 et seq.
Rep. 713.
14. Youngblood v. Birmingham
19. Aguirre v. Packard, 14 Cal. 171,
Trust, etc., Co., 95 Ala. 521, 12 So. 73 Am. Dec. 645; Hubbard v. Calla579, 36 A. S. R. 245, 20 L.R.A. 58.
han, 42 Conn. 524, 19 Am. Rep. 564;
15. Note: 27 L.R.A. (N.S.) 898-900 Pounds v. Rodgers, 52 Kan. 558, 35
and collected cases.
Pac. 223, 39 A. S. R. 360; Lee v.
16. Ex parte Berger, 193 Mo. 16, Davis, 1 A. K. Marsh. (Ky.) 397, 10
90 S. W. 759, 112 A. S. R. 472, 5 Ann. Am. Dec. 746; Richardson v. CampCas. 383, 3 L.R.A.(N.S.) 530.
bell, 27 Neb. 644, 43 N. W. 405, 11
17. Ex parte Sohncke, 148 Cal. 262, L.R.A. 89; North River Meadow Co. v.
19
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statute authorizes an increase i0 or a decrease in the legal rate.1 Where,
however, interest is given not on the basis of contract, but as damages,
the rate of interest must at all times be the statutory rate, and it
would seem to follow that if the rate of interest be changed during
the default, the damages increase or diminish pari passu in the
absence of any exception in the statute. The rule of damages does
not change, but simply the computation.2 With regard to judgments,
while there are decisions which apply to them the general rule deny
ing in the case of contracts a retroactive effect to statutes changing
the rate of interest,8 the weight of authority is to the effect that a
statute changing the rate of interest payable on judgments will apply
retroactively to judgments previously rendered.4 The theory upon
which this view is based is that the interest on the judgment is not
a matter of. contract between the parties, but is an obligation implied
or imposed by law and that accordingly the right to receive such
interest depends entirely upon what the state chooses to prescribe.5
18. Rate as Fixed by Stipulation of Parties Generally.— ln
general parties may make their own stipulations as to interest, lim
ited only by the usury laws of the particular jurisdiction,6 and such
Shrewsbury Church, 22 N. J. L. 424,
53 Am. Dec. 258; Goggans v. Turnipseed, 1 S. C. 80, 7 Am. Rep. 23; Cecil
v. Hicks, 23 Grat. (Va.) 1, 26 Am.
Rep. 391; Union Sav. Bank, etc., Co.
v. Gelbach, 8 Wash. 497, 36 Pac. 467,
24 L.R.A. 359. And see Constitutional Law, vol. 6, p. 350 et seq.
20. Aguirre v. Packard, 14 Cal. 171,
73 Am. Dee. 645.
1. Seymour v. Continental Life Ins.
Co., 44 Conn. 300, 26 Am. Rep. 469.
2. O'Brien v. Young, 95 N. Y. 428,
47 Am. Rep. 64.
3. Butler v. Rockwell, 17 Colo. 290,
29 Pac. 458, 17 L.R.A. 611 and note;
Cox v. Marlatt, 36 N. J. L. 389, 13
Am. Rep. 454.
Note: 6 Am. Dec. 197.
4. Morley v. Lake Shore, etc., R.
Co., 146 U. S. 162, 13 S. Ct. 54, 36
U. S. (L. ed.) 925; Read v. Mississippi County, 69 Ark. 365, 63 S. W.
807, 86 A. S. R. 202; Stanford v.
Coram, 28 Mont. 288, 72 Pac. 655, 98
A. S. R. 566; O'Brien v. Young, 95 N.
Y. 428, 47 Am. Rep. 64.
Note: 17 L.R.A. 611.
5. Morley v. Lake Shore, etc., R.
Co., 146 U. S. 162, 13 S. CL 54, 36

U. S. (L. ed.) 925; Wyoming Nat.
Bank v. Brown, 7 Wyo. 494, 53 Pac.
291, 75 A. S. R. 935.
Note: 17 L.R.A. 611 et seq.
And see Constitutional Law, vol.
6, p. 351.
6. Shepherd v. Pepper, 133 U. S.
626, 10 S. Ct. 438, 33 U. S. (L. ed.)
706; Casteel v. Walker, 40 Ark. 117,
48 Am. Rep. 5; Adams v. Hastings,
6 Cal. 126, 65 Am. Dec. 496; Cobb v.
Stratton's Estate, 56 Colo. 278, 138
Pac. 35, Ann. Cas. 1915C 1166; Hubbard v. Callahan, 42 Conn. 524, 19 Am.
Rep. 564; Abel v. Alexander, 45 Ind.
523, 15 Am. R«p. 270; Fisher v. Anderson, 25 1a. 28, 95 Am. Dec. 761;
Lindsay v. Hill, 66 Me. 212, 22 Am.
Rep. 564; Brewster v. Wakefield, 1
Minn. 352, 69 Am. Dec. 343; Mason
v. Callender, 2 Minn. 350, 72 Am. Dec.
102; Richardson v. Campbell, 34 Neb.
181, 51 N. W. 753, 33 A. S. R. 633;
Jefferson National Bank v. Bruhn, 64
Tex. 571, 53 Am. Rep. 771; Morris v.
Baird, 72 W. Va. 1, 78 S. E. 371, Ann.
Cas. 1915A 1273; Cook v. Fowler, L.
R. 7 H. L. 27, 43 L. J. Ch. 855, 14
Eng. Rul. Cas. 546 and note.
Note: 6 Am. Dec. 189:

15 R. C. L.

INTEREST

§ 19

stipulations once made a part of the writing of the obligation cannot
then be varied by parol.7 A person contracting for the payment of
interest may contract to pay it either at the rate of the place of contract
or at that of the place of performance, as one or the other may be
agreed on ; and the fact that the rate of the place at which it is agreed
that it shall be paid is higher than the rate in the other place will
not expose the transaction to the imputation of usury unless the
place agreed" on was fixed for the purpose of obtaining the higher
rate, and to evade the penalty of a usurious contract at the other
place.8 Where there is an agreement to pay interest on an unma
tured debt, and no rate is stated, the legal rate of interest will be
implied.9 While it would seem that as a rule parties may legally
agree that a sum of money which it is conceded is owed by the one
to the other shall not draw interest,10 yet it has been held that in
some cases public policy may forbid the enforcement of such agree
ment, as for instance where an insurance contract provides that the
claimant shall not be entitled to recover interest in an action brought
to enforce payment of the policy.11
19. Validity of Stipulation for Different Rate after Maturity.—
It is well settled that an agreement to pay at a certain time a cer
tain sum with interest, and if paid punctually the interest to be
remitted or lowered, is valid ; 12 but there is a decided conflict of
opinion as to those cases in which parties to contracts for the pay
ment of money at a future date stipulate that in case payment be
not punctually made at the specified time a higher rate of interest
shall be payable after default than that agreed to be paid before
default.18 The validity of such stipulation has been upheld by
numerous authorities, usually on the theory that the increase in
interest rate is to be regarded merely as damages for a breach of
7. Davis v. Stout, 126 Ind. 12, 25 Ann. Cas. 540; Hornstein v. Cifuno,
N. E. 862, 22 A. S. R. 565. And see 86 Neb. 103, 125 N. W. 136, 20 Ann.
Bills and Notes, vol. 3, p. 899 ; Evi- Cas. 1267 and note ; O'Brien v. Young,
dence, vol. 10, p. 1016 et seq.
95 N. Y. 428, 47 Am. Rep. 64; Weltner
8. Miller v. Tiffany, 1 Wall. 298, 17 v. Thurmond, 17 Wyo. 268, 98 Pac.
U. S. (L. ed.) 540; Cromwell v. Sac 590, 99 Pac. 1128, 129 A. S. R. 1113.
County, 96 U. S. 51, 24 U. S. (L. ed.)
10. Note: L.R.A. 1916A 555, 556.
681; Bigelow v. Burnham, 90 la. 300, And see infra, par. 20.
57 N. W. 865, 48 A. S. R. 442; Coad
11. Modern Brotherhood v. Bailey
v. Home. Cattle Co., 32 Neb. 761, 49 (Okla.) 150 Pac. 673, L.R.A. 1916A
N. W. 757, 29 A. S. R. 465 ; Dugan v. 551 and note.
Lewis, 79 Tex. 246, 14 S. W. 1024, 23
12. Wrenn v. University Land Co.,
A. S. R. 332, 12 L.R.A. 93/
65 Ore. 432, 133 Pac. 627, 46 L.R.A.
Note: 6 Am. Dec. 193.
(N.S.) 897 and note; Nicholls v. Mav9. Ewell v. Daggs, 108 U. S. 143, 2 nard, 3 Atk. 519, 18 Eng. Rul. Cas.
S. Ct. 408, 27 U. S. (L. ed.) 682; 141.
Fisher v. Dennis, 6 Cal. 577, 65 Am.
Note: 63 Am. Dec. 440.
Dec. 534; Patrick v. Kirkland, 53 Pla.
13. Note: 63 Am. Dec. 439.
768, 43 So. 969, 125 A. S. R. 1096, 12
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contract and not as a penalty.14 Even where it is provided that if
a note be not paid at maturity interest may be recovered in excess
of the legal rate back from date, it has been said that such stipula
tion will be upheld, unless it appear that interest was first included
in the face of the note.15 Other authorities, however, proceed on the
theory that such a stipulation is to be regarded as a penalty for
default, and is therefore invalid.16
20. Allowance of Conventional or Legal Rate after Maturity.—
It is well settled that the conventional rate of interest will be allowed
after maturity where there is a stipulation to this effect,17 and it has
also frequently been held that such rate may be allowed even in
the absence of express agreement to that effect where from the terms
of the obligation itself when properly construed it is plainly manifest
that this was the intention of the parties,18 as for instance in the
case of a note payable one day after date,19 or a note payable on
demand, with conventional interest.20 Where, however, there is no
indication of the intention of the parties to the contract and the
question is not settled by statutory enactment, there is a conflict of
authority as to whether the conventional or legal rate will be allowed
after maturity. According to one line of decisions the conventional
rate of interest will continue after maturity as before, in the absence
of any stipulation of the parties.1 On the other hand the courts
14. Thompson v. Gorner, 104 Cal. v. Young, 95 N. Y. 428, 47 Am. Rep.
168, 37 Pac. 900, 43 A. S. R, 81; 64.
Hubbard v. Callahan, 42 Conn. 524,
18. Seymour v. Continental Life
19 Am. Rep. 564; Horn v. Nash, 1 Ins. Co., 44 Conn. 300, 26 Am. Rep.
Ia. 204, 63 Am. Dec. 437 and note; 469; Mobley v. Davega, 16 S. C. 73, 42
Gower v. Carter, 3 Ia. 244, 66 Am. Am. Rep. 632; Piester v. Piester, 22
Dec. 71; Sheldon v. Pruessner, 52 S. C. 139, 53 Am. Rep. -711 (distinKan. 579, 35 Pac. 201, 22 L.R.A. 709; guishing Briggs v. Winsmith, 10 S. C.
Glidden v. Camberlin, 167 Mass. 486, 133, 30 Am. Rep. 46).
46 N. E. 103, 57 A. S. R. 479; Close
19. Casteel v. Walker, 40 Ark. 117,
v. Riddle, 40 Ore. 592, 67 Pac. 932, 91 48 Am. Rep. 5.
A. S. R. 580.
20. Paine v. Caswell, 68 Me. 80, 28
15. Fisher v. Anderson, 25 Ia. 28, Am. Rep. 21.
95 Am. Dec. 761.
1. Kittredge v. Race, 92 U. S. 116,
16. Mason v. Callender, 2 Minn. 350, 23 U. S. (L. ed.) 488 (stating this to
72 Am. Dec. 102 and note; Richard- be the rule in Louisiana); Ohio v.
son v. Campbell, 34 Neb. 181, 51 N. Frank, 103 U. S. 697, 26 U. S. (L. ed.)
W. 753, 33 A. S. R. 633 and note; 531 (stating that under the decisions
Krutz v. Robbins, 12 Wash. 7, 40 Pac. of the supreme court of Illinois a note
415, 50 A. S. R. 871, 28 L.R.A. 676; bearing interest at a given rate per
Nicholls v. Maynard, 3 Atk. 519, 18 month continues to bear that rate as
Eng. Rul. Cas. 141. And see Dam- long as the principal remains unpaid) ;
ages, vol. 8, p. 533 et seq.
Kohler v. Smith, 2 Cal. 597, 56 Am.
17. Seymour v. Continental Life Dec. 369; Phinney v. Baldwin, 16 111.
Ins. Co., 44 Conn. 300, 26 Am. Rep. 108, 61 Am. Dec. 62 and note; Shaw
469; Paine v. Caswell, 68 Me. 80, 28 v. Rigby, 84 Ind. 375, 43 Am. Rep.
Am. Rep. 21; Lash v. Lambert, 15 96, overruling Burns v. Anderson, 68
Minn. 416, 2 Am. Rep. 142; O'Brien Ind. 202, 34 Am. Rep. 250; Union
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in a number of the states hold that under such circumstances the
legal rate of interest and not the conventional rate will be allowed
after maturity.2 This is the rule usually applied by the United States
supreme court,8 but that tribunal has held that the question is
always one of local law, and that where a different rule has been
established it governs in that locality.4 There is much soundness in
the position that where the contract is silent as to the rate of interest
after maturity, the legal rate should be allowed. Those who main
tain the opposite view hold it to be a presumption of the parties
that the rate stipulated before should continue after maturity; but
this is opposed to the rule that after a failure to pay, interest is
then given not according to contract, but in the nature of dam
ages, and then the rule of damages, the legal rate of interest, should
govern.5 In some jurisdictions it is expressly provided by statute
that the rate of interest fixed in the contract applies after maturity
as well as before, although there is no express stipulation to that effect,
but it has been held that this statutory provision does not apply to
instalments of interest coming due before or at the maturity of the
contract, unless the rate of interest on delinquent instalments of
interest is specified by the contract, but that on such delinquent instal
ments of interest the legal rate fixed by the statute should be allowed.6
Where a note is executed with interest payable at a conventional rate,
in excess of the legal rate, and the parties intended it to bear the same
interest after maturity, and supposed that it would do so, it has been
held that chancery will not reform the note by adding the words
'-'until paid," but if the maker had paid that rate after maturity, he
could not recover the excess.' It has been declared that a guarantor
Inst, for Savings v. Boston, 129 Mass. and note; Briggs v. Winsmith, 10 S.
82, 37 Am. Rep. 305; Meaders v. Gray, C. 133, 30 Am. Rep. 46 and note;
60 Miss. 400, 45 Am. Rep. 414; Kel- Benjamin Bank v. Doherty, 42 Wash,
logg v. Lavender, 15 Neb. 256, 18 N. 317, 84 Pac. 872, 114 A. S. R. 123, 4
W. 38, 48 Am. Rep. 339; Overton v. L.R.A.(N.S.) 1191.
Bolton, 9 Heisk. (Tenn.) 762, 24 Am.
Notes: 6 Am. Dec. 190 et seq.; 30
Rep. 367; Cecil v. Hicks, 29 Grat. Am. Dec. 47 et seq.; 47 Am. Rep. 71;
(Va.) 1, 26 Am. Rep. 391.
33 A. S. R. 634.
Notes: 6 Am. Dec. 190 et seq.; 30
3. Brewster v. Wakefield, 22 How.
Am. Dec. 47 et seq.; 69 Am. Dec. 348. 118, 16 U. S. (L. ed.) 301.
2. Brewster v. Wakefield, 22 How.
4. Holden v. Freedman's Savings,
118, 16 U. S. (L. ed.) 301, overruling etc., Co., 100 U. S. 72, 25 U. S. (L.
1 Minn, 352, 69 Am. Dec. 343; New- ed.) 567; Omo v. Frank, 103 U. S.
ton v. Kennerly, 31 Ark. 626, 25 Am. 697, 26 U. S. (L. ed.) 531.
Rep. 592; Casteel v. Walker, 40 Ark.
6. Note: 6 Am. Dec. 191.
117, 48 Am. Rep. 5; Searle v. Adams, 6. Rew v. Independent School Dis3 Kan. 515, 89 Am. Dec. 598; Eaton trict, 125 1a. 28, 98 N. W. 802, 106 A.
v. Boissonnault, 67 Me. 540, 24 Am. S. R. 282.
Rep. 52; Lash v. Lambert, 15 Minn.
7. Rector v. Collins, 46 Ark. 167, 55
416, 2 Am. Rep. 142; O'Brien v. Am. Rep. 571.
Young, 95 N. Y. 428, 47 Am. Rep. 64
Note: 94 A. S. R. 423.
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who pays a note is entitled to interest at the statutory rate only regard
less of the rate provided for in the note.8
21. Rate of Interest Allowed as Damages.—When interest is recov
erable merely as damages it is generally computed at the legal statu
tory rate,9 though there is authority to the effect that the rate is
sometimes discretionary with the court or jury.10 The validity of
stipulations in contracts for the payment of money for a higher rate
of interest by way of damages in case payment is not made at the
specified time has already been considered elsewhere in this article.11
22. Rate of Interest on Judgments and Decrees.—Where a contract
has specified a lawful conventional rate, it has been held by some
courts that the same rate will prevail on a judgment rendered on such
contract,12 but other authorities take the view that the obligation is
merged in the judgment and that the latter bears interest at the
legal rate.1* So, too, it has been held that a decree in a foreclosure
suit will bear interest at the legal rate, irrespective of the rate specified
in the mortgage.14 Where a contract does not contain a stipulation
as to interest after maturity, it is generally held that the legal and
not the conventional rate should apply.15 So where the cause of
action upon which a judgment is rendered sounds in tort, it has
8. Noble v. Beeman-Spnulding- cree based upon such contract will
Woodward Co., 65 Ore. 93, 131 Pac. bear interest at seven per cent while a
1006, 46 L.R.A.(N.S.) 162.
decree based upon a contract which
9. Mason v. Callender, 2 Minn. 350, provides for a legal rate of interest of
72 Am. Dec. 102; O'Brien v. Young, more than seven per cent will bear the
95 N. Y. 428, 47 Am. Rep. 64.
rate of interest stipulated in the conNote: 18 L.R.A. 457.
tract. Connecticut Mut. Life Ins. Co.
10. See Damages, vol. 8, p. 539.
v. Westerhoff, 58 Neb. 379, 78 N. W.
11. See supra, par. 19.
724, 79 N. W. 731, 76 A. S. R. 101.
12. Lane v. Gluckauf, 28 Cal. 288,
13. Wernwag v. Brown, 3 Blackf.
87 Am. Dec. 121; Daniel v. Gibson, 72 (Ind.) 457, 26 Am. Dec. 433; O'Brien
Ga. 367, 53 Am. Rep. 845 ; Headers v. v. Young, 95 N. Y. 428, 47 Am. Rep.
Gray, 60 Miss. 400, 45 Am. Rep. 414 64; Townsend v. Smith, 20 Tex. 465,
(decided under a statute expressly pro- 70 Am. Dec. 400; Wyoming Nat.
viding that "all judgments and decrees Bank v. Brown, 7 Wyo. 494, 53 Pac.
founded on any contract shall have in- 291, 75 A. S. R. 935, holding that if
terest at the rate of the debt on which the statute provides that a judgment
such judgment or decree was ren- shall bear the same rate of interest as
dered") ; Cox v. Smith, 1 Nev. 161, 90 the contract bore, the rate upon the
Am. Dec. 476 (decided under a statute judgment is, nevertheless, the one fixed
providing that any judgment rendered by statute and it does not become the
on a contract specifying the rate of judgment rate by agreement of the
interest shall bear the interest agreed parties.
upon by the parties).
Note: 3 British Rul. Cas. 174 et seq.
Note: 3 British Rul. Cas. 173 et
14. Wernwag v. Brown, 3 Blackf.
seq.
(Ind.) 457, 26 Am. Dec. 433.
In Nebraska, when a contract pro15. Note: 3 British Rul. Cas. 171 et
vides for an interest rate of less than seq.
seven per cent per annum a de24
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been held that interest can be awarded only at the legal rate.16 A
decree in admiralty, as a general rule, will bear interest, but there
is some conflict as to the proper rate. The early rule was that the
rate of interest to be allowed in admiralty in case of a marine tort
was not governed by the rate of the state where the tort was com
mitted, or where the action was tried, except possibly as to money paid
out in such a jurisdiction for repairs, but that there ought to be a
uniform rate ; and six per cent was usually awarded. This was upon
the theory that there could be no reason for giving on,e rate of interest
where a case was tried in one state, and another rate of interest where
it was tried in another state allowing a different rate of interest.17
The later cases, however, indicate a growing tendency to award inter
est according to the varying laws of the states.18 It is expressly pro
vided by a rule of the United States supreme court that where that
court affirms the judgment of the inferior court the interest shall
be calculated at the same rate that similar judgments bear interest
in the courts of the state where such judgment is rendered and that
the same rule shall be applied to decrees for the payment of money
in cases in chancery, unless otherwise ordered by the court.19
IV. Computation of Interest and Application of Payments
Time from and to Which Interest Computed
23. When Stipulated for by Contract.—It seems to be generally
agreed that where an instrument is payable at a future day, with
interest, and nothing is -said in it as to the commencement of the
interest period, it is to be computed from the date of the instru
ment.20 So it has been held that a promissory note payable at a
day certain, "with lawful interest until paid, but if the principal
shall be punctually paid when due, then in that case, and not other
wise, the interest is to be deducted," if not paid at maturity, bears
interest from date.1 On a note made payable on a certain day and
16. Calahan v. Babcock, 21 Ohio St. Young, 1 J. J. Marsh. (Ky.) 51, 19
281. 8 Am. Rep. 63.
Am. Dec. 52; Miller v. Cavanaugh, 99
17. Hemmenway v. Fisher, 20 How. Ky. 377, 35 S. W. 920, 59 A. S. R.
255, 15 U. S. (L. ed.) 799.
463. And see Bills and Notes, vol.
18. Cambria Steamship Co. v. Pitts- 3, p. 899 et seq.
burg Steamship Co., 212 Fed. 674, 129
1. Note : 6 Am. Dec. 189. In Fugua
C. C. A. 210, 51 L.R.A.(N.S.) 966 and v. Carriel, Minor (Ala.) 170, 12 Am.
note.
Dec. 46, however, it was held that a
19. Perkins v. Fourniquet, 14 How. note payable with interest from date,
328, 14 U. S. (L. ed.) 441; Chicago, if not punctually paid when due, caretc., R. Co. v. Turrill, 101 U. S. 836, 25 ried interest from maturity only on
U. S. (L. ed.) 1009.
the ground that the interest was in the
20. Horn v. Nash, 1 la. 204, 63 nature of a penalty.
Am. Dec. 437 and note; Winn v.
25
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bearing interest after maturity, interest begins to run on the day
named although for the purposes of suit the note does not mature
until the expiration of the days of grace.2 A stipulation in a promis
sory note to pay interest from a certain date has been construed as
an undertaking to pay interest from the first day of that year.8 Where
a note is made payable at the end of a certain number of years from
date, at a specified rate per annum payable at certain intervals, and
the maker has paid several instalments of interest on it, the omis
sion of the words, "with interest" in the note is a mere clerical error,
and interest may be recovered thereon.4
24. Where Allowed as Damages for Breach of Contract; in General.—
Interest allowed as damages for the breach of a contract ordinarily
runs from the date of the breach.5 When an obligation is expressly
payable at a time certain the debtor is in default if he does not pay
at that time, and interest runs from the time when the money should
have been paid.6 Even where a note bears the words "without inter
est," it is usually held that it will carry interest at the legal rate
from maturity,7 unless the note be for so short a time as to be a
demand note, as where it is for one day, in which case it will bear
interest from the time of demand or suit brought.8 By the great
weight of authority, interest coupons of bonds as obligations that
provide for the payment of a definite sum at a certain time will
bear interest from maturity,9 though a few cases hold that interest on
2. Wheeless v. Williams, 62 Miss.
369, 52 Am. Rep. 190.
3. Evans v. Sanders, 8 Port. (Ala.)
497, 33 Am. Dee. 297.
4. Marston v. Bigelow, 150 Mass. 45,
22 N. E. 71, 5 L.R.A. 43.
5. Barrow v. Reab, 9 How. 366, 13
U. S. (L. ed.) 177; Young v. Godbe,
15 Wall. 562, 21 U. S. (L. ed.) 250;
Crescent Min. Co. v. Wasatch Min.
Co., 151 U. S. 317, 14 S. Ct. 348, 38
U. S. (L. ed.) 177; Selleck v. French,
1 Conn. 32, 6 Am. Dec. 185 and note.
- And see Damages, vol. 8, p. 538 et
seq.
6. Curtis v. Innearity, 6 How. 146,
12 U. S. (L. ed.) 380; American Iron,
etc., Co. v. Seaboard Air Line R. Co.
233 U. S. 261, 34 S. Ct. 502, 58 U. S.
(L. ed.) 949; Selleck v. French, 1
Conn. 32, 6 Am. Dec. 185; Van Winkle
v. Wilkins, 81 Ga. 93, 7 S. E. 644, 12
A. S. R. 299; Hardy v. Lancashire Ins.
Co., 166 Mass. 210, 44 N. E. 209, 55 A.
S. R. 395, 33 L.R.A. 241; Computing
Scale Co. v. Long, 66 S. C. 379, 44
S. E. 963, 65 L.R.A. 294; State v.

Milwaukee, 158 Wis. 564, 149 N. W.
579, Ann. Cas. 1916A 110 and note.
Note: 6 Am. Dee. 193, 194.
7. Roberts v. Smith, 64 Tex. 94, 53
Am. Rep. 744.
Note: Ann. Cas. 1914C 241.
8. Wheeless v. Williams, 62 Miss.
369, 52 Am. Rep. 190; Peirpont v.
Peirpont, 71 W. Va. 431, 76 S. E. 848,
Ann. Cas. 1914C 241 and note. And
see infra, par. 25.
9. Aurora v. West, 7 Wall. 82, 19
U. S. (L. ed.) 42; Genoa v. Woodruff, 92 U. S. 502, 23 U. S. (L. ed.)
586; Cromwell v. Sac County, 96 U.
S. 51, 24 U. S. (L. ed.) 681; Amy v.
Dubuque, 98 U. S. 470, 25 U. S. (L.
ed.) 228; Walnut v. Wade, 103 U. S.
683, 26 U. S. (L. ed.) 526; Koshkonong v. Burton, 104 U. S. 668, 26 U. S.
(L. ed.) 886; Pana v. Bowler, 107 U.
S. 529, 2 S. Ct. 704, 27 D. S. (L.
ed.) 424; Scotland Countv v. Hill, 132
U. S. 107, 10 S. Ct. 26, 33 U. S.
(L. ed.) 261; Cairo v. Zane, 149 U. S.
122, 13 S. Ct. 803, 37 U. S. (L. ed.)
673; Edwards v. Bates County, 163
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coupons will run only from demand.16 When, however, an inde
pendent suit on coupons has been barred by limitations, the overdue
interest cannot then be included in the recovery in an action on the '
bonds themselves.11 It is generally held that where a note or other
obligation is silent as to time, but contains an express promise to
pay money, it is payable at once and interest will run from the date
thereof.12 Where by the terms of the contract money is payable on
the delivery of goods the purchaser is chargeable with interest from
the date of the delivery in case of nonpayment,18 but in the case of
cash sales it has been held by some courts that interest will run from
the date of the sale, even though the day of payment may be post
poned until the happening of some future event.14 It is generally
held that where an account is adjusted and a balance is struck and
acknowledged without anything said about payment, the debt is due
immediately and interest allowed from that time,15 but in some juris
dictions interest on the balance of an account is to be computed
from a reasonable time after the account accrued.16 Under a con
tract to pay on a certain day of the month for services and supplies
furnished during the previous month, interest runs upon each month's
items from the time they are payable and not merely from the time
the last item is entered in the account, although the entire trans
action becomes the subject of one book account.17 When a claim
is liquidated and should have been paid before suit brought and the
U. S. 269, 16 S. Ct. 967, 41 U. S.
13. Footo v. Blanchard, 6 Allen
(L. ed.) 155; Internal Imp. Fund v. (Mass.) 221, 83 Am. Dec. 624.
Lewis, 34 Fla. 424, 16 So. 325, 43
14. Cooper v. Coates, 21 Wall. 105,
A. S. R. 209. 26 L.R.A. 743; Vermont 22 U. S. (L. ed.) 481; Parke v. FosLoan, etc., Co. v. Hoffman, 5 Idaho ter, 26 Ga. 465, 71 Am. Dec. 221.
376, 49 Pac. 314, 95 A. S. R. 186, 37
15. Young v. Godbe, 15 Wall. 562,
L.R.A. 509; Jeffersonville v. Patterson, 21 ' U. S. (L. ed.) 250; Cooper v.
26 Ind. 15, 89 Am. Dec. 448; Matthews Coates, 21 Wall. 105, 22 U. S. (L. ed.)
v. Toogood, 23 Neb. 536, 37 N. W. 481; Cobb v. Stratton's Estate, 56
265, 8 A. S. R. 131; North Pennsyl- Colo. 278, 138 Pac. 35, Ann. Cas.
vania R. Co. v. Adams, 54 Pa. St. 94, 1915C 1166; Patten V. American Nat.
93 Am. Dec. 677.
Bank, 15 Colo. App. 479, 63 Pac. 424,
Note: 6 L.R.A. 562.
53 L.R.A. 693; Lurton v. Gilliam, 1
And see Municipal Corporations; Scam. (111.) 577, 33 Am. Dec. 430;
Railroads.
Geohegan v. Union Elevated R. Co.,
10. Whitaker v. Hartford, etc., R. 266 111. 482, 107 N. E. 786, Ann. Cas.
Co., 8 R. I. 47, 86 Am. Dec. 614, 5 1916B 762; Cannon v. Beggs, 1 McAm. Rep. 547; National Exchange Cord L. (S. C.) 370, 10 Am. Dec. 677;
Bank v. Hartford, etc., R. Co., 8 R. I. Barelli v. Brown, 1 McCord L. (S. C.)
375, 91 Am. Dec. 237, 5 Am. Rep. 449, 10 Am. Dec. 683.
582.
16. Bates v. Starr, 2 Vt. 536, 21 Am.
11. Griffin v. Macon County, 36 Dec. 568 (holding that a reasonable
Fed. 885, 2 L.R.A. 353 and note.
time in ordinary cases for work and
12. Horn v. Hansen, 56 Minn. 43, labor done is one year).
57 N. W. 315, 22 L.R.A. 617; Free17. Bassick Gold Mine Co. v.
land v. Edwards, 3 N. C. 49, 2 Am. Beardsley, 49 Colo. 275, 112 Pac. 770,
Dec. 620.
33 L.R.A.(N.S.) 852.
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auditor in his report has allowed interest, the plaintiff in the entry
of judgment is entitled to have interest allowed from the date of the
right to such entry.18
Interest is generally held to be recoverable
upon rent from the time when the rent becomes due by the lease,19
except in case of an offset, in which case it can be recovered only
from the time that the balance due can be made certain.20 So it
has been held that where one has rendered himself liable for the
hire of slaves for a number of years, it will be charged as payable
annually, and interest will be allowed on it as it came due.1 An
unpaid license fee will bear interest from the date upon which it
ought by law to have been paid.2 Under modern practice interest
when it once begins to run does not stop at the commencement of
the action but may be computed to the time of the verdict, and
as a general rule, until the principal debt is merged in a judgment
or decree.8 An indorser who pays a note can recover from the maker
interest from the time of his payment up to the time judgment is
entered against the maker.4
25. Computation from Demand or Institution of Suit.—In many
cases before interest can be allowed as damages for a default in the
payment of money, a demand is essential to fix the default.5 Thus
where a note or bond is payable on demand, or on request, although
it is suable at once yet the debtor is not considered in default until
demand is made and therefore interest runs only from the time of
demand in pais, or of suit brought, which is a judicial demand.6 In
".ases of contingent liability such as that of a surety the party is not
considered in default until notice or demand, when interest will begin
18. Jackson v. Brockton, 182 Mass. other point by Brewster v. Wakefield,
26, 64 N. E. 418, 94 A. S. R. 635.
22 How. 118, 16 U. S. (L. ed.) 301.
19. Van Rensselaer v. Jewett, 2 N.
Note : 92 Am. Dec. 630.
Y. 135, 51 Am. Dec. 275 and note;
And see Damages, vol. 8, p. 539;
Pengra v. Wheeler, 24 Ore. 532, 34 Verdict.
Pac. 354, 21 L.R.A. 726; Obermyer v.
4. Stanley v. McElrath, 86 Colo.
Nichols, 6 Bin. (Pa.) 159, 6 Am. Dec. 449, 25 Pac. 16, 26 Pac. 800, 10 L.R.A.
439; Boone v. Knox, 80 Tex. 642, 16 545.
S. W. 448, 26 A. S. E. 767; Vermont,
5- State v- Milwaukee, 158 Wis. 564,
etc., R. Co. v. Vermont Cent. R. Co., "9 N. W 579, Ann. Cas 1916A 110.
Notes: 6 Am. Dec. 194 et seq.; 4
63 Vt. 1, 21 Atl. 262, 731, 10 L.R.A
562. And see generally, Landlord and L.R.A. 566.
And see Damages, vol. 8, p. 53fl.
Tenant.
20. Pengra v. Wheeler, 24 Ore. 532, Generally as to the necessity and suf34 Pac. 354, 21 L.R.A. 726.
JoHY^t'Sf "* C°NtRACt8'
1. Hoyle v. Jones, 35 Ga. 40, 89
6 Horn v Hansen, 56 Minn. 43, 57
Am. Dec. 273.
N. W. 315, 22 L.R.A. 617; Scudder v.
2. Travelers' Ins. Co. v. Fricke, 99 Morris, 3 N. J. L. 419, 4 Am. Dec.
Wis. 367, 74 N. W. 372, 78 N. W. 407, 332 ; Freeland v. Edwards, 3 N. C. 49, 2
41 L.R.A. 557.
Am. Dec. 620 ; Cannon v. Beggs, 1 Mc3. Brewster v. Wakefield, 1 Minn. Cord L. (S. C.) 370, 10 Am. Dec. 677.
352, 69 Am. Dec. 343, reversed on anNote : 6 Am. Dec. 194.
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to run.7 So, too, according to some authorities interest is recover
able on money due for labor after a demand of payment made at
the expiration of a reasonable time.8 Where a person wrongfully
detains money, no demand is necessary to charge him with interest,9
but where there is no wrong in acquiring or detaining the money, a
demand is necessary to charge the party with interest, and its compu
tation will begin from such demand.10 Where money has been paid
and received by common or mutual mistake of fact, and no fraud
or misconduct can be imputed to the party receiving the same,
interest will not be allowed except from the time when the mistake
was discovered and demand was made.11 And where money paid
under mistake of law may be recovered, interest thereon may also be
recovered from the time of demand for repayment.12 Interest is
properly allowed upon a check, payment of which has been wrong
fully refused by a bank, from the date of its presentation for pay
ment ; 1* and it has been held that checks for the payment of which
there is no money on deposit bear interest from the 'time when pres
entation should have been made.14 It is well settled that in cases of
general deposits in a bank, unless there be some agreement or usage
to the contrary, the undertaking of the bank is only to repay upon
demand, and the deposit does not bear interest until after the bank
7. Frink v. Southern Exp. Co., 82
Note: 6 Am. Dec. 194, 195.
Ga. 33, 8 S. E. 862, 3 L.R.A. 482.
And see Factors, vol. 11, p. 773 ;
Note: 6 Am. Dec. 194.
Garnishment, vol. 12, p. 851 et seq.
8. Ford v. Tirrell, 9 Gray (Mass.)
11. Northrop v. Graves, 19 Conn.
401, 69 Am. Dec. 297.
548, 50 Am. Dec. 264; American Mut.
9. Note: 6 Am. Dec. 194.
Life Ins. Co. v. Bertram, 163 Ind. 51,
10. United States v. Denvir, 106 U. 70 N. E. 258, 64 L.R.A. 935; State v.
S. 536, 1 S. Ct, 481, 27 U. S. (L. ed.) Mutual Life Ins. Co., 175 Ind. 59, 93
264; United States v. Knowlcs, 106 N. E. 213, 42 L.R.A.(N.S.) 256:
U. S. 537, 1 S. Ct. 482, 27 U. S. (L. Gould v. Emerson, 160 Mass. 438, 35
ed.) 264; Gunn v. Howell, 35 Ala. 144, N. E. 1065, 39 A. S. R. 501; Lee v.
73 Am. Dec. 484; Northrop v. Graves, Laprade, 106 Va. 594, 56 S. E. 719,
19 Conn. 548, 50 Am. Dec. 264; Lown- 117 A. S. R. 1021, 10 Ann. Cas. 303;
des v. City Nat. Bank of South Nor- Hall v. Graham, 112 Va. 560, 72 S. E.
walk, 82 Conn. 8, 72 Atl. 150, 22 105, Ann. Cas. 1913B 1257 and note.
L.R.A.(N.S.) 408; American Trust,
12. Northrop v. Graves, 19 Conn,
etc., Co. v. Boone, 102 Ga. 202, 29 548, 50 Am. Dec. 264; American Mut.
S. E. 182, 66 A. S. R. 167, 40 L.R.A. Life Ins. Co. v. Bertram, 163 Ind. 51,
250; American Mut. Life Ins. Co. v. 70 N. E. 258, 64 L.R.A. 935.
Bertram, 163 Ind. 51, 70 N. E. 258,
Note: 10 Ann. Cas. 307.
64 L.R.A. 935; Hunt v. Nevers, 15
13. Niblack v. Park Nat. Bank, 169
Pick. (Mass.) 500, 26 Am. Dec. 616; 111. 517, 48 N. E. 438, 61 A. S. R.
Gay v. Rooke, 151 Mass. 115, 23 N. 203, 39 L.R.A. 159.
E. 835, 21 A. S. R. 434, 7 L.R.A.
14. Culver v. Marks, 122 Ind. 554,
392 (action on I. O. U.) ; Wright v. 23 N. E. 1086, 17 A. S. R, 377, 7
Hamilton, 2 Bailey L. (S. C.) 51, 21 L.R.A. 489. Generally as to the neAm. Dee. 513; State v. Milwaukee, cessity for presentment of checks, see
158 Wis. 564. 149 N. W. 599, Ann. Checks, vol. 5, p. 500 et seq.
Cas. 1916A 110.
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is in default.15 Where a municipality may be liable for interest,
even though the demand may be liquidated and due at a definite
date, a demand has been held necessary to start interest.18 As a
general rule in cases where a demand is necessary and none is made,
interest will run from the service of the writ.17
26. Where Allowed as Damages for Injuries to or Taking of Prop
erty.—A statement of the general rule as to the period from and to
which interest is computed when allowed as a part of the damages
for injury to, or the destruction, loss or conversion of property, is
found elsewhere in this work.18
In the case of property wrongfully
seized under execution, when the plaintiff recovers judgment for the
value at the time of the taking, it has been held that interest runs
from the date of the taking to the date of trial.19 If payment of com
pensation for property taken for public use does not accompany the
taking but is to be postponed to a later time, it must be upon the
payment of interest for the deferred period.20
27. On Judgments and Decrees.—Interest on a judgment accord
ing to the rule of the supreme court of the United States will run
from the date the judgment is entered and signed,1 and the same
rule has also been generally applied by the courts of the various states
not only to judgments at law, but also to decrees in equity for specific
sums.2 Where a verdict was rendered for the plaintiff for a sum of
money when the statute in force provided that interest in such case
should run from the date the judgment was rendered, but judgment
on this verdict was not entered until the statute had been superseded
by one allowing interest to run from time of verdict, the first statute
should apply and interest be cast not from date of verdict but from
15. Patten v. American Nat. Bank
19. Woodworth v. Gorsline, 30 Colo,
of Denver, 15 Colo. App. 479, 63 Pac. 186, 69 Pac. 705, 58 L.E.A. 417.
424, 53 L.R.A. 693. And see Banks,
20. Appleton Water Works Co. v.
vol. 3, pp. 528, 687.
Railroad Commission, 154 Wis. 121,
16. Smith v. Board of Education, 142 N. W. 476, Ann. Cas. 1915B 1160,
208 N. Y. 84, 101 N. E. 791, Ann. 47 L.R.A.(N.S.) 770. And see EmiCas. 1914D 406.
nent Domain, vol. 10, p. 163 et seq.
17. Goddard v. Foster, 17 Wall. 123,
1. Mitchell v. Harmony, 13 How.
21 U. S. (L. ed.) 589; Haven v. Fos- 115, 14 U. S. (L. ed.) 75; United
ter, 9 Pick. (Mass.) 112, 19 Am. Dec. States v. Veridier, 164 U. S. 213, 17
353; Hunt v. Nevers, 15 Pick. (Mass.) S. Ct. 42, 41 U. S. (L. ed.) 407.
500, 26 Am. Dec. 616; Gay v. Rooke,
2. Cobb v. Stratton's Estate, 56
151 Mass. 115, 23 N. E. 835, 21 A. S. Colo. 278, 138 Pac. 35, Ann. Cas.
R. 434, 7 L.R.A. 392; Edison General 1915C 1166; Patten v. American Nat.
Electric Co. v. Canadian Pac. Nav. Co., Bank, 15 Colo. App. 479, 63 Pac. 424,
8 Wash. 370, 40 A. S. R. 910, 24 L.R.A. 53 L.R.A. 693; Guernsey v. Phinizy,
315.
113 Ga. 898, 39 S. E. 402, 84 A. S. R.
Notes: 92 Am. Dec. 630; 10 Ann. 270; Latta v. New Orleans, etc., R.
Cas. 307.
Co., 131 La. 272, 59 So. 250, Ann. Cas.
And see Damages, vol. 8, p. 539.
1914A 988; Raleigh, etc., R. Co. v.
18. See Damages, vol. 8, p. 538 et Mecklenburg Mfg. Co., 106 N. C. 168,
seq.
82 S. E. 5, L.R.A. 1916A 1079; Gooch
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the time the judgment was entered.8 Interest on a judgment is
usually held to run from its entry until satisfaction thereof be made.4
Application of Payments
28. Computation of Interest on Partial Payments.—As to the com
putation of interest where partial payments have been made upon a
debt bearing interest the rule sanctioned by the decisions or statutes
of most of the states, and commonly known as the United States rule,
is to apply the payment, in the first place, to the discharge of the
interest then due. If the payment exceeds the interest, the surplus
goes towards discharging the principal, and the subsequent interest
is to be computed on the balance of principal remaining due. If the
payment be less than the interest, the surplus of the interest must
not be taken to augment the principal ; but interest continues on the
former principal until the period when the payments, taken together,
exceed the interest due, and then the surplus is to be applied towards
discharging the principal, and interest is to be computed on the
balance as aforesaid.5 A few cases, however, follow what has been
termed the "mercantile rule" by which interest is charged on each
item of principal on the debit side and credited on each item on
the credit side of the account, and a balance of such interest is struck
and added to the balance of the principal.6 Another way of stating
the same rule is to compute the interest on the principal debt until
maturity or any given time, and the interest on payments made, for
the time when made, until such time, and then deduct the one sum
from the other.7 According to some authorities where a mistake has
been made in the proper rule to apply in the calculation of interest
where payments are made in instalments, such will be regarded as
a mistake of law, whereas a mistake in the calculation of the amount
v. Gooch, 70 W. Va. 38, 73 S. E. 56, 37 Dec. 285 and note; Huner v. DoL.R.A.(N.S.) 930.
little, 3 G. Greene (la.) 76, 54 Am.
3. Murdock v. Franklin Ins. Co., 33 Dec. 489; Wallace v. Glaser, 82 Mich.
W. Va. 407, 10 S. E. 777, 7 L.R.A. 190, 46 N. W. 227, 21 A. S. R. 556;
572; Campbell v. Elkins, 58 W. Va. Betcher v. Hodgman, 63 Minn. 30, 65
308, 52 S. E. 220, 2 L.R.A.(N.S.) 159. N. W. 96, 56 A. S. R. 447; Riney v.
4. Cobb v. Stratton's Estate, 56 Hill, 14 Mo. 500, 55 Am. Dec. 119;
Colo. 278, 138 Pac. 35, Ann. Cas. Dickson v. Stewart, 71 Neb. 424, 98
1915C 1166; Patten v. American Nat. N. W. 1085, 115 A. S. R. 596; Baker v.
Bank, 15 Colo. App. 479, 63 Pac. 424, Baker, 28 N. J. L. 13, 75 Am. Dec.
53 L.R.A. 693. Generally as to what 243; Jones-Downes Co. v. Chandler,
constitutes satisfaction of a judgment, 13 N. M. 501, 85 Pac. 392, 13 Ann.
see Judgments, post, par. 298 et seq. Cas. 710 and note; Connecticut v.
5. Story v. Livingston, 13 Pet. 359, Jackson, 1 Johns. Ch. (N. Y.) 13, 7
10 U. S. (L. ed.) 200; Woodward v. Am. Dec. 471.
Jewell, 140 U. S. 247, 11 S. Ct.
Note: 96 A. S. R. 70.
784, 35 U. S. (L. ed.) 478; Hart
6. Note: 50 Am. Dec. 289.
v. Dorman, 2 Fla. 445, 50 Am.
7. Note: 13 Am. Dec. 710.
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due will be regarded as a mistake of fact.8 Interest will be allowed
on overdue instalments of interest up to the time of the maturity of
the obligation, such not coming within the inhibitions upon interest
on interest.9
29. Application, as between Principal and Interest, of Partial Pay
ments before Maturity.—A partial payment made before the maturity
of an obligation, when the terms of the obligation allow payment at
any time, will be applied first to the interest accrued to date and then
to the principal, for the reason that interest accrues daily even though
its payment may have been reserved for yearly, semiannually, quar
terly or monthly periods.10 Where it is agreed that no interest shall
be charged, a payment should be applied to the principal, and where
no interest is due at the time of payment, it should be applied to
the principal ; and not to future or unearned interests. Where neither
principal nor interest is due when the payment is made, it should
be applied to the extinguishment of principal and interest ratably.11
There are, however, decisions to the effect that a part payment before
maturity which the holder was not bound to receive on a demand
drawing interest will be applied to the principal and not to the
interest.12 The reason underlying the rule that general payments
cannot be appropriated to the extinguishment of the principal in
advance of the discharge of the interest is that otherwise the legal
effect of the contract would be changed, by which the unpaid balance
not including interest bears interest until the entire debt is dis
charged. There would seem, however, to be no reason why this may
not be done by the mutual assent of the parties.18 The rule that
payments made generally will be applied first to the interest has been
held not to apply to payments made generally on a promissory note
which note embraces illegal interest, but that such payments will be
applied in satisfaction of the principal,14 and that the maker of a
note carrying illegal interest will not be held to have intended a
general payment to be applied on interest merely because the pay
ment was so applied on the books of the bank without his knowl
edge.15
8. Baker v. Baker, 28 N. J. L. 13, 75
12. Starr v. Richmond, 30 111. 276,
Am. Dec. 243.
83 Am. Dec. 189.
9. Scott v. Fisher, 110 N. C. 311,
Note: 15 L.R.A. 169.
14 S. E. 799, 28 A. S. R. 688; Anketel
13. Note: 96 A. S. R. 69, 70 and
v. Converse, 17 Ohio St. 11, 91 Am. collected cases.
Dec. 115; Cook v. Courtright, 40 Ohio
14. Knox v. Williams, 24 Neb. 630,
St. 248, 48 Am. Rep. 681; Wheaton v. 39 N. W. 786, 8 A. S. R, 220 and note:
Pike, 9 R. I. 132, 11 Am. Rep. 227, 98 Bank of Cadiz v. Slemmons, 34 Ohio
Am. Dec. 377. And see infra, par. 35. St. 142, 32 Am. Rep. 364.
10. Jacobs v. Ballenger, 130 Ind.
15. Welch v. Wadsworth, 30 Conn.
231, 29 N. E. 782, 15 L.R.A. 169 and 149, 79 Am. Dec. 236; Richmond Secnote,
ond Nat. Bank v. Fitzpatrick, 111 Kv.
11. Note: 96 A. S. R. 69 et seq.
228, 63 S. W. 459, 62 L.R.A. 599.
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V. Suspension of Interest

30. Act or Omission of Parties.—Where a debtor is really and
bona lide ready to make payment and intends to do so, but is pre
vented from so doing by the act or omission of his creditor, the latter
will not be entitled to interest.16 A tender by the debtor of the amount
of his debt, if made in the proper manner, will suspend the running
of interest on the debt from the time of such tender,17 and it has been
held that the deposit of funds in bank to meet the payment of a bill
of exchange payable there amounts to a tender which will prevent
interest accruing on the bill, though a withdrawal of the fund will
cause the bill to draw interest from that time.18 In the case of cer
tain debts, such, for instance, as loans effected by municipalities and
corporations of larger capital, which are payable at a fixed and known
place of payment and at a fixed period, at which place and time the
creditor is to present his evidence of debt and receive payment, inter
est will stop from that moment, whether the bond or other evidence
of indebtedness be presented or not.19 And it is not necessary, in such
case, in order to escape after accruing interest, that the amount of
the loan with accumulated interest at the time of payment be kept
separate from the other funds of the corporation, if it can be shown
that funds sufficient for payment were at all times in hand.20 The
reason for this rule is based upon the fact that the bonds or other
evidences of indebtedness in such cases are usually so largely held in
other states and abroad, that it is impossible in many instances for
such corporations to know their creditors or where they reside, and
to hold that they must find them and tender the amount of the debt
before interest could be stopped would entail endless confusion and
do no practical good.1 Where, however, a county or municipal corpo
ration desires to exercise an option to retire bonds before maturity,
the weight of authority is apparently to the effect that actual notice
of such intention must be given to bond holders, in the absence of
And see Banks, vol. 3, p. 662 et seq.; Dec. 454; Ordway v. Farrow, 79 Vt.
Usury.
192, 64 Atl. 1116, 118 A. S. R. 951.
16. Hart v. Brand, 1 A. K. Marsh.
Note: 86 Am. Dec. 521.
(Kv.) 159, 10 Am. Dec. 715.
And see Tender.
Note: 86 Am. Dec. 521.
18. Miller v. New Orleans Bank, 5
17. Cbenev v. Libbv, 134 U. S. 68, Whart. (Pa.) 503, 34 Am. Dec. 571.
10 S. Ct. 498, 33 U. S. (L. ed.) 818;
19. Emlen v. Lehigh Coal, etc., Co.,
Hart v. Brand, 1 A. K. Marsh. (Ky.) 47 Pa. St. 76, 86 Am. Dec. 518; Friend
159, 10 Am. Dec. 715; McNeil v. Call, v. Pittsburg, 131 Pa. St. 305, 18 Atl.
19 N. H. 403, 51 Am. Dec. 188; Harris 1060, 17 A. S. R. 811, 6 L.R.A. 636.
v. Jex, 55 N. Y. 421, 14 Am. Rep. 285;
20. Emlen v. Lehigh Coal, etc., Co.,
Bailey v. Buchanan County, 115 N. 47 Pa. St. 76, 86 Am. Dec. 518.
Y. 297, 22 N. E. 155, 6 L.R.A. 562;
1. Friend v. Pittsburgh, 131 Pa. St.
McNair v. Moore, 55 S. C. 435, 33 305, 18 Atl. 1060, 17 A. S. R. 811, 6
S. E. 491, 74 A. S. R. 760; MeNairy L.R.A. 636.
Bell, 1 Yerg. (Tenn.) 502, 24 Am.
R. C. L. Vol. XV.—3.
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statute allowing constructive notice, in order to stop interest.2 Inter
est on a lost bond will be allowed unless the defendant tenders pay
ment.8
31. Pending Litigation; Deposits in Court.—It is usually held that
where a sum certain is due and by the interposition of the law the
payment thereof is prevented through no fault of the debtor, interest
will not run during the time the debtor is prevented thereby from
making payment because in such a case he will not be deemed to be
in default.4 Thus the complainant in a bill of interpleader cannot
be charged interest when the defendants claim the fund and it is
withheld at the request of one of the defendants, and the complain
ant is not guilty of negligence causing the delay in payment.5 And
where it was agreed, in a controversy between a bank and others over
certain property, that the property should be sold and the proceeds
deposited in the bank to await the action of the court it was held
that interest on the sum deposited could be recovered only from the
date of the judgment.6 So in the absence of an express agreement
to the contrary, a bank has been held not to be liable for interest on a
special deposit, made to protect a purchaser of real estate from a lien
thereon, pending the determination of the title to the fund.7 It has
been held, however, that the pendency of legal proceedings will not
stop the running of interest where it is evident from the contract
of the parties that it was not intended to postpone payment in the
event of such proceedings.8 Nor will garnishment proceedings sus
pend the running of interest when a party fails to avail himself of
a statute providing that a defendant in garnishment may at once file
his disclosure admitting his liability to the principal defendant, state
that it is claimed by others, and pay the money into court.9 Where
the payment of a fund has been restrained by injunction interest will
not as a rule be charged against the person enjoined unless it appears
or can fairly be presumed that he actually gained some advantage
by the use of the money or received some interest or profit from its
use by others.10 According to some authorities, however, if persons
2. Hinds. County v. National Life
6. Citizens Bank v. Arkansas ComIns. Co., 104 Miss. 104, 61 So. 164, 43 press, etc., Co., 80 Ark. 601, 96 S. W.
L.R.A.(N.S.) 1146 and note. And see 997, 117 A. S. R. 102.
Municipal Corporations.
7. De Witt v. Keystone Nat. Bank,
3. Rector v. Mark, 1 Mo. 288, 13 242 Pa. St. 534, 90 Atl. 340, 52 L.R.A.
Am. Dec. 500. And see Lost Papers (N.S.) 522.
and Records.
8. Note: Ann. Cas. 1912B 1005.
4. Miles v. Oden, 8 Mart. N. S.
9. Stephens v. Pennsylvania Casual(La.) 214, 19 Am. Dec. 177; Franklin ty Co., 135 Mich. 189, 97 N. W. 686,
Bank v. Bruns, 84 Ohio St. 12, 95 N. 3 Ann. Cas. 478. And see GarnishE. 385, Ann. Cas. 1912B 1002.
ment, vol. 12, p. 858.
Note: Ann. Cas. 1912B 1004 et seq.
10. Osborn v. Bank of United
5. Mueller v. Northwestern Univer- States, 9 Wheat. 738, 6 U. S. (L. ed.)
sity, 195 111. 236, 63 N. E. 110, 88 A. 204.
S. R. 194.
Note: Ann. Cas. 1912B 1006.
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are enjoined from paying over money, in order to escape the pay
ment of interest they should pay the money into court, and if they
do not do so they will be liable.11 As interest is allowed usually on
the theory that the debtor is in default, and has the use of the claim
ant's money, thereafter, the general rule is that when the fund is
paid into court and cannot be paid out without an order of the court,
such fund will not bear interest during such time as it is within the
custody of the court.12
32. War as Suspending Interest.—It is the well established gen
eral rule that as the enforcement of contracts between enemies made
before war is suspended during the war, the running of interest there
on during such suspension ceases. Interest being the compensation
allowed by law or fixed by the parties for the use or forbearance of
money, or as damages for its detention, it would be manifestly unjust
to exact such compensation or damages, when this payment of the
principal debt was interdicted.18 It has frequently been held, how
ever, that the rule can never apply in cases where the creditor,
although a subject of the enemy, remains in the country of the debtor,
or has a known agent there authorized to receive the debt, because the
payment to such creditor or his agent could in no respect be construed
into a violation of the duties imposed by a state of war upon the debtor.
The payment in such cases is not made to an enemy, and it is no
objection that the agent may possibly remit the money to his prin
cipal. If he should do so, the offense is imputable to him, and not to
the person paying him the money. The rule does not apply when one
of several joint debtors resides within the same country with the
creditor, or with the known agent of the creditor.14 Citizens of the
same country may contract with one another where the subject matter
of the contract may be in the hands of citizens of the hostile country,
without suspension of interest or bringing the transaction within the
general rule.15 Where judgment has been obtained for a debt, both
principal and interest, it is then too late to raise the question of an
abatement of interest during the existence of war.16
11. Note : Ann. Cas. 1912B 1006.
12. Hirnely v. Rose, 5 Cranch 313,
3 U. S. (L. ed.) 111; Potter v. Gardner, 5 Pet. 718, 8 U. S. (L. ed.) 285.
Notes : Ann. Cas. 1912B 1005 et seq.
13. Brown v. Hiatt, 15 Wall. 177,
21 U. S. (L. ed.) 128; Haggard v.
Conkwright, 7 Bush (Ky.) 16, 3 Am.
Rep. 297; Lash v. Lambert, 15 Minn.
416, 2 Am. Rep. 142.
But see Spencer v. Brower, 32 Tex.
€63, 5 Am. Rep. 254, holding that in-

terest continues to run in time of civil
war on debts due from a citizen of one
belligerent to a citizen of another,
And see War.
14. Ward v. Smith, 7 Wall. 447, 19
U. S. (L. ed.) 207 and note; Lash v.
Lambert, 15 Minn. 416, 2 Am. Rep.
142.
15. Haggard v. Conkwright, 7 Bush
(Ky.) 16, 3 Am. Rep. 297.
16. Rowe v. Hardy, 97 Va. 674, 34
S. E. 625, 75 A. S. R. 811.
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VI. Compound Interest
33. In General.—From an early day the courts both in England
and in this country have been opposed to the allowance of. compound
interest, subject to certain limitations and exceptions,17 and the en
forcement of its payment has often been refused on the ground of
public policy.18 In the language of Chancellor Kent, "interest upon
interest, promptly and incessantly accruing, would, as a general rule,
become harsh and oppressive. Debt would accumulate with a rapidity
beyond all ordinary calculation and endurance. Common business
cannot sustain such overwhelming accumulation. It would tend also
to inflame the avarice and harden the heart of the creditor. Some
allowance must be made for the indolence of mankind, and the
casualties and delays incident to the best regulated industry ; and the
law is reasonable and humane which gives to the debtor's infirmity,
or want of precise punctuality, some relief in the same infirmity of
the creditor. If the one does not pay his interest to the uttermost
farthing, at the very moment it falls due, the other will equally fail
to demand it with punctuality. He can, however, demand it, and
turn it into principal, when he pleases ; and we may safely leave this
benefit to rest upon his own vigilance or his own indulgence." 19
The general rule as deduced from the authorities is to the effect that
compound interest is not recoverable unless there has been a settle
ment between the parties, or a judgment, whereby the aggregate
amount of principal and interest is turned into a new principal,
or where there is a special agreement to do so, in such a form as to be
valid.20
34. Under Agreements Made before Interest Due.—As to the valid
ity of an agreement before interest becomes due, that it shall if
unpaid itself bear interest, the authorities are in conflict. Agreements
of this kind have been held valid in some of the states,1 but the weight
of authority is apparently to the effect that an agreement, forming
part of the original obligation, to pay interest on interest will not be
enforced by the courts, on the ground of public policy, as being
oppressive and unjust, and tending to usury.2 Even where this gen
eral rule prevails, however, a tendency is sometimes apparent to avoid
17. Cox v. Smith, 1 Nev. 161, 90
Am. Dec. 476; Connecticut v. Jackson,
1 Johns. Ch. (N. Y.) 13. 7 Am. Dec.
471; Young v. Hill, 67 N. Y. 162, 23
Am. Rep. 99; Kennon v. Dickins, 1
N. C. 522, 2 Am. Dec. 642.
18. Note: 55 Am. Dec. 397.
19. Connecticut v. Jackson, 1 Johns.
Ch. (N. Y.) 13, 7 Am. Dec. 471.
20. Connecticut v. Jackson, 1 Johns,
Ch. (N. Y.) 13, 7 Am. Dec. 471; Gra-

ham v. Williams, 16 Serg. & R. (Pa.)
257, 16 Am. Dec. 569.
Notes: 6 Am. Dec. 197 et seq.; 50
Am. Dec. 290 et seq.
1. Hale v. Hale, 1 Coldw. (Tenn.)
233, 78 Am. Dec. 490 and note.
Notes: 50 Am. Dec. 291; 33 L.R.A.
(N.S.) 298.
2. Vermont Loan, etc., Co. v. Hoffman, 5 Idaho 376, 49 Pac. 314, 95 A.
S. R. 186, 37 L.R.A. 509; Brecken
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the effect of the doctrine wherever possible by restricting its opera
tion by means of exceptions, the most important of which is in the
case of so-called coupon notes. While some courts recognizing this
exception have characterized it as purely arbitrary or illegal and as
based on commercial usage others have held that in such case the
interest is not compounded indefinitely but is only simple interest on
the amount represented by the coupon.8 Sstill others make a dis
tinction between agreements simply to pay interest on overdue interest,
and agreements for the compounding of interest at regular inter
vals and uphold the validity of the former.4 The conflict of opinion
with respect to the validity of such agreements has led to legisla
tion on the subject in a number of the states, in some instances
legalizing,5 and in others forbidding them.6 It is generally held,
however, even where the courts refuse to enforce agreements of the
kind now under consideration as being oppressive and savoring of
usury, that they do not taint the obligation with usury, the stipula
tion being usually looked upon as in the nature of a penalty for
default.7
35. Under Agreements after Interest Due.—Whatever difference of
opinion may exist as to whether an agreement to pay interest on
interest made before the interest is due is valid or whether it is to
be regarded as so far oppressive that it is against sound policy to
enforce it, there is no doubt that such an agreement made after the
interest has become due is not open to objection either as taking undue
advantage of the debtor's necessities or as a violation of the statutes
against usury.8 When the sum is ascertained, and the annual payridge v. Brooks,*2 A. K. Marsh. (Ky.) man, 5 Idaho 376, 49 Pac. 314, 95 A.
335, 12 Am. Dec. 401 and note; Mason S. R. 186, 37 L.R.A. 509, it was held
v. Callcnder, 2 Minn. 350, 72 Am. Dec. that coupon notes given for the in102; Sanford v. Lundquist, 80 Neb. terest of the principal debt which by
414, 118 N. W. 129, 18 L.R.A.(N.S.) terms draws interest after maturity
633 ; Cox v. Smith, 1 Nev. 161, 90 Am. are in contravention of § 1266 of the
Dec. 476; Connecticut v. Jackson, 1 Idaho Revised Statutes forbidding
Johns. Ch. (N. Y.) 13, 7 Am. Dec. 471; compound interest.
Levens v. Briggs, 21 Ore. 333, 28 Pac. 7. Note: 33 L.R.A. (N.S.) 296, 301.
15, 14 L.R.A. 188.
And see Usury.
Notes: 6 Am. Dec. 197 et seq.; 50 8. Koshkonong v. Burton, 104 U. S.
Am. Dec. 291; 33 L.R.A.(N.S.) 296. 668, 26 U. S. (L. ed.) 886; Calhoun
And see Bn.LS and Notes, vol. 3, p. v. Marshall, 61 Ga. 275, 34 Am. Rep.
900.
99 and note; Vermont Loan, etc., Co.
3. Note: 33 L.R.A.(N.S-) 296, 299. v. Hoffman, 5 Idaho 376, 49 Pac. 314,
4. Palm v. Fancher, 93 Miss. 785, 95 A. S. R. 186, 37 L.R.A. 509; Tallia48 So. 818, 33 L.R.A.(N.S.) 295 and ferro v. King, 9 Dana (Ky.) 331, 35
note.
Am. Dec. 140; Bramblett v. Carlisle
5. Yndart v. Den, 116 Cal. 533, 48 Deposit Bank, 122 Ky. 324, 92 S. W.
Pac. 618, 58 A. S. R. 200.
283, 6 L.R.A. (N.S.) 612 and pote;
Note: 33 L.R.A.(N.S.) 296, 300.
Sticknev v. Jordan, 58 Me. 106, 4 Am.
6. Note: 33 L.R.A. (N.S.) 296, 300. Rep. 251; Banks v. McClellan, 24 Md.
In Vermont Loan, etc., Co. v. Hoff- 62, 87 Am. Dec. 594 and note; Palm
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ment of it forms a part of the contract ; where it is so specific that an
action of debt may be sustained, and interest recovered by way of
damages for the detention; and particularly where the payment of
a principal sum is postponed to a very distant period, upon the faith
of a regular and punctual discharge of the interest, it ought in justice
to be allowed. To such a case, the principle upon which interest is
generally allowed seems to apply with strict propriety, viz. : to supply
the place of prompt payment, and indemnify the creditor for his
forbearance.9 According to some authorities, interest on interest
will be allowed when overdue, even though there has been no agree
ment therefor, on the ground that the absence of a specific agreement
in no wise lessens the moral and equitable obligations involved.10
Thus it has been held that when there is an agreement set out in the
note for the payment of interest annually or semiannually, the
maker is chargeable with interest at the like rate upon each deferred
payment of interest in like manner as if he had given a promissory
note for the same amount.11 With regard to the consideration which
supports an agreement to pay interest on interest when due it has
been said that such a promise is founded upon a "moral and equitable
consideration ;" or upon a "good and sufficient consideration ;" 12 or
that the forbearance to enforce payment and extension of time is a
sufficient consideration.18 According to some decisions, however, a
retroactive agreement, made after interest has become due, that it
shall bear interest from a time past, is as open to objection as an
agreement made before interest has accrued, as it is unsupported by
v. Tancher, 93 Miss. 785, 48 So. 818,
10. Eslava v. Lepretre, 21 Ala. 504,
33 L.R.A.(N.S.) 295 and note; San- 56 Am. Dec. 266; Preston v. Walker,
ford v. Lundquist, 80 Neb. 414, 118 26 la. 205, 96 Am. Dec. 140 and note;
N. W. 129, 18 L.R.A.(N.S.) 633; Con- Talliaferro v. King, 9 Dana (Ky.)
necticut v. Jackson, 1 Johns. Ch. (N. 331, 35 Am. Dec. 140; Anketel v. ConY.) 13, 7 Am. Dec. 471; Van Ben- verse, 17 Ohio St. 11, 91 Am. Dec.
schooten y. Lawson, 6 Johns. Ch. (N. 115; Cramer v. Lepper, 26 Ohio St.
Y.) 313, 10 Am. Dec. 333; Stewart v. 59, 20 Am. Rep. 756; National ExPetree, 55 N. Y. 621, 14 Am. Rep. 352; change Bank v. Hartford, etc., R. Co.,
Young v. Hill, 67 N. Y. 162, 23 Am. 8 R. I. 375, 91 Am. Dec. 237 and note,
Rep. 99; Kennon v. Dickins, 1 N. C. 5 Am. Rep. 582; Doig v. Barkley. 3
522, 2 Am. Dec. 642; Gibbs v. Chis- Rich. L. (S. C.) 125, 45 Am. Dec. 762.
olm, 2 Nott & McC. (S. C.) 38, 10 And see Young v. Hill, 67 N. Y. 162,
Am. Dec. 560; Hale v. Hale, 1 Cold. 23 Am. Rep. 99 (stating that this is
(Tenn.) 233, 78 Am. Dec. 490 and the rule in some jurisdictions but holdnote.
ing that the contrary view prevails in
Notes: 6 Am. Dec. 198 et seq.; 50 New York).
Am. Dec. 290 et seq.; 6 L.R.A:(N.S.)
Note: 6 Am. Dec. 198.
612 et seq.; 18 L.R.A.(N.S.) 633 et
11. Bledsoe v. Nixon, 69 N. C. 89,
seq.; 18 Eng. Rul. Cas. 144.
12 Am. Rep. 642.
And see Bills and Notes, vol. 3, p.
12. Note: 18 L.R.A.(N.S.) 634.
900.
13. Young v. Hill, 67 N. Y. 162, 23
9. Kennon v. Dickins, 1 N. C. 922, Am. Rep. 99.
2 Am. Dec. 642.
Note: 18 L.R.A.(N.S.) 634.
38

15 B. C. L.

INTEREST

§§ 36, 37

any consideration other than perhaps the moral consideration result
ing from the fact that the interest is in arrear and unpaid.14 Where
the parties may have stipulated for interest on interest, the rate of
interest is properly a matter for statutory regulation, so as to prevent
evasion of the usury laws ; 15 but where at the time of the contract,
interest on interest was allowed by the local law, such right cannot be
impaired by subsequent legislative declaration.16
36. On Settlement of Accounts; Judgments and Decrees.—Accord
ing to numerous authorities compound interest may be allowed where
there is a settlement of an account between the parties after the
interest has become due,17 but a practice by a merchant to balance
his books annually and charge interest on the balance of a running
account when there has been no settlement has been declared to be
illegal.18 Compound interest may be recovered on a judgment
whereby the aggregate amount of principal and interest is turned
into a new principal,19 or on a master's report, computing the principal
and interest due, which has been confirmed, since it is then in the
nature of a judgment.20
37. Against Fiduciaries.—Though the doctrine is of comparatively
modern growth, it is now well settled that executors, administrators,
trustees and other fiduciaries may, under certain circumstances, be
chargeable with compound interest.1 Some of the earlier cases allowed
compound interest against fiduciaries on the ground that it was
intended as a punishment and penalty for gross neglect, mismanage
ment or misconduct in the execution of the trust ; 2 but the better
reason and that supported apparently by the weight of authority is
that compound interest or interest computed with periodical rests is
not charged against fiduciaries for the purpose of punishing them
for any intentional wrongdoing but rather to carry into effect the
principle enforced by the courts of equity that the trustee shall not
be permitted to make any profit from the unauthorized use of the
14. Van Benschooten v. Lawson, 6
Notes : 6 Am. Dec. 197 et seq. ; 50
Johns. Ch. (N. Y.) 313, 10 Am. Dec. Am. Dec. 290 et seq.
333; Young v. Hill, 67 N. Y. 162, 23
18. Graham v. Williams, 16 Serg. &
Am. Rep. 99.
R. (Pa.) 257, 16 Am. Dec. 569.
Note: 18 L.R.A.(N.S.) 634.'
19. Lane v. Gluckauf, 28 Cal. 288,
15. Yndart v. Den, 116 Cal. 533, 48 87 Am. Dec. 121.
Pac. 618, 58 A. S. R. 200 ; Mathews
Note : 50 Am. Dec. 290 et seq.
v. Toogood, 23 Neb. 536, 37 N. W. 265,
20. Connecticut v. Jackson, 1 Johns.
8 A. S. R. 131.
Ch. (N. Y.) 13, 7 Am. Dec. 471.
16. Koshkonong v. Burton, 104 U.
1. Notes: 6 Am. Dec. 199; 29 L.R.A.
S. 668, 26 U. S. (L. ed.) 886.
622. And see Executors and Admin17. Connecticut v. Jackson, 1 Johns, istbators, vol. 11, p. 148 et seq.;
Ch. (N. Y.) 13, 7 Am. Dec. 471; Trustees.
Young v. Hill, 67 N. Y. 162, 23 Am.
2. Note : 29 L.RA. 622.
Rep. 99.
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trust fund and to reach the profits thereby realized.8 While each
case must depend largely on its own circumstances, yet in general
compound interest is allowed against an executor, administrator or
trustee when there has been misconduct or gross delinquency;4 an
improper use or admixture of trust funds ; s a failure or refusal to
account, or unnecessary delay ; 9 a neglect to invest ; improper invest
ment ^unnecessary calling in of investments; neglect in winding up
or in paying over; nonperformance of trusts for accumulation; neglect
or violation of duty imposed by statute ; and interest on profits made
or which should have been made with reasonable diligence on the
part of the fiduciary.7
3. Schieffelin v. Stewart, 1 Johns.
6. Bowles v. Drayton, 1 Desaus. (S.
Ch. (N..Y.) 620, 7 Am. Dec. 507.
C.) 489, 1 Am. Dec. 689; Myers v.
Note: 29 L.R.A. 623 et seq.
Myers, 2 McCord Eq. (S. C.) 214, 16
4. Notes : 6 Am. Dec. 199 ; 29 L.R.A. Am. Dec. 648, overruled on another
627.
point by Taylor v. Taylor, 2 Rich. Eq.
5. Schieffelin v. Stewart, 1 Johns. (S. C.) 123.
Ch. (N..Y.) 620, 7 Am. Dec. 507; Bur- • 7. Notes: 6 Am. Dec. 197; 29 L.R.A.
dick v.Garrick, L. R. 5 Ch. 233, 18 W. 626 et seq. And see Executors and
R. 381, 39 L. J. Ch. 369, 14 Eng. Rul. Administrators, vol. 11, p. 148 et
Cas. 565 and note.
seq.
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I. Introductory

1. Explanatory Foreword.—Of recent years there has been a marked
tendency among judges and writers on legal subjects to recognize the
existence of a new and distinct tort to which the caption "interference
with trade or calling" or some similar expression has been applied.1
This has suggested the desirability of collating in one article all the
authorities dealing with those relations affecting a man's trade, occu
pation, profession, business, or means of gaining a livelihood, inter
ference with which by a stranger may result in liability, instead of
handling them more or less loosely under a general discussion of the
law of torts, or permitting them to be dispersed among many different
articles, as has heretofore been the general practice in legal classifi
cation. Since, however, a study of the cases dealing with the sub
ject reveals, from the standpoint of historic evolution at least, a close
connection between the principles making an interference with trade
or calling actionable and those giving a right of action for the entic1. See infra, par. 27 et seq.
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ing away of servants from their masters, or for a direct or indirect
interference with contracts or contract relations generally, it has been
deemed advisable to comprise within the limits of the same article,
although under separate subdivisions thereof, a treatment of all these
various forms of interference.
2. Scope of Article.—In the explanatory foreword the threefold
division of the present article into interferences with the status of
master and servant, interferences with contract relations and inter
ferences with trade or calling was foreshadowed.2 The ground
covered by each of these divisions is sufficiently presented by the
foregoing analysis to make unnecessary a detailed review of the con-,
tents of each. As, however, the word "interference" is a generic term
including, unless limited, an. almost endless variety of matters and
acts, it becomes necessary to indicate those matters at least which are,
excluded from consideration here. Thus most, if not all, of the cases
designated slander or libel, .where the statement or publication refers
to and causes an injury to the property or business, or business repu
tation, of the plaintiff, are really special actions on the case for
damages for representations affecting property or business, and as.
such certainly constitute interferences with the plaintiff's business or
means of gaining a livelihood, but they are not treated herein.8 So,
the act of a labor organization, in procuring employees. to, quit work
for the purpose of inflicting injury on an employer, until he shall
accede to certain specified demands, constitutes unquestionably an
interference with the employer's business, as do also such acts by
labor unions as picketing and boycotting; but since the legality,
thereof often depends on the status and object of labor unions, these
factors frequently being held sufficient to differentiate them from
individuals and groups of individuals generally, it has been deemed
advisable to treat all matters pertaining to such unions elsewhere.4
As respects boycotts it should, moreover be mentioned that while they
are in this article discussed generally as constituting interferences
with trade or calling they also receive consideration elsewhere in their
aspect as illegal conspiracies.5 Agreements or combinations in restraint
of trade or commerce often have a direct tendency to interfere with
the business or means of livelihood of others, but a consideration
thereof in their larger aspect as working an injury to the public
suggests the desirability of treating them separately.6 Elsewhere also
are appropriately treated such matters as the restrictions imposed by
government in the interest of the public welfare on the right to
pursue a lawful calling,7 and such acts sounding in fraud or deceit
2. See
3. See
4. See
5. See
et seq.

the preceding paragraph.
6. See Monopolies and CombinaLibel and Slander.
tions.
Labor.
7. See Constitutional Law, vol. 6,
Conspiracy, vol. 5, p. 1096 p. 217 et seq.
43

INTERFERENCE

15 R. C. L.

as attempting to palm off on the public the goods of one person as
the goods of another.8
II. Interference with Relation of Master and Servant
3. General Rule.—There is no doubt, as a general rule, of the civil
liability of a third person who maliciously entices a servant in the
actual service of a master to desert and quit his service.9 As to the
origin of this rule of law, however, there is some difference of judicial
opinion. It has been said by some authorities that action in such a
case lies only by reason of an act of Parliament called the statute of
laborers, passed in the reign of Edward III (1350), providing that
any servant departing from service before the expiration of the term
agreed on was subject to imprisonment,' as was also anyone receiving
or retaining such offender during that period.10 But the better opin
ion seems to be that the rule has its origin in the common law,11 and
that it is based on the broad legal principle of a right of recovery for
a wilful injury to personal or property rights.12 Thus, the right of
a master to have his servant continue in his employ without molesta
tion has been said to be a recognized property right,18 and in holding
that any enticement of the servant by a third person is actionable,
courts have declared that the gist of the action is not the mere pro
curing of one party to a contract to break his contract, but that it
is the taking away from or depriving the master of the subject of the
contract, or that which the master contracted for, viz., the services of
the servant.14 The doctrine of recovery for enticing away servants
has not, however, gone entirely unquestioned. On the ground that
this kind of action originated at a time of the substantial enslavement
of domestic servants, and at the outset proceeded on the theory that
such servants had not the freedom of action which is conceded to that
class at the present day, when the servant is the equal in law of the
master, it has been said that with the advance in civilization the
reason for the rule has entirely passed away and hence should at least
not be extended where both in fact and theory the person enticed is
8. See Trademarks, Trade Names,' Doctor Blosser Co., 122 6a. 509, 50 S.
and Unfair Competition.
E. 353, 106 A. S. R. 139, 2 Ann. Cas.
9. Globe, etc., Fire Ins. Co. v. Fire- 694, 69 L.R.A. 90.
men's Fund Ins. Co., 97 Miss. 148, 52
Note: 5 L.R.A.(N.S.) 1092.
So. 454, 29 L.R.A.(N.S.) 869 and
11. Thacker Coal Co. v. Burke, 59
note; Bixby v. Dunlap, 56 N. H. 456, W. Va. 253, 53 S. E. 161, 8 Ann. Cas.
22 Am. Rep. 475 and note; Daniel v. 885, 5 L.R.A. (N.S.) 1091 and note.
Swearengen, 6 S. C. 297, 24 Am. Rep.
Note : 22 Am. Rep. 486.
471; Thacker Coal Co. v. Burke, 59
12. Haskins v. Royster, 70 N. C.
W. Va. 253, 53 S. E. 161, 8 Ann. Cas. 601, 16 Am. Rep. 780.
885, 5 L.R.A. (N.S.) 1091 and note.
13. Note: 5 L.R.A. (N.S.) 1091 et
Note: 11 A. S. R. 474.
seq.
See also Apprentices, vol. 2, p. 347.
14. Boyson v. Thorn, 98 Cal. 578,
10. Employing Printers' Club v. 33 Pac. 492, 21 L.R.A. 233.
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a free agent to come and go as he will, responsible only, like other
persons, for the violation of his contract or his duty.15 Yet in 'one
way or another the doctrine has been extended not only in England,
but in parts of the United States, to cases which in its inception it
did not cover.16 The enticing away of a servant from his employ
ment is made an actionable tort by statute in England, and in several
of the states in this country.17
4. Scope of Application of Rule.—By the term "servant," within
the meaning of the early common law doctrine giving a right of
action for the enticement of servants, was doubtless meant one who
was engaged in menial service, that is, one living with the master as
a member of his household or family.18 At that time there was little
if any service of any other kind, but in an early English case (Hart
v. Aldridge, 1 Cowp. 54, Lofft 493) it was held that the fact that the
servant enticed was a journeyman doing his work at his own home
made no difference, since it was clear that the ground of the interest
which the master had in his service and labor was the same,19 and
gradually the rule was extended to comprise all cases in which the
relation of service existed, even though the servant was not a member
of the master's household.20 In cases where the relation exists in the
strict sense of the term, there seems to have been no conflict of opinion
as to the right of the master to maintain an action against any one who
knowingly entices away the servant or wrongfully prevents him from
performing his- duty; but there has been some question as to the
application of the rule in cases where the relation of master and
servant did not strictly exist between the parties. The leading case
on this phase of the question is Lumley v. Gye,1 wherein, the action
being brought for inducing an actress to break her contract with the
plaintiff, malice being alleged and knowledge of the engagement also,
the court held that the case came within the principles of the law as
applied to cases of master and servant, the nature of the injury and
of the damage being the same and the supposed right of action in
strict analogy; that it well applied to all cases where there was an
unlawful and malicious enticing away of a person employed to give
his personal labor or services for a given time under the direction of
a master or employer, and that the principle extended to a case where
the defendant maliciously procured a party under a valid contract to
give his exclusive personal service to the plaintiff for a specified period
to refuse to give such services during the period contracted for to the
injury of the plaintiff. From this judgment of the court, Coleridge, J.,
dissented on the ground that the only foundation for such an action
15. Notes: 11 A. S. R. 475; 5 L.R.A
18. Note: 27 Eng. Rul. Cas 110
(N.S.) 1094.
19. Note: 5 L.R.A. (N.S.) 1098.
16. See the next succeeding para20. Note: 27 Eng. Rul. Cas. 110.
graph1. Lumley v. Gye, 2 El. & Bl. 216,
17. Note: 11 L.R.A. 548.
75 E. C. L. 216, 1 Eng. Rul. Cas. 706.
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was the statute of laborers, which was limited, and did not reach the
case of a theatrical performer. The doctrine established by the ma
jority of the court in Lumley v. Gye was followed and relied on,
though not without a strong dissent by Lord Coleridge, Ch. J., in
a case wherein the plaintiffs sought damages from the defendants
for keeping a servant from their employ, and wrongfully receiving,
harboring and employing him in a competing business after notice
that he was the plaintiff's servant in a line specially known to and a
secret with him, the court holding that the contract was one for per
sonal service, though not one which established strictly for all purposes
the relation of master and servant.2 The English doctrine as exempli
fied by Lumley v. Gye and the cases following it has been very gen
erally adopted in the United States,8 it being held that the rule of
law giving a remedy for enticing away servants is not confined to
menial servants or such as fall within the statute of laborers, but
extends to all cases where the person is employed to give his exclusive
personal service for a given time, under the direction of an employer
who is injured by the wrongful act.4 In this principle, it has been
said, there is nothing inconsistent with personal freedom, since it
extends impartially to every grade of service, from the most brilliant
and best paid to the most homely, sheltering, moreover, our nearest
and tenderest domestic relations from the interference of malicious
intermeddlers. Nor, it is declared, is it derived from any idea of
property by the one party in the other, but is an inference from the
obligation of a contract freely made by competent persons.5 In
pursuance of the notion that the doctrine is founded on the legal
right derived from the contract, and not merely on the relation of
master and servant, the broad statement has been made that it applies
to all contracts of employment, if not to contracts of every description.6
The strict lines of construction put on the English statute of laborers
by the dissenting judges in Lumley v. Gye and Bowen v. Hall have
not, however, been without some support.7
5. Requisites to Commission of Wrongful Act.—The elements neces
sary to constitute enticement are existence, at the time when the
inducements are to operate, of the service which the servant is induced
to leave, knowledge thereof on the part of the defendant, and resulting
injury to the master.8 In all such cases the plaintiff must of course
2. Bowen v. Hall, 6 Q. B. D. 333, 50 contracts generally, see infra, par. 12
L. J. Q. B. 305, 1 Eng. Rul. Cas. 717. et seq.
3. Notes: 21 L.R.A. 238 et seq.; 5 7. Bourlier v. Macanley, 91 Ky. 135,
L.R.A.(N.S.) 1097, 1098, 1099.
15 S. W. 60, 34 A. S. R. 171, 11 L.R.A.
4. Daniel v. Swearengen, 6 S. C. 550; Wolf v. New Orleans Tailor297, 24 Am. Rep. 471.
Made Pants Co., 113 La. 388, 37 Sc.
5. Haskins v. Royster, 70 N. C. 601, 2, 67 L.R.A. 65.
16 Am. Rep. 780.
Note : 21 L.R.A. 239, 240.
6. Notes: 22 Am. Rep. 486; 21
8. Notes: 22 Am. Rep. 487; 11 A.
L.R.A. 239. As to interference with S. R. 476; 5 L.R.A. (N.S.) 1094.
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show that the defendant acted maliciously, not in the sense of actual
ill will to the plaintiff, but in the sense of an act done to the apparent
damage of another without legal excuse. The scienter or knowledge
on the part of the defendant of the existence of the contract of
employment is, therefore, regarded by the courts as supplying the
element of malicious or unlawful motive necessary to make his act
in enticing the servant a tort.9 Since liability arises by reason of
actual injury sustained by the master, a bare attempt to seduce or
entice, without any consequential damage to the master, is no ground
on which to maintain an action. So, if a master knowingly suffers
an apprentice to make and perform contracts for service, or, knowing
where he may be found, makes no effort to reclaim him, he may not
maintain an action.10
, '
'
6. Enticement before Service Begins.—Where a servant has made
a contract of service, but has not yet entered on his work, it has been
held that an action will not lie against a third person who entices
him away.11 In general, however, the rule applies wherever the
wrongful interruption operates to prevent service during the time
for which the parties have contracted that service shall continue;
and it is held that the relation of master and servant subsists, suffi
ciently for the purpose of such action, during the time for which there
is in existence a binding contract of hiring and service between the
parties.12 As was said by Crompton, J., in Lumley v. Gye, "It is a
fanciful and technical and unjust distinction to say that the not
having actually entered into the service, or that the service not
actually continuing, can make any difference. The wrong and injuryare surely the same, whether the wrongdoer entices away the gardener,
who has hired himself for a year, the night before he is to go to his
work, or after he has planted the first cabbage on the first morning of
his service." 1*
7. Sufficiency of Contract of Employment.—The courts are some
what uncertain on the question as to what is a sufficient contract of
employment, the enticement away from which will be ground for an
action. The general rule is that in order to maintain such an action
it must be shown that there existed at the time of the enticement
an obligation on the part of the person enticed to render service to
the plaintiff.14 In a number of instances the invalidity of a formal
contract is held to constitute no defense when a contract de facto
existed. Thus, even though a verbal contract of employment is void
on account of the statute of frauds, an action is nevertheless main9. Notes: 11 A. S. R. 477; 5 L.R.A.
Note: 11 A. S. R. 476.
(N.S.) 1094, 1095.
.
13. Lumlev v. Gye, 2 EL & Bl. 216,
10. Note: 5 L.R.A. (N.S.) 1095.
75 E. C. L. 216, 1 Eng. Rul. Cas. 706.
11. Note: 5 L.R.A.(N.S-) 1095.
14. Daniel v. Swearengcn, 6 S. C.
12. Lumley v. Gye, 2 El. & Bl. 216, 297, 24 Am. Rep. 471.
75 E. C. L. 216, 1 Eng. Rul. Cas. 706.
Note: 11 A. S. R. 476.
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lainable against one enticing the servant away with knowledge of
the contract, since the servant might have fulfilled it but for the
malicious intermeddling.15 There are decisions the other way on this
point, however.16 Whether a contract to till land in consideration
of a share of the crops creates the relation of master and servant or
that of landlord and tenant is a question that has often engaged the
attention of the courts, but its solution is not germane to the present
discussion.17 It is sufficient to say here that such contracts are con
strued as creating one relation or the other accordingly as the inten
tion of the parties appears ; and when the relation of master and serv
ant is created, an action will lie for enticing away the cropper, the
same as though he was hired for a definite period of time, and was to
be paid his wages in money.1* The rule also applies to one employed
to do work by the piece, where he leaves work unfinished, for such
an employee is regarded as being retained until the job or piece is
finished, and one who entices him away before that time is liable
to an action for damages.19 To induce a servant to leave his master's
service at the expiration of the time for which the servant had hired
himself, although the servant had no intention at the time of quitting
his master's service, is not, however, the subject of an action. It is
damnum absque injuria.20 But there are numerous authorities hold
ing that to enable a plaintiff to recover from one who entices his
servant, it is sufficient to show a subsisting relation of service, even if it
be determinable at will.1 The theory is that if the law gives an action
for the enticement of a servant, it is not conceivable that a third
person may maliciously entice away a lot of employees simply because
there was no contract fixing the term of service. In such cases, it
is said, the relation of master and servant exists, and there is a
contract recognized by law, an implied contract by which the employee
can recover for his service. By entering such service the employee
agrees, contracts, to work and it is immaterial that he can quit when
he pleases.2 A close study of these cases will disclose that they are
based, not on the ancient principle of enticement of servants, but on
the larger ground, that such enticement constitutes a wanton and
15. Notes: 22 Am. Rep. 486; 11 A.
S: R. 477 ; 5 L.R.A.(N.S-) 1099.
16. Note: 5 L.R.A.(N.S-) 1099.
17. See Landlord and Tenant, for
a full discussion of the matter referred
to in the text.
18. Haskins v. Royster, 70 N. C.
601, 16 Am. Rep. 780; Huff v. Watkins, 15 S. C. 82, 40 Am. Rep. 680.
Note: 11 A. S. R. 475.
See also Landlord and Tenant, as
to the relation created by a contract
to till land for a share of the crops.

19. Note: 11 A. S. R. 476.
20. Notes: 11 L.R.A. 548 ; 21 L.R.A.
240; 5 L.R.A.(N.S.) 1095.
1. Chipley v. Atkinson, 23 Fla. 206,
1 So. 934, 11 A. S. R. 367 ; Vegelahn
v. Guntner, 167 Mass. 92, 44 N. E.
1077, 57 A. S. R. 443, 35 L.R.A. 722;
Haskins v. Royster, 70 N. C. 601, 16
Am. Rep. 780.
Note: 22 Am. Rep. 486.
2. Thacker Coal Co. v. Burke, 59
W. Va. 253, 53 S. E. 161, 8 Ann. Cas.
885, 5 L.R.A. (N.S.) 1091.
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malicious interference with another's business with the purpose of
destroying it which is now regarded as in and of itself an actionable
wrong.8
8. Species of Injuries Incident to Relation of Master and Servant.—
Not only is knowingly enticing a servant from his employer an action
able wrong,4 but an action lies also against one who continues to
employ the servant of another after he has knowledge or notice that
he is such servant, whether he knew that fact or not when he first
employed him. The gist of this action is the retention of the servant
after knowledge of the fact that his services are due to another.5
Where a strict construction is given to the term servant, this rule has
been held not to apply to commercial travelers or other employees
engaged in commercial pursuits.6 As constituting an unwarranted
interference in the relations subsisting between master and servant,
Blackstone mentions beating or confining a servant in such a manner
that he is not able to perform his work. However, a master has no
right of action for an assault, or an assault and battery, on his serv
ant, unless some loss of service or capacity to serve results therefrom.7
It was, moreover, held in an early English case (Taylor v. Neri, 1
Esp. 386) that an action will not lie in favor of a manager of a
theater against one who beat a public singer engaged for the season
at a salary, by means of which the plaintiff lost his services as a
public performer, the chief justice stating that, if such an action
could be supported, every man whose servant, whether domestic or
not, was kept away a day from his business could maintain an action.8
If one engages the servant of another in an obviously dangerous
business, it has been said that he renders himself responsible for any
injury the servant may sustain while so engaged, and which can
rationally be attributed to the undertaking; and that this is so even
if the injury results immediately from the neglect or unskilfulness
of the servant, owing to the fact that the person, by so illegally inter
fering, assumes all the risk incident to the service. It is not necessary
that the servant should have been working for wages in order to
entitle the master to recover for the injury.9 Wherever a person, by
threats or intimidation, procures the breach of a contract of employ
ment which, but for such wrongful interference, would have con
tinued, he is liable in damages for such injuries as naturally result
3. Globe Fire Ins. Co. v. Firemen's Pants Co., 113 La. 388, 37 So. 2, 67
Fund Ins. Co., 97 Miss. 148, 52 So. L.R.A. 65.
454, 29 L.R.A.(N.S.) 869 and note.
7. Fluker v. Georgia Railroad, etc.,
See infra, par. 27 et seq.
Co., 81 Ga. 461, 8 S. E. 529, 12 A. S.
4. See supra, par. 3.
R. 328, 2 L.R.A. 843.
5. Notes: 22 Am. Rep. 486; 11 A.
8. Note: 62 L.R.A. 719.
S. R. 477, 478; 11 L.R.A. 548.
9. Louisville, etc., R. Co. v. Willis,
6. Wolf v. New Orleans Tailor-Made 83 Ky. 57, 4 A. S. R. 124.
R. C. L. Vol XV.—4.
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therefrom.10 This principle is applied where labor organizations,
by their representatives, induce employees to quit.11 It has been
held, however, that an action on the case would not lie for libeling an
actress, whereby she became afraid to appear on the stage, and the
plaintiff lost the profits of her performance.12 A combination of two
or more to entice away the laborers of another for the purpose of injur
ing him is of course actionable as a malicious conspiracy.18 And
inducing a servant or workman to break his contract with his mas
ter is an actionable wrong against the master, whether committed
by one or many persons, and whether committed in pursuance of a
malicious conspiracy to injure the master, or committed deliberately
and maliciously but with no more concert or agreement than is usually
involved in almost all joint wrongdoing.14
9. Remedies of Master.—For the actual taking of a man's servant
out of his service trespass will lie ; 15 and it has been held that one who
enters on the premises of another for the purpose of inducing persons
working there to leave their employment, to the injury of the em
ployer, for the purpose of getting higher wages, or for any other
reason, is a trespasser ab initio.16 In general, however, the remedy for
the injury resulting from enticing a servant to depart from his master
is by an action on the case.17 In a few cases the doctrine has been
advanced that the master of a sen-ant who has been seduced from his
service by another may waive his right to recover damages for the
tort, and may, instead of a special action on the case, bring an action
of indebitatus assumpsit. On the other hand, it has been held that an
action for enticing away the servant of another is ex delicto, and can
not proceed on the ground of assumpsit or implied contract.18 It
10. Perkins v. Pendleton, 90 Me. note, [1901] A. C. 495, 70 L. J. P. C.
166, 38 Atl. 96, 60 A. S. R. 252. See 76, 65 J. P. 708, 50 W. R. 139, 85 L.
infra, par. 15.
T. N. S. 289, 17 Times L. Rep. 749.
11. Coeur D'Alene Consolidated, 27 Eng. Rul. Cas. 66 and note. See
etc., Co. v. Miners' Union, 51 Fed. 260, also Labor.
19 L.R.A. 382; Sherrv v. Perkins, 147
12. Notes: 11 A. S. R. 477; 62
Mass. 212, 17 N. E/307, 9 A. S. R. L.R.A. 719.
689; Vegelahn v. Guntner, 167 Mass.
13. Employing Printers' Club v.
92, 44 N. E. 1077, 57 A. S. R. 443, 35 Blosser Co., 122 Ga. 509, 50 S. E. 353,
L.R.A. 722; Hamilton-Brown Shoe Co. 106 A. S. R. 139, 2 Ann. Cas. 694, 69
v. Saxey, 131 Mo. 212, 32 S. W. L.R.A. 90. See Conspiracy, vol. 5, p.
1106, 52 A. S. R. 622; Jonas Glass 1098, 1099.
Co. v. Glass Bottle Blowers Ass'n, 77
14. Larkin v. Long, [1915] A. C.
N. J. Eq. 219, 79 Atl. 262, 41 L.R.A. 814, Ann. Cas. 1915D 509 and note
(N.S.) 445; Murdock v. Walker, 152 See supra, par. 3.
Pa. St. 595, 25 Atl. 492, 34 A. S. R.
15. Note: 5 L.R.A. (N.S.) 1096.
67S; O'Neil v. Behanna, 182 Pa. St.
16. Webber v. Barry, 66 Mich. 127,
236, 37 Atl. 843, 38 L.R.A. 382; 33 N. W. 289, 11 A. S. R. 478.
Thacker Coal Co. v. Burke, 59 W. Va.
17. Lumley v. Gye, 2 El. & Bl. 216,
253, 53 S. E. 161, 8 Ann. Cas. 885, 5 75 E. C. L. 216, 1 Eng. Rul. Cas. 706.
L.R.A. (N.S.) 1091 and note; Quinn
18. Note: 5 L.R.A. (N.S.) 1096.
v. Leathern, 1 British Rul. Cas. 197 and
- .
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should also be stated that where a combination exists on the part of
members of trade organizations or other persons to induce employees
to quit, the practice of granting injunctions to prevent such unlawful
acts where the resulting injury would be very great or irremediable
has come to be sanctioned ; 19 but an action for damages may subse
quently be maintained.20 It is generally held, however, that an
injunction should not be granted against a confederation of persons
whose object is to entice away workmen from their employer's service,
in the absence of any sufficient evidence that violence, force, intimida
tion, or coercion is intended against such workmen, but the remedy
is by an action for damages.1 The right of action for enticement does
not lie until the service complained of has actually commenced, nor
will it lie against a third person for the injury suffered when the
master has already received satisfaction for it from the servant.2
10. Effect of Penal Statutes.—In a number of jurisdictions stat
utes have been enacted making it a penal offense for one person to
interfere with the contractual relations subsisting between employer
and employee.8 Such statutes do not take away the common law
remedies of employers ; they merely give an additional remedy.4 But
civil liability for enticing the laborer of another will not exist without
a precedent conviction, under a statute prohibiting the enticement
and employment of a laborer of another, in the absence of malice,
fraud, deception, or benefit on the part of the party enticing him.5
11. Damages.—The measure of damages for enticing away the
servants of another is not confined to the loss of their services during
their absence, but includes all injury sustained by the employer by
reason of their having been caused to leave his employment.6 Thus,
the measure of damage for enticing away a servant who is hired by
19. Arthur v. Oakes, 63 Fed. 310, 11
C. C. A. 209, 25 L.R.A. 414; Iron
Molders' Union No. 125 v. Allis-Chalmere Co., 166 Fed. 45, 91 C. C. A.
631, 20 L.R.A.(N.S.) 315; Sherry v.
Perkins, 147 Mass. 212, 17 N. E. 307,
9 A. S. R. 689 ; Beck v. Railway Teamsters' Protective Union, 118 Mieh. 497,
77 N. W. 13, 74 A. S. R. 421, 42
L.R.A. 407; Vegelahn v. Guntner, 167
Mass. 92, 44 N. E. 1077, 57 A. S. R.
443, 35 L.R.A. 722; Folsom v. Lewis,
208 Mass. 336, 94 N. E. 316, 35 L.R.A.
(N.S.) 787; Flaccus v. Smith, 199 Pa.
St. 128, 48 Atl. 894, 85 A. S. R. 779,
54 L.R.A. 640; Hamilton-Brown Shoe
Co. v. Saxey, 131 Mo. 212, 32 S. W.
1106, 52 A. S. R. 622.
Note: 5 L.R.A.(N.S.) 1096, 1097.
20. O'Neil v. Behanna, 182 Pa. St.

236, 37 AO. 843, 61 A. S. R. 702, 38
L.R.A. 382.
1. Notes: 11 A. S. R. 478; 5 L.R.A.
(N.S.) 1097. See also generally, Injunctions, vol. 14, p. 391; Labor.
2. Note: 5 L.R.A. (N.S.) 1097.
3. Bourlier v. Macauley, 91 Ky. 135,
15 S. W. 60, 34 A. S. R. 171, 11 L.R.A.
550 ; Thacker Coal Co. v. Burke, 59 W.
Va. 253, 53 S. E. 161, 8 Ann. Cas. 885,
5 L.R.A.(N.S-) 1091.
Notes: 11 Ann. Cas. 338; Ann. Cas.
1912B 1165.
4. Daniel v. Swearengen, 6 S. C
297, 24 Am. Rep. 471.
5. Note: 5 L.R.A. (N.S.) 1100.
6. Daniel v. Swearengen, 6 S. C.
297, 24 Am. Rep. 471.
Notes: 11 A. S. R. 478; 5 L.R.A.
(N.S.) 1100.
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the year is the direct loss legitimately incurred in endeavoring to
replace the servant and the average net profits that were made by men
of fair business capacity out of the labor of such a servant during the
year for which the enticed servant was hired.7 In estimating dam
ages in an action for the enticement of farm laborers, it is competent
to look at everything resulting from the loss of labor, such as the
reasonable cost of procuring other labor, the damages resulting to
crops from delay in planting, or, if planted, the failure to work them,
or such kindred damages as would not have accrued but for the bad
faith of defendant.8 When malice enters into the wrong done the
plaintiff or aggravating circumstances appear, exemplary damages
may be recovered.9 But it seems that damages may not be recovered
for an unexpired portion of a term of employment, since it is possible
for the servant to return and fill out the remainder of the term.10
III. Interference with Contract Relations
12. In General.—Interference with the relation of master and serv
ant by the enticement of the latter from the employment of the
former is, as has been seen, actionable.11 In such cases the relation
of master and servant may and has been conceived of as a distinct
legal entity and as the object of the reprobated harm. Consideration
of this tort, as the treatment thereof has demonstrated, opens the way to
a still broader conception of liability. Thus, it being admitted that
it is a legal wrong to break up a relation of personal service, whether
that relation subsists by reason of family tie, or as in ancient times
by reason of villeinage, or as in modern times by agreement, the
question naturally arises whether it is a legal wrong for one person to
break up or interfere with any contract relation subsisting between
other persons. Obviously in the consideration qf this question the
conception of status as the object of the legal wrong can no longer
be of assistance. The doctrine that interference with contract relations
is a specific tort had its origin perhaps in Lumley v. Gye,12 wherein
it appeared that the plaintiff as manager of a theater had entered
into a contract with an opera singer, whereby she bound herself for
a period to sing in the plaintiff's theater and nowhere else. Know
ing of the existence of this contract and as the declaration alleged
"maliciously intending to injure the plaintiff" the defendant enticed
and procured the singer to leave the plaintiff's employment. While
this was clearly a case of interference with a relation of personal
service, the relation was totally devoid of any trace of that status
7. Note: 22 Am. Rep. 487.
10.
8. Note: 5 L.R.A.(N.S.) 1100.
11.
9. Bixby v. Dunlap, 56 N. H. 456,
12.
22 Am. Rep. 475.
75 E.
Note: 11 A. S. R. 478.
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in the true sense. The court, however, held that the plaintiff could
recover, a majority of the judges concurring in the opinion that
the principle of liability for interference with service extended to
all cases of hiring, although Coleridge, J., dissenting, insisted that
it was limited to the case of apprentices, menial servants, and others
to whom the statutes of laborers were applicable. It was also inti
mated, although the point was not essential to the judgment, that
the principle in question extended to cases of interference with
the contractual relation, whether the contract stipulated for personal
service or not.18 As to how far there is a remedy for interference with
contract relations, there is, however, still a conflict of opinion among
judges and law writers to undertake to reconcile which would be a
hopeless task.
13. English Doctrine.—In England the doctrine of Lumley v. Gye
was accepted by the court of appeal in 1881. 14 Doubts as to the
soundness of the decision were expressed by some of the lords in a
later case ; l5 but these doubts have since been dissipated.16 In a case
decided in 1880, Judge Brett said that the decision of the majority
in Lumley v. Gye held that "wherever a man does an act which in
law and in fact is a wrongful act, and such an act as may, as a natural
and probable consequence of it, produce injury to another, and which
in the particular case does produce such an injury, an action on the
case will lie." And again he said: "Merely to persuade a person to
break his contract may not be wrongful in law or fact. But, if the
persuasion be used for the indirect purpose of injuring the plaintiff,
or of benefiting the defendant at the expense of the plaintiff, it is a
malicious act, which is in law and in fact a wrong act, and therefore
a wrongful act, and therefore an actionable act if injury ensues from
it."17 In the subsequent case of Temperton v. Russell ([1893] 1 Q.
B. 715), it was decided in conformity with the previous suggestion
in Lumley v. Gye that the right of action for maliciously procuring
a breach of contract is not confined to contracts for personal services
but extends to contracts in general.18
13. Lumley v. Gye, 2 El. & Bl. 216, eration v. Glamorgan Coal Co., [1905]
75 E. C. L. 216, 1 Eng. Rul. Cas. 706. A. C. 239, 74 L. J. K. B. 525, 53 W.
14. Bowen v. Hall, 6 Q. B. D. 333, R. 593, 92 L. T. N. S. 710, 21 Times
50 L. J. Q. B. 305, 1 Eng. Rul. Cas. L. Rep. 441, 2 Ann. Cas. 436 and note,
717.
1 British Rul. Cas. 1.
15. Allen v. Flood, [18981 A. C. 1,
17. Bowen v. Hall, 6 Q. B. D. 333,
67 L. J. Q. B. 119, 17 Eng. Rul. Cas. 50 L. J. Q. B. 305, 1 Eng. Rul. Cas.
284.
717.
16. Quinn v. Leathern, [1901] A. C.
18. Quinn v. Leathern, [1901] A. C.
495, 7CTL. J. P. C. 76, 65 J. P. 708, 495, 70 L. J. P. C. 76, 65 J. P. 708,
50 W. R. 139, 85 L. T. N. S. 289, 17 50 W. R. 139, 85 L. T. N. S. 289, 17
Times L. Rep. 749, 27 Eng. Rul. Cas. Times L. Rep. 749, 27 Eng. Rul. Cas.
66 and note, 1 British Rul. Cas. 197 66, 1 British Rul. Cas. 197.
and note; South Wales Miners' FedNote : 62 L.R.A. 680.
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14. General Rule in United States.—As contracts of employees and
the relation of master and servant created thereby never stood in any
different position in the United States from other contracts, the
doctrine of liability for inducing a breach of contract by a servant,
once it gained a foothold, soon extended in tbe majority of jurisdic
tions to all classes of breach of contract, it being determined that
there is no distinction in principle between enticing away the plain
tiff's servant and inducing a third person to break any other contract
between him and the plaintiff.19 In them therefore obtains the broad
principle approved in England that a person who induces a party to
a contract to break it, intending thereby to injure another person or
to get a benefit for himself, commits an actionable wrong unless there
is sufficient justification for the interference.20 The theory of this
doctrine is that a party to a contract has a property right therein
which a third person has no more right maliciously to deprive him of,
or injure him in, than he would to injure his property real or personal,
and that therefore such an injury amounts to a tort for which the
injured party may seek compensation by an action in tort for dam
ages.1 Under such circumstances to say that the injured party has
his remedy against the other contracting party is in many cases offer
ing a mere shadow for substance, for oftentimes the other party to
the contract may be financially irresponsible.2 The contractual rela
tion of master and servant is still that with reference to which the
rule here considered is most frequently invoked.8 Among the many
instances of other contracts which have been held to come within the
rule may be noted contracts for the construction of railroads,4 a
contract between a laundry agent and laundries,5 an agency for the
19. Note: 16 L.R.A.(N.S.) 747.
73 S. W. 800, 97 A. S. R. 914 and note,
20. Angle v. Chicago, etc., R. Co., 62 L.R.A. 962; Thaeker Coal etc., Co.
151 U. S. 1, 14 S. Ct. 240, 38 U. S. v. Burke, 59 W. Va. 253, 53 S. E. 161,
(L. ed.) 55 ; Doremus v. Hennessv, 176 8 Ann. Cas. 885 and note, 5 L.R.A.
111. 608, 52 N. E. 924, 54 N. E. 524, (N.S.) 1091.
68 A. S. R. 203. 43 L.R.A. 797; Gore
Notes: 97 A. S. R. 923; 21 L.R.A.
v. Condon, 87 Md. 368, 39 Atl. 1042, 233, 234; 28 L.R.A. (N.S.) 615 et seq.;
67 A. S. R. 352, 40 L.R.A. 382; Knick- 11 Ann. Cas. 337; Ann. Cas. 1912B
erbocker Ice Co. v. Gardiner Dairv 1163 et seq.; 27 Eng. Rul. Cas. 108
Co., 107 Md. 556, 69 Atl. 405, 16 et seq.
L.R.A.(N.S.) 746 and note; Beekman
1. Raymond v. Yarrington, 96 Tex.
v. Marsters, 195 Mass. 205, 80 N. E. 443, 72 S. W. 580, 73 S. W. 800, 97
817, 11 Ann. Cas. 332 and note, 11 A. S. R. 914, 62 L.R.A. 962.
L.R.A.(N.S.) 201; Wheeler-Stenzel Co.
Note: 16 L.R.A.(N.S.) 747.
v. American Window Glass Co., 202
2. Knickerbocker Ice Co. v. GardiMass. 471, 89 N. E. 28, L.R.A.1915F ner Dairy Co., 107 Md. 556, 69 Atl.
1076 and note; Joyce v. Great North- 405, 16 L.R.A.(N.S.) 746.
ern R. Co., 100 Minn. 225, 110 N. W.
3. Note: 11 Ann. Cas. 337.
975, 8 L.R.A.(N.S.) 756; Schonwald
4. Angle v. Chicago, etc., R. Co.,
v. Ragains, 32 Okla. 223, 122 Pac. 203, 151 U. S. 1, 14 S. Ct. 240, 38 U. S.
39 L.R.A.(N.S-) 854; Raymond v. (L. ed.) 55.
Yarrington, 96 Tex. 443, 72 S. W. 580,
5. Doremus v. Hennessy, 176 111.
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sale of goods,6 and generally contracts for the sale, purchase, or trans
portation of goods.7
15. Confining Action to Contracts for Personal Services.—The early
rule permitting, a remedy for an interference with contract relations
only when the contract broken was one for personal services between
master and servant is still adhered to in some jurisdictions in the
United States. Under this rule merely to induce or procure a free
contracting party to break his contract, whether done maliciously or
not, to the damage of the other contracting party, does not give a
right of action against the party holding out the inducement. The
basis of the rule is that with the exception of contracts for personal
services involving the relation of master and servant, only those who
are parties to, or in some manner are bound by, a contract are liable
for a breach thereof.8 Moreover, it is said that since the act of a
person in inducing another to break his contract with a third person
to the injury of the latter does not in and of itself constitute a legal
wrong, the mere fact that the defendant was actuated by malicious
motives and by a purpose of injuring the plaintiff will not so change
the character of what he has done as to convert it into a tort for which
damages can be recovered, the principle being that while malicious
motives may make a bad case worse, they cannot make that wrong
which in its own essence is lawful.9 So, contrary to the doctrine of
Lumley v. Gye,10 it has been held that no cause of action is stated
in a petition which alleges that the plaintiffs, being the owners of a
theater, made a contract with the manager of a dramatic performer
whereby it was agreed that certain performances were to be given,
and that they complied with this contract in every respect, but that
the defendant, the owner of a rival theater, although he had notice
of the contract, with malicious intent to injure the reputation of the
plaintiffs, wrongfully induced and procured the said dramatic per
former to refuse to perform at their theater, and made a contract with
608, 52 N. E. 924, 54 N. E. 524, 68 A. mission Co., 138 Mo. 439, 40 S. W. 93,
S. R. 203, 43 L.R.A. 797.
60 A. S. R. 560, 36 L.R.A. 804; Sleep6. Raymond v. Yarrington, 96 Tex. er v. Baker, 22 N. D. 386, 134 N. W.
443, 72 S. W. 580, 73 S. W. 800, 97 716, Ann. Cas. 1914B 1189, 39 L.R.A.
A. S. R. 914, 62 L.R.A. 962.
(N.S.) 864.
7. Note: 2 Ann. Cas. 442.
Notes: 97 A. S. R. 928; 16 L.R.A.
8. Boyson v. Thorn, 98 Cal. 578, 33 (N.S.) 749, 750; L.R.A.1915P 1077,
Pac. 492, 21 L.R.A. 233 and note; 1078; 2 Ann. Cas. 442; Ann. Cas.
Chambers v. Baldwin, 91 Ky. 121, 15 1912B 1164; 27 Eng. Rul. Cas. 107 et
S. W. 57, 34 A. S. R. 165, 11 L.R.A. seq.
545; Bourlier v. Macauley, 91 K\\ 135,
9. Chambers v. Baldwin, 91 Ky. 121,
15 S. W. 60, 34 A. S. R. 171. 11 L.R.A. 15 S. W. 57, 34 A. S. R. 165, 11 L.R.A.
550; Wolf v. New Orleans Tailor- 545 and note; Bourlier v. Macauley,
Made Pants Co., 113 La. 388, 37 So. 91 Ky. 135, 15 S. W. 60, 34 A. S. R.
2, 67 L.R.A. 65; Heywood v. Tillson, 171, 11 L.R.A. 550.
75 Me. 225, 46 Am. Rep. 373; Glencoe
10. See supra, par. 12.
La'nd, etc., Co. v. Hudson Bros. Com55
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the manager, which was carried out, for the giving of performances
on the identical days on which it was agreed that they should be
given at the plaintiffs' theater.11 It has also been held that if a person
has agreed to sell property to another, a third perspn may, at any
time before the title has passed, induce the vendor not to let the
person with whom he has contracted have the property, but instead to
sell it to himself, provided he is guilty of no fraud or misrepresenta
tion, and the person holding out the inducement and thus obtaining
the property is not liable in any way to the proposed vendee whose
contract with the vendor is thus broken.12 In such cases, the maxim
of "no right without a remedy" is said not to apply, as ample remedy
is provided by an action at law for breach of the contract.1' The
fact, however, that a person who was induced to break his contract was
at the time known to the defendant to be and continued insolvent
so that the person injured was left without adequate redress against
him does not appear to have been deemed material.14 Aside from
the exception where servants and apprentices are induced from ma
licious motives to leave their master before the term of service expires,
another generally recognized exception to the rule denying liability
arises where a person has been procured against his will, or contrary
to his purpose, by the threats, violence, fraud, falsehood, coercion or
deception of another, to break his contract. Under all the authorities
a person using such unlawful means is liable for the damage which
ensues.15
16. Malice as a Necessary Element.—The declaration in Lumley
v. Gye alleged that the wrong complained of was "maliciously" done,
and malice in some form is generally supposed to be an essential
ingredient in cases of interference with contract relations. Malice
as here used, however, means merely the intentional doing of a wrong
ful act without legal justification or excuse, or, in other words, the
wilful violation of a known right.16 To break a contract is wrongful,
11. Bourlier v. Maeauley, 91 Ky. Am. Rep. 559; Rice v. Manley, 66 N.
135, 15 S. W. 60, 34 A. S. R. 171, 11 Y. 82, 23 Am. Rep. 30; Swain v. JohnL.R.A. 550.
son, 151 N. C. 93, 65 S. E. 619, 28
12. Ashley v. Dixon, 48 N. Y. 430, 8 L.R.A.(N.S.) 615.
Am. Rep. 559.
Notes: 97 A. S. R. 925; 21 L.R.A.
13. Note: 11 L.R.A. 549.
235; 16 L.R.A.(N.S.) 750, 751; 2 Ann.
14. Chambers v. Baldwin, 91 Ky. Cas. 442.
121, 15 S. W. 57, 34 A. S. R. 165, 11
16. London Guarantee, etc., Co. v.
L.R.A. 545.
Horn, 206 111. 493, 69 N. E. 526, 99
15. Boyson v. Thorn, 98 Cal. 578, A. S. R. 185; Lucke v. Clothing Cut33 Pac. 492, 21 L.R.A. 233; Chambers ters, etc., Assembly, 77 Md. 396, 26
v. Baldwin, 91 Ky. 121, 15 S. W. 57, Atl. 505, 39 A. S. R. 421, 19 L.R.A.
34 A. S. R. 165, 11 L.R.A. 545; Per- 408; Knickerbocker Ice Co. v. Gardikins v. Pendleton, 90 Me. 166, 38 Atl. ner Dairy Co., 107 Md. 556, 69 Atl.
96, 60 A. S. R. 252; Benton v. Pratt, 405, 16 L.R.A. (N.S.) 746; Cumber2 Wend. (N. Y.) 385, 20 Am. Dec. land Glass Mfg. Co. v. De Witt, 120
623; Ashley v. Dixon, 48 N. Y. 430, 8 Md. 381, 87 Atl. 927, Ann. Cas. 1915A
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and, when a third person, with knowledge of the contract, without
legal excuse therefor, induces a party thereto to breach the same, his
act is said to be malicious.17 Whether a wrongdoer's motive in inter
fering is to benefit himself or to gratify his spite by working mischief
to another is immaterial, malice in the sense of ill will or spite not
being essential.18 The basis of this rule is that such a right can be
lawfully interfered with only by one who is acting in the exercise
of an equal or superior right which comes in conflict with the other.19
17. Good Faith as Affecting Liability.—Even in those jurisdictions
in which it is held that inducing breach of a contract by a third
person, without legal excuse therefor, constitutes malice, so as to
render one liable in tort for the damages,20 it is very generally recog
nized that there are many circumstances where, if one honestly gives
a party to a contract advice which, if followed, will necessarily
cause a breach of contract, or in other ways, in good faith, induces
a breach of a contract to which he is not a party, he does not render
himself liable therefor.1 So if a person enters into a contract to go
702 ; Wheeler-Stenzel Co. v. American
Window Glass Co., 202 Mass. 471, 89
N. E. 28, L.R.A.1915F 1076 and note;
Joyce v. Great Northern R. Co., 100
Minn. 225, 110 N. W. 975, 8 L.R.A.
(N.S.) 756; Brennan v. United Hatters of North America, 73 N. J. L. 729,
65 Atl. 165, 118 A. S. R. 727, 9 Ann
Cas. 698, 9 L.R.A. (N.S.) 254; Schonwald v. Ragains, 32 Okla. 223, 122
Pac. 203, 39 LR.A.(N.S.) 854; Brauch
v. Roth, 10 Out. L. Rep. 284, 4 Ann.
Cas. 1024.
Notes: 21 L.R.A. 235; 27 Eng. RuL
Cas. 123 et seq.
17. McGurk v. Cronenwett, 199
Mass.
(N.S.) 457,
561. 85 N. E. 576, • 19 L.R.A.
Notes: 16 L.R.A. (N.S.) 747; 11
Ann. Cas. 337,' 338.
18. West Virginia Transp. Co. v.
Standard Oil Co., 50 W. Va. 611, 40
LE-p5VLA; S™R. 89?'J^ L-R-A804; South Wales Miners' Federation

the circumstance lhat what the defendant procured was a breach of contract
as the essence of the cause of action.
It is true that the word "maliciously"
was to be found in the declaration the
validity of which was then under consideration; but I do , not think the
learned judges regarded the allegation
as involving the necessity of proving
an evil motive on the part of the defendant, but merely as implying that
the defendant had wilfully and knowingly procured a breach of contract."
Allen v. Flood, [1898] A. C. 1, 67
L. J. Q. B. 119, 17 Eng. Rul. Cas. 284.
19. Berry v. Donovan, 188 Mass.
353,
74 Cas.
N. E.738,
603,5 L.R.A.
108 A.(N.S.)
S. R. 899;
499,
3 Ann.
Haskins v. Royster, 70 N. C. 601, 16
Am. Rep. 780.
Notes: 2 Ann. Cas. 443; 1 British
Rul Cas 19
20. See the preceding paragraph.
j Bowen y HaB fi Q B D 333 50

441 2 Ann. Cas. 436, 1 British RuL g-J^T^t & K t
Notes: 97 A. S. R. 924 et seq.; 2 593, 92 L. T. N. S. 710, 21 Times L.
Ann. Cas. 443.
^eP- 441, 2 Ann. Cas. 436, 1 British
"A study of the case of Lumley v. Rul. Cas. 1.
Gye has satisfied me that in that case
Notes: 16 L.R.A. (N.S.) 749; 2 Ann.
the majority of the court regarded Cas. 443; 1 British Rul. Cas. 20.
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for another on a journey to a remote and unhealthful climate, and
a third person with a bona fide purpose of benefiting the one who is
under contract to go dissuades him from the step, no action will lie.2
But if the advice is not disinterested and the persuasion is used for
the indirect purpose of benefiting the defendant at the expense of the
plaintiff, the intermeddler is liable if his advice is taken and the
contract broken.8 It is doubtful, however, if good faith will of itself
amount to a justification for an interference with contracts generally.
It is probably more strictly exact to say that such justification must
be found in the right the exercise of which caused the interference
of which complaint is made.4
18. What Constitutes Justification.—It has been stated that an
intentional and malicious interference with the contract rights of
another, such as procuring the breach thereof, is an actionable wrong,
unless there is sufficient justification for the interference.5 What
will justify such interference cannot be easily or satisfactorily defined,
and it has accordingly been held that this question must be left to
the determination of the court in each case. In considering the
circumstances surrounding the case regard must be had to the nature
of the contract broken, the position of the parties to it, the grounds
of the breach, the means employed, the relation of the person who
procures the breach to the person who breaks the contract, and the
object in procuring such breach. If an intentional interference
is shown with the contractual rights of other persons there is a legal
presumption of malice on the party inducing the breach of the
contract; but he may rebut the presumption by proof of facts rais
ing a duty on his part to advise a breach of contract, and the person
injured by the breach may neutralize such proof, by showing express
malice on the part of the adviser.6 The nature of the contract is
often determinative. For example, one inducing a woman to break
a contract of marriage with another in order that she may marry
himself cannot be held liable therefor in a tort action.7 So a parent
has a right to advise his child whether he or she shall enter into a
marriage contract, and also to advise the breach of such contract
already entered into, when in the judgment of the parent the mar
riage ought not to take place, and such advice or the result thereof
is not actionable.8 As expressive in broad general outline of just
2. Lumley v. Gye, 2 El. & Bl. 216,
75 E. C. L. 216, 1 Eng. Rul. Cas. 706.
3. Bowen v. Hall, 6 Q. B. D. 333,
50 L. J. Q. B. 305, 1 Eng. Rul. Cas.
717.
.
4. Note: 1 British Rul. Cas. 18 et
seq. See also preceding paragraph.
6. See supra, par. 16.
6. South Wales Miners' Federation

v. Glamorgan Coal Co., [19051 A. C.
239, 74 L. J. K. B. 525, 53 W. R. 593,
92 L. T. N. S. 710, 21 Times L. Rep.
441, 2 Ann. Cas. 436, 1 British Rul.
Cas. 1.
Note: 97 A. S. R, 924.
7. Notes: 28 L.R.A.(N.S.) 616; '11
Ann. Cas. 337.
8. Leonard v. Whetstone. 34 Ind.
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what is necessary for a defendant to show in order to establish a
sufficient justification for interference with another's contractual
right it has been said that no one can legally excuse himself to a
man of whose contract he has procured the breach on the ground
that he acted on a wrong understanding of his own rights, or with
out malice, or bona fide, or in the best interests of himself, or even
that he acted as an altruist, seeking only the good of another and
careless of his own advantage. His justification for such interference
must be an equal or superior right in himself.9
19. Acts Not Constituting Interference.—Maliciously procuring
the breach of an existing contract is ordinarily actionable.10 How
ever, the mere fact that a party acts from a bad motive or maliciously
does not necessarily make him liable. If he has the right to act, his
motive in acting cannot of itself make his act wrongful ; 11 but if
he had no right to procure a breach of contract, and resorts to unlaw
ful means in doing so, he is liable to the injured party. The words
"unlawful means" are used advisedly since a person may be the
means of causing a contract to be broken, and still not be liable. To
illustrate : A may advertise his goods for sale at such a low rate as to
result in a breach of contract by B, who was under contract with C to
buy at a higher price, but that would not make A liable to C." So
notifying a railroad company not to haul any more sand or gravel
from certain premises on the ground that the premises are the prop
erty of the one giving the notice, which causes the company to refuse
to comply with its contract to haul such sand and gravel, will not
render the one giving the notice liable for the damages caused by the
breach of contract.18 Nor, it has been held, is notice by a third person
to a debtor not to pay his creditor, by reason of which the latter is com
pelled to sue to recover the sum due him, sufficient ground to support
an action for damages, even though it was given maliciously.14 A
physician chosen by employees from whose wages sums are deducted to
establish a hospital service to furnish them with medical attendance
cannot maintain an action against their employer for damages for his
refusal to pay the dues to him on the theory that the employer mali
ciously causes the employees to violate their contract with the physiApp. 383, 68 N. E. 197, 107 A. S. R.
252.
Note: 11 L.R.A. 548.
See generally, Parent and Child.
9. Beekman v. Marsters, 195 Mass.
205, 80 N. E. 817, 11 Ann. Cas. 332
and note, 11 L.R.A.(N.S.) 201.
Note: 1 British Rul. Cas. 19.
10. See supra, par. 14.
11. See supra, par. 16; infra, par.
31.

12. Knickerbocker Co. v. Gardiner
Dairy Co., 107 Md. 556, 69 Atl. 405,
16 L.R.A.(N.S.) 746. See also infra,
par. 21.
13. Glencoe Sand, etc., Co. v. Hudson Bros. Commission Co., 138 Mo.
439, 40 S. W. 93, 60 A. S. R. 560, 36
L.R.A. 804.
14. Norcross v. Otis, 152 Pa. St.
481, 25 Atl. 575, 34 A. S. R. 669.
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cian, since the employer is within his rights in reserving to himself the
right to nominate the one to render such service.15 The display of a
card furnished to consumers by a merchant, to be displayed when sup
plies are needed, is not an order, in the absence of any arrangement or
agreement that it shall be such, so as to render another who, on seeing
the card, solicits the trade liable for interfering with his rival's con
tracts.16 A party to a contract, who is injured by reason of the failure
of the other party to comply with its terms cannot recover damages
for the negligent act of a third person, by which the performance
of the contract was rendered impossible.17
20. Competition as Justification.—In some of the cases statements
may be found indicating that an interference by third persons with
contracts of others which results in their breach may be justified on
the ground of business competition, or that the primary purpose was
to benefit the person interfering, and that injury caused thereby was
the result of the exercise by him of an absolute right.18 However,
while it is a general principle that freedom for fair competition is
guaranteed to all, even though this competition results in the ruin of
a competitor's business and the loss of all his property, the right of
competition, which is nothing more than the right to promote one's
own interests, does not, according to the better opinion, justify one in
inducing another to break his contract with a third person.19 In
this respect a distinction is drawn between a plaintiff's right to carry
on business—that is, to make contracts without interference—and
his rights under a contract already made. Though acts of interfer
ence are justified when done for the purpose of furthering the defend
ant's interests as a competitor of the plaintiff,20 yet existing contracts,
which represent the property rights of another, cannot be disturbed
merely in order to promote one's own self interest.1 A fortiori, it
is not lawful, in order to procure the benefit for himself, for one
wrongfully to force a party to an existing contract to break it, and
a threat to do an act which would seriously cripple, if not ruin, such
15. Banks v. Eastern R., etc., Co., 405, 16 L.R.A.(N.S.) 746 and note;
46 Wash. 610, 90 Pac. 1048, 11 L.R.A. Beekman v. Marsters, 195 Mass. 205,
(N.S.) 485.
80 N. E. 817, 11 Ann. Cas. 332 and
16. Dunshee v. Standard Oil Co., note, 11 L.R.A.(N.S.) 201; South
152 la. 618, 132 N. W. 371, 36 L.R.A. Wales Miners' Fed. v. Glamorgan Coal
(N.S.) 263.
Co., [19051 A. C. 239, 74 L. J. K. B.
17. Byrd v. English, 117 Ga. 191, 525, 53 W. R. 593, 92 L. T. N. S. 710,
43 S. E. 419, 64 L.R.A. 94.
21 Times L. Rep. 441, 2 Ann. Cas. 436
18. Swain v. Johnson, 151 N. C. 93, and note, 1 British Rul. Cas. 1; Lark65 S. E. 619, 28 L.R.A.(N.S.) 615 and in v. Long, [1915] A. C. (Eng.) 814,
note; Schonwald v. Ragains, 32 Okla. Ann. Cas. 1915D 509; Brauch v. Roth,
223, 122 Pac. 203, 39 L.R.A. (N.S.) 10 Ont. L. Rep. 284, 4 Ann. Cas. 1024.
854.
20. See infra, par. 33, 34.
Note: L.R.A.1915F 1079.
1. Beekman v. Marsters, 195 Mass.
19. Knickerbocker Ice Co. v. Gardi- 205, 80 N. E. 817, 11 Ann. Cas. 332,
ner Dairy Co., 107 Md. 556, 69 Atl. 11 L.R.A.(N.S.) 201.
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party, unless he does break it, is equivalent to force, as that term
is used in this connection. Accordingly it has been held that a
manufacturer is liable to a consumer for injuries caused by compel
ling a jobber to break his contract to furnish supplies to the consumer
by threatening to withdraw from the jobber the right to handle his
product, on the right to do which his business success depends, for
the purpose of securing to the manufacturer the direct trade of the
consumer.2
21. Making Contract Inconsistent with Prior Contract.—Whether
a contract between two persons precludes another from making an
inconsistent contract with either of such parties without rendering
himself liable to the other for the injury resulting from the neces
sary breach of the existing contract is a question on which the cases
are not in accord. According to some authorities it is not an action
able wrong to make a second contract with a promisor, although
he is known to have had a prior contract on the same subject .with
another, and the result of the second contract is a breach of the
prior one.8 Thus, if a creditor and his debtor agree that the latter
shall pay to the former a sum of money which the debtor had pre
viously promised to pay, when received, to another creditor, it has
been held that the receipt of the money in pursuance of the agree
ment will not make the creditor liable to respond in damages to the
other creditor, even though he knew of the promise which the debtor
had made.4 So where a person had an option to purchase a quan
tity of standing timber, it was ruled that third persons who, with
knowledge of this option, purchased the land on which the timber
stood, including the timber, in the absence of proof of actual malice,
were not liable to the option holder for the loss of the option.5 Simi
larly, on the ground that it was legitimate trade competition, the act
of a third person in inducing an injured person to permit him to
settle his claim against his employer for his injury, in violation of
a contract by such injured person with an attorney, was held not to
be actionable, although such intermeddler acted with knowledge of
the contract.6 On the other hand, some late cases have extended the
doctrine by which a third person is held liable for maliciously pro
curing the breach of a contract to include cases where the breach of
contract was the necessary result of a contract between a third person
and one of the original contracting parties, and such third person
2. Knickerbocker Ice Co. v. Gardi- It should be observed, however, that
ner Dairy Co., 107 Md. 556, 69 Atl. in this case it was pointed out that it
405, 16 L.R.A.(N.S.) 746.
was hard to discover in the record in
3. Note: 28 L.R.A.(N.S.) 616.
evidence that there was any subsisting
4. Benford v. Sanner, 40 Pa. St. 9, contract or option at the time the pur80 Am. Dec. 545.
chase was made.
5. Swain v. Johnson, 151 N. C. 93,
6. Note: L.R.A.1915F 1079.
65 S. E. 619, 28 L.R.A.(N.S.) 615.
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induced the same with knowledge of the original contract, although
his purpose was to promote his own interests, the courts holding it
to be no justification that the second contract was made in competi
tion in trade to secure to the third person an advantage.7 Thus, it
has been held that a person having knowledge of the existence of a
contract of sale between third persons, who intentionally induces and
procures a breach thereof by offering to furnish to the buyer the same
articles at a less price, is liable to the seller in damages for the injury
thereby resulting to him.8 So, where an offer for the sale of real
estate made by mail was accepted in writing within the designated
time, a third person knowing of the offer and the acceptance, who,
before the letter of acceptance reached the vendor, purchased the real
estate of him, thereby rendering it impossible for him to complete
the contract, was held liable to the vendee therein for the loss result
ing to him from its breach.9
22. Necessity for Binding Contract.—A distinction has sometimes
been made between the liability of a person for maliciously procur
ing the breach of a contract, and for maliciously procuring the termi
nation of a contract terminable at the will of the parties or procuring
the breach of a contract that is not legally enforceable, and it has
been held that it does not amount to an actionable wrong to induce
the termination of a contract terminable at will or the breach of
a contract not legally enforceable.10 Thus, it has been held that a
third person is not liable for maliciously inducing another to termi
nate a contract of partnership which is terminable at will.11 Likewise,
the doctrine of liability for maliciously inducing a breach of contract
has been held not applicable to an optional contract for the purchase
of real estate.12 but it is very generally held that one who inten
tionally and without legal justification or excuse procures an employer
to discharge an employee, to the damage of the latter, is liable to
an action for damages at the suit of the discharged employee, although
there is no binding contract of employment.18 It has, moreover,
been held that where the fulfilment of a contract of third persons
with the plaintiff is actually prevented by false and fraudulent repre
sentations of the defendant, an action will lie therefor, even though
the contract was not binding,14 as, for instance, where it is obnoxious
7. Cumberland Glass Mfg. Co. v. De
Witt, 120 Md. 381, 87 AtL 927, Ann.
Cas. 1915A 702; Schonwald v. Ragains, 32 Okla. 223, 122 Pac. 203, 39
LJR.A.(N.S.) 854.
Note: L.R.A.1915P 1078, 1079.
8. Cumberland Glass Mfg. Co. v. De
Witt, 120 Md. 381, 87 Atl. 927, Ann.
Cas. 1915A 702.
9. Note: L.R.A.1915F 1078.
10. McGuire v. Gerstley, 204 U. S.

489, 27 S. Ct. 332, 51 U. S. (L. ed.)
581.
Notes: 16 L.R.A.(N.S.) 747 ; 28
L.R.A.(N.S.) 617; 11 Ann. Cas. 337.
11. McGuire v. Gerstley, 204 U. S.
489, 27 S. Ct. 332, 51 U. S. (L. ed.)
581.
12. Note: 28 L.R.A.(N.S.) 617.
13. See infra, par. 48.
14. Lucke v. Clothing Cutters', etc,
Assembly, 77 Md. 396, 26 AtL 505, 39
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to the statute of frauds.15 Similarly one who makes false statements
to a bonding company which result in its withdrawing from the bond
of a bank cashier is liable for the damages caused thereby.16
23. Proximate Cause.—In actions for wrongfully inducing the
breach of an existing contract the plaintiff must show that the breach
complained of resulted from the defendant's interference.17 When
this is shown, the defendant cannot defeat the action by setting up
the defense that the damages resulting from the breach, being the
result of the free act of the delinquent contracting party, are not the
natural and probable consequences of the interference, but are too
remote.18 However, in jurisdictions where the action for interfer
ence is not maintainable in the case of contracts other than those
involving the relation of master and servant, the rule is that the
direct and proximate cause of damage is the voluntary breach of
contract by the delinquent contracting party.19 Whether the induce
ment of a person to break his contract with another is the proximate
cause of the resulting injury to the latter has been said to be a ques
tion for the jury.20
24. Pleading.—A complaint for damages for maliciously inducing
the breach of a contract need not set out the contract, but it is suffi
cient to state its effect so far as material.1 A prima facie case of
wrongful interference with contract is made out if there are alleged:
(1) intentional and wilful acts; (2) calculated to cause damage to
the plaintiffs in their lawful business; (3) done with the unlawful
purpose of causing damage and loss, without right or justifiable
cause on the part of the defendant (which constitutes malice) ; and
(4) actual damage and loss resulting.2 Where one was engaged to
work for another, and would have been retained in that employment
as long as his work was satisfactory but for the unlawful interference
of a third person by which his discharge was secured, he should, in
A. S. R. 421, 19 L.R.A. 408; Cumberland Glass Mfg. Co. v. De Witt, 120
Md. 381, 87 Atl. 927, Ann. Cas. 1915A
702.
15. Benton v. Pratt, 2 Wend. (N.
T.) 385, 20 Am. Dec. 623; Rice v.
Manley, 66 N. Y. 82, 23 Am. Rep. 30.
Notes: 34 A. S. R. 170; 16 L.R.A.
(N.S.) 751; 2 Ann. Cas. 442.
16. McClure v. McClintock, 150 Ky.
265, 150 S. W. 332, 42 L.R.A.(N.S.)
388 and note.
17. Chipley v. Atkinson, 23 Fla.
206, 1 So. 934, 11 A. S. R. 367.
Note: 2 Ann. Cas. 443.
And see generally, Proximate
Cause.
18. Bowen v. Hall, 6 Q. B. D. 333,

50 L. J. Q. B. 305, 1 Eng. RuL Caa.
717.
Note: 21 L.R.A. 234.
See also supra, par. 13, 14.
19. Chambers v. Baldwin, 91 Ky.
121, 15 S. W. 57, 34 A. S. R. 165, 11
L.R.A. 545; Glencoe Land, etc., Co. v.
Hudson Bros. Commission Co., 138 Mo.
439, 40 S. W. 93, 60 A. S. R. 560, 26
L.R.A. 804. See supra, par. 15.
20. Doremus v. Hennessy, 176 111.
A. S. R. 203, 43 L.R.A. 797.
1. Wheeler-Stenzel Co. v. American
Window Glass Co., 202 Mass. 471, 89
N. E. 28, L.R.A.1915F 1076.
2. Note: 27 Eng. Rul. Cas. 117.
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bringing an action for the resulting damages, allege the true facts
concerning his contract of employment, and cannot recover on an
allegation of a contract for a long or specific time. He may, how
ever, be permitted to amend his declaration in accordance with the
facts, and thereupon to maintain his action.8 In an action for mali
ciously inducing a person to break his contract with the plaintiff,
it is essential both to aver and prove the defendant's knowledge of
the contract in question. Such knowledge is not shown by a mere
allegation that he maliciously prevented its performance.4
25. Damages.—The general rule, however, seems to be that in
order to support an action for maliciously inducing persons to break
their business contracts with the plaintiff proof of specific damage
need not be given, but that it is sufficient if facts are proven from
which it may properly be inferred that some damage must result
to the plaintiff from the defendant's wrongful acts,5 though there are
authorities which take the view that the plaintiff must prove special
damage.6 The amount to be allowed as such general damage must
be limited to what will flow in the ordinary course of things from
the invasion of the plaintiff's right of which he proves the defendant
to have been guilty,7 but nominal damages at the least may be recov
ered.8 Where the circumstances are of an aggravating character
exemplary damages may be awarded. The act of a person in causing
the breach of another's contract to furnish supplies merely to secure
the opportunity to furnish them himself has, however, been said not
to be such malice as will sustain an award of exemplary damages in
favor of the consumer.9
26. Right to Injunctive Relief.—The rule is well settled that
equity will take jurisdiction, and, by means of its injunction, pro
tect contracts between individuals. And, in affording such protec
tion, if necessary, action and conduct by strangers to such a contract
to induce a breach thereof, or to assist in continuing a breach thereof,
will be enjoined, provided, of course, such contract is not in viola
tion of either law or public policy as to creating a monopoly, or
restricting a trade, and is not otherwise violative of public policy;
and provided, too, that the public interest does not intervene.10
3. Lucke v. Clothing Cutters', etc.,
Note: 2 Ann. Cas. 443.
Assembly, 77 Md. 396, 26 Atl. 505, 39
7. Note: Ann. Cas. 1912B 1163.
A. S. R. 421, 19 L.R.A. 408.
8. Chipley v. Atkinson, 23 Fla. 206,
4. McGurk v. Cronenwett, 199 Mass. 1 So. 934, 11 A. S. R. 367.
457, 85 N. E. 576, 19 L.R.A.(N.S.)
Note: 2 Ann. Cas. 443.
561.
9. Knickerbocker Ice Co. v. Gardi5. Note: 97 A. S. R. 926, 927.
ner Dairy Co., 107 Md. 556, 69 Atl.
6. Bowen v. Hall, 6 Q. B. D. 333, 405, 16 L.R.A.(N.S.) 746.
50 L. J. Q. B. 305, 1 Eng. Rul. Cas.
10. Beekman v. Marstors, 195 Mass.
717.
•
205, 80 N. E. 817, 11 Ann. Cas. 332
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IV. Interference with Trade or Calling
General Extent and Qualifications of Doctrine

27. Interference with Trade or Calling as Tortious per Se.—There
are certain relations affecting a man's trade, occupation, profession
or means of gaining a livelihood, interference with which by a
stranger may under certain circumstances or conditions result in
liability wholly apart from any question of status or contract. This
has of late years suggested to judges and law writers the possibility
of discovering some broad generalization so framed as to define the
limits of a new and independent wrong. To this new tort the title
"interference with trade or calling" or some similar expression has
been applied. One of the oldest cases on this subject and one which
is frequently cited as authority for the proposition that a right of
action existed at common law on account of injury to a man in
his trade or calling 11 was an action for interfering with a certain
right of hunting by the plaintiff, who owned a pond fitted up with
decoy ducks, nets, etc., for taking fowl. In that case the defend
ant, with design to injure the plaintiff, stood near by on his own land
and there discharged a gun several times, whereby the wild fowl were
frightened away. In conceding that the plaintiff had a right of
action, Holt, C. J., made the broad statement that "where a violent
or malicious act is done to a man's occupation, profession, or way
of getting a livelihood, there an action lies in all cases." 12 Since, how
ever, the case is otherwise sustainable on the theory that the defend
ant was guilty of a wilful disturbance of the plaintiff in the enjoy
ment of his own land and so liable on the ground of nuisance,18
it cannot be said that it has gained recognition as establishing any
general doctrine of law.14 In a recent leading case, moreover, much
doubt appears to have been cast on the possibility of the existence
and note, U L.R.A.(N.S.) 201 and
13. Allen v. Flood, [1898] A. C. 1,
note.
»
67 L. J. Q. B. 119, 17 Eng. Rul. Cas.
Note: 2 Ann. Cas. 443.
285.
See also Injunctions, vol. 14, p.
14. Keeble v. Hickeringill, 11 East
390.
574, was somewhat blindly followed in
11. Schonwald v. Ragains, 32 Okla. Carrington v. Taylor, 11 East 571,
223, 122 Pac. 203, 39 L.R.A.(N.S-) which everybody agrees was, so far as
854.
appears from the report, wrongly de12. For a discussion of this case see cided; though it may be of value as
Sparks v. McCreary, 156 Ala. 382, 47 showing that the judges of the King's
So. 332, 22 L.R.A.(N.S.) 1224; Jones Bench in 1809 did not regard the judgv. Leslie, 61 Wash. 107, 112 Pac. 81, ment in Keeble v. Hickeringill as being
Ann. Cas. 1912B 1158, 48 L.R.A. founded on interference with trade or
(N.S.) 893; Allen v. Flood, [18981 A. dependent on the presence of malice.
C. 1, 67 L. J. Q. B. 119, 17 Eng. Rul. See Allen v. Flood, [1898] A. C. 1,
Cas. 285.
67 L. J. Q. B. 119, 17 Eng. Rul. Cas.
Note: 62 L.R.A. 693.
285.
R. C. L. Vol. XV.—5.
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of a general action for interference with a trade or calling.15 In that
case certain shipwrights employed for the job but liable to be dis
charged at any time were discharged by their employer owing to
the threats or intimations of the defendant that unless such action
was taken all the ironworkers on a certain ship would quit work.
In an action by the shipwrights for maliciously causing their dis
charge it was held by the court—four of the nine law lords dissenting—that since the employer had a right to discharge the plaintiffs
the defendant had violated no legal right, done no unlawful act,
and used no unlawful means in procuring their dismissal and that
his conduct was therefore not actionable, however malicious or bad
his motive might be. In reaching this conclusion a number of the
prevailing judges appear to have concurred in denying the propo
sition that interference with the calling or livelihood is tortious per
se and actionable where damage results from the interference. It
cannot, however, be said that such point was conclusively adjudicated
since the line of reasoning adopted by the others of the majority
judges in Allen v. Flood was that the action must fail because the
defendant's conduct was privileged in law, he only exercising the
right of himself and his fellow workmen as competitors in the labor
market. This view of the import of Allen v. Flood seems to have
been taken in a later case in the House of Lords, holding unanimously
that an action for damages could be maintained by a butcher against
the members of a labor union who confederated together to break up
his business because he insisted on employing nonunion labor, and
to this end refused to allow union workmen to remain in his employ
ment or in the employment of others who dealt with him, published
his name in a blacklist, and induced persons not members of their
union to quit his employment. It was found that the defendants
were actuated by malice towards the plaintiff in the sense of spite
and ill will, or that their purpose was to injure the plaintiff in his
trade as distinguished from the purpose of legitimately advancing
their own interests. In this connection some of the lords used lan
guage supporting the theory that interference with one's trade or
calling by coercion of his customers, employees, or employer is prima
facie a legal wrong, even though no means which is in itself unlaw
ful be used, and that in such a case it is incumbent on the defendant
to show a legal justification, as by bringing himself within the privi
lege which shields a competitor in trade and labor.16 Tins inter
pretation is borne out by the court of appeal in a still later case 17
15. Allen v. Flood, [18981 A. C. 1, 50 W. R. 139, 85 L. T. N. S. 289, 17
67 L. J. Q. B. 119, 17 Eng. Rul. Cas. Times L. Rep. 749, 27 Eng. Rul. Cas.
285.
66, 1 British Rul. Cas. 197.
16. Quinn v. Leathern, [1901] A. C.
17. Giblan v. National Amalgamat495, 70 L. J. P. C. 76, 65 J. P. 708, ed Laborers' Union. [1903] 2 K. B.
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and the American decisions seem to corroborate it.18 Many of the
situations in which liability for interference exists are of course refer
able to heads of tort already familiar, but some are not so referable,
and such situations prove that a new category of legal wrong ought
to be recognized.
28. General Principles Deducible from American Authorities.—
There is in the various jurisdictions of the United States ample
authority in support of the broad dictum laid down by Holt, C. J.,
so many years ago 19 that for every injury suffered by reason of a
violent or malicious act done to a man's occupation, profession or
way of getting a livelihood an action lies.20 Thus, it is said, that
every person sui juris is entitled to pursue any lawful trade, occupa
tion, or calling as a part of his civil rights and is as much entitled
to be protected therein as is the citizen in his life, liberty, and prop
erty.1 In fact it has been held that every man's trade or profession
is his property, since it is his means of livelihood and since through
its agency he maintains himself and family, and is enabled to add
his share towards the expenses of maintaining the government.2
Moreover, one who has followed a certain trade or calling for years
may be almost if not quite unfitted for any other business. Such an
invasion of his legal rights is therefore not only an injury to him
individually but is also an injury to the public on account of its
tendency to produce pauperism and crime.8 Possibly the broadest
statement of the doctrine as it has been applied in America is to be
found in the following language, which has been widely quoted:
"The common law seeks to protect every person against the wrongful
acts of others, whether committed alone or by combination, and an
action may be had for injuries done which cause another loss in the
enjoyment of any right or privilege or property. No persons, indi
vidually or by combination, have the right, directly or indirectly, to
600, 72 L. J. K. B. 907, 89 L. T. N. 52 So. 454, 29 L.R.A.(N.S.) 869;
S. 380, 19 Times L. Rep. 708, 1 Brit- Macaulev v. Tiernev. 19 R. I. 255, 33
ish Rul. Cas. 528.
All. 1, 61 A. S. R. 770. 37 L.R.A. 455;
18. See the next following para- Jones v. Leslie, 61 Wash. 107, 112
graph.
Pac. 81, Ann. Cas. 1912B 1158, 48,
19. See the next preceding para- L.R.A. (N.S.) 893.
graph.
Note: 22 L.R.A.(N.S.) 1224.
20. Sparks v. MeCreary, 156 Ala.
1. Hundley v. Louisville, etc., R. Co.,
382, 47 So. 332, 22 L.R.A. (N.S.) 1224; 105 Ky. 162, 48 S. W. 429, 88 A. S.
Doremus v. Hennessy, 176 111. 608, 52 R. 298, 63 L.R.A. 289.
N. E. 924, 54 N. E. 524, 68 A. S. R.
2. Jones v. Leslie, 61 Wash. 107, 112
203, 43 L.R.A. 797; Hundley v. Louis- Pac. 81, Ann. Cas. 1912B 1158, 48
ville, etc., R. Co., 105 Ky. 162, 48 S. L.R.A.(N.S.) 893.
W. 429, 88 A. S. R. 298, 63 L.R.A.
3. Hundley v. Louisville, etc., R. Co.,
289; Graham v. St. Charles St. R. Co., 105 Ky. 162, 48 S. W. 429, 88 A. S.
47 La. Ann. 1656, 18 So. 707, 49 A. S. R. 298, 63 L.R.A. 289; Jones v. Leslie,
R. 436; Globe, etc., Fire Ins. Co. v. 61 Wash. 107, 112 Pac. 81, Ann. Cas.
Firemen's Fund Ins. Co., 97 Miss. 148, 1912B 1158, 48 L.R.A. (N.S.) 893.
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interfere with or disturb another in his lawful business or occupation,
or to threaten to do so, for the sake of compelling him to do some act
which, in his judgment, his own interest does not require. Losses
wilfully caused by another, from motives of malice to one who seeks
to exercise and enjoy the fruite and advantages of his own enter
prise, industry, skill, and credit will sustain an action." 4 As a study
of the cases soon demonstrates, however, it is very easy for the courts,
while in perfect agreement as respects recognition of the principles
involved, to differ in their practical application. The necessary
employment in statements of the rule of words of such general import
as "wrongful acts" "without lawful cause or justification," etc., affords
many opportunities for a difference of opinion as to just what acts
are meant thereby.
29. Unlawful Means of Interference in General.—In a leading
English case it seems to have been taken for granted by all tne
judges, affirmative and dissentient, that if the defendant had used
a means that could be denominated unlawful in order to bring about
an employee's discharge he would be liable.5 As this represents the
general doctrine it becomes necessary to consider what specific means
or modes of interference with a man in his trade or calling can be
said to be unlawful. The most obviously unlawful of all means is
of course violence.6 As a general proposition any interference with
the free exercise of another's trade or occupation or means of liveli
hood by preventing people, by force, threats or intimidation, from
trading with, working for, or continuing him in their employment,
is an actionable wrong.7 Thus, at an early day it was held that
an action would lie where menaces and threats to do bodily harm
were employed to deter workmen from entering the employment of
a mine owner, and to deter purchasers from buying his output,
4. Doremus v. Hennessy, 176 111.
7. Arthur v. Oakes, 63 Fed. 310, 24
608, 52 N. E. 924, 54 N. E. 524, 68 U. S. App. 239, 11 C. C. A. 209, 25
A. S. R. 203, 43 L.R.A. 797, wherein L.R.A. 414; Jones v. Van Winkle Gin,
the court also said that "every man etc., Works, 131 Ga. 336, 62 S. E. 236,
has a right, under the law, as between 127 A. S. R. 235, 17 L.R.A. (N.S.) 848;
himself and others, to full freedom in Lucke v. Clothing Cutters', etc., Asdisposing of his own labor or capital sembly, 77 Md. 396, 26 Atl. 505, 39 A.
according to his own will, and anyone S. R. 421, 19 L.R.A. 408; Vegelahn v.
who invades that right without lawful Guntner, 167 Mass. 92, 44 N. E. 1077,
cause or justification commits a legal 57 A. S. R. 443, 35 L.R.A. 722; Beck
wrong, and, if followed by an injury v. Railway Teamsters Protective
caused in consequence thereof, the one Union, 118 Mich. 497, 77 N. W. 13, 74
whose right is thus invaded has a legal A. S. R. 421, 42 L.R.A. 407; Van Horn
ground of action for such wrong."
v. Van Horn, 52 N. J. L. 284, 20 Atl.
5. Allen v. Flood, [1898l A. C. 1, 485, 10 L.R.A. 184; Boutwell v. Marr,
67 L. J. Q. B. 119, 17 Eng. Rul. Cas. 71 Vt. 1, 42 Atl. 607, 76 A. S. R. 746,
285. And see supra, par. 27.
43 L.R.A. 803.
6. Notes: 62 L.R.A. 704, 705; 64
Notes: Ann. Cas. 1912B 1164, 1165;
L.R.A. 96.
1 British Rul. Cas. 273.
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although there was no actual display of violence.8 So an action
lies against one who wrongfully enters another's place of business,
and forbids the sale of the goods there exposed, threatening pur
chasers with prosecution, the result of which is to drive away the
customers and stop the business.9 Again it has been held that an
actor who is interfered with in the performance of his part by the
riotous conduct of a number of spectators who had conspired to hiss
him down can maintain an action for the disturbance.10
30. Fraud, Defamation, Nuisance, etc.—Fraud, defamation, false
representations and nuisance are everywhere recognized as unlawful
means of interference or disturbance with a man's trade, calling,
business, or means of gaining a livelihood.11 Thus, it has been held
that carriage proprietors authorized to use a hotel name as a badge
on their carriages and the caps of their drivers, under an agreement
with the hotel owner, whereby they have the privilege of carrying
passengers to and from the house, have the exclusive right to the
use of such name to indicate that they have the patronage of the
house in transporting passengers, and may, without proof of special
damage, maintain an action against one who uses the same badge, for
the purpose of falsely holding himself out as having such patronage,
in order to divert custom from the plaintiffs. In all such cases while
others have a perfect right to carry on as active and energetic a com
petition as they please,12 they must not dress themselves in colors,
and adopt and wear symbols, which belong to others.18 False state
ments to the effect that rivals are inattentive and neglectful, and
have been guilty of fraudulent conduct, for which their principal
has taken the business from them, and that they are insolvent, made
for the purpose of breaking them up in business and securing their
custom, give them a right of action for the injuries thereby inflicted
on them.14 So "it is actionable for a manufacturer to send notices
to the customers of a rival manufacturer, falsely stating that certain
goods manufactured by the rival are an infringement on a patent held
by him, then in existence, and that, if they continue to handle such
8. Notes: 62 L.R.A. 694; 22 L.R.A. Clothing Cutters', etc., Assembly, 77
(N.S.) 1224 et seq.
Md. 396, 26 At1. 505, 39 A. S. R. 421,
9. Sparks v. McCreary, 156 Ala. 19 L.R.A. 408; Vegelahn v. Guntner,
382, 47 So. 332, 22 L.R.A. (N.S.) 1224. 167 Mass. 92, 44 N. E. 1077, 57 A. S.
10. Giblan v. National Amalgamated R. 443, 35 L.R.A. 722; Hughes v. McLaborers' Union, [1903l 2 K. B. 600, Donough, 43 N. J. L. 459, 39 Am. Rep.
72 L. J. K. B. 907, 89 L. T. N. S. 386, 603.
19 Times L. Rep. 708, 1 British Rul.
12. See infra, par. 33.
Cas. 528.
13. Marsh v. Billings, 7 Cush.
11. Kirby v. Union Pac. Ry. Co., 51 (Mass.) 322, 54 Am. Dec. 723.
Colo. 509, 119 Pac. 1042, Ann. Cas.
14. Brown v. American Freehold
1913B 461; Doremus v. Hennessy, 176 Land Mortg. Co., 97 Tex. 599, 80 S.
111. 608, 52 N. E. 924, 54 N. E. 524, 68 W. 985, 67 L.R.A. 195.
A. S. R. 203, 43 L.R.A. 797; Lucke v.
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goods, it will be necessary to sue them for an injunction and for
damages, thereby causing them to cease buying or selling such goods.15
The liability for driving away another's customers by means of
false and fraudulent statements has also been enforced in an action of
libel and slander.16 A mskn who hires lodging rooms in a dwelling
house is liable to the owner for injuries to the good name of the house
and the damage to the owner's custom and business, if he brings
dissolute and immoral persons to such rooms and applies the rooms
to the purposes of assignation or to create a nuisance therein.17 "Pick
eting," which consists of the detailing of men by a labor union to
watch a place of business and to speak to the workmen as they come
and go, in order to induce them to quit work, is unlawful, if it
becomes so annoying as to amount to a nuisance.18
31. Malice as Test of Liability.—Many of the cases in which a
recovery has been sought for a wrongful interference with one's trade
or calling have been dismissed by a reference to the general prin
ciple that "an act lawful in itself is not converted by a malicious or
bad motive into an unlawful act so as to make the doer of the act
liable to a civil action." 19 It is unquestionably a general rule in
the law of torts applicable in many cases involving interference with a
trade or calling that, while malicious motives may make a bad case
worse, the bad motive which inspires an act will not change its com
plexion, and render it unlawful, if otherwise the act was done in
the exercise of an undoubted right.20 There is, however, abundant
authority for saying that this is by no means the universal rule, at
least as respects interference with a trade or calling, and that an act
which is legally right when done without malice may become legally
wrong when done maliciously, wantonly or without reasonable cause.1
15. Virtue v. Creamery Package A. 426, 62 L.R.A. 673 and note; Union
Mfg. Co., 123 Minn. 17, 142 N. W. Labor Hospital Ass'n v. Vance Red930, 1136, L.R.A.1915B 1179 and note, wood Lumber Co., 158 Cal. 551, 112
Notes: 22 L.R.A.(N.S.) 1225; L.R.A. Pac. 886, 33 L.R.A.(N.S.) 1034; Gue1915B 1180 et seq.
thler v. Altman, 26 Ind. App. 587, 60
16. Note: 22 L.R.A. (N.S.) 1225. N. E. 355, 84 A. S. R. 313; Heywood
For cases covering actions for libel v. Tillson, 75 Me. 225, 46 Am. Rep.
or slander against one's business, see 373 ; Bohn Mfg. Co. v. Hollis, 54 Minn,
generally, Libel and Slander.
223, 55 N. W. 1119, 40 A. S. R. 319,
17. Sullivan v. Waterman,' 20 R. I. 21 L.R.A. 337 ; State v. Van Pelt, 136
372, 39 Atl. 243, 39 L.R.A. 773. See N. C. 633, 49 S. E. 177, 1 Ann. Cas.
also generally, Nuisance.
495, 68 L.R.A. 760 (action for crim18. Vegelahn v. Guntner, 167 Mass. inal conspiracy) ; Payne v. 'Western,
92, 44 N. E. 1077, 57 A. S. R. 443, 35 etc., R. Co., 13 Lea (Tenn.) 507, 49
L.R.A. 722. As to the legalizing of Am. Rep. 666.
picketing generally, see Labor.
Notes: 103 A. S. R. 499; 33 L.R.A.
19. Allen v. Flood, [1898] A. C. 1, (N.S.) 1038; 16 Ann. Cas. 810; Ann.
67 L. J. Q. B. 119, 17 Eng. Rul. Cas. Cas. 1912D 798.
285.
See also Actions, vol. 1, pp. 31920. Passaic Print Works v. Ely, etc., 321. And see generally, Torts.
Dry-Goods Co., 105 Fed. 163, 44 C. C.
1. Doremus v. Hennessv, 176 111.
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Malice, as here used, means not merely an intent to harm, hut an
intent to do a wrongful harm and injury. An intent to do a wrong
ful harm and injury is unlawful, and if a wrongful act is done to
the detriment of the right of another it is malicious. Anyone who
invades a right of another without lawful cause or justification com
mits a legal wrong.2 If the distinction between the exercise by an
individual of his absolute rights, and the exercise by him of his
qualified or common rights, is kept in mind, much of the seeming
conflict apparently to be found in the cases considering the general
question as to the effect of malice will be obviated. Absolute rights
are rights incident to the ownership of property, rights growing out
of contractual relations, or the right to enter or refuse to enter into
contractual relations. These rights the individual may exe^ise with
out reference to his motive as to any injury directly resulting there
from, since the courts apparently on the ground of expediency have
consistently held that such injury is not a legal injury in the sense
that it is actionable.8 On the other hand, under the guise of exercis
ing an absolute right, it is not lawful according to some authorities
indirectly to interfere with the business, employment, or occupation
of a third person, where the exercise of the right is maliciously to
injure the latter rather than primarily to benefit the person exercis
ing the same.4 The motive of a person in the exercise of common
or qualified rights, that is, the right to engage in a business, occu
pation, profession, or employment in competition with others, is a
proper subject of inquiry by the courts, and if exercised for the pri
mary purpose of injuring another in his common or qualified rights, .
rather than to benefit himself, the injury is actionable.5 Although
608, 52 N. E. 924, 54 N. E. 524, 68 A.
S. R. 203, 43 L.R.A. 797; Dunshee v.
Standard Oil Co., 152 1a. 618, 132 N.
W. 317, 36 L.R.A.(N.S.) 263; Graham
v. St. Charles St. R. Co., 47 La. Ann.
214, 16 So. 806, 49 A. S. R. 366, 27
L.R.A. 416 and note; Klingel's Pharmacy v. Sharp, 104 Md. 218, 64 Atl.
1029, 118 A. S. R. 399, 9 Ann. Cas.
1184, 7 L.R.A.(N.S.) 976; Plant v.
Woods, 176 Mass. 492, 57 N. E. 1011,
79 A. S. R. 330, 51 L.R.A. 339; Martell v. White, 185 Mass. 255, 69 N. E.
1085, 102 A. S. R. 341, 64 L.R.A. 260;
Tuttle v. Buck, 107 Minn. 145, 119 N.
W. 946, 131 A. S. R. 446, 16 Ann.
Cas. 807, 22 L.R.A.(N.S-) 599; Globe,
etc., Fire Ins. Co. v. Firemen's Fund
Ins. Co., 97 Miss. 148, 52 So. 454, 29
LR A. (N.S.) 860; Quinn v. Leathern,
(1901] A. C. 495, 70 L. J. P. C. 76,

65 J. P. 708, 50 W. R. 139, 85 L. T.
N. S. 289, 17 Times L. Rep. 749, 27
Eng. Rul. Cas. 66, 1 British Rul. Cas.
197.
Notes: 103 A. S. R. 499 et seq.; 62
L.R.A. 727; 16 Arm. Cas. 810; Ann.
Cas. 1912D 798.
2. Doremus v. Hennessy, 176 111.
608, 52 N. E. 924, 54 N. E. 524, 68
A. S. R. 203, 43 L.R.A. 797.
3. Hundley v. Louisville, etc., R. Co.,
105 Ky. 162, 48 S. W. 429, 88 A. S. R.
298, 63 L.R.A. 289; Brown v. Araerican Freehold Land Mortg. Co., 97
Tex. 599, 80 S. W. 985, 67 L.R.A. 195;
People's Land Co. v. Beyer, 161 Wis.
349, 154 N. W. 382, L.R.A.1916B 813
and note.
Note: 29 L.R.A. (N.S.) 869 et seq.
4. See infra, par. 37.
5. See infra, par. 39.
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the distinction between the exercise of absolute rights and common
or qualified rights has been but infrequently considered by the courts,
yet the great majority of the decisions may be reconciled if that dis
tinction is kept in mind.6 It may be observed, however, that the
conflict on this point indicates the propriety and desirability of con
sidering malicious interferences with trade or calling as tortious
per se, since it negatives the possibility of treating malice as an inde
pendent ground of action.
32. Conspiracy as Basis of Action.—The element of combination
or conspiracy is prominent in many of the decisions on the subject
of interference with trade and calling. This factor, however, cannot
be said to constitute the basis of the action, owing to the general
recognition of the doctrine that an act which is lawful in itself can
not be declared unlawful because it is done by more than one.7 Thus,
it has been said, the gist of a private action for the wrongful act
of many is not the combination or conspiracy, but the damage done
or threatened to the plaintiff by the acts of the defendants. If the
act be unlawful, the combination of many to commit it may aggra
vate the injury but it cannot change the character of the act.8 Inas
much as the combination of many persons makes possible a much
greater degree of harm than could be accomplished by one person
acting alone, such factor, when present, is usually decisive. In fact
the doctrine that what one person may do without rendering himself
liable to an action many persons may enter into a combination to do
has been seriously questioned, it having been held in several well
considered cases that the law will sometimes talft cognizance of acta
done by a combination which would not give rise to a cause of action
if committed by a single individual, since there is a power, in num
bers, when acting in concert, to inflict injury which does not reside
in persons acting separately.9 At any rate in the United States as
in England interferences brought about by conspiracy and character
ized by actual coercion and intimidation are actionable; 10 and moral
6. Note: 29 L.R.A. (N.S.) 869, 870,
Note: 103 A. S. R. 490.
871.
9. Jackson v. Stanfield, 137 Ind.
7. Globe, etc., Ins. Co. v. Firemen's 592, 36 N. E. 345, 37 N. E. 14, 23
Fund Ins. Co., 97 Miss. 148, 52 So. L.R.A. 588 ; Standard Oil Co. v. Doyle,
454, 29 L.RA.(N.S.) 869; Jones v. 118 Ky. 662, 82 S. W. 271, 111 A. S.
Leslie, 61 Wash. 107, 112 Pac. 81, Ann. R. 331.
Cas. 1912B 1158, 48 L.R.A. (N.S.)
Notes: 103 A. S. R. 491; 62 L.R.A.
893.
728; 9 L.R.A. (N.S.) 905; 27 Eng.
Note: 27 Eng. Rul. Cas. 119 et seq. Rul. Cas. 122; 1 British Rul. Cas. 246
See Conspiracy, vol. 5, p. 1092.
et seq.
8. Bohn Mfg. Co. v. Hollis, 54
See also Conspiracy, vol. 5, p.
Minn. 223, 55 N. W. 1119, 40 A. S. R. 1092.
319, 21 L.R.A. 337; Van Horn v. Van
10. Vegelahn v. Guntner, 167 Mass.
Horn, 52 N. J. L. 284, 20 Atl. 485, 92, 44 N. E. 1077, 57 A. S. R. 443, 35
10 L.R.A. 184.
L.R.A. 722.
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coercion brought about by combination is enough, though uncon
nected with violence or threat of violence or with any other means
generally recognized as unlawful per se.11 This is well shown in the
boycott cases.12 A resort to the element of conspiracy to furnish a
basis for actions of this kind, however, is wholly unnecessary under
the theory that a malicious interference with a trade or calling is
tortious per se.18
33. Competition as Justification for Interference.—Generally speak
ing, no one has a right intentionally to do an act with the intent
to injure another in his business ; but injury, in its legal sense, ordi
narily means damage resulting from a violation of a legal right.
It is this violation of a legal right which renders the act wrongful
in the eye of the law and makes it actionable. If, therefore, there
is a legal excuse for the act it is not wrongful, even though damage
may result from its performance.14 So competition in business,
though carried to the extent of ruining a rival, is not ordinarily action
able,15 but every trader is left to conduct his business in his own way,
so long as the methods he employs do not involve wrongful conduct
such as fraud, misrepresentation, intimidation, coercion, obstruction,
or molestation of the rival or his servants or workmen, or the procure
ment of the violation of contractual relations.16 If disturbance or
loss comes as the result of competition, or the exercise of like rights
by others, as where a merchant undersells or oversells his neighbor,
it is damnum absque injuria.17 But while legitimate competition,
by fair means, is always lawful, and no cause of action accrues to
one who is unable to compete with his stronger competitor, notwith
standing his business be injured by the competitive strife, unfair
competition is and always has been frowned on by the law.'18
34. Fair and Unfair Competition.—It is impossible to formulate
any general rule or definition whereby one may determine with accu11. Perkins v. Pendleton, 90 Me. 1085, 102 A. S. R. 341, 64 L.R.A. 260 ;
166, 38 Atl. 96, 60 A. S. R. 252.
12. Purington v. Hinchliff, 219 111. 38 ft. E. 292, 25 KR.'A. 674.
159, 76 N. E. 47, 109 A. S. R. 322, 2
Notes: 103 A. S. R. 494; 62 L.R.A.
L.R.A.(N.S.) 824. See infra, par. 35, 705; 22 L.R.A.(N.S.) 1226.
36.
16. Macauley v. Tierney, 19 R. I.
13. See supra, par. 27. See 1 255, 33 Atl. 1, 61 A. S. R. 770, 37
British Rul. Cas. 274 note, where the L.R.A. 455.
same conclusion is reached under the
17. GHly v. Hirsh, 122 La. 966, 48
caption of the right to a free market. So. 422, 20 L.R.A. (N.S.) 972.
14. Sparks v. McCreary, 156 Ala.
Note: 11 L.R.A. 548.
382, 47 So. 332, 22 L.R.A. (N.S.) 1224;
18. Schonwald v. Ragains, 32 Okla.
Macauley v. Tierney, 19 R. L 255, 33 223, 122 Pac. 203, 39 L.R.A. (N.S.)
Atl. 1, 61 A. S. R. 770.
854.
15. Doremus v. Hennessv, 176 111.
Note: 27 Eng. Rul. Cas. I11 et seq.
608, 52 N. E. 924, 54 N. E. 524, 68
See also generally, Trademarks,
A. S. R. 203, 43 L.R.A. 797; Martell Trade Names, and Unfair Competiv. White, 185 Mass. 255, 69 N. E. tion.
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racy what is fair competition, and what is not. Each case must
depend, for its correct solution, on its own peculiar facts and circum
stances.19 The presence of any element of fraud, intimidation or
coercion, however, is practically always conclusive as to the illegality
of an/'ae*.8* Thus, a combination of men engaged in various lines
of business will be enjoined from attempting to break up the business
of one selling goods through peddlers within the state, by following
the peddlers, intimidating them, and interfering with negotiations
with prospective customers, even though the acts are generally done
on the highways. And it seems that a mere interference in conversa
tions with prospective customers may be tantamount to preventing
one's agents from conducting their business and so constitute an
unwarranted interference.1 So where an auctioneer, engaged in sell
ing goods similar to those dealt in by a merchant next door, keeps
a number of employees standing about, who molest and interfere with
customers, whether actual or prospective, who are looking into his
neighbor's show window, and otherwise interfere with his neighbor's
business, an injunction will issue to restrain him.2 And one mer
chant cannot legally remove or interfere with cards furnished by his
rival to consumers, and displayed by them on their premises as invita
tions or notices to their owner to call to furnish needed supplies.8
If, however, one merely undersells or oversells another or sells inferior
goods, it is damnum absque injuria.4 It has accordingly been held
that a merchant does not subject himself to liability to an action
for damages in favor of a manufacturer by sending circulars to the
retail trade offering a small quantity of such manufacturer's product,
which he owns, at a cut price for the purpose of injuring and destroy
ing such manufacturer's trade and depressing the price of his goods
on the market.5 Where complaint is made that one deals unfairly
with his own customers, it is a matter solely between him and them,
or between him and the state, and a competitor has no right to
intervene.6
35. "Boycotting" in General.—Any man, unless under contract
obligation, or unless his employment charges him with some public
duty, has a right to refuse to work for or deal with any man or class
of men, as he sees fit; and, it has been said, this right, which one
19. Schonwald v. Ragains, 32 Okla. Ia. 618, 132 N. W. 371, 36 L.R.A.
223, 122 Pac. 203, 39 L.R.A.(N.S.) (N.S.) 263.
854.
4. See the next preceding paragraph.
20. See supra, par. 29, 30.
5. Passaic Print Works v. Ely, etc.,
1. Evenson v. Spaulding, 150 Fed. Co., 105 Fed. 163, 44 C. C. A. 426, 62
517, 82 C. C. A. 263, 9 L.R.A. (N.S.) L.R.A. 673 and note.
904 and note.
Note: 22 L.R.A.(N.S.) 1226.
2. Gilly v. Hirsh, 122 La. 966, 48
6. Gilly v. Hirsh, 122 La. 966, 48
So. 422, 20 L.R.A. (N.S.) 972.
So. 422, 20 L.R.A. (N.S.) 972.
3. Dunshee v. Standard Oil Co., 152
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man may exercise singly, any number may agree to exercise jointly.7
This has been repeatedly held as to associations or unions of work-.
men,8 although decisions as to the lawfulness of a boycott by a labor
union cannot always be regarded as entitled to weight as authority
on the question of the lawfulness of a boycott by business competitors,
since, in many of the cases at least, the facts involved in the two
classes of cases require the , application of different principles of law.
In many, if not most, instances of boycotts by labor organizations,
the purpose sought is to bring to a successful termination an indus
trial struggle originally instituted for the betterment of the condition
of laborers involved therein. On the other hand, the purpose or object
sought by business boycotts is frequently if not generally to destroy
the business of a competitor for the purpose of establishing a monop
oly, stifling competition, etc.,9 which is violative of public policy,
and is generally held to constitute an unlawful conspiracy, rendering
the members thereof liable to anyone injured thereby.10 A boycott
in so far as it consists merely of a voluntary agreement to refrain
from dealing with certain persons seems, however, to have been held
valid where there was no fraud, violence, or intimidation, especially
where the motive was the conservation of similar interests.11 So it
has been held that if the members of an association of master plumbers
wish to free themselves from the competition of those who are not
members, they may lawfully accomplish that object by an agreement
among themselves not to deal with wholesalers who sell plumbers'
supplies to those not members of the association, since a threat to
withdraw patronage from dealers, unless they comply with a cer
tain condition as to patronage, does not amount to coercion, where
they are free to comply with the condition, or not, as they see fit.12
There are, however, many cases which seem to consider all such
agreements as unlawful, especially if the means used to effectuate the
boycott are at least morally intimidating or coercive.18 So an agree7. Brewster v. Miller, 101 Ky. 368, 578, 62 L.R.A. 632; Maeauley v. Tier41 S. W. 301, 38 L.R.A. 505; Bohn ney, 19 R. I. 255, 33 Atl. 1, 61 A. S.
Mfg. Co. v. Hollis, 54 Minn. 223, 55 R. 770, 37 L.R.A. 455.
N. W. 1119, 21 L.R.A. 337.
Note: 33 L.R.A. (N.S.) 1037.
Note : 103 A. S. R. 489.
12. Maeauley v. Tierney, 19 R. I.
8. See generally, Labor.
255, 33 Atl. 1, 61 A. S. R. 770, 37
9. Note: 33 L.R.A.(N.S.) 1034 et L.R.A. 455.
seq.
13. Martell v. White, 185 Mass. 255,
10. Notes: 2 L.R.A. 33; 6 L.R.A. 69 N. E. 1085, 102 A. S. R. 341, 64
457. See Conspiracy, vol. 5, p. 1095; L.R.A. 260; Boutwell v. Marr, 71 Vt.
see also generally; Monopolies and 1, 42 Atl. 607, 76 A. S. R. 746, 43
Combinations.
L.R.A. 803; Hawarden v. Coal Co.,
11. Bohn 'Mfg. Co. v. Hollis, 54 111 Wis. 545, 87 N. W. 472, 55 L.R.A^
Minn. 223, 55 N. W. 1119, 40 A. S. R. 828.
319, 21 L.R.A. 337; Parks, etc., Co. v. Note: 33 L.R.A.(N.S.) 1035 et seq.
National Wholesale Druggists' Ass'n,
See Conspiracy, vol. 5, p. 1095 et
1.75 N. Y. 1, 67 N. E. 136, 96 A. S. R. seq.
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ment between persons not to purchase, use or lay brick made by
any person who does not subscribe to the rules of a builders' associa
tion, made for the purpose of injuring the business of such person, has
been held to be unlawful, and the parties thereto liable in damages
for all acts done in pursuance thereof, to the damage of the boycotted
person.14 And in general there are many authorities sustaining the
broad proposition that an action may be maintained by one who has
sustained damages by being prevented from purchasing goods for
sale in his business, through an unlawful combination of the persons
controlling the supply of such goods.15 The broad doctrine relied
on is that no person, or combination of persons, can legally, by direct
or indirect means, obstruct or interfere with another in the conduct
of his lawful business, and any loss wilfully caused by such inter
ference will give the party injured a right of action for all damages
sustained.16 By the federal antitrust act, and also by some of the
state antitrust laws, express provision is made for the recovery of
damages by any person suffering injury on account of the combina
tions thereby declared unlawful. What combinations come under
the ban of such statutes are not within the scope of this article.17
36. Inducing Third Persons Not to Deal with Another.—In some
courts while it is conceded that a person has an absolute right to
refuse to have business relations with any person whomsoever, whether
the refusal be based on reason, or be the result of whim, caprice,
prejudice, or malice, and that there is no law which could reach him
for so refusing,18 it is said to be not equally true that he can always,
from such motives, influence another person to do the same without
incurring legal liability.19 So it has been held that a complaint which
in addition to charging that the defendants had conspired together
to refuse to deal with the plaintiff charges that they also induced
others to do likewise, it not appearing that their interference with
his business was to serve any legitimate interests of their own, but
that it was done maliciously, to injure him, and that the conspiracy
14. Purington v. Hinchliff, 219 111.
16. Doremus v. Hennessy, 176 111.
159, 76 N. E. 47, 109 A. S. R. 322, 2 608, 52 N. E. 924, 54 N. E. 524, 68
L.R.A.(N.S.) 824.
A. S. R. 203, 43 L.R.A. 797; Puring15. Brown v. Jacobs' Pharmacy Co., ton v. Hinchliff, 219 111. 159, 76 N. E.
115 Ga. 429, 41 S. E. 553, 90 A. S. R. 47, 109 A. S. R. 322, 2 L.R.A. (N.S.)
126, 57 L.R.A. 547; Jackson v. Stan- 824; State v. Duncan, 78 Vt. 364, 63
field, 137 Ind. 592, 36 N. E. 345, 37 Atl. 225, 112 A. S. R. 922, 6 Ann. Cas.
N. E. 14, 23 L.R.A. 588; Klingel's 602, 4 L.R.A. (N.S.) 1144.
Pharmacy v. Sharpe, 104 Md. 218, 64
17. See Monopolies and CombinaAtl. 1029, 118 A. S. R. 399, 9 Ann. tions.
Cas. 1184 and note, 7 L.R.A.(N.S.)
18. See the preceding paragraph.
976 and note; Gatzow v. Buening, 106
19. Graham v. St. Charles St. R.
Wis. 1, 81 N. W. 1003, 80 A. S. R. 17, Co., 47 La. Ann. 214, 16 So. 806, 49
49 L.R.A. 475.
A. S. R. 366, 27 L.R.A. 416.
Note: 2 L.R.A.(N.S.) 824.
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had been carried into execution, whereby his business was ruined,
states a cause of action.20 Similarly it has been ruled generally that
members of a trade association who combine to induce or compel
other persons not to deal or enter into contracts with one who will
not join the association or conform his prices to those fixed by the
association will be liable for the injuries caused to him by loss of
business resulting from such combination.1 The substance of the
wrong in such cases has been said to be the inducement of third
persons not to deal with the plaintiff, which is an obstruction of his
right to buy from dealers without officious interference on the part
of others.2 While the element of combination is generally present
in such cases and is of some evidentiary value, it is not the gist of
the action, owing to the generally recognized doctrine that what a
person may lawfully do, a number of persons may unite with him
in doing, without rendering themselves liable to the charge of con
spiracy, provided the means employed are not unlawful.8
37. Refusal to Employ or Threats to Discharge Persons Dealing
with Plaintiff.—It has been held that no action lies by the owner of
a house against one who maliciously refuses to employ any tenant
of such house, and thus prevents the renting of the house.4 Simi
larly the malicious posting of a notice by an employer forbidding
his employees to trade with a person named therein and threatening
them with discharge if they do so is not actionable.5 The theory
on which these decisions and others of a similar character are based
is that as every free man may work or refuse to work for any com
pany or individual at his own option, except in so far as he is bound
by contract, so an employer has equal and reciprocal rights to fix
the terms and conditions on which alone he will contract for employ
ment. He may employ or dismiss his employees at will, be they
many or few, for good cause, for no cause, or even for cause morally
wrong, without being thereby guilty of legal wrong. A fortiori he
may "threaten" to discharge them without thereby doing an illegal
act, per se.6 In other words the act being legal, he cannot be sued
20. Ertz v. Produce Exch., 79 Minn. A. S. R. 399, 9 Ann. Cas. 1184 and
140, 81 N. W. 737, 79 A. S. R. 433, note, 7 L.R.A.(N.S-) 976 and note.
48 L.R.A. 90; Delz v. Win free, 80
2. Delz v. Winfree, 80 Tex. 400, 16
Tex. 400, 16 S. W. 111, 26 A. S. R. S. W. 111, 26 A. S. R. 755.
755.
3. Macauley v. Tierney, 19 R. I.
1. Brown v. Jacobs' Pharmacy Co., 255, 33 Atl. 1, 61 A. S. R. 770, 37
115 Ga. 429, 41 S. E. 553, 90 A. S. R. L.R.A. 455. See supra, par. 32.
126, 57 L.R.A. 547; Doremus v. Hen4. Heywood v. Tillson, 75 Me. 225,
nessy, 176 111. 608, 52 N. E. 924, 54 46 Am. Rep. 373.
N. E. 524, 68 A. S. R. 203, 43 L.R.A.
5. Payne v. Western, etc., R. Co.,
797; Jackson v. Stanfleld, 137 Ind. 13 Lea (Tenn.) 507, 49 Am. Rep. 666.
592, 36 N. E. 345, 37 N. E. 14, 23
6. Union Labor Hospital Ass'n v.
L.R.A. 588; Klingel's Pharmacy v. Vance Redwood Lumber Co., 158 Cal.
Sharpe, 104 Md. 218, 64 Atl. 1029, 118 551, 112 Pac. 886, 33 L.R.A. (N.S.)
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for mere ill will or personal animosity.7 On the other hand, the
broad doctrine has been enunciated that if one engaged in a lawful
business is earning his livelihood by the patronage of others, it is
unlawful for a corporation and its foreman, having the power of
employing and discharging large numbers of persons, by threats of
nonemployment or discharge without justifiable cause, but prompted
solely by a malicious and wanton intent and design to injure the
plaintiff, so to use their power of employment and discharge on per
sons seeking employment from them, or already in their employ,
as to cause those who are already dealing with the plaintiff to desist
from further doing so, or to prevent those who are inclined to deal
with the plaintiff from doing it.8 In such a case while the fact that
the defendant's tenant had a shop in the neighborhood apt to be
benefited by a diversion of plaintiff's customers may supply the
motive of interest, it does not, it has been held, at all mitigate his
conduct.9 On the theory that a master may discharge a servant only
for reasonable cause, it has been held that a company is liable for
inducing its employees not to patronize the plaintiff by threatening
their discharge if they continued to do so, although it would not be
liable for driving away his customers by refusing to employ anyone
who patronized him, since, having the right to determine whom it
would thereafter employ, the reason on which it might act concerned
no one but itself.10
38. Regulations as to Students Dealing with' Tradesmen.—The
mere fact that one's trade has been interfered with does not of course
give him a ground to invoke the law, where the means of interference
was neither malicious nor wrongful.11 It has accordingly been held
that a rule by a college which provides board and lodging for its
students forbidding them to patronize restaurants not controlled by
1034; Heywood v. Tillson, 75 Me. 225,
7. See supra, par. 31.
46 Am. Rep. 373; Payne v. Western,
8. Graham v. St. Charles St. R. Co.,
etc., R. Co., 13 Lea (Tenn.) 507, 49 47 La. Ann. 214, 16 So. 806, 49 A. &
Am. Rep. 666.
R. 366, 27 L.R.A. 416 (overruled in
Note: 22 L.R.A. (N.S.) 1227.
Graham v. St. Charles St. R. Co., 47
In Heywood v. Tillson, supra, how- La. Ann. 1656, 18 So. 707, 49 A. S. R.
ever, it should be noted that other rea- 436, as to the liability of the corporasons were also advanced for ordering tion in the particular case involved on
judgment for the defendant, as that an the ground that the conduct of the foreemployer has an absolute right to in- man was in no sense within the line
tervene for the protection of those who of his employment) ; Wesley v. Native
are in his service from extortion, and Lumber Co., 97 Miss. 814, 53 So. 346,
also for the preservation of his own Ann. Cas. 1912D 796 and note,
business interests from detriment, by 9. Graham v. St. Charles St. R. Co.,
preventing those who are in his em- 47 La. Ann. 1656, 18 So. 707, 49 A. S.
ploy from associating or dealing with R. 430.
those whom he regards as hostile to
10. Note: 22 L.R.A. (N.S.) 1227.
himself. See concurring opinion of
11.' See supra, par. 31, 33.
Barrows, J.
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it is not unreasonable, and the proprietor of such a restaurant has
no right of action against the college for forbidding the students to
patronize his restaurant.12 Similarly where no element of malice
or purpose to injure any particular person appeared, it was held that
a tradesman had no right of action against the principal of a public
school for enforcing a lawful order of the board of education requir
ing pupils to go directly home when dismissed from school, although
the effect of such enforcement was to injure his trade with the pupils.18
In fact it has been determined that a dealer in confectioneries and
school supplies has no right of action for damages against a school
teacher for advising or persuading his pupils not to patronize the
plaintiff's store, even though the act was done maliciously, since a
malicious motive will not make that wrong which in its own essence
is lawful, and it is proper for the school authorities to make such
reasonable rules and regulations as are necessary for the discipline,
government, and management of a school.14
39. Maliciously Engaging in Rival Business.—It has long been a
rule of the common law that a man has a right to start a store, and
to sell at such reduced prices that he is able in a short time to drive
the other storekeepers in his vicinity out of business, when, having
possession of the trade, he finds himself soon able to recover the loss
sustained while ruining the others. The reason, of course, for the
acceptance of this doctrine is that free competition is deemed to be
worth more to society than it costs, and hence on this ground the
infliction of damages is privileged.15 But while for generations there
has been a practical agreement on the proposition that competition in
trade and business is desirable,16 it has led to such grievous and mani
fold wrongs to individuals that many courts have manifested an
earnest desire to protect the individual from the evils which result
from unrestrained business competition, the problem being so to
adjust matters as to preserve the principle of competition and yet
guard against its abuse to the unnecessary injury of the individual.
Ilenee the principle that men cannot always, in civilized society, be
allowed to use their own property as their interests or desires may
dictate without reference to the fact that they have neighbors whose
rights are as sacred as their own, the existence and well-being of
society requiring that each and every person shall conduct himself
consistently with the fact that he is a social and reasonable person.
The purpose for which a man is using his own property may thus
sometimes determine his rights, and accordingly it has been held
12. Gott v. Berea College, 150 Kv. App. 587, 60 N. E. 355, 84 A. S. R.
376, 161 S. W. 204, 51 L.R.A.(N.S-) 313. See supra, par. 31.
17 and note.
15. National Protective Ass'n, etc,
13. Jones v. Cody, 132 Mich. 13, 92 v. Cummins, 170 N. Y. 315, 63 N. E.
N. W. 495, 62 L.R.A. 160.
369, 88 A. S. R. 648, 58 L.RA. 135.
14. Guethler v. Altman, 26 Ind.
16. See supra, par. 33.
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that when a man starts an opposition place of business, not for the
sake of profit to himself, but regardless of loss to himself, and for
the sole purpose of driving his competitor out of business, and with
the intention of himself retiring on the accomplishment of his malev
olent purpose, he is guilty of a wanton wrong and an actionable
tort.17 In such a case it has been said : "He would not be exercising
his legal right, or doing an act which can be judged separately from
the motive which actuated him. To call such conduct competition is
a perversion of terms. It is simply the application of force without
legal justification, which in its moral quality may be no better than
highway robbery." 18 For example, it has been ruled that a whole
saler of oil who, when a customer in a particular city begins to
purchase a portion of his stock from a rival, enters the retail business
solely for the purpose of driving him out of trade is liable in dam
ages for the loss thereby inflicted on him.19 So a complaint which
avers in substance, that the defendant, a banker and man of wealth
and influence in the community, maliciously established a barber
shop, employed a barber to carry on the business, and used his personal
influence to attract customers from the plaintiff's barber-shop, not
for the purpose of serving any legitimate purpose of his own, but
for the sole purpose of maliciously injuring the plaintiff, whereby the
plaintiff's business was ruined, has been held to state a cause of
action.20 Under such rulings one may still without liability induce
the customers of another to withdraw their custom from him, in the
race of competition, in order that the former may himself get the
custom, there being no contract; and it is no matter that such per
son is injured, nor, it has been said, is it material that the other
party was moved by express intent to injure him, motive being imma
terial where the act is not unlawful. But where the act is not done
under the right of competition, or under the cover of friendly, neigh
borly counsel, but wantonly or maliciously, with intent to injure
another, it is actionable, if loss ensue. It is not material in the
latter case that there was no binding contract between the business
man and his customers. He cannot interfere, even for his own benefit,
if there is a contract.1
17. Evenson v. Spaulding, 150 Fed.
517, 82 C. C. A. 263, 9 L.R.A.(N.S.)
904 and note; Dunshee v. Standard
Oil Co., 152 la. 618, 132 N. W. 371,
36 L.R.A.(N.S.) 263; Tuttle v. Buck,
107 Minn. 145, 119 N. W. 946, 131 A.
S. R. 446, 16 Ann. Cas. 807 and note,
22 L.R.A.(N.S.) 599 and note; West
Virginia Transp. Co. v. Standard Oil
Co., 50 W. Va. 611, 40 S. E. 591, 88
A. S. R. 895, 56 L.R.A. 804.
18. Tuttle v. Buck, 107 Minn. 145,

119 N. W. 946, 131 A. S. R. 446, 16
Ann. Cas. 807, 22 L.R.A.(N.S.) 599.
19. Dunshee v. Standard Oil Co.,
152 la. 618, 132 N. W. 371, 36 L.R.A.
(N.S.) 263.
20. Tuttle v. Buck, 107 Minn. 145,
119 N. W. 946, 131 A. S. R. 446. 16
Ann. Cas. 807, 22 L.R.A.(N.S-) 599.
1. West Virginia Transp. Co. v.
Standard Oil Co., 50 W. Va. 611, 40
S. E. 591, 88 A. S. R. 895, 56 L.R.A.
804. See supra, par. 12 et seq.
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40. Miscellaneous Examples of Interference.—A declaration stat
ing that the defendant privily loosened the nails from the shoe of a
horse shod by the plaintiff with intent to induce the owner to believe
that the plaintiff had done the work badly, and thus to injure him
in his trade of blacksmith, whereby the plaintiff lost the custom of
the owner shows a cause of action.2 The carrying on of the business
of purchasing and selling nontransferable reduced rate railroad tickets
for profit, to the injury of a railroad company issuing such tickets,
is an unlawful and wrongful interference with the latter's business,
the basis of which is fraud and obstruction.8 However, the owner
of a cavern which constitutes a natural curiosity, who sells colored
views of it as souvenirs and for advertising purposes, cannot enjoin
the sale by an assignee of the photographer of colored photographs
produced from plates made under permission of a former owner of
the cavern, although the coloring on them is incorrect, on the ground
that it is an unlawful interference with the business of the owner.4
It has been determined that an injunction will lie to restrain a state
food commissioner from unlawfully placing in the hands of every
dealer in the state a bulletin in effect threatening them with prose
cution in case they make use of complainant's food products in the
form in which they are lawfully sold to them.5 Likewise, it has
been held that the private rights or interests of a dealer in plumbers'
supplies are injured or put in hazard by proceedings of an incorpo
rated plumbers' supply association which is not engaged in the trade,
and with which he has no dealings or any relation by which its legit
imate interests are affected by the question whether he shall have
credit in the market, when it officiously and without right assumes
to notify sellers of such goods that he has not paid his accounts,
and to debar a considerable number of dealers from selling to him
on credit.6 A person who is merely employed as a salesman in a
business, on a salary, with a right to a share of the net profits, if
any, but who is discharged for neglect of duty, and who, claiming
to be a partner of his employer, with a partner's rights, afterwards
persists in annoying conduct, such as intruding on the business prem
ises, interfering with the owner's affairs, assuming control over the
business, and intercepting money due to the owner, may be enjoined
from continuing such conduct, especially where he is admittedly
insolvent, as there is no adequate remedy at law.7
2. Hughes v. McDonough, 43 N. J. (N.S.) 1207. See also Injunctions,
L. 459. 39 Am. Rep. 603. See supra, vol. 14, p. 369.
par. 30.
5. Pratt Food Co. v. Bird, 148 Mich.
3. Kirbv v. Union Pacific R. Co., 631, 112 N. W. 701, 118 A. S. R. 601.
51 Colo. 509, 119 Pac. 1042, Ann. Cas.
6. Hartnett v. Plumbers' Supply
1913B 461. And see Carriers, vol. 4, Ass'n of New England, 169 Mass. 229,
p. 1116.
47 N. E. 1002, 38 L.R.A. 194.
4. Lurav Caverns Co. v. Kauffman, 7. De Groot v. Peters, 124 Cal. 406,
112 Va. 725, 72 S. E. 709, 38 L.R.A. 57 Pac. 209, 71 A. S. R. 9L
R. C. L. Vol. XV.—6.
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41. Interference as Result of Police Surveillance.—Independently
of city ordinances, it is the duty of the police department of a munici
pality or state to assist in enforcing the criminal laws of the state,
and, if the means resorted to tend in that direction, one cannot be
heard to complain that the enforcement of the laws militates against
the success of his business.8 It has accordingly been held that police
surveillance of a supposed gambling resort will not be enjoined at
the suit of one who has places of business in the same building, on
the ground of injury to his business,9 and in general equity will not
by injunction interfere with the police in enforcing the Sunday
laws, or in their inspection of moving picture or other shows, or
with their right to arrest for any violation of the law either in the
character of the exhibition or the method in which it is given.10
In some cases, however, while the general rule is recognized, it has
been held that equity will interfere by injunction to prevent a con
tinuing trespass on the part of the police.11
42. Criminal Conspiracy to Injure the Trade or Business of An
other.—Every man has the right to employ his talents, industry and
capital as he pleases, free from the dictation of others, and if two
or more persons combine to coerce his choice in this behalf, it is a
criminal conspiracy. This has long been a settled rule in England.12
And the general principle involved in the foregoing cases has been
approved by the courts in the United States.18 In some of the states,
moreover, conspiracy of this nature is made a criminal offense by
statute.14
43. Pleading and Practice; Damages.—In actions for a wrongful
interference with one's business the rules of pleading and practice
governing tort actions generally apply.15 It may be noted, however,
that one suing for interference with his business need not allege that
it was legitimate,16 and an amendment of a bill to enjoin interfer
ence with another's business, so as to show threats to continue the
unlawful acts, is permissible as being a matter of form.17 Loss of
8. Andrieux v. Butte, 44 Mont. 557,
13. Notes : 1 Ann. Cas. 177, 508.
121 Pac. 291, Ann. Cas. 1913B 712 and
14. Aikens v. Wisconsin, 195 U. S.
note.
194, 25 S. Ct. 3, 49 U. S. (L. ed.) 154 ;
9. Queen City Stock, etc., Co. v. Retail Lumber Dealers' Ass'n v. State,
Cunningham, 128 Ala. 645, 29 So. 583, 95 Miss. 337, 48 So. 1021, 35 L.R.A.
86 A. S. R. 164. See also Injuno- (N.S.) 1054 and note; People v.
tions, vol. 14, p. 370.
Flynn, 189 N. Y. 180, 82 N. E. 169,
10. Note: Ann. Cas. 1913B 719. See 12 Ann. Cas. 420. See Conspiracy,
also generally, Equity, vol. 10, p. 341. vol. 5, p. 1073.
11. Note: Ann. Cas. 1913B 714 et
15. See Torts.
seq. See also Injunctions, vol. 14,
16. Sparks v. McCreary, 156 Ala.
p. 43.1.
382, 47 So. 332, 22 L.R.A. (N.S.) 1224.
12. Notes: 2 L.R.A. 33; 6 L.R.A.
17. Evenson v. Spaulding, 150 Fed.
457. See also Conspiracy, vol. 5, p. 517, 82 C. C. A. 263, 9 L.R.A.(N.S.)
1074.
904.
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customers and employees is a natural consequence of wrongfully inter
fering with another's business for which the wrongdoer is liable in
damages.18 Damages for diverting a plaintiff's custom in such a
case are not confined to the loss of such customers as the plaintiff
can prove have actually been diverted but the jury may allow such
damages as on the whole evidence they are satisfied that the plaintiff
has suffered in loss of business by such injurious act.19 On the ques
tion of damages for wrongfully interfering with another's business
to the extent of suspending it for a definite period, beyond mere
temporary disturbance, evidence is admissible of the value of the
business,29 and for a wanton or malicious interference with another's
business exemplary damages may be awarded.1
44. Right to Injunction.—Not only is one who wrongfully inter
feres with another's business liable in damages, but on the ground
that the business of a person or corporation is property which is
entitled under the law to protection from unlawful interference, it
seems to have been very generally held that such interference may be
prevented by injunction.2
Interference with Right to Labor
45. In General.—The liberty of the citizen entitles every man
freely to engage in such lawful business or occupation as he himself
may choose, free from hindrance or obstruction by his fellowmen,
saving such as may result from the exercise of equal or superior rights
on their part.9 The right to labor is therefore generally deemed to
be a property right, unlawful interference with which will render
the guilty person liable in damages to the same extent as in any
other case of unlawful interference with the property rights of an
other.4 The question as to what constitutes an unlawful interference
with the right of another to labor is, however, the subject of some
controversy among the courts. The determination of the question
involves a consideration of the exercise by individuals of what has
sometimes been termed their legal rights, but may be more accu
rately designated as their absolute rights, as distinguished from their
18. Sparks v. McCreary, 156 Ala. 148 Mich. 631, 112 N. W. 701, 118 A.
382, 47 So. 332, 22 L.R.A.(N.S.) 1224. S. R. 601. See Injunctions, vol. 14,
19. Marsh v. Billings, 7 Cush. p. 365.
(Mass.) 322, 54 Am. Dec. 723.
3. Huskie v. Griffin, 75 N. H. 345,
20. Sparks v. McCreary, 156 Ala. 74 Atl. 595, 139 A. S. R. 718, 27 L.R.A.
382, 47 So. 332, 22 L.R.A. (N.S.) 1224. (N.S.) 966 and note; Brennan v. Unit1. Graham v. St. Charles R. Co., 47 ed Hatters of North America, 73 N. J.
La. Ann. 1656, 18 So. 707, 49 A. S. L. 729, 65 Atl. 165, 118 A. S. R. 727, 9
R. 436.
Ann. Cas. 698, 9 L.R.A. (N.S.) 254.
2. Kirby v. Union Pac. R. Co., 51
4. Berry v. Donovan, 188 Mass. 353,
Colo. 509. 119 Pac. 1042, Ann. Cas. 74 N. E. 603, 108 A. S. R. 499, 3 Ann.
1913B 461; Pratt Food Co. v. Bird, Cas. 738, 5 L.R.A.(N.S.) 899.
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qualified rights. Ordinarily, the interference with another's right to
labor is the exercise of a qualified, as distinguished from an absolute,
right, and hence it must be justified in order to escape liability
therefor.5 An actual discharge of the employee by the employer
is, however, essential to a recovery in an action by the former against
a third person for maliciously and wrongfully procuring his dis
charge from the employment. An unsuccessful attempt to have him
discharged is not sufficient.6
46. Malice as Test of Liability.—It seems to be generally admit
ted that an employee has ordinarily a right of action against a third
person who maliciously procures his discharge or the termination or
breach of his contract of employment, if damage to him results
therefrom.7 Malice in law, however, means nothing more than the
intentional doing of a wrongful act without justification or excuse,
and a wrongful act in this connection is any act which will in the
ordinary course infringe on the rights of another, to his damage,
unless it is done in the exercise of an equal or superior right.8 An
intentional interference with one's right to labor and to contract
for his labor, without lawful justification, is malicious in law, even
if it is the result of good motives and express malice is lacking.9
It seems, therefore, more logical to say that the question of one's liabil
ity for inducing the discharge of a servant depends not on the motive
actuating the person securing the discharge, but rather on the ques
tion whether or not the discharge is caused in the exercise of a
lawful right. An interference with the business or contract of another
may be lawful or unlawful, according to the purpose or object thereof,
without reference to the question of malice.10 To secure employment
for one's self may justify inducing the discharge of another.11 On
the other hand, to induce the discharge of another without a lawful
object in view, that is, without any ground that could be justified
under the law of competition or the exercise of a legal right, is action
able, and this without reference to the question of malice. In some
jurisdictions, however, the courts have treated such a state of facts
6. Note: 48 L.R.A.(N.S.) 893, 894. tens of North America, 73 N. J. L. 729,
See supra, par. 31.
65 Atl. 165, 118 A. S. R. 727, 9 Ann.
6. Chipley v. Atkinson, 23 Ela. 206, Cas. 698, 9 L.R.A.(N.S-) 254.
1 So. 934, 11 A. S. R. 367.
Note: 19 L.R.A.(N.S.) 563.
Note: 11 A. S. R. 478.
See supra, par. 31.
7. McGurk v. Cronenwett, 199 Mass. 9. Berry v. Donovan, 188 Mass. 353,
457, 85 N. E. 576, 19 L.R.A.(N.S.) 74 N. E. 603, 108 A. S. R. 499, 3 Ann.
561.
Cas. 738, 5 L.R.A.(N.S.) 899.
Notes: 16 L.R.A.(N.S.) 748, 749; 2
10. Lancaster v. Hamburger, 70
Ann. Cas. 442; 11 Ann. Cas. 337.
Ohio St. 156, 71 N. E. 289, 10 Ann.
8. Joyce v. Great Northern R. Co.. Cas. 248, 65 L.R.A. 856.
100 Minn. 225, 110 N. W. 975, 8 L.R.A.
Note: 19 L.R.A.(N.S-) 561 et seq.
(N.S.) 756; Brennan v. United Hat11. See infra, par. 49.
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as prima facie showing malice.1* Malice, as a test of liability in
this class of cases, however, will be found very unsatisfactory. The
true test of liability is whether the object to be gained can be justified
under the law of competition, or by some other legal object.18
47. Materiality of Means Employed.—The means employed in
inducing the discharge of a servant may sometimes be of material
importance. Thus, if a person employs fraud, threats, intimidation,
or other unlawful means to procure the discharge of a plaintiff from
an employment, which but for such wrongful interference would
have continued, he is generally held liable in damages for such
injuries as naturally result therefrom.14 So one who, with intent to
deprive another of employment, makes false statements regarding
him is liable for the damage occasioned thereby.15 But it has been
intimated that merely to induce another to discharge an employee,
by persuasion or argument, however whimsical, unreasonable, or
absurd, is not in and of itself unlawful, even though prompted by
malicious motives,16 nor, it has been held, is a threat to do what the
defendant had a right to do such a threat as will make a defendant
liable.17 Generally, however, the rule seems to be that to justify
inducing the discharge of another, one must have had a lawful object
in view.18 So it has been held that if an employer's guaranty con
tract provides for its cancellation only on notice, a threat by the
guarantor to cancel such contract immediately unless the employer
discharges a certain employee at once is a threat to do a legal wrong,
which renders the guarantor liable to the servant in case he is thus
discharged from his employment, where the only motive moving
such guarantor is a desire to injure the employee and to benefit him
self at the latter's expense by compelling him to surrender an alleged
cause of action not depending on and not connected with the continu
ance of such employment, and for the satisfaction of which such
guarantor is liable, in whole or in part.19 Similarly it has been
held that one who merely for revenge secures the discharge of a
person leaving his employment by another person he had contracted
to serve, by threatening to withdraw patronage from the latter unless
he discharged the employee, is liable in damages to the employee for
12. Huskie v. Griffin, 75 N. H. 345, 74 Atl. 595, 139 A. S. R. 718, 27 L.R.A.
74 Atl. 595, 139 A. S. R. 718, 27 (N.S.) 966.
L.R.A.(N.S.) 966.
16. Perkins v. Pendleton, 90 Me.
13. Note: 19 L.R.A. (N.S.) 561 et 166, 38 Atl. 96, 60 A. S. R. 252.
seq.
Note: 19 L.R.A.(N.S.) 563.
14. Wyeman v. Deady, 79 Conn.
17. Perkins v. Pendleton, 90 Me.
414, 65 Atl. 129, 118 A. S. R. 152, 8 166, 38 Atl. 96, 60 A. S. R. 252; RayAnn. Cas. 375; Perkins v. Pendleton, croft v. Tayntor, 68 Vt. 219, 35 Atl.
90 Me. 166, 38 Atl. 96, 60 A. S. R. 53, 54 A. S. R. 882, 33 L.R.A. 225.
252.
18. See the preceding paragraph.
15. Huskie v. Griffin, 75 N. H. 345,
19. London Guarantee, etc., Co.
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the loss suffered by him.20 It has, moreover, been broadly stated that
no sound distinction exists between persuading by malevolent advice
and accomplishing the same result by falsehood or putting in fear.
In all these cases, it is said, the employer is controlled through motives
created by the defendant for the unprivileged purpose, and if accom
plishing the end by one of them is a wrong to the plaintiff, accom
plishing it by either of the others must be equally a wrong.1
48. Indeterminateness of Period of Service.—According to the
weight of authority neither the fact that a term of service interrupted
is not for a fixed period nor the fact that there is not a right of
action against the person who is induced or influenced to terminate
the service or to refuse to perform his agreement is of itself a bar
to an action against a third person maliciously and wantonly procur
ing the termination of employment or a refusal to perform an agree
ment therefor. It is the legal right of a party to such an agreement to
terminate it or refuse to perform it, and in doing so he violates no
right of the other party to it; but so long as the former is willing
and ready to perform, it is not the legal right, but is a wrong on the
part of a third person maliciously and wantonly to procure the
former to terminate or refuse to perform it. Such wanton and mali
cious interference for the mere purpose of injuring another is not
the exercise of a legal right, and such other person who is in employ
ment by which he is earning a living, or otherwise enjoying the fruits
and advantages of his industry or enterprise or skill, has a right to
pursue such employment undisturbed by mere malicious or wanton
interference or annoyance.2 Thus, it has been ruled that one who
causes another to be discharged from his employment by false and
malicious statements as to the manner in which he performs his
duties is liable to him in damages, although the employment was
for an indeterminate period.8 It has been judicially suggested, howHorn, 206 Il1. 493, 69 N. E. 526, 99 Cas. 738, 5 L.R.A.(N.S.) 899; Lucke
A. S. R, 185.
v. Clothing Cutters' etc., Assembly, 77
20. Jones v. Leslie, 61 Wash. 107, Md. 396, 26 Atl. 505, 39 A. S. R. 421,
112 Pac. 81, Ann. Cas. 1912B 1158, 48 19 L.R.A. 408; Lopes v. Connolly, 210
L.R.A.(N.S.) 893 and note.
Mass. 487, 97 N. E. 80, 38 L.R.A.
1. Monro v. Dunphy, 177 Mass. 485, (N.S.) 986; Perkins v. Pendleton, 90
59 N. E. 125, 83 A. S. R. 289, 52 Me. 166, 38 Atl. 96, 60 A. S. R. 252;
L.R.A. 115.
Brennan v. United Hatters of North
2. London Guarantee, etc., Co. v. America, 73 N. J. L. 729, 65 Atl. 165,
Horn, 206 111. 493, 69 N. E. 526, 99 118 A. S. R. 727, 9 Ann. Cas. 698, 9
A. S. R. 185; Chiplev v. Atiinson, 23 L.R.A. (N.S.) 254; Jones v. Leslie, 61
Fla. 206, 1 So. 934, 11 A. S. R, 367; Wash. 107, 112 Pac. 81, Ann. Cas.
Chambers v. Probst, 145 Kv. 381. 140 1912B 1158, 48 L.R.A.(N.S.) 893.
S. W. 572, 36 L.R.A.W.S.) 1207;
Notes: 19 L.R.A.(N.S.) 562; Ann.
Moran v. Dunphy, 177 Mass. 485. 59 Cas. 1912B 1163.
N. E. 125, 83 A. S. R. 289, 52 L.R.A.
3. Chambers v. Probst, 145 Ky. 381,
115; Berrv v. Donovan, 188 Mass. 353, 140 S. W. 572, 36 L.R.A.(N.S.) 1207.
74 N. E. 603, 108 A. S. R. 499, 3' Ann.
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ever, that while one's contractual rights to labor, although terminable
at will, are entitled to protection against wanton interference, yet
since they are not so assured or valuable in their nature as are valid
contracts for continued service for a definite period, it may well be
that a stronger reason may be needed to justify interference with
such contracts than with those for a definite term.4 Moreover, the
fact that the plaintiff's" contract was terminable at will, instead of
ending at a stated time, affects the amount that he is to receive as
damages.5 Also, contrary to the general rule and on the theory
that the malicious exercise of a legal right gives no cause of action,
though resulting in injury to another, it has been held that one who
procures the discharge of an employee not engaged for any definite
time, by threatening to terminat* a contract between himself and the
employer, which he had a right to terminate at any time, is not
subject to an action by the employee for damages, whatever may have
been his motive in procuring the discharge.6
49. Justification.—While it is unquestionably an actionable wrong
to interfere without justification with one's right to labor, it is not
always easy to determine what acts are justifiable and what not, and
there is a difference of opinion as to this. In reality the issue is
largely one of fact, the standard being reasonable conduct under all
the circumstances of the case.7 No doubt the fact that an employee
was insufficient, untrustworthy, dishonest or dissolute would ordina
rily be deemed a legal justification,8 but certainly a desire to compel
an employee to surrender a cause of action wholly disconnected with
the continuance of his employment or to compel him to pay a debt
does not afford justification for interference by a third person, who
desires the satisfaction of the alleged liability.9 Also, a person is of
course liable for bringing about the discharge of another by making '
false and malicious statements to the latter's employer concerning
the manner in which he discharges his duties.10 But no recovery
4. Minasian v. Osborne, 210 Mass.
250, 96 N. E. 1036, Ann. Cas. 1912C
1299, 37 L.R.A.(N.S.) 179.
5. Berry v. Donovan, 188 Mass. 353,
74 N. E. 603, 108 A. S. R. 499.
6. Orr v. Home Mut. Ins. Co., 12
La. Ann. 255, 68 Am. Dec. 770; Raycroft v. Tayntor, 68 Vt. 219, 35 Atl.
53, 54 A. S. R. 882, 33 L.R.A. 225.
Note: 62 L.R.A. 715 et seq.
7. Huskie v. Griffin, 75 N. H. 345,
74 Atl. 595, 139 A. S. R. 718, 27 L.R.A.
(N.S.) 9C6.
8. London Guarantee, etc., Co. v.
Horn, 206 111. 493, 69 N. E. 526, 99
A. S. R. 185; Berry v. Donovan, 188

Mass. 353, 74 N. S. 603, 108 A. S. R.
499, 3 Ann. Cas. 738, 5 L.R.A.(N.S.)
899.
Note: 42 L.R.A.(N.S.) 1052 et seq.
9. London Guarantee, etc., Co. v.
Horn, 206 111. 493, 69 N. E. 526, 99
A. S. R. 185; Joyce v. Great Northern
R. Co., 100 Minn. 225, 110 N. W. 975,
8 L.R.A.(N.S.) 756; Giblan v. National Amalgamated Laborers' Union,
[1903] 2 K. B. 600, 72 L. J. K. B.
907, 89 L. T. N. S. 386, 19 Times L.
Rep. 708, 1 British Rul. Cas. 528.
10. Chambers v. Probst, 145 Ky.
381, 140 S. W. 572, 36 L.R.A.(N.S.)
1207.
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can be had for loss of employment due to a letter to an employer,
where the letter was connected with the business of the writer and
, was written for the purpose of protecting that business.11. It seems
to be generally agreed that any interference with the right to labor
which is the result of competition is justifiable, although injury or
damage may result from such interference, since to protect against
competition might result in creating a monopoly-.12 Whether on
the ground of competition or otherwise a labor union is justified in
procuring the discharge of a nonunion workman as by striking or
threatening a strike, or boycott, is treated elsewhere.18 One who,
having notified an employer of an assignment of an employee's wages
under a mistake in identity, persists in claiming the assignment
after being notified of the mistake, which results in the discharge of
the employee, is liable for the wages lost by him because of such
discharge.14 Whether in view of all the circumstances an interference
with a man's employment is or is not for a justifiable cause has been
said to be a question for the jury.15
50. "Blacklisting" Employees.—The meaning and scope of the
term "blacklist," as used in regard to employers and employees, have
not yet, on account of its comparatively recent adoption, been con
clusively determined. In its broadest sense, however, the expression
may be said to denote a document by means of which A, either volun
tarily, or, as is most frequently the case, in pursuance of a previous
arrangement, communicates to B certain information about C, which
is likely to prevent B from entering into business relations with C.18
This description is comprehensive enough to cover the posting of
workmen by labor organizations, but this aspect of "blacklisting" is
more appropriately treated elsewhere.17 Generally speaking, the term
• refers to the practice of employers to combine for the purpose of
exchanging lists of their discharged employees and mutually agree
ing to refuse employment to all such persons.18 Sometimes, how
ever, only the names of men who have left on a strike, or are mem11. Note: 48 L.R.A.(N.S-) 895.
served that conceding the word "black12. Chambers v. Probst, 145 Ky. list" to have no well defined meaning
381, 140 S. W. 572, 36 L.R.A.(N.S.) in the law, either by statute or judicial
1207.
expression, yet the general understandNote: 48 L.R.A.(N.S.) 894.
ing of the term is that it has reference
13. See Labor.
to the practice of one employer pre14. Lopes v. Connolly, 210 Mass. senting to another the names of em487, 97 N. E. 80, 38 L.R.A. (N.S.) 986 ployees for the purpose of furnishing
and note.
information concerning their standing
15. Berry v. Donovan, 188 Mass. as employees.
353, 74 N. E. 603, 108 A. S. R. 499, Note: 4 L.R.A.(N.S.) 1118.
3 Ann. Cas. 738, 5 L.R.A.(N.S-) 899.
17. See Labor.
16. See State v. Justus, 85 Minn.
18. Notes: 63 L.R.A. 289; 1 Ann.
279, 88 N. W. 759, 89 A. S. R. 550, Cas. 474.
56 L.R.A. 757, wherein the court ob88
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bers of a certain labor union, are exchanged; and in other cases
there is, perhaps, no actual agreement to refuse employment, but the
combination is merely for the exchange of information; while in
still other cases there is no combination of various corporations, but
the lists are distributed to all of the many employing agents of a
great railway or other corporation, and, when its lines or business
enterprises extend over a large tract of the country under various
divisions and names, the result is practically the same to the employee
as though a combination of various corporations existed.19 In about
the same degree that the term has been found difficult to define
have the courts given varying treatment to complaints by employees
of injuries suffered from the practice of "blacklisting" in the few
cases that have come before them. The difficulty seems to arise in
the attempt to determine and draw the line where the employer's rights
end and the employee's begin. Thus, courts of equity have held,
without expressing any opinion as to the existence of a right of action
at law, that they will not enjoin blacklisting.20 On the other hand,
it has been ruled that a railroad company which combines with other
railroad companies to prevent a discharged employee from obtain
ing employment by blacklisting him is liable in damages.1 Also,
the effect of several decisions seems to be that, even if a statement
inserted in a certain "blacklist" was not libelous, and that the agree
ment in pursuance of which it was circulated was not an unlawful
conspiracy, a servant who has suffered injury from its publication
is entitled to recover damages in a special action on the case, if it
was false, and its falsehood was known, either actually or construc
tively, to the employer who procured its insertion.2 The presence
or absence of malice has, by some decisions, been made the determin
ing factor in these cases, and it has been held that in the absence
of malice in the distribution of the blacklist no action will lie.8 In
fact it has been said that a railroad company having reason to believe
that a discharged employee seeking an important position in the rail
way service is incompetent is under an obligation to communicate its
19. Note: 63 L.R.A. 289.
Co., supra, it was held, however, that
20. Worthington v. Waring, 157 the declaration was defective, as not
Mass. 421, 32 N. E. 744, 34 A. S. R. containing any averment that the serv294, 20 L.R.A. 342.
ant had sought, and had been refused,
Notes: 63 L.R.A. 290; 4 L.R.A. employment in consequence of the
(N.S.) 1121.
wrongful act, the reason assigned
1. Note: 1 Ann. Cas. 474.
being that an agreement of this char2. Hundley v. Louisville, etc., R. acter is not legally injurious to the
Co., 105 Ky. 162, 48 S. W. 429, 88 A. servant unless it has actually been
S. R. 298, 63 L.R.A. 289 and note.
carried out to his damage.
Note: 4 L.R.A. (N.S.) 1120.
3. Notes: 88 A. S. R. 302; 4 L.R.A.
In Hundley v. Louisville, etc., R. (N.S.) 1119; 1 Ann. Cas. 474.
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knowledge or belief to those likely to employ him.4 Where, how
ever, the element of malice is present an action lies.5 In some juris
dictions statutes exist prohibiting blacklisting and making all such
acts criminal.6
51. Pleading.—In actions for interference with employment too
great generality in the averments of the complaint should be avoided ;
otherwise the complaint will be held to be defective. Thus, an aver
ment in an action by one against his former employer that he pre
vented plaintiff from obtaining employment and caused him to be
discharged from positions secured states no cause of action, as it is
too general in character, nor does a complaint show such a malicious
interference with plaintiff's business as to state a cause of action at
common law which avers that, in response to inquiries by an intended
employer, a former employer made statements which, for all that
appears from the complaint, were true ; although it is also shown that
the plaintiff did not secure the position.7 If in an action for mali
ciously inducing another to discharge his employee, the defendant
is alleged to have induced such discharge by false statements, the
substance thereof should be set forth in the complaint. Where, how
ever, one count of a complaint is demurrable because it fails to set
out the substance of the false statements by which a discharge is
alleged to have been procured, an opportunity to amend the complaint
should be given.8
52. Damages.—In an action for procuring the discharge of a plain
tiff by threatening and intimidating his employer, the former's dam
ages are not restricted to the amount of wages lost by him prior to
the commencement of the action, but the jury may award punitive
damages, or may find, if so alleged, that the plaintiff was otherwise
injured in his business than by loss of employment.9 So it has been
held that one who wrongfully secures another's discharge from his
employment in a business where opportunities of obtaining remunera
tive work are limited is liable not only for the full value of the
latter's contract of service, although it was merely at will, but also
for any loss of time attributable to the wrongful acts, as well as for
mental distress because of the predicament in which he found him
self.10
4. Missouri Pac. R. Co. v. Rich- Ind. 102, 69 N. E. 1003, 4 L.R.A.(N.S.)
mond, 73 Tex. 568, 11 S. W. 555, 15 1091.
A. S. R. 794, 4 L.R.A. 480.
8. Moran v. Dunphy, 177 Mass. 485,
5. Notes: 63 L.R.A. 293; 1 Ann. 59 N. E. 125, 83 A. S. R. 289, 52
Cas. 474.
L.R.A. 115.
6. State v. Justus, 85 Minn. 279, 88 <^y™7« ?™2Vi $T a414'
N. W. 759, 89 A. S. R. 550, 56 L.R.A. ISL^T^fcZ^ 210 Mass!
«
T ^ . ™,
, T „ , 487, 97 N. E. 80, 38 L.R.A.(N.S.) 986.
Notes: 63 L.R.A. 294, 295; 4 L.R.A. See also Damages, vol. 8, p. 579.
(N.S.) 1123.
10. Lopez v. Connolly, 210 Mass.
7. Wabash R. Co. v. Young, 162 487, 97 N. E. 80, 38 L.R.A. (N.S.) 986.
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Occupation of Territory and Military Government Thereof
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I. Definition, Origin and Force of International Law
1. What Is International Law.—International law is the result of
international association, and consists in those rules which should be
observed in the mutual relations of nations in time of peace and in
time of war. The Roman jurists termed this law the "jus gentium."
Formerly the publicists who wrote in French employed the expres
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sion "droit des gens," but recently the term "droit international'
has come into general use. In the English language "law of nations"
or its equivalent, "international law," is the form of expression used.
The society of nations is analogous in some respects to a society of
individuals. Precisely as societies of men have created codes of laws
for the governance of their mutual relations, so the society of nations,
for the regulation of the conduct of its members, has adopted its
peculiar body of rules. There is this distinction, however, between
the law governing societies of individuals and the rules adopted by
the society of nations : no legislative or judicial body has been empow
ered, as yet, to establish rules that shall be obligatory on all or a
principal part of the sovereign states of the world. In every civil
society or state there is always a legislative power which establishes,
by express declaration, the law of that state, and a judicial power
which interprets that law and applies it to individual cases, but in
the great society of nations there is no common legislative power,
and consequently there are no express laws, except those which result
from the conventions which states may make with one another.
Nations acknowledge no superior, they have not organized any com
mon paramount authority for the purpose of establishing by an
express declaration their international law, and they have not con
stituted any sort of common judiciary to interpret and apply that
law. International law in its widest and most comprehensive sense
includes not only questions of right between nations, governed by
what has been appropriately called the law of nations, but also ques
tions arising under what is usually called private international law,
or the conflict of laws, and concerning the rights of persons within
the territory and dominion of one nation, by reason of acts, private
or public, done .within the dominion of another nation.1 This was
the force accorded to the term "jus gentium" by the Roman juris
consults; but to-day private international law is deemed quite separate
and distinct from the law of nations. A plain distinction may be
marked between the two bodies of law: private international law
relates to the rights of individuals one against another, whereas the
law of nations concerns itself only with questions of right between
nations or between nations and the citizens or subjects of other
nations. One nation treats with the citizens of another only through
their government. A sovereign cannot be sued in his own courts,
without his consent. His own dignity, as well as the dignity of the
nation he represents, prevents his appearance to answer a suit against
him in the courts of another sovereignty, except in performance of
his obligations, by treaty or otherwise, voluntarily assumed. Hence,
a citizen of one nation wronged by the conduct of another nation
1. Hilton v. Guyot, 159 U. S. 113, 16 to private international law, see ConS. Ct. 139, 40 U. S. (L. ed.) 95. As fuct op Laws, vol. 5, p. 903.
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must seek redress through his own government. His sovereign must
assume the responsibility of presenting his claim, or it need not be
considered. If this responsibility is assumed, the claim may be prose
cuted as one nation proceeds against another, not by suit in the courts,
as of right, but by diplomacy or, if need be, by war. It rests with
the sovereign against whom the demand is made to determine for
himself what he will do in respect to it. He may pay or reject it;
he may submit to arbitration, open his own courts to suit, or con
sent to be tried in the courts of another nation*. All depends on
himself.2
2. Sources: Treaties, Decisions, Usage, Reason.—International law
is in part written and in part conventional, as Mr. Chief Justice
Marshall observed.8 That which is conventional results from com
pacts between nations, and of course may take any form that the
contracting parties may agree upon.4 But it is evident that a treaty
is not a universal law, binding on all nations ; it is a particular ordi
nance which governs the rights of the parties only. A series of
treaties, however, may establish a wellnigh universal rule or constitute
evidence of universal usage and practice. The unwritten law of
nations, like all unwritten law, exists and may be found in several
stages of development, to wit: (1) abstract reasoning, (2) custom
and usage, (3) the conclusions of publicists based on ancient and
admitted practice, and (4) judicial precedents. The decisions of
the courts, being the last stage in the development of this system of
law, are to be preferred to the other evidences thereof. Jurists and
statesmen, however, freely consult the writings of the publicists, and
in the absence of satisfactory judicial precedent will govern their
decisions thereby.5 Such works are resorted to by judicial tribunals,
not for the speculations of their authors concerning what the law
ought to be, but for trustworthy evidence of what the law really is.6
Wheaton places among the principal sources of international law "textwriters of authority, showing what is the approved usage of nations,
or the general opinion respecting their mutual conduct, with the
definitions and modifications introduced by general consent." As
to these he forcibly observes: "Without wishing to exaggerate the
importance of these writers, or to substitute, in any case, their author2. United States v. Diekelman, 92 2 Black 635, 17 U. S. (L. ed.) 459;
U. S. 520, 23 U. S. (L. ed.) 742.
Hilton v. Guyot, 159 U. S. 113, 16 S.
3. Thirty Hogsheads of Sugar v. Ct. 139, 40 U. S. (L. ed.) 95; The
Boyle, 9 Cranch 191, 3 U. S. (L. ed.) Paquete Habana, 175 U. S. 677, 20 S.
701.
Ct. 290, 44 U. S. (L. ed.) 320.
4. See infra, par. 59 et seq.
6. Hilton v. Guyot, 159 U. S. 113, 16
5. Thirty Hogsheads of Sugar v. S. Ct. 139, 40 U. S. (L. ed.) 95; The
Boyle, 9 Cranch 191, 3 U. S. (L. ed.) Paquete Habana, 175 U. S. 677, 20 S.
701; United States v. Smith, 5 Wheat. Ct. 290, 44 U. S. (L. ed.) 320.
153, 5 U. S. (L. ed.) 57; Prize Cases,
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ity for the principles of reason, it may be affirmed that they are
generally impartial in their judgment. They are witnesses of the
sentiments and usages of civilized nations, and the weight of their
testimony increases every time that their authority is invoked by
i statesmen, and every year that passes without the rules laid down
in their works being impugned by the avowal of contrary principles."
Chancellor Kent says : "In the absence of higher and more authori
tative sanctions, the ordinances of foreign states, the opinions of emi
nent statesmen, and the writings of distinguished jurists are regarded
as of great consideration on questions not settled by conventional law.
In cases where the principal jurists agree, the presumption will be
very great in favor of the solidity of their maxims; and no civilized
nation that does not arrogantly set all ordinary law and justice at
. defiance will venture to disregard the uniform sense of the established
writers on international law." 7 In case there is neither judicial prece
dent nor authoritative text, other evidence must be resorted to in
order to prove the usage, custom and understanding of nations. Grotius in the introduction to his classical work says': "I have used in
favor of this law the testimony of philosophers, historians, poets, and
even of orators; not that they are indiscriminately to be relied on
as impartial authority; since they often bend to the prejudices of
their respective sects, tbe nature of their argument, or the interest of
their cause; but because where many minds of different ages and
countries concur in the same sentiment, it must be referred to some
general cause."
3. Classical Writers: Grotius, Bynkershoek, Vattel.—The associa
tion of nations one with another has given rise to the present extensive
code that is known as international law. True it is that the world
has acquired the name and conception of jus gentium from the Roman
lawyers; but it is only in comparatively recent times that the bulk
of the rules of international law have received general recognition.
Again, it was not until the epoch known as the Renaissance that a
society of nations demanded a comprehensive code. During the
middle ages such sovereign states as existed were so widely separated
geographically, and engaged in so little intercourse of any sort, that
there was no need of rules governing their relations." Warfare was
incessant during this period, and it was conducted with singular
barbarity; which is not strange, for, in truth, the peoples of Europe
were barbarians. This condition, however, was to undergo a sudden
and complete change. At the end of the sixteenth century firmly
built nations occupied the place of loose societies, commercial inter
course occupied all of the maritime countries, and many alliances
had been negotiated by the sovereign states. This association and
7. The Paquete Habana, 175 U. S. 677, 20 S. Ct. 290, 44 U. S. (L. ed.) 320.
R. C. L. Vol. XV.—7.
97

INTERNATIONAL LAW

15 R. C. L.

communication of the nations of Europe had so far given rise to
established usages and customs that in 1582 Balthazar Ayala pub
lished his work entitled "De Jure et Officiis Bellicis," etc. This was
followed in 1588 by Gentilis's "De Jure Belli ;" and in 1625 appeared
Hugo Grotius's celebrated work, "De Jure Belli ac Pacis." In the
course of the next century and a half numerous other publicists added
their observations to the sum of knowledge on the subject. The
principal of these were Pufendorf, Bynkershoek, Wolff and Vattel.
Grotius's book is accounted ordinarily the foundation of the law of
nations, while Vattel's work is probably the best known of the inter
national law classics. Vattel was a native of the principality of
Neuchatel, and his famous work was published in 1758 under the
title of "Le Droit des Gens." Of the writers of the present day the
supreme court of the United States has said that none has a wider
or more deserved reputation than Calvo, who, though writing in
French, is a citizen of the Argentine Republic, employed in its
diplomatic service abroad.8
4. Obligatory Force of International Law.—The law of nations is
not without obligatory force, as some writers have asserted. It is true
that it is not binding on a nation in the same measure that municipal
law is binding on the citizen; but it is sustained by very cogent con
siderations of morality, commercial advantage, and fear of hostile
attack. So forceful are these considerations that nations in their
conduct seldom depart from the recognized principles of this law.
Justice and morality are not of less importance in the intercourse
of nations than in the transactions of individuals. The duties incul
cated by private morality are frequently destitute of the sanction
of positive law, and are enforced merely by conscience and social
opinion. As the very existence of social intercourse in private life
depends upon the observance of these duties, so the existence of that
mutual intercourse among nations which is so essential to their
happiness and prosperity depends upon the rules which have gener
ally been adopted by the great society of nations to regulate that
intercourse. "Justice," said Burke, "is the great standing policy of
civil society, and any eminent departure from it, under any circum
stances, lies under the suspicion of being no policy at all." No nation
can successfully oppose itself to the common standards of right con
duct for any considerable period. Doubtless the rides of international
law, as Vattel observed, like other precepts of morality, of humanity,
and even of wisdom, are addressed to the judgment of the sovereign—
they are guides which he follows or abandons at his will ; and although
they cannot be disregarded by him without obloquy, yet they may
8. The Paquete Habana, 175 U. S. 677, 20 S. Ct. 290, 44 U. S. (L. ed.) 320.
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be disregarded. They are not immutable rules of law, but depend
on political considerations, which may continually vary. Any bellig
erent nation which chooses to withdraw itself from the obligation of
this law may do so at the risk of incurring the penalty of vindictive
retaliation on the part of other nations, and of putting itself in gen
eral hostility with the civilized world.
5. Force Attaching to Municipal Laws; Comity.—It cannot be
admitted, however, that the practice of any one nation can changa
the rules of international law, resting as they do on the common
consent of all civilized communities.9 Many of the usages which
prevail, and which have the force of law, doubtless originated in the
positive prescriptions of some single state, which were at first of lim
ited effect, but which, when generally accepted, became of universal
obligation. This is not giving to the statutes of any nation extra
territorial effect. It is not treating them as general laws; it is only
a recognition of the historical fact that by common consent of man
kind these rules have been acquiesced in as of general obligation.10
No law has any effect, of its own force, beyond the limits of the
sovereignty from which its authority is derived. The extent to which
the law of one nation, as put in force within its territory, whether by
executive order, by legislative act, or by judicial decree, shall be
allowed to operate within the dominion of another nation depends
upon what our greatest jurists have been content to call "the comity
of nations." Although the phrase has been often criticised, no satis
factory substitute has been suggested. "Comity," in the legal sense,
is neither a matter of absolute obligation on the one hand, nor of
mere courtesy and good will upon the other. But it is the recog
nition which one nation allows within its territory to the legislative,
executive, or judicial acts of another nation, having due regard both
to international duty and convenience, and to the rights of its own
citizens or of other persons who are under the protection of its laws.11
Mr. Wheaton says : "All the effect which foreign laws can have in
the territory of a state depends absolutely on the express or tacit
consent of that state. . . . The express consent of a state, to the
application of foreign laws within its territory, is given by acts passed
by its legislative authority, or by treaties concluded with other states.
Its tacit consent is manifested by the decisions of its judicial and
9. Miller v. The Resolution, 2 Dall. conto Gesellschaft v. TJmbreit, 208 U.
1, 1 U. S. (L. ed.) 263; The Scotia, 14 S. 570, 28 S. Ct. 337, 52 U. S. (L. ed.)
Wall. 170, 20 U. S. (L. ed.) 822.
625; Evey v. Mexican Cent. R. Co., 81
10. The Scotia, 14 Wall. 170, 20 U. Fed. 294, 52 U. S. App. 118, 26 C.
S. (L. ed.) 822 ; The Paquete Habana, C. A. 407, 38 L.R.A. 387; Disconto
175 U. S. 677, 20 S. Ct. 290, 44 U. S. Gesellschaft v. Umbreit, 127 Wis. 651,
(L. ed.) 320.
106 N. W. 821. 115 A. S. R. 1063, 15
11. Prifrfr v. Pennsylvania, 16 Pet. L.R.A. (N.S.) 1045.
539, 10 U. S. (L. ed.) 1060; The Dis99
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administrative authorities, as well as by the writings of its publicists.
There is no obligation recognized by legislators, public authorities,
and publicists to regard foreign laws ; but their application is admit
ted, only from considerations of utility and the mutual convenience
of states—ex comitate, ob reciprocam utilitatem." Again, "no sover
eign is bound, unless by special compact, to execute within his domin
ions a judgment rendered by the tribunals of another state; and if,
execution be sought by suit upon the judgment, or otherwise, the
tribunal in which the suit is brought, or from which execution is
6ought, is, on principle, at liberty to examine into the merits of such
judgment, and to give effect to it or not, as may be found just and
equitable. The general comity, utility, and convenience of nations
have, however, established a usage among most civilized states, by
which the final judgments of foreign courts of competent jurisdic
tion are reciprocally carried into execution, under certain regulations
and restrictions, which differ in different countries." 12
6. Duty of Courts to Administer Law of Nations.—The works of
the classical writers on international law—Grotius, Vattel and others
of their period—seem to have been addressed to sovereigns, not to
the courts. These publicists formulated rules for governing future
conduct rather than principles for determining the propriety of past
actions.18 It is in this sense that the law of nations is declared not
to have the effect of positive law; for it unquestionably is true that
the law of nations is the law of all tribunals in the society of nations,
and is supposed to be equally understood by all.14 The courts of all
nations judicially notice this law,15 and it must be ascertained and
administered by the courts of appropriate jurisdiction as often as
questions of right depending upon it are duly presented for their
determination.16 Unless there is some treaty or statute to the con
trary the law of nations is to be treated as part of the law of the land.17
Occasionally the statutes conferring jurisdiction to hear and deter
mine particular controversies require the courts to render their deci
sions in accordance with the rules of international law.18 In case
these rules are unsettled on any point, the court of course will prefer
the exposition thereof that is offered by its own precedents, but if
12. Hilton v. Guvot, 159 U. S. 113, Francis, 2 Wend. (N. Y.) 64, 19 Am.
16 S. Ct. 139, 40 U. S. (L. ed.) 95.
Dec. 549.
13. Rose v. Himely, 4 Cranch 241, 2
16. The Paquete Habana, 175' U. S.
U. S. (L. ed.) 608.
677, 20 S. Ct. 290, 44 U. S. (L. ed.)
14. Rose v. Himely, 4 Cranch 241, 2 320.
U. S. (L. ed.) 608; The Nereide, 9
17. The Nereide, 9 Cranch 388, 3 U.
Cranch 388, 3 U. S. (L. ed.) 769.
S. (L. ed.) 769.
15. The Scotia, 14 Wall. 170, 20 U.
18. United States v. Don Fernando
S. (L. ed.) 822; The Paquete Habana, De La Maza Arredondo, 6 Pet. 691, 8
175 U. S. 677, 20 S. Ct. 290, 44 U. S. U. S. (L. ed.) 547.
(L. ed.) 320; Ocean Insurance Co. v.
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an examination of the principles involved shows such precedents to
be based upon an unsound foundation there will be no hesitation in
adopting the rule of a foreign tribunal. Especially on questions of
commerce ought the courts of our country to bring themselves into
conformity with the practice recognized by the general consent of
other nations.19
II. Nature and Existence of Sovereignty
7. Definition of State or Nation.—Cicero and subsequent publicjurists have broadly denned a state as a body political or society of
men united together for the purpose of promoting their mutual safety
and advantage by their combined strength.20 "Nations or states,"
says Vattel, "are bodies politic; societies of men united together for
the promotion of their mutual safety and advantage by the joint
efforts of their combined strength. Such a society has her affaire
and her interests. She deliberates and takes resolutions in common,
thus becoming a moral person who possesses an understanding and
a will peculiar to herself, and is susceptible of obligations and rights." 1
A more complete and exclusive definition of a sovereign state, as that
term is used in international law, is "a people permanently occupying
a fixed territory, bound together by common laws, habits, and cus
toms into one body politic, exercising, through the medium of an
organized government, independent sovereignty and control over all
persons and things within its boundaries, capable of making war and
peace, and of entering into international relations with other com
munities." 2 Yet separate communities, with an independent local
government, are often described as states, though the extent of their
political sovereignty be limited by relations to a more general gov
ernment or to other countries. The term is used broadly in general
jurisprudence and by writers on public law as denoting organized
political societies with an established government. Within this defi
nition the District of Columbia, under the government of the United
States, has been said to be as much a state as any of those political
communities which compose the United States.8 In those instances
where the form of government is absolute, the person of the sovereign
is identified with the state itself: "L'etat, c'est moi," said Louis
XIV. Hence, jurists frequently use the terms sovereign and state
as synonymous. So also the term sovereign is sometimes used in a
metaphorical sense merely to denote a state, whatever may be the
19. Cucullu v. Louisiana Ins. Co., 5
1. Keith v. Clark, 97 U. S. 454, 24
Mart. N. S. (La.) 464, 16 Am. Dec. U. S. (L. ed.) 1071.
199.
2. Roche v. Washington, 19 Ind. 53,
20. Keith v. Clark, 97 U. S. 454, 24 81 Am. Dec. 376.
TJ. S. (L. ed.) 1071; Roche v. Wash3. Geofroy v. Riggs, 133 U. S. 258,
ington, 19 Ind. 53, 81 Am. Dec. 376.
10 S. Ct. 295, 33 U. S. (L. ed.) 642.
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form of its government, whether monarchical, or republican, or
mixed.
8. American Indians as Constituting Nations.—The North Ameri
can Indians do not, and never have, constituted "nations" as that
word is used by writers on international law, although in a great
number of treaties they are designated as "nations" as well as tribes.4
9. Nationality of United States and Control of Foreign Relations.—
The United States is a sovereign and independent nation, and is
vested by the Constitution with the entire control of international
relations, and with all the powers of government necessary to main
tain that control and to make it effective. The only government of
this country which other nations recognize or treat with is the gov
ernment of the Union.5 The Constitution of the United States speaks
with no uncertain sound on this subject. That instrument, estab
lished by the people of the United States as the fundamental law of
the land, has conferred on the President the executive power; has
made him the commander in chief of the army and navy ; has author
ized him, by and with the consent of the Senate, to make treaties,
and to appoint ambassadors, public ministers and consuls; and has
made it his duty to take care that the laws be faithfully executed.
The Constitution has granted to Congress the power to regulate com
merce with foreign nations, including the entrance of ships, the impor
tation of goods and the bringing of persons into the ports of the
United States ; to establish a uniform rule of naturalization ; to define
and punish piracies and felonies committed on the high seas, and
offenses against the law of nations; to declare war, grant letters of
marque and reprisal, and make rules concerning captures on land
and water; to raise and support armies, to provide and maintain a
navy, and to make rules for the government and regulation of the
land and naval forces; and to make all laws necessary and proper
for carrying into execution these powers, and all other powers vested
by the Constitution in the government of the United States, or in any
department or officer thereof. And the several states are expressly
forbidden to enter into any treaty, alliance or confederation ; to grant
letters of marque and reprisal; to enter into any agreement or com
pact with another state, or with a foreign power ; or to engage in war,
unless actually invaded, or in such imminent danger as will not admit
of delay.9
4. See Indians, vol. 14, p. 113. See
also Johnson v. M'Intosh, 8 Wheat.
543, 5 U. S. (L. ed.) 681; Mitchel v.
United States, 9 Pet. 711, 9 U. S. (L.
ed.) 283; Ex parte Webb, 225 U. S.
663, 32 S. Ct. 769, 56 U. S. (L. ed.)
1248.
5. Chae Chan Ping v. United States,

130 U. S. 581, 9 S. Ct. 623, 32 U. S.
(L. ed.) 1068; Fong Yue Ting v.
United States, 149 U. S. 698, 13 S. Ct.
1016, 37 U. S. (L. ed.) 905.
6. Fong Yue Ting v. United States,
149 U. S. 698, 13 S. Ct. 1016, 37 U. S.
(L. ed.) 905.
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10. Department of Federal Government Clothed with Sovereign
Power.—The department of the United States government in which
power over foreign affairs is lodged is for most purposes that of the
executive, though the legislative department is required to give its
consent to some acts of state, such as the ratification of treaties. At
any rate the judicial department exercises no functions in these mat
ters, the acts and proceedings of the executive department being con
clusive on it.7 In respect of internal affairs the courts and ultimately
the United States supreme court have assumed power under the Con
stitution to review and revise the acts of the legislative and executive
departments. The court will not hesitate to restrain the action of
executive officers. But it is settled by judicial decision that the courts
may not decide whether the government is right or wrong, or review
the action of the political departments, on political questions.8 The
question arose in a suit seeking to restrain the construction of the
Panama Canal. The supreme court said: "Panama has seceded
from the Republic of Colombia and established a new republic, which
has been recognized by other nations. This new republic has by
treaty granted to the United States rights, territorial and otherwise.
Acts of Congress have been passed providing for the construction of
a canal, and in many ways the executive and legislative departments
of the government have committed the United States to this work, and
it is now progressing. For the courts to interfere, and, at the instance
of a citizen, who does not disclose the amount of his interest, stay the
work of construction by stopping the payment of money from the
treasury of the United States therefor, would be an exercise of judi
cial power which, to say the least, is novel and extraordinary." 9 Yet
sovereign power, in the sense in which the term is used in the law of
nations, as the prerogative right of the king or emperor, not only
is not vested in the United States or in any branch of its government,
but cannot be so vested. The sovereign power is with the people.
11. Rights, Powers and Duties of Sovereignty.—No principle of
general law is more universally acknowledged than the perfect equal
ity of nations. The largest and the smallest have equal rights, what
ever may be their relative power. It results from this equality that
no one can rightfully impose a rule on another. Each legislates
for itself, but its legislation can operate on itself alone.10 Incidentally
each nation should be permitted freely to exercise all sovereign rights
7. Garcia v. Lee, 12 Pet. 511, 9 U.
8. In re Cooper, 143 U. S. .472, 12
S. (L. ed.) 1176; Williams v. Suffolk S. Ct. 453, 36 U. S. (L. ed.) 232.
Ins. Co., 13 Pet. 415, 10 U. S. (L. ed.)
9. Wilson v. Shaw, 204 U. S. 24, 27
226; Fong Yue Ting v. United States, S. Ct. 233, 51 U. S. (L. ed.) 352.
149 U. S. 698, 13 S. Ct. 1016, 37 U. S.
10. The Antelope, 10 Wheat. 66, 6
(L. ed.) 905; Wilson v. Shaw, 204 U. U. S. (L. ed.) 268.
S. 24, 27 S. Ct. 233, 51 U. S. (L. ed.)
352.
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that are not inconsistent with the rights of other nations. To pre
serve its independence, and give security against foreign aggression
and encroachment, is the highest duty of every nation, and to attain
these ends nearly all other considerations are to be subordinated.
And it matters not in what form such aggression and encroachment
come.11 A foreign sovereign, as well as any other foreign person,
who has a demand of a civil nature against any person in this country
may prosecute it in the local courts. To deny him this privilege would
manifest a want of comity and friendly feeling. The Constitution
expressly extends the judicial power to controversies between a state,
or citizens thereof, and foreign states, citizens or subjects, without
reference to the subject matter of the controversy. Our own govern
ment has largely availed itself of the like privilege to bring suits in
the English courts in cases growing out of our late civil war. There
are numerous cases in the English reports in which suits of foreign
sovereigns have been sustained, though it is held that a sovereign
cannot be forced into court by suit. Nor is such an action abated
by a change of sovereign, whether by death, termination of office or
otherwise. The reigning emperor, or national assembly, or other
actual person or party in power, is but the agent and representative of
the national sovereignty. A change in such representative works nc
change in the national sovereignty or its rights. The next successoi
recognized by our government is competent to carry on a suit already
commenced and to receive the fruits of it. A deed to or treaty with a
sovereign, as such, inures to his successors in the government of the
country. If a substitution of names is necessary or proper it is a
formal matter, and can be made by the court under its general power
to preserve due symmetry in its forms of proceeding.12
12. Change of Government as Affecting Liabilities.—The fact that
a nation, in the structure of its government, has undergone a change
of greater or less extent does not affect its responsibility to other
nations or their citizens. So long as national identity continues,
just so long will national liability rest on the people. Mr. Wheaton
says: "As to public debts, whether due to or from the state, a mere
change in the form of the government or in the person of the ruler
does not affect their obligation. The essential power of the state,
that which constitutes it an independent community, remains the
same ; its accidental form only is changed. The debts being contracted
in the name of the state, by its authorized agents, for its public use,
the nation continues liable for them, notwithstanding the change in
its internal constitution. The new government succeeds to the fiscal
rights, and is bound to fulfil the fiscal obligations, of the former
11. Fong Yue Ting v. United States,
12. The Sapphire, 11 Wall. 164, 20
149 U. S. 698, 13 S. Ct. 1016, 37 U. S. U. S. (L. ed.) 127.
(L. ed.) 905.
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government." And the citations which he gives from Grotius and
Pufendorf sustain him fully. After the revolution in England,
which dethroned and decapitated Charles I, and installed Cromwell
as supreme, whom his successors called a usurper; after the name of
the government was changed from the Kingdom of England to the
Commonwealth of England; and when, after all this, the son of the
beheaded monarch came to his own, treaties made in the interregnum
were held valid, the judgments of the courts were respected, and the
obligations assumed by the government were never disputed. So of
France. Her bloody revolution, which came near dissolving the
bonds of society itself, her revolutionary directory, her consul, her
Emperor Napoleon, and all their official acts, have been recognized
by the nation, by the other nations of Europe, and by the legitimate
monarchy when restored, as the acts of France, and binding on her
people.18 As to wrongs or injuries done to the government or citi
zens of another state, it seems that, on strict principle, the nation
continues responsible for the damages incurred for such wrongs or
injuries, notwithstanding an intermediate change in the form of its
government, or in the persons of its rulers.
13. Internal Disorders; Civil War; Revolution.—The normal con
dition of states finds their subjects obedient to law and the established
authority. The history of nearly all nations, however, discloses inter
nal disorders of greater or less violence, at times supported by only
a few rebellious subjects, but often reaching the proportions of a
continuing civil war and terminating in revolution. Those who
engage in rebellion must consider the consequences. If they succeed,
rebellion becomes revolution, and the new government will justify its
founders. If they fail, all their acts hostile to the rightful government
are violations of law, and originate no rights which can be recognized
by the courts—certainly the courts of the nation whose authority
and existence have been alike assailed.14 Internal disorder, rebellion
or continuing civil war does not affect the existence of a nation,
although, foreign relations may be interrupted thereby. Even when
anarchy exists for a considerable period of time, the nation continues
to subsist; and so will its existence continue until its sovereignty is
completely extinguished by the final dissolution of the social tie, or
by some other cause which puts an end to the being of the state.
When the government of the United States has admitted the exist
ence of war between foreign powers, whether it has entered already
into any diplomatic relations with them or not, they must be regarded
as belligerents and entitled to all the sovereign rights of war, and conse13. Keith v. Clark, 97 U. S. 454, 24
14. Williams v. Bruffy, 96 U. S. 176,
U. S. (L. ed.) 1071.
24 U. S. (L. ed.) 716.
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quently may claim from us all the obligation? of neutrality.15 The
rule is the same in case of civil war in a foreign country. Each of
the contending parties is deemed by us a belligerent nation, having,
so far as concerns us, the sovereign rights of war, and entitled to be
respected in the exercise of those rights. We cannot interfere to the
prejudice of either belligerent, without making ourselves a party to
the contest, and departing from the position of neutrality.16
14. Recognition of Insurgents.—When insurrectionaries have suc
ceeded in establishing themselves with apparent permanency in the
exclusive occupation of what was part of the territory of their former
sovereign, foreign powers must consider the question of their recog
nition as an independent nation. This question is one of fact depend
ing upon whether the prospective nation has or has not a civil gov
ernment in successful operation, capable of performing the duties
and fulfilling the obligations of an independent power.17 But before
insurgents can claim political recognition, neutral nations may and
often do find it expedient to recognize the state of warfare or bel
ligerency that has been brought about. The normal justification
of a recognition of belligerency requires that there shall be a real
war—that is, a contest carried on with the dimensions and by the
methods of war and not by the methods of savagery, and further that
the recognizing power shall have been brought into contact with such
war in respect of her proprietary or commercial interests.18 As to
the insurgents, the recognition of their belligerency may be of vital
importance, for otherwise they must be deemed to be outlaws and
pirates. Agreeably to the principles of international law and the
reason of the thing, the recognition of belligerency, while not confer
ring all the rights of an independent state, concedes to the govern
ment recognized the rights, and imposes upon it the obligations, of
an independent state in matters relating to the war being waged.19
It belongs exclusively to the political departments of governments to
recognize new states in the revolutions which may occur in the world;
and until such recognition, either by our own government or the
government to which the new state belonged, courts of justice are
bound to consider the ancient state of things as remaining unaltered.20
15. Williams v. Bruffv, 96 U. S. 176, U. S. (L. ed.) 897; Dimond v. Petit, 2
24 U. S. (L. ed.) 716; Waller v. The La. Ann. 537, 46 Am. Dec. 556.
Liberty, 12 La. 98, 32 Am. Dec. 114.
19. Thorington v. Smith, 8 Wall. 1,
16. The Santissima Trinidad. 7 39 U. S. (L. ed.) 361; United States v.
Wheat. 283, 5 U. S. (L. ed.) 454; Wil- The Three Friends, 166 U. S. 1, 17
liams v. Bruffy, 96 U. S. 176, 24 U. S. Ct. 495, 41 U. S. (L. ed.) 897.
S. (L. ed.) 716.
20. Kennett v. Chambers, 14 How.
17. Kennett v. Chambers, 14 How. 38, 14 U. S. (L. ed.) 24; United States
38. 14 U. S. (L. ed.) 24.
v. The Three Friends, 166 U. S. 1, 17
18. United States v. The Three S. Ct. 495, 41 U. S. (L. ed.) 897.
Friends, 166 U. S. 1, 17 S. Ct. 495, 41
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15. De Facto Governments.—When a government is entirely revo
lutionized, and all its departments usurped by force or the voice of
a majority, then prudence recommends, and necessity enforces, obe
dience to the authority of those who may act as the public function
aries, and in such a case the acts of a de facto executive, a de facto
judiciary, and of a de facto legislature must be recognized as valid.
This is required by political necessity. There is no government in
action excepting the government de facto, because all the attributes
of sovereignty have, by usurpation, been transferred from those who
had been legally invested with them to others, who, sustained by
a power above the forms of law, claim to act and do act in their
stead.1 There are several degrees of what is called de facto govern
ment. Such a government, in its highest degree, assumes a character
very closely resembling that of a lawful government. This is when
the usurping government expels the regular authorities from their
customary seats and functions, and establishes itself in their place,
and so becomes the actual government of a country. The distinguish
ing characteristic of such a government is that adherents to it in
war against the government de jure do not incur the penalties of
treason; and under certain limitations, obligations assumed by it in
behalf of the country, or otherwise, will, in general, be respected by
the government de jure when restored. An example may be found
in the government of England under the Commonwealth, first by
Parliament, and afterwards by Cromwell as Protector. It was not,
in the contemplation of law, a government de jure, but it was a
government de facto in the most absolute sense. It incurred obliga
tions and made conquests which remained the obligations and con
quests of England after the Restoration. The better opinion doubtless
is that acts done in obedience to this government could not be justly
regarded as treasonable, though in hostility to the king de jure.
It is very certain that the Confederate government was never acknowl
edged by the United States as a de facto government in this sense.
Nor was it acknowledged as such by other powers. No treaty was
made by it with any civilized state. No obligations of a national
character were created by it, binding after its dissolution on the
states which it represented or on the national government. From
a very early period of the civil war to its close, it was regarded as
simply the military representative of the insurrection against the
authority of the United States. However, there is another description
of government, called also by publicists a government de facto, but
which might, perhaps, be more aptly denominated a government of
paramount force. Its distinguishing characteristics are (1), that its
existence is maintained by active military power within the terri1. Thorington v. Smith, 8 Wall. 1, 19 Intire, 1 J. J. Marsh. (Ky.) 206, 19
U. S. (L. ed.) 361; Hildreth v. Mc- Am. Dec. 61.
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tory and against the rightful authority of an established and lawful
government; and (2), that while it exists, it must necessarily be
obeyed in civil matters by private citizens who, by acts of obedience,
rendered in submission to such force, do not become responsible, as
wrongdoers, for these acts, though not warranted by the laws of
the rightful government. Actual governments of this sort are estab
lished over districts differing greatly in extent and conditions. They
are usually administered directly by military authority, but they may
be administered, also, by civil authority, supported more or less di
rectly by military force. One example of this sort of government is
found in the case of Castine, in Maine, reduced to British possession
during the war of 1812"
16. Extinction of Nations.—A political body or society, when once
organized as a state or nation by an established government, must
remain so until it is destroyed. This may be done by disintegration
of its parts, by its absorption into and identification with some other
state or nation, or by the absolute and total dissolution of the ties
which bind the society together. It is said that there is no other
way in which it can cease to be a state. No change of its internal
polity, no modification of its organization or system of government,
nor any change in its external relations short of entire absorption in
another state, can deprive it of existence or destroy its identity.9
III. National Proprietary Rights
17. Generally.—The general principles of the law of nations leave
no doubt but that every government which is sovereign within its
sphere of action possesses as an inherent attribute the power to acquire
territory by discovery, by agreement or treaty, and by conquest. And
as a general rule, wherever a government acquires territory as a result
of any of the modes above stated, the relation of the territory to the
new government is to be determined by the acquiring power in the
absence of stipulations upon the subject.4 The usage of the world
is, if a nation be not entirely subdued, to consider the holding of
conquered territory as a mere military occupation, until its fate shall
be determined at the treaty of peace. If it be ceded by the treaty,
the acquisition is confirmed, and the ceded territory becomes a part
of the nation to which it is annexed, either on the terms stipulated
in the treaty of cession or on such as its new master shall impose.5
2. Thorington v. Smith, 8 Wall. 1, (L. ed.) 1088 ; In re Fourteen Diamond
19 U. S. (L. ed.) 361.
Rings, 183 U. S. 176, 22 S. Ct. 59, 46
3. Keith v. Clark, 97 U. S. 454, 24 U. S. (L; ed.) 138.
U. S. (L. ed.) 1071.
5. American Ins. Co. v. 350 Rales of
4. Fleming v. Page, 9 How. 603, 13 Cotton, 1 Pet. 511, 7 U. S. (L. ed.)
0. S. (L. ed.) 276; Downes v. Bidwell, 243; Downes v. Bidwell, 182 U. S.
382 U. S. 244, 21 S. Ct. 770, 45 U. S. 244, 21 S. Ct. 770, 45 U. S. (L. ed.)
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Complete conquest, by whatever mode it may be perfected, carries
with it all the rights of the former government; or, in other words,
the conqueror, by the completion of his conquest, becomes the absolute
owner of the property conquered from the enemy nation or state.
His rights are no longer limited to mere occupation of what he has
taken into his actual possession, but they extend to all the property
and rights of the conquered state, including even debts as well as
personal and real property.8 The title and sovereignty acquired under
a treaty of cession are not affected by the continuation of an insurrec
tion on the part of the inhabitants of the ceded territory.7 All courts
of justice are bound to take judicial notice of the territorial extent
of the jurisdiction exercised by the government whose laws they admin
ister,8 or of its recognition or denial of the sovereignty of a foreign
power, as appearing from the public acts of the legislature and execu
tive, although those acts are not formally put in evidence, nor in
accord with the pleadings.*'
18. Power of United States to Acquire Territory.—There can be
no room for question that, under the Constitution, the government
of the United States, in virtue of its sovereignty, supreme within the
sphere of its delegated power, has the full right enjoyed by every
other sovereign nation to acquire territory by all the means recog
nized in international law.10 This power is derived from the treatymaking power and the power to declare and carry on war. The
incidents of these powers are those of national sovereignty, and belong
to all independent governments. The power to make acquisitions of
territory by conquest, by treaty, and by cession is an incident of
national sovereignty.11 Mr. Chief Justice Marshall said: "The Con
stitution confers absolutely on the government of the Union the powers
of making war and of making treaties; consequently, that government
possesses the power of acquiring territory, either by conquest or by
treaty." 12 Furthermore, it is established that the federal govern1088; Dorr v. United States, 195 U.
9. Jones v. United States, 137 U. S.
S. 138, 24 S. Ct. 808, 49 U. S. (L. ed.) 202, 11 S. Ct. 80, 34 U. S. (L. ed.)
128, 1 Ann. Cas. 697.
691.
6. United States v. Huekabee, 16
10. Downes v. Bidwell, 182 U. S.
Wall. 414, 21 U. S. (L. ed.) 457; 244, 21 S. Ct. 770, 45 U. S. (L. ed.)
Downes v. Bidwell, 182 13. S. 244, 21 1088.
S. Ct. 770, 45 U. S. (L. ed.) 1088.
11. Church of Jesus Christ, etc. v.
7. In re Fourteen Diamond Rings, United States, 136 U. S. 1, 10 S. Ct.
183 U. S. 176, 22 S. Ct. 59, 46 U. S. 792, 34 U. S. (L. ed.) 478; Downes v.
(L. ed.) 138.
Bidwell, 182 U. S. 244, 21 S. Ct. 770,
8. Jones v. United States, 137 U. S. 45 U. S. (L. ed.) 1088; Wilson v.
202, 11 S. Ct. 80, 34 U. S. (L. ed.) Shaw, 204 U. S. 24, 27 S. Ct. 233, 51
691; Pearcy v. Stranahan, 205 U. S. U. S. (L. ed.) 351.
257, 27 S. Ct. 545, 51 U. S. (L. ed.)
12. American Ins. Co. v. 356 Bales
793; Gulf, etc., R. Co. v. State, 72 tex. of Cotton, 1 Pet. 511, 7 U. S. (L. ed.)
404, 10 S. W. 81, 13 A. S. R. 815, 1 243.
L.R.A. 849.
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ment may possess territory that is not incorporated into the United
States as a body politic.18 Until Congress shall see fit to incorporate
territory ceded by treaty into the United States, such territory is to
be governed under the power existing in Congress to make laws for
our territories, and subject to such constitutional restrictions on the
powers oT that body as are applicable to the situation.14 The island
of Porto Rico by the treaty of cession became territory appurtenant
to the United States, but not a part of the United States, within the
revenue clauses of the Constitution requiring duties, imposts, and
excises to be uniform "throughout the United States." u
19. Acquisition of Territory by Conquest.—By the laws and usages
of nations, conquest is a valid title, while the victor maintains the
exclusive possession of the conquered country.16 The genius and
character of our institutions are peaceful, and the power to declare
war was not conferred on Congress for the purposes of aggression or
aggrandizement, but to enable the general government to vindicate
by arms, if it should become necessary, its own rights and the rights
of its citizens. A war, therefore, declared by Congress, can never be
presumed to be waged for the purpose of conquest or the acquisition
of territory ; nor does a declaration of war imply an authority to the
President to enlarge the limits of the United States by subjugating
the enemy's country. The United States, it is true, may extend its
boundaries by conquest or treaty, and may demand the cession of
territory as the condition of peace, in order to indemnify its citizens
for the injuries they have suffered, or to reimburse the government
for the expenses of the war. But this can be done only by the treatymaking power or the legislative authority, and is not a part of the
power conferred on the President by the declaration of war. His
duty and his power are purely military. As commander in chief, he
is authorized to direct the movements of the naval and military forces
placed by law at his command, and to employ them in the manner
he may deem most effectual to harass and conquer and subdue the
enemy. He may invade the hostile country, and subject it to the
sovereignty and authority of the United States. But his conquests do
not enlarge the boundaries of this Union, nor extend the operation of
our institutions and laws beyond the limits before assigned to them
by the legislative power.17
13. De Lima v. Bidwell, 182 U. S. 1,
15. Downes v. Bidwell, 182 U. S.
21 S. Ct, 743, 45 U. S. (L. ed.) 1041; 244, 21 S. Ct. 770, 45 U. S. (L. ed.)
Downes v. Bidwell, 182 U*. S. 244, 21 1088.
S. Ct. 770, 45 U. S. (L. ed.) 1088;
16. American Ins. Co. v. 356 Bales
Dorr v. United States, 195 U. S. 138, of Cotton, 1 Pet. 511, 7 U. S. (L. ed.)
24 S. Ct. 808, 49 U. S. (L. ed.) 128, 243; Fleming v. Page, 9 How. 603, 13
1 Ann. Cas. 697.
U. 'S. (L. ed.) 276. See supra, par.
14. Dorr v. United States, 195 U. S. 17.
138, 24 S. Ct. 808, 49 U. S. (L. ed.)
17. Fleming v. Page, 9 How. 603,
128, 1 Ann. Cas. 697.
13 U. S. (L. ed.) 276.
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20. Discovery and Effective Occupation.—By the law of nations,
recognized by all civilized states, dominion of new territory may be
acquired by discovery and occupation, as well as by cession or con
quest; and when citizens or subjects of one nation, in its name and
by its authority or with its assent, take and hold actual, continuous,
and useful possession (although only for the purpose of carrying on
a particular business, such as catching and curing fish or working
mines) of territory unoccupied by any other government or its citi
zens, the nation to which they belong may exercise such jurisdiction
and for such period as it sees fit over territory so acquired. This prin
ciple affords ample warrant for the legislation of Congress concerning
guano islands.18 The Spaniards and Portuguese took the lead among
the nations of Europe, in the splendid maritime discoveries in the East
and West, during the fifteenth and sixteenth centuries. According
to the European ideas of that age, the heathen nations of the other
quarters of the globe were the lawful spoil and prey of their civilized
conquerors. The right of the natives was deemed to be subordinate
to that of the first Christian discoverer, whose paramount claim
excluded that of every other civilized nation, and gradually extin
guished that of the natives. In the various wars, treaties, and nego
tiations, to which the conflicting pretensions of the different nations
to territory on the American continents gave rise, the primitive title
of the Indians has been entirely overlooked, or left to be disposed of
by the states within whose limits they happened to fall, by the stipu
lations of the treaties between the different European powers. Mr.
Chief Justice Marshall said: "On the discovery . of this immense
continent, the great nations of Europe were eager to appropriate to
themselves so much of it as they could respectively acquire. Its vast
extent offered an ample field to the ambition and enterprise of all ;
and the character and religion of its inhabitants afforded an apology
for considering them as a people over whom the superior genius of
Europe might claim an ascendency. The potentates of the Old World
found no difficulty in convincing themselves that they made ample
compensation to the inhabitants of the New by bestowing on them
civilization and Christianity, in exchange for unlimited independence.
But as they were all in pursuit of nearly the same object, it was neces
sary, in order to avoid conflicting settlements, and consequent war
with each other, to establish a principle that all should acknowledge
as the law by which the right of acquisition, which they all asserted,
should be regulated as between themselves. This principle was that
discovery gave title to the government by whose subjects, or by whose
authority, it was made, against all other European governments, which
18. Jones v. United States, 137 U. 244, 21 S. Ct. 770, 45 U. S. (L. ed.)
S. 202, 11 S. Ct. 80, 34 U. S. (L. ed.) 1088.
691; Downes v. Bidwell, 182 U. S.
I11
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title might be consummated by possession. The exclusion of all other
Europeans necessarily gave to the nation making the discovery the
sole right of acquiring the soil from the natives, and establishing
settlements upon it. It was a right with which no Europeans could
interfere. It was a right which all asserted for themselves, and to the
assertion of which, by others, all assented. Those relations which
were to exist between the discoverer and the natives were to be regu
lated by themselves. The rights thus acquired being exclusive, no
other power could interpose between them." 19
21. Prescription as Means of Acquisition.—Vattel, in his Law of
Nations, says: "The tranquillity of the people, the safety of states,
the happiness of the human race do not allow that the possessions,
empire, and other rights of nations should remain uncertain, subject
to dispute and ever ready to occasion bloody wars. Between nations,
therefore, it becomes necessary to admit prescription founded on
length of time as a valid and incontestable title." 20 And Wheaton,
in his International Law, says: "The writers on natural law have
questioned how far that peculiar species of presumption, arising from
the lapse of time, which is called prescription, is justly applicable as
between nation and nation; but the constant and approved practice
of nations shows that by whatever name it be called, the uninterrupted
possession of territory or other property for a certain length of time
by one state excludes the claim of every other in the same manner
as, by the law of nature and the municipal code of every civilized
nation, a similar possession by an individual excludes the claim of
every other person to the article of property in question. This rule
is founded on the supposition, confirmed by constant experience, that
every person will naturally seek to enjoy that which belongs to him ;
and the inference fairly to be drawn from his silence and neglect,
of the original defect of his title, or his intention to relinquish it." 1
There are also moral considerations which should prevent any dis
turbance of long recognized boundary lines; considerations springing
from regard to the natural sentiments and affections which grow up
for places on which persons have long resided; the attachments to
country, to home, and to family, on which is based all that is dearest
and most valuable in life.2 Between the states of the Union, long
acquiescence in the assertion of a particular boundary and the exer
cise of dominion and sovereignty over the territory within it should
19. Johnson v. M'Intosh, 8 Wheat.
543, 5 U. S. (L. ed.) 681.
20. Indiana v. Kentucky, 136 U. S.
479, 10 S. Ct. 1051, 34 U. S. (L. ed.)
329.
1. Indiana v. Kentucky, 136 U. S.
479, 10 S. Ct. 1051, 34 U. S. (L. ed.)

329;
503,
537.
2.
503,
537.

Virginia v. Tennessee, 148 U. S.
13 S. Ct. 728, 37 U. S. (L. ed.)
Virginia v. Tennessee, 148 U. S.
13 S. Ct. 728, 37 U. S. (L. ed.)
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be accepted as conclusive, whatever the international rule may be in
respect of the acquisition by prescription of large tracts of country
claimed by both.8
22. Effect of Transfer of Territory.—The effect of a treaty ceding
territory is to vest in the grantee complete and unqualified title to
all property possessed by the grantor.4 Not only does all real prop
erty pass to the grantee, but also all buildings erected thereon by
the grantor or by others with the grantor's permission—except such
as belong to individuals who have acquired and preserved a right of
removal.5 That there is a total abrogation of the former political
relations of the inhabitants of the ceded region is obvious.6 Their
relations with their former sovereign are dissolved, and new relations
are created between them and the government which has acquired
their territory.7 The same act which transfers their country trans
fers the allegiance of those who remain in it ; 8 and the law, which
may be denominated political, is necessarily changed,9 although that
which regulates the intercourse and general conduct of individuals
remains in force, until altered by the newly created power of the
state.10 The civil government of the United States cannot extend
immediately and of its own force over territory acquired by conquest
even when possession is confirmed by treaty, but such territory must
necessarily, in the first instance, be governed by the military power
under the control of the President as commander in chief, until civil
government is put in operation by the action of the appropriate politi
cal department, at such time and in such degree as that department
may determine.11
23. Status of Laws Subsisting at Time of Transfer.—It is a general
rule of public law, recognized and acted on by the United States,
that whenever political jurisdiction and legislative power over any
territory are transferred from one nation or sovereign to another,
the municipal laws of the country, that is, laws which are intended
3. Rhode Island v. Massachusetts, 4
5. Kinkead v. United States, 150 U.
How. 591, 11 U. S. (L. ed.) 1116; S. 483, 14 S. Ct. 172, 37 U. S. (L. ed.)
Missouri v. Kentucky, 11 Wall. 395, 1152.
20 U. S. (L. ed.) 116; Indiana v. Ken- 6. Vilas v. Manila, 220 U. S. 345,
tucky, 136 U. S. 479, 10 S. Ct. 1051, 31 S. Ct. 416, 55 U. S. (L. ed.) 491.
34 U. S. (L. ed.) 329; Virginia v.
7. American Ins. Co. v. 356 Bales
Tennessee, 148 U. S. 503, 13 S. Ct. of Cotton, 1 Pet. 511, 7 U. S. (L. ed.)
728, 37 U. S. (L. ed.) 537; Louisiana 243.
v. Mississippi, 202 U. S. 1, 26 S. Ct.
8. See infra, par. 24.
408, 50 U. S. (L. ed.) 913.
9. American Ins. Co. v. 356 Bales of
4. Langdeau v. Hanes, 21 Wall. 521, Cotton, 1 Pet. 511, 7 U. S. (L. ed.)
22 U. S. (L. ed.) 606; Chicago, etc., 243.
R. Co. v. McGlinn, 114 U. S. 542, 5
10. See infra, par. 24.
S. Ct. 1005, 29 U. S. (L. ed.) 270;
11. Downes v. Bidwell, 182 U. &
Kinkead v. United States, 150 U. S. 244, 21 S. Ct. 770, 45 U. S. (L. ed.)
483, 14 S. Ct. 172, 37 U. S. (L. ed.) 1088.
1152.
R. C. L. Vol. XV.—8.
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for the protection of private rights, continue in force until abrogated
or changed by the new government or sovereign. The latter may deal
with the inhabitants and give them what law he pleases, unless re
strained by the capitulation or treaty of cession ; but, until an altera
tion is made, the former laws continue.12 As a matter of course,
all laws, ordinances and regulations in conflict with the political char
acter, institutions and constitution of the new government are at
once displaced. Thus, on a cession of political jurisdiction and legis
lative power—and the latter is involved in the former—to the United
States, the laws of the country in support of an established religion
or abridging the freedom of the press, or authorizing cruel and unusual
punishments, and the like, would at once cease to be of obligatory
force without any declaration to that effect ; and the laws of the coun
try on other subjects would necessarily be superseded by existing laws
of the new government upon the same matters. But with respect to
other laws affecting the possession, use and transfer of property, and
designed to secure good order and peace in the community, and pro
mote its health and prosperity, which are strictly of a municipal char
acter, the rule is general that a change of government leaves them in
force until, by direct action of the new government, they are altered
or repealed.18 It is true there is a wide difference between a cession
of political jurisdiction from one nation to another and a cession to
the United States by a state of legislative power over a particular
tract, for a special purpose of the general government; but the prin
ciple which controls as to laws in existence at the time is the same
in both.14 The doctrine that the laws of a conquered or ceded coun
try, except so far as affected by the political institutions of the new
government, remain in force, after conquest or cession, until changed
by it, does not apply to laws authorizing the alienation of any portions
of the public domain, or to officers charged under the former govern
ment with that power. No proceedings affecting the rights of the
12. Keene v. M'Donough, 8 Pet. 308,
8 U. S. (L. ed.) 955; Mitehel v. United
States, 9 Pet. 711, 9 U. S. (L. ed.)
283; Strother v. Lucas, 12 Pet. 410, 9
U. S. (L. ed.) 1137; Chicago, etc., R.
Co. v. MeGlinn, 114 U. S. 542, 5 S. Ct.
1005, 29 U. S. (L. ed.) 270; More v.
Steinbach, 127 U. S. 70, 8 S. Ct. 1067,
32 U. S. (L. ed.) 51; Downes v. Bidwell, 182 U. S. 244, 21 S. Ct. 770, 45
U. S. (L. ed.) 1088; Ortega v. Lara,
202 U. S. 339, 26 S. Ct. 707, 50 U. S.
(L. ed.) 1055; Vilas v. Manila, 220 U.
S. 345, 31 S. Ct. 416, 55 U. S. (L. ed.)

13. Chicago, etc., R. Co. v. McOlinn,
114 U. S. 542, 5 S. Ct. 1005, 29 U. S.
(L. ed.) 270; Downes v. Bidwell, 182
U. S. 244, 21 S. Ct. 770, 45 U. S. (L.
ed.) 1088; Ortega v. Lara, 202 U. S.
339, 26 S. Ct. 707, 50 U. S. (L. ed.)
1055; Alvarez y Sanchez v. United
States, 216 U. S. 167, 30 S. Ct. 361,
54 U. S. (L. ed.) 432; Vilas v. Manila,
220 U. S. 345, 31 S. Ct. 416, 55 U. S.
(L. ed.) 491.
14. Chicago, etc., R. Co. v. McGlinn,
114 U. S. 542, 5 S. Ct. 1005, 29 U. S.
(L. ed.) 272.
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new government over public property could be taken, except in pur
suance to its authority on the subject.15
24. Private Rights as Affected by Transfer.—It is no doubt the
received doctrine that in cases of ceded or conquered territory, the
rights of private property in lands are respected. Grants made by
the former government, being rightful when made, are not usually
disturbed. Allegiance is transferred from one government to the
other without any subversion of property.18 It is laid down by Vattel
that "the conqueror lays his hands on the possessions of the state,
whilst private persons are permitted to retain theirs; they suffer but
indirectly by the war, and to them the result is that they only
change masters." 17 Mr. Chief Justice Marshall said: "It may not
be unworthy of remark that it is very unusual, even in cases of con
quest, for the conqueror to do more than to displace the sovereign,
and assume dominion over the country. The modern usage of nations,
which has become law, would be violated, and that sense of justice
and right which is acknowledged and felt by the whole civilized world
would be outraged, if private property should be generally confiscated
and private rights annulled. The people change their allegiance;
their relation to their sovereign is dissolved; but their relations to
each other, and their rights of property, remain undisturbed." 18
Treaties of cession invariably stipulate that the inhabitants of the
ceded territory shall be secure in the enjoyment of their property ; 19
but the courts take a broader ground, and hold, as a general prin
ciple of international law, that a mere cession of territory operates
only on the sovereignty and jurisdiction, including the right to the
public domain, and not on the private property of individuals which
15. More v. Steinbach, 127 U. S. 70, 98 U. S. 491, 25 U. S. (L. ed.) 213;
8 S. Ct. 1067, 32, U. S. (L. ed.) 51.
Interstate Land Co. v. Maxwell Land
16. Mutual Assurance Co. v. Watts, Grant Co., 139 U. S. 569, 11 S. Ct.
1 Wheat. 279, 4 U. S. (L. ed.) 91; 656, 35 U. S. (L. ed.) 278; Cessna v.
Henderson v. Poindexter, 12 Wheat. United States, 169 U. S. 165, 18 S. Ct.
530, 6 U. S. (L. ed.) 718; United 314, 42 U. S..(L. ed.) 702; TeschemaStates v. Percheman, 7 Pet. 51, 8 U. chcr v. Thompson, 18 Cal. 11, 79 Am.
S. (L. ed.) 604; Delassus v. United Dec. 151; Kelly v. Harrison, 2 Johns.
States, 9 Pet. 117, 9 U. S. (L. ed.) 71; Cas. (N. Y.) 29, 1 Am. Dec. 154.
Mitchel v. United States, 9 Pet. 711, 9
17. Leitensdorfer v. Webb, 20 How.
U. S. (L. ed.) 283; Strother v. Lucas, 176, 15 U. S. (L. ed.) 891.
12 Pet. 410, 9 U. S. (L. ed.) 1137;
18. United States v. Percheman, 7
Jones v. McMasters, 20 How. 8, 15 Pet. 51, 8 U. S. (L. ed.) 604.
U. S. (L. ed.) 805; United States v.
19. Soulard v. United States, 4 Pet.
Moreno, 1 Wall. 400, 17 U. S. (L. ed.) 511, 7 U. S. (L. ed.) 938; New Orleans
633; United States v. De Repentigny, v. De Annas, 9 Pet. 224, 9 U. S. (L.
5 Wall. 211, 18 U. S. (L. ed.) 627; ed.) 109; Dent v. Emmeger, 14 Wall.
Grisar v. McDowell, 6 Wall. 363, 18 308, 20 U. S. (L. ed.) 838; Interstate
U. S. (L. ed.) 863; Dent v. Emmeger, Land Co. v. Maxwell Land Grant Co.,
14 Wall. 308, 20 U. S. (L. ed.) 838; 139 U. S. 569, 11 S. Ct. 656, 35 U. S.
Langdeau v. Hanes, 21 Wall. 521, 22 (L. ed.) 278.
U. S. (L. ed.) 606; Airhart v. Massieu,
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had been segregated from the public domain before the cession.*0
But while this is the acknowledged rule in cases of ceded and even
conquered territory, with regard to titles acquired from a former sov
ereign who had undoubted right to create them, it does not apply
to cases of disputed boundary, in relation to titles created by a sover
eign in possession, but not rightfully so. In the latter case, when
the true boundary is ascertained, or adjusted by agreement, grants
made by either sovereign beyond the limits of his rightful territory,
whether he had possession or not (unless confirmed by proper stipu
lations), fail for want of title in the grantor.1 Again, tbe obligation
imposed on the grantee to respect rights of private property in the
ceded territory is entirely consistent with the right of the grantee
to provide reasonable means for determining the validity of all titles
within the ceded territory, to require all persons having claims to
lands to present them for recognition, and to decree that all claims
which are not thus presented shall be considered abandoned.2 Un
doubtedly private rights of property within the ceded territory are
not affected by the change of sovereignty and jurisdiction, and are
entitled to protection, whether the party had the full and absolute
ownership of the land, or merely an equitable interest therein, which
required some further act of the government to vest in him a per
fect title. But the duty of providing the mode of securing these
rights, and of fulfilling the obligations imposed by the treaty, belong,
in the case of a cession to the United States, to the political depart
ment of the government; and Congress may either itself discharge
that duty or delegate it to the judicial department.8 Lastly it may
be observed that the obligation to respect private rights of property
does not extend to such rights as are inconsistent with the genius
of the government of the grantee nation and in conflict with the
spirit of its institutions.4
25. Wrongs Committed by Grantor Nation.—It is the duty of a
nation receiving a cession of territory to respect all rights of prop
erty as those rights were recognized by the nation making the cession,
but it is no part of its duty to right the wrongs which the grantor
nation may have theretofore committed upon every individual. There
may be an exception when the dispossession and wrong of the grantor
20. Soulard v. United States, 4 Pet.
2. Barker v. Harvey, 181 U. S. 481,
511, 7 U. S. (L. ed.) 938; Dent v. Em- 21 S. Ct. 690, 45 U. S. (L. ed.) 963.
meger, 14 Wall. 308, 20 U. S. (L. ed.)
3. Astiazaran v. Santa Rita Land,
838; Coffee v. Groover, 123 U. S. 1, 8 etc., Co., 148 U. S. 80, 81, 13 S. Ct.
1. Harcourt v. Gaillard, 12 Wheat. Harvey, 181 U. S. 481, 21 S. Ct. 690,
523, 6 U. S. (L. ed.) 716; Henderson 45 U. S. (L. ed.) 963.
v. Poindexter, 12 Wheat. 530, 6 U. S.
4. Sanchez v. United States, 216 U.
(L. ed.) 718; Coffee v. Groover, 123 S. 167, 30 S. Ct. 167, 54 U. S. (L. ed.)
U. S. 1, 8 S. Ct. 1, 31 U. S. (L. ed.) 432.
51.
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lnation have occurred so recently before the cession that the individual
may not have had time to appeal to the courts or authorities of that
nation for redress. In such a case perhaps the duty will rest upon
the grantee nation, but such possible exception in no manner abridges
the general rule that among the burdens assumed by the nation receiv
ing the cession is not the obligation to right wrongs which have for
many years theretofore been persisted in by the grantor nation.5
26. Boundaries between Nations.—It is a part of the general right
of sovereignty, belonging to independent nations, to establish and fix
the disputed boundaries between their respective limits ; and the bound
aries so established and fixed by compact between nations become
conclusive on all the subjects and citizens thereof, and bind their
rights; and are to be treated, to all intents and purposes, as the real
boundaries. This right is expressly recognized to exist in the states
of the Union by the Constitution of the United States, and is guarded
in its exercise by a single limitation or restriction only, requiring the
consent of Congress.6 A settlement of boundaries is not a judicial,
but a political, question. The courts of the United States are bound'
by the decisions of the executive and legislative departments of the
government in this respect.7 Indeed, in a controversy between nations
concerning national boundaries, it is scarcely possible that the courts
of either should refuse to abide by the measures adopted by its own
government. The judiciary is not the department of the government
to which the assertion of its interests against foreign powers is con
fided, and its duty commonly is to decide upon individual rights
according to those principles which the political departments of the
nation have established. If the course of the nation has been a plain
one, its courts will hesitate to pronounce it erroneous.8
27. Water Boundaries; Rivers, Bays, Straits.—"In case of doubt,"
says Vattel, "every country lying upon a river is presumed to have
no other limits but the river itself ; because nothing is more natural
than to take a river for a boundary, when a state is established on
its borders; and wherever there is a doubt, that is always to be pre
sumed which is most natural and most probable." 0 Frequently it
is said that the boundary is the "middle of the stream," 10 but this
is not strictly true. Commercial considerations make it imperative,
5. Cessna v. United States, 169 U. Hams v. Suffolk Ins. Co., 13 Pet. 415,
S. 165, 18 S. Ct. 314, 42 U. S. (L. ed.) 10 U. S. (L. ed.) 226; United States v.
703.
Texas, 162 U. S. 1, 16 S. Ct. 725, 40
6. Poole v. Fleeter, 11 Pet. 185, 9 U. S. (L. ed.) 867. But see Rhode
U. S. (L. ed.) 680; Rhode Island v. Island v. Massachusetts, 12 Pet. 657, 9
Massachusetts, 12 Pet. 657, 9 U. S. U. S. (L. ed.) 1233.
(L. ed.) 1233; United States v. Stone,
8. Foster v. Neilson, 2 Pet. 253, 7
2 Wall. 525, 17 U. S. (L. ed.) 765.
U. S. (L. ed.) 415.
7. U. S. v. Arredondo, 6 Pet. 691,
9. Handly v. Anthony, 5 Wheat.
B U. S. (L. ed.) 547; Garcia v. Lee, 12 374, 5 U. S. (L. ed.) 113.
Pet. 511, 9 U. S. (L. ed.) 1176; Wil10. Handly v. Anthony, 5 Wheat.
117

INTERNATIONAL LAW

15 R. C. L.

where states or nations are divided by a navigable river, that each
should hold to the center thread of the main channel or current
along which vessels in the carrying trade pass—that is, to the channel
of commerce, not the shallow water of the stream, which, at some
seasons of the year, may be impossible of navigation.11 Mr. Justice
Field, delivering an opinion of the supreme court, said: "When
a navigable river constitutes the boundary between two independent
states, the line denning the point at which the jurisdiction of the two
separates is well established to be the middle of the main channel
of the stream. The interest of each state in the navigation of the
river admits of no other line. The preservation by each of its equal
right in the navigation of the stream is the subject of paramount
interest. It is, therefore, laid down in all the recognized treatises on
international law of modern times that the middle of the channel
of the stream marks the true boundary between the adjoining states
up to which each state will, on its side, exercise jurisdiction. In
international law, therefore, and by the usage of European nations,
the term 'middle of the stream,' as applied to a navigable river, is
the same as the middle of the channel of such stream." 12 The term
"thalweg" is commonly used by writers on international law in defi
nition of water boundaries between states, meaning the middle, or
deepest, or most navigable channel. And while often styled in
English "fairway" or "midway" or "main channel," the word itself
has been adopted in many languages. "Thalweg" literally means
the deep way or most navigable channel and refers to the course
ordinarily taken by vessels proceeding down stream—that is, in the
current or channel as distinguished from the course upstream, which
naturally avails itself of the slack water of the flats. It seems that
the principle of the thalweg is applicable, as a rule, in respect of
water boundaries, to sounds, bays, straits, gulfs, estuaries, and other
arms of the sea. As to boundary lakes and landlocked seas, where
there is no necessary track of navigation, the line of demarcation is
drawn in the middle, and this is true of narrow straits separating the
lands of two different states; but whenever there is a deep-water sail
ing channel therein, it is thought by the publicists that the rule of
the thalweg applies.18
28. Alluvion, Accretion, Avulsion.—Whatever changes happen to
either bank of the river by accretion on the one or degradation of
374, 5 U. S. (L. ed.) 113; Alabama v. Co., 123 111. 535, 17 N. E. 439, 5 A.
Georgia, 23 How. 505, 16 U. S. (L. ed.) S. R. 545.
556; Hagan v. Campbell, 8 Port.
12. Iowa v. Illinois, 147 U. S. 1, 13
(Ala.) 9, 33 Am. Dec. 267.
S. Ct. 239, 37 U. S. (L. ed.) 55.
11. Louisiana v. Mississippi, 202 U.
13. Louisiana v. Mississippi, 202 U.
S. 1, 2.6 S. Ct. 408, 50 U. S. (L. ed.) S. 1, 26 S. Ct. 408, 50 U. S. (L. ed.)
913; Buttenuth v. St. Louis Bridge 913.
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the other, that is, hy the gradual and as it were insensible accession
or abstraction of mere particles, the river as it runs continues to be
the boundary. One country may, in process of time, lose a little of
its territory, and the other gain a little, but the territorial relations
cannot be reversed by such imperceptible mutations in the course
of the river. The general aspect of things remains unchanged. And
the convenience of allowing the river to retain its previous function,
notwithstanding such insensible changes in its course, or in either
of its banks, outweighs the inconveniences, even to the injured party,
involved in a detriment, which, happening gradually, is inappreciable,
in the successive moments of its progression. But, on the other hand,
if, deserting its original bed, the river forces for itself a new channel
in another direction, then the nation through whose territory the
river thus breaks its way suffers injury by the loss of territory greater
than the benefit of retaining the natural river boundary, and that
boundary remains in the middle of the deserted river bed. For, in
truth, just as a stone pillar constitutes a boundary, not because it is
a stone, but because of the place in which it stands, so a river is
made the limit of nations, not because it is running water bearing a
certain geographical name, but because it is water flowing in a given
channel, and within given banks, which is the real international
boundary. Such is the received rule of the law of nations on this
point, as laid down by all the writers of authority.14 Vattel states
the rule as follows: "If a territory which terminates on a river has
no other boundary than that river, it is one of those territories that
have natural and indeterminate bounds (territoria arcifinia), and it
enjoys the right of alluvion; that is to say, every gradual increase
of soil, every addition which the current of the river may make to
its bank on that side, is an addition to that territory, stands in the
same predicament with it, and belongs to the same owner. . . .
But if, instead of a gradual and progressive change of its bed, the
river, by an accident merely natural, turns entirely out of its course
and runs into one of the two neighboring states, the bed which it
has abandoned becomes thenceforward their boundary, and remains
the property of the former owner of the river (§ 267), and the river
itself is, as it were, annihilated in all that part, while it is reproduced
in its new bed and there belongs only to the state in which it flows." 15
14. Misa0uri v. Kentucky, 11 Wall, trine of accretion as applied to private
395, 20 U. S. (L. ed.) 116; Nebraska boundaries, see Accretion, vol. 1, p.
v. Iowa, 143 U. S. 359, 12 S. Ct. 396, 226.
36 U. S. (L. ed.) 187; Missouri v.
15. Nebraska v. Iowa, 143 U. S. 350,
Nebraska, 196 U. S. 23, 25 S. Ct. 155, 12 S. Ct. 396, 36 U. S. (L. ed.) 186.
49 U. S. (L. ed.) 372. As to the doc119
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IV. National Jurisdiction
Generally
29. Scope of Sovereign Power.—It may be justly laid down aa a
general proposition that all persons and property within the terri
torial jurisdiction of a sovereign are amenable to the jurisdiction of
himself or his courts; and that the exceptions to this rule are such
only as by common usage and public policy have been allowed, in
order to preserve the peace and harmony of nations, and to regu
late their intercourse in a manner best suited to their dignity and
rights.16 Every state or nation possesses the power of regulating the
conditions on which the real or personal property, within its terri
tory, may be held or transmitted; and of determining the state and
capacity of all persons therein, as well as the validity of the contracts
and other acts which arise there, and the rights and obligations which
result from them ; and, finally, of prescribing the conditions on which
suits at law may be commenced and carried on within its territory.
Conversely, no state can, by its laws, directly affect, bind, or regulate
property beyond its own territory, or control persons who do not reside
within it, whether they be native-born subjects or not. A system
which would recognize in each state the power of regulating persons
or things beyond its territory would exclude the equality of rights
among nations and the exclusive sovereignty which belongs to each
of them. Said Mr. Chief Justice Marshall: "The jurisdiction of the
nation, within its own territory, is necessarily exclusive and absolute.
It is susceptible of no limitation not imposed by itself: any restric
tion derived from an external source would imply a diminution of
its sovereignty to the extent of the restriction, and an investment of
that sovereignty to the same extent in that power which could impose
such restriction." 17 Exemptions from the operation of local laws
have been established in the case of a foreign sovereign, or his repre
sentative,18 fleet or army 19 coming within the territorial limits of
another state; and by compact between nations the agents of one
frequently exercise a limited jurisdiction over citizens resident in
another.20
30. Property within Territory.—One of the attributes of sover
eignty permits the sovereign power, regardless of the form of political
organization of the state or nation, to appropriate and dispose, in
ease of necessity or to secure the public safety, of all of the wealth
16. The Santissima Trinidad, 7 Am. Dec. 328. See also The Apollon,
Wheat. 283, 5 U. S. (L. ed.) 454.
9 Wheat. 362, 6 U. S. (L. ed.) ILL ,
17. Schooner Exchange v. McFad18. See infra, par. 50.
den, 7 Cranch 116, 3 U. S. (L. ed.)
19. See infra, par. 51.
287 ; repeated in People v. McLeod,
20. See infra, par. 82.
1 Hill (N. Y.) 377, 25 Wend. 483, 37
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represented by the state. The principle is the same whether the
property be real or personal.1 This power is known as the eminent
domain, and is not a subject relating to the law of nations.2 Again,
international law is limited, so far as rights of property and contracts
are concerned, to movable, or, in the phrase of the common law,
personal property, which is in its nature capable of being carried or
transmitted from one country to the other, and it does not usually
concern itself with private interests in immovable property or real
estate;8 although any government may doubtless by express law or
edict appropriate or confiscate for its own benefit the use, the profits,
or even the title, of land within its own territory or occupation,
belonging to subjects of the enemy.4 The title of aliens in real estate
is usually left to be regulated by the municipal law, and, under our
system of government, by the laws of the several states, except so
far as controlled by treaties with foreign powers.5
31. Foreign Sentences in Personam.—No sovereign is bound, unless
by special compact, to execute within his dominions a judgment ren
dered by the tribunals of another state; and if execution be sought
by suit upon the judgment, or otherwise, the tribunal in which the
suit is brought, or from which execution is sought, is, on principle,
at liberty to examine into the merits of such judgment, and to give
effect to it or not, as may be found just and equitable. Again, the
right belongs to every court to examine whether the sentence offered
to it emanates from an authority competent, by the law of nations,
to judge of the matters on which it has pronounced. But the gen
eral comity, utility, and convenience of nations have established a
usage among most civilized states, by which the final judgments of
foreign courts of competent jurisdiction are reciprocally carried into
execution, under certain regulations and restrictions, which differ in
different countries.6
32. Foreign Sentences in Rem.—A judgment in rem, adjudicating
the title to a ship or other movable property within the custody of
the court, is conclusive as to the proprietary interest in, and title to,
the thing in question, wherever the same comes incidentally in con
troversy in another state.7 As said by Chief Justice Marshall : "The
sentence of a competent court, proceeding in rem, is conclusive with
respect to the thing itself, and operates as an absolute change of the
1. Polard v. Hagan, 3 How. 212, 11
6. Cucullu v. Louisiana Ins. Co., 5
D. S. (L. ed.) 565.
Mart. N. S. (La.) 464, 16 Am. Dec.
2. See Eminent Domain, vol. 10, p. 199. And see Judgments, post, par.
13
388
3. Kershaw v. Kelsey, 100 Mass. 561,
7. Hilton v. Guyot, 159 U. S. 113, 16
fl7 Am. Dec. 124, 1 Am. Rep. 142.
S. Ct. 139, 40 U. S. (L. ed.) 95. See
4. See infra, par. 89 et seq.
also Admiralty, vol. 1, p. 406.
5. Kershaw v. Kelsey, 100 Mass.
561, 97 Am. Dec. 124, 1 Am. Rep.
142.
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property. By such sentence, the right of the former owner is lost,
and a complete title given to the person who claims under the decree.
No court of co-ordinate jurisdiction can examine the sentence. The
question, therefore, respecting its conformity to general or municipal
law can never arise, for no co-ordinate tribunal is capable of making
the inquiry." 9 The most common illustrations of this are decrees
of courts of admiralty and prize, which proceed on principles of inter
national law. Whatever doubts may exist as to the conclusiveness
of foreign sentences in respect of facts collaterally involved in the
judgment, the peace of the civilized world and the general security
and convenience of commerce obviously require that full and com
plete effect should be given to such sentences, wherever the title to
the specific property, which has been once determined in a competent
tribunal, is again drawn in question in any other court or country9
Similarly, a judgment affecting the status of persons, such as a decree
confirming or dissolving a marriage, is recognized as valid in every
country, unless contrary to the policy of its own law.10 Of course it
is indispensable that the foreign court should have had control of
the res. It is repugnant to every idea of a proceeding in rem to
act against a thing which is not in the power of the sovereign under
whose authority the court proceeds; and no nation will admit that
its property should be absolutely changed, while remaining in its
own possession, by a sentence which is entirely ex parte. Those on
board a vessel are supposed to represent all who are interested in it,
and if placed in a situation which requires them to take notice of
any proceedings against a vessel and cargo, and enables them to assert
the rights of the interested, the cause is considered as being properly
heard, and all concerned are parties to it. But the owners of vessels
navigating the high seas, or lying in port, cannot take notice of any
proceedings which may be instituted against those vessels in foreign
countries; and, consequently, such proceedings would be entirely ex
parte, and a sentence founded on them never would be, and never
ought to be, regarded.11
33. Criminal Offenses.—Subject to some exceptions, every sover
eign state is conceded to have power to punish all offenses against
its municipal laws committed within its territorial limits by all per
sons whomsoever.12 Nor is this all. The law of nations requires
every national government to use "due diligence" to prevent a wrong
being done within its own dominion to another nation with which
8. Williams v. Armroyd, 7 Cranch 16 S. Ct. 139, 40 U. S. (L. ed.) 96.
423, 3 U. S. (L. ed.) 392.
See also Divorce and Separation, vol.
9. Croudson v. Leonard, 4 Cranch 9, p. 247.
434, 2 U. S. (L. ed.) 670 ; Hilton v.
11. Rose v. Himely, 4 Cranch 241, 2
Guyot, 159 U. S. 113, 16 S. Ct. 139, U. S. (L. ed.) 608.
40 U. S. (L. ed.) 95.
12. See infra, par. 34 et seq.
10. Hilton v. Guyot, 159 U. S. 113.
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it is at peace, or to the people thereof. Under this principle an obli
gation of every nation to punish those who, within its own jurisdiction,
counterfeit the money of another nation has long been recognized.
Vattel uses this language: "From the principles thus laid down,
it is easy to conclude that if one nation counterfeits the money of
another, or if she allows and protects false coiners who presume to
do it, she does that nation an injury." In the time of Vattel certifi
cates of the public debt of a nation, government bonds, and other
government securities were rarely seen in any other country than
that in which they were put out. Banks of issue were not so common
as to need special protection for themselves or the public against for
gers and counterfeiters elsewhere than at home. Now, however, the
amount of national and corporate debt and of corporate property
represented by bonds, certificates, notes, bills and other forms of
commercial securities, which are bought and sold in all the money
markets of the world, both in and out of the country under whose
authority they were created, is something enormous. Such being the
case, it is easy to see that the same principles that developed, when
it became necessary, the rule of national conduct which was intended
to prevent, as far as might be, the counterfeiting of the money of one
nation within the dominion of another may with just propriety be
extended to the protection of the custom among bankers of dealing
in foreign securities, whether national or corporate, which have been
put out under the sanction of public authority at home, and sent
abroad as the subjects of trade and commerce.18
34. Intercourse with Foreign Nations.—The intercourse of the
United States with foreign nations and its policy in regard to them
are placed by the Constitution in the hands of the government, and
its decisions on these subjects are obligatory on every citizen of the
Union. He is bound to be at war with the nation against which the
war-making power has declared war, and equally bound to commit no
act of hostility against a nation with which the government is in
amity and friendship. This principle is universally acknowledged
by the laws of nations. It lies at the foundation of all governments,
as there could be no social order or peaceful relations between the
citizens of different countries without it. It is, however, more emphat
ically true in relation to the citizens of the United States. For, as the
sovereignty resides in the people, every citizen is a portion of it, and
is himself personally bound by the laws which the representatives of
the sovereignty may pass, or the treaties into which they may enter,
within the scope of their delegated authority.14 The political depart
ment of the United States government has complete control of foreign
13. United States v. Arjona, 120 U.
14. Kennett v. Chambers, 14 How.
S. 479, 7 S. Ct. 628, 30 U. S. (L. ed.) 38, 14 U. S. (L. ed.) 316; Gandolfo v.
728.
Hartman, 49 Fed. 181, 16 L.IJ.A. 277.
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affairs and its acts and proceedings are binding upon the courts.15
If the executive branch of government assumes the existence of any
fact in its correspondence with a foreign nation, the judicial depart
ment is concluded thereby. If this were not the rule, cases might
often arise in which, on the most important questions of foreign
jurisdiction, there would be an irreconcilable difference between the
executive and judicial departments. By one of these departments,
a foreign island or country might be considered as at peace with the
United States, while the other would consider it in a state of war.
No well regulated government has ever sanctioned a principle so
unwise, and so destructive of national character.16 It is very well
understood to be a part of the law of nations that each nation may
designate, on its own terms, the ports and places within its territory
for foreign commerce, and that any attempt to introduce foreign
goods elsewhere, within its jurisdiction, is a violation of its sovereignty.
It is not necessary that such should be declared in terms, or by any
decree or enactment, the expressed allowances being the limit of the
liberty given to foreigners to trade with such nation.17 Congress has
the exclusive and unfettered power to regulate . commerce with the
Indian tribes, a power as broad as that to regulate commerce with
foreign nations. The only efficient way of dealing with the Indian
tribes was to place them under the protection of the general govern
ment. Their peculiar habits and character required this; and the
history of the country has shown the necessity of keeping them "sep
arate, subordinate and dependent." Accordingly, treaties have been
made and laws passed separating Indian Territory from that of the
states, and providing that intercourse and trade with the Indians shall
be carried on solely under the authority of the United States. Congress
very early passed laws relating to the subject of Indian commerce,
which were from time to time modified by the lessons of experience.18
Territorial Jurisdiction
35. Generally.—It is conceded that the legislation of every country
is territorial ; that beyond its own territory, it can only affect its own
subjects or citizens. It is not easy to conceive a power to execute a
municipal law or to enforce obedience to that law without the circle
in which that law operates. A power to seize for the infraction of a
law is derived from the sovereign, and must be exercised, it would
seem, within those limits which circumscribe the sovereign power.
The rights of war may be exercised on the high seas, because war is
15. See supra, par. 10.
18. Cherokee Tobacco, 11 Wall. 616,
16. Williams v. Suffolk Ins. Co., 13 20 U. S. (L. ed.) 227; United States
Pet. 415, 10 U. S. (L. ed.) 226.
v. 43 Gal. Whiskey, 93 U. S. 188, 23
17. Cross v. Harrison, 16 How. 164, U. S. (L. ed.) 846! See Indians, voL
14 U. S. (L. ed.) 889.
14, p. 144.
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waged on the high seas ; but the pacific rights of sovereignty must be
exercised within the territory of the sovereign.19 Included within the
territory of a nation are all such islands as are natural appendages
of the coast on which they border and from which they are formed.2'
It is immaterial whether they are formed of earth, sand, rock or
whatnot, or whether they are of sufficient firmness to be inhabited or
fortified. Islands of alluvion are within the rule.1
36. High Seas.—Though there can be no doubt about the jurisdic
tion of a nation over the persons that compose its fleets when they
are out at sea, it does not follow that the nation has jurisdiction over
any portion of the ocean itself. It is not a permanent property which
it acquires, but a mere temporary right of occupancy in a place which
is common to all mankind, to be successively used by all as they
have occasion. At one time it was claimed that the ocean, or portions
of it, were subject to the exclusive use of particular nations. The
Spaniards, in the 16th century, asserted the right to exclude all others
from the Pacific ocean. The Portuguese claimed, with the Spaniards,
under the grant of Pope Alexander VI the exclusive use of the Atlan
tic ocean west and south of a designated line. And the English,
in the 17th century, claimed the exclusive right to navigate the seas
surrounding Great Britain.2 But in modern times no nation claims
any jurisdiction over the ocean which will exclude an equal juris
diction by every other nation. The ocean is regarded as a common
highway for mankind. Every one is free to go and come as he chooses
unless interdicted by his own sovereign, or unless he interferes with
some power which has been conceded to each nation because it is
necessary for its self-protection,8 and no exclusive right to a part
of the high seas can be acquired by immemorial use or lost by nonuser—in accordance with the principles of prescription. Those things
which are originally the common property of all mankind can only
become the exclusive property of a particular individual or society
of men by moans of possession. In order to establish the claim of a
particular nation to a right of property in the sea, that nation must
obtain and keep possession of it, which thus far has proved to be
impossible. Again, it has been argued that no ship has a right to
approach another at sea; and that every ship has a right to draw
19. Rose v. Himely, 4 Cranch 241, 2
1. Louisiana v. Mississippi, 202 U.
U. S. (L. ed.) 608; The Exchange v. S. 1, 26 S. Ct. 408, 50 U. S. (L. ed.)
M'Faddon, 7 Cranch 116, 3 U. S. (L. 913.
ed.) 287.
2. United States v. Rodgers, 150 U.
20. Louisiana v. Mississippi, 202 U. S. 249, 14 S. Qt. 109, 37 U. S. (L. ed.)
S. 1, 26 S. Ct. 408, 50 U. S. (L. ed.) 1671.
,,
913; Pearcy v. Stranahan, 205 U. S.
3. The Marianna Flora, 11 Wheat. 1,
257, 27 S. Ct. 545, 51 U. S. (L. ed.) 6 U. S. (L. ed.) 405.
793.
Note: 46 L.R.A. 264.
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round her a line of jurisdiction, within which no other is at liberty
to intrude—in short, that she may appropriate so much of the ocean
as she may deem necessary for her protection, and prevent any nearer
approach. But such a doctrine appears to be without support of
reason or precedent. Every vessel undoubtedly has a right to the
use of so much of the ocean as she occupies, and as is essential to
her own movements. Beyond this, no exclusive right has ever yet
been recognized, and we see no reason for admitting its existence.
Merchant ships are in the constant habit of approaching each other
on the ocean, either to relieve their own distress, to procure informa
tion, or to ascertain the character of strangers; and, hitherto, there
has never been supposed in such conduct any breach of the customary
observances, or of the strictest principles of the law of nations. On
the other band, it is as clear that no ship is, under such circum
stances, bound to lie by, or wait the approach of any other ship.
She is at full liberty to pursue her voyage in her own way, and to
use all necessary precautions to avoid any suspected sinister enterprise
or hostile attack. She has a right to consult her o'.vn safety; but, at
the same time, she must take care not to violate the rights of others.
She may use any precautions dictated by the prudence or fears of
her officers, either as to delay or the progress or course of her voyage;
but she is not at liberty to inflict injuries upon other innocent parties,
simply because of conjectural dangers. These principles seem to us
the natural result of the common duties and rights of nations navi
gating the ocean in time of peace. Such a state of things carries
with it very different obligations and responsibilities from those which
belong to public war, and is not to be confounded with it.4
37. Littoral Sea.—Strictly speaking, the authority of a nation
cannot extend beyond her own territory. By the common consent
of nations, however, this authority has been enlarged, where the sea
is the boundary, to the distance of a cannon shot or marine league
from the shore. Within these limits foreigners are- protected, and
prizes cannot rightfully be made of their vessels by enemies. A
seizure made within those waters is a hostile act which the nation
is bound to repel.5 Of course the open sea within the three mile
limit is subject to a common right of navigation.6 And the right
of the nation to protect itself from injury, by preventing its laws
4. The Mananna Flora, 11 Wheat. 264 and note; Cucnllu v. Louisiana
1, 6 U. S. (L. ed.) 405.
Ins. Co., 5 Mart. N. S. (La.) 464, 16
5. Church v. Hubbart, 2 Cranch 187, Am. Dee. 199; Com. v. Manchester,
2 U. S. (L. ed.) 249; United States v. 152 Mass. 230, 25 N. E. 113, 23 A. S.
Rodfrers, 150 U. S. 249. 14 S. Ct. 109, R. 820, 9 L.R.A. 236.
.17 U. S. (L. ed.) 1071; Humboldt
Note: 3 Ann. Cas. 811.
Lumber Manufacturers' Ass'n v.
6. Manchester v. Massachusetts, 139
Christopherson, 73 Fed. 239, 44 U. S. U. S. 240, 11 S. Ct. 559, 35 U. S.
App. 434, 19 C. C. A. 481, 46 L.R.A. (L. ed.) 161; Com. v. Manchester, 152
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from being evaded, is not restrained to this boundary. It may watch
its coast and seize ships that are approaching it with an intention to
violate its laws. It is not obliged to wait until the offense is con
summated before it can act. It may guard against injury, as well
as punish it. If indeed, in the exercise of this right, an unreasonable
range be taken, other nations may object. But so long as it is con
fined to the seizure of vessels entering the port for which they are
destined, -it will not, it is presumed, form a just ground of complaint.7
This right has been repeatedly asserted by legislation relative to
breaches of shipping laws, neutrality laws, and customs or revenue
laws, as well as the case of fisheries. In each instance reasonable
necessity seems to have been the basis for such legislation and the
reason for its recognition in international law.8 Again, the right
of a belligerent to search a neutral vessel on the high seas for contra
band of war is universally admitted, because the belligerent has a
right to prevent the injury done to himself by the assistance intended
for his enemy.9 The courts will not inquire into the jurisdiction
of the United States over that portion of the waters adjoining its
territory which has been assumed by the executive department of
government, the question being merely a political and not a judicial
one.10
38. Bays, Gulfs and Straits.—The maritime territory of ever}"
state or nation extends to the ports, harbors, bays, mouths of rivers,
and adjacent parts of the sea inclosed by headlands. Bays wholly
within the territory of a nation, the headlands of which are not more
than two marine leagues, or six geographical miles, apart, have always
been regarded as a part of the territory of the nation in which they
lie.11 Straits are passages communicating from one sea to another.
If the navigation of the two seas thus connected is free, the naviga
tion of the channel by which they are connected ought also to be
free. Even if such strait be bounded on both sides by the territory
of the same sovereign, and is at the same time so narrow as to be
commanded by cannon shot from both shores, the exclusive territorial
Mass. 230, 25 N. E. 113, 23 A. S. R. 199; The North v. Rex, 37 Can. Sup.
820, 9 L.R.A. 236.
Ct. 385, 3 Ann. Cas. 806.
7. Hudson v. Guestier, 6 Cranch 281,
9. Church v. Hubbart, 2 Crar.ch 187,
3 U. S. (L. ed.) 224; Manchester v. 2 U. S. (L. ed.) 249.
Massachusetts, 139 U. S. 240, 11 S. Ct.
10. Note: 46 L.R.A. 268.
559, 35 U. S. (L. ed.) 161; Com. v.
11. Manchester v. Massachusetts,
Manchester, 152 Mass. 230, 25 N. E. 139 U. S. 240, 11 S. Ct. 559, 35 U. S.
113, 23 A. S. R. 820, 9 L.R.A. 236; (L. ed.) 159; Louisiana v. Mississippi,
The North v. Rex, 37 Can. Sup. Ct. 202 U. S. 1, 26 S. Ct. 408, 50 U. S.
385, 3 Ann. Cas. 806.
(L. ed.) 913; Com. v. Manchester, 152
Notes: 46 L.R.A. 267; 3 Ann. Cas. Mass. 230, 25 N. E. 113, 23 A. S. R.
811.
820, 9 L.R.A. 236.
8. Cucullu v. Louisiana Ins. Co., 5
Mart. N. S. (La.) 464, 16 Am. Dec
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jurisdiction of that sovereign over such strait is controlled by the
right of other nations to communicate with the seas thus connected.
There is more reason for a nation's claiming jurisdiction over narrow
seas adjoining its coast than over the broad ocean. The circum
stances may be such that the interest of other nations is not suffi
cient to cause them to question a claim of exclusive jurisdiction, and
6uch claim may therefore exist for a long time unchallenged or chal
lenged only by a nation too weak to enforce its rights. But if the
narrow sea is in the pathway of general commerce a nation asserting
exclusive jurisdiction over it must be prepared to defend the claim
against the combined protest of the others. Since this would require
an appeal to war, and involve the concession of similar rights to
others, a nation must be very powerful, and the asserted jurisdiction
of great value, to warrant the assertion of the claim. The cases are
rare where such a claim has been set up since the demands of com
merce have required the freedom of the seas. In fact few nations
have ever officially asserted such a claim, the claims being for the
most part found in legal writings, and being largely theoretical
rather than practical.12
39. Lakes and Rivers.—When a body of water is wholly within
the territory of a state or nation there is strong reason why the nation
should have exclusive jurisdiction over it, and it has been customary
for the nations to assert such jurisdiction.18 This is the case not
only with wholly enclosed lakes but also with rivers; and when lakes
and rivers are between two countries, a part of such lakes and rivers
may be appropriated by one adjoining nation, and a part by the
other.14 Turkey, while the owner of the land around the Black
sea, claimed that it was mare clausum and that it had the right to
exclude other nations from navigating it. After a portion of the
shore passed to Russia, although the right of other nations to navi
gate it and the straits leading to it was recognized, an express excep
tion was made of armed vessels.15 The United States of America
and Great Britain have asserted jurisdiction over the entire body
of the Great Lakes which lie between the former country and Canada,
and have by treaty fixed the boundary line between the two countries
in the center of the lakes.19
40. Fishery Rights.—It has often been a matter of controversy
how far a nation has a right to control the fisheries on its seacoast,
and in the bays and arms of the sea within its territory; but the
limits of this right have never been placed at less than a marine
12. Note: 46 L.R.A. 266.
15. Note: 46 L.R.A. 276.
13. People v. Tyler, 7 Mich. 161, 74
16. United States v. Rodgers, 150 U.
Am. Dec. 703.
S. 249, 14 S. Ct. 109, 37 U. S. (L. ed.)
Note: 46 L.R.A. 275.
' 1071.
14. People v. Tyler, 7 Mich. 161, 74
Note: 46 L.R.A. 277.
Am. Dec. 703.
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league from the coast on the open sea; and bays wholly within the
territory of a nation, the headlands of which are not more than six
geographical miles apart, have always been regarded as a part of
the territory of the nation in which they lie. More extensive rights
in these respects have been and are now claimed by some nations,
but apparently all nations concede to one another the right to control
the fisheries within a marine league of the coast, and in bays within
the territory the headlands of which are not more than two marine
leagues apart.17 Included in this territorial jurisdiction is the right
of control over fisheries, whether the fish be migratory, free-swim
ming fish, or free-moving fish like lobsters, or fish attached to or
imbedded in the soil.18
41. Air Superjacent to Land.—It cannot be admitted that things
of which the use is inexhaustible, such as the sea and running water,
may be so appropriated as to exclude others from using these elements
in any manner which' does not occasion a loss or inconvenience to
the proprietor. This is what is called an innocent use. Thus the
jurisdiction possessed by one nation over coastal waters, sounds,
straits, and other arms of the sea, leading through its own territory
to that of another, or to other seas common to all nations, is deemed
not to exclude others from the right of innocent passage through these
communications.19 Now, it may be reasoned that this principle
should be extended to the use by aerial craft of the space superjacent
to the territory of nations. Indeed, a zone theory has been advanced,
in analogy to the three mile limit principle. Just as a nation's juris
diction is deemed to extend a league from shore and no farther, so
it has been thought that control of superjacent space is limited to a
particular height and does not extend ad coelum. It is believed, how
ever, that any view denying to a nation full and absolute rights in
the space above its territory is erroneous, and not sustainable by
sound reasoning. An obvious objection to the zone theory is that
the dropping of destructive materials is practically independent of
height. The analogy of the sea does not hold good. The practical
considerations in favor of unqualified and unlimited national owner
ship and control of superjacent space should outweigh any refined
theories that may be evolved by rationalists and metaphysicians.
Regardless of what may be the result of abstract argument, it seems
to be clear that no nation will yield assent to any theory whereby it
17. Manchester v. Massachusetts,
Note: 39 L.R.A. 582.
139 U. S. 240, 11 S. Ct. 559, 35 U. S.
See supra, par. 37.
(L. cd.) 159; Louisiana v. Mississippi,
18. Com. v. Manchester, 152 Mass.
202 U. S. 1, 26 S. Ct. 408, 50 U. S. 230, 25 N. E. 113, 23 A. S. R. 820, 9
(L. ed.) 913; Com. v. Manchester, 152 L.R.A. 236.
Mass. 230, 25 N. E. 113, 23 A. S. R.
19. See supra, par. 37, 38.
820, 9 L.R.A. 236.
R. C. L. Vol. XV.—9.
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is deprived of complete jurisdiction over any portion of its super
jacent space. The vital interests of nations point to this conclusion.
V. Jurisdiction of Person's
42. Generally; Nationals Resident Abroad.—Primarily the juris
diction of a state or nation is coextensive with it? territorial limits.
It has full and complete jurisdiction over all persons within its ter
ritory, and it is without authority to affect those who are beyond
its boundaries. This is the general rule, but there are numerous
exceptions.20 It is true in a sense that the laws of the state, applicable
to the civil condition and personal capacity of its citizens, designated
by modern writers as "nationals" operate on them even when resident
in a foreign country. Such are those universal personal qualities
which take effect either from birth, such as citizenship, legitimacy,
and illegitimacy ; at a fixed time after birth, as minority and majority;
or at an indeterminate time after birth, as idiocy and lunacy, bank
ruptcy, marriage, and divorce, ascertained by the judgment of a
competent tribunal. The laws of the state affecting all these personal
qualities of its subjects travel with them wherever they go, and attach
to them in whatever country they are resident. In referring, how
ever, to the right of a state to bind its own native subjects every
where, we speak only of its claim and exercise of sovereignty over
them, when they return within its own territorial jurisdiction, and
not of its right to compel or require obedience to such laws on the
part of other nations, within their own territorial sovereignty.1
43. Aliens Resident Here.—Every nation has an exclusive right
to regulate persons and things within its own territory, according to
its sovereign will and public policy. All strangers are under the
protection of the sovereign while they are within his territories, and
owe a temporary allegiance in return for that protection.2 When
private individuals of one nation spread themselves through another
as business or caprice may direct, mingling indiscriminately with
the inhabitants of that other, or when merchant vessels enter for the
purposes of trade, it would be obviously inconvenient and dangerous
to society, and would subject the laws to continual infraction, and
the government to degradation, if such individuals or merchants
did not owe temporary and local allegiance, and were not amenable
to the jurisdiction of the country. Nor can the foreign sovereign
have any motive for wishing such exemption. His subjects thus
passing into foreign countries are not employed by him, nor are
they engaged in national pursuits. Consequently there are powerful
motives for not exempting persons of this description from the juris20. See supra, par. 29.
2. Carlisle v. United States, 16 Wall
1. Carlisle v. United States, 16 Wall. 147, 21 U. S. (L. ed.) 426.
147, 21 U. S. (L. ed.) 426.
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diction of the country in which they are found, and no one motive
for requiring it. The implied license, therefore, under which they
enter can never be construed to grant such exemption.8 An alien,
in whatever manner he may have entered our territory, is, if he
commit a crime while here, amenable to our criminal law.4 And the
fact that he acts with the approval of his sovereign detracts nothing
from his responsibility and punishability. Spies and other persons
undertaking the commission of crimes not authorized by public war
are not protected by the command of their superior from punish
ment in the tribunals of the nation whose laws are violated.5 In
dividuals are not, however, answerable in foreign tribunals for acts
done in their own country in behalf of their government by virtue
of their official authority. Considerations of comity, and of the
highest expediency, require that the conduct of states, whether in
transactions with other states or with individuals, their own citizens
or foreign citizens, should not be called in question by the legal
tribunals of another jurisdiction. The citizens of a state have an
adequate redress for any grievances at its hands by an appeal to the
courts or the other departments of their own governments. Foreign
citizens can rely upon the intervention of their respective govern
ments to redress their wrongs, even by a resort, if necessary, to the
arbitrament of war. It would be not only offensive and unnecessary,
but it would imperil the amicable relations between governments
and vex the peace of nations to permit the sovereign acts or political
transactions of states to be subjected to the examination of the legal
tribunals of other states. Influenced by these reasons, and because
the acts of the official representatives of the state are those of the state
itself, when exercised within the scope of their delegated powers,
courts and publicists have recognized the immunity of public agents
from suits brought in foreign tribunals for acts done within their
own states in the exercise of the sovereignty thereof.6
44. Criminal Jurisdiction.—Criminal offenses, according to the
rule of the common law, are so far local that they may be taken
cognizance of only by the courts of the place where they are com
mitted. This principle is peculiar to our system of jurisprudence;
the continental nations do not hesitate to punish in their own courts
offenses committed by their citizens while resident in foreign coun
tries. So unsatisfactory has the common law rule been found to be
in international practice that by treaties and statutes offenses com
mitted by a subject or citizen, within the territorial limits of a foreign
state, have been made punishable in the courts of that country to
3. The Exchange v. M'Faddon, 7' 377, 25 Wend. 483, 37 Am. Dec 328
Cranch 116, 3 U. S. (L. ed.) 2S7.
6. Underbill v. Hernandez, 0o Fed
4. People v. McLeod. 1 Hill (N. Y.) 577, 26 'U. S. App. 573, 13 C. C A.
377, 25 Wend. 483, 37 Am. Dec. 328. 51, 38 L.R.A. 405.
5. People v. McLeod, 1 Hill (N. Y.)
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which the party owes allegiance, and whose laws he is bound to
obey. There has been some contrariety in the opinions of different
public jurists on this question ; but the preponderance of their author
ity is greatly in favor of the jurisdiction of the courts of the offender's
country, in such a case, wherever such jurisdiction is expressly con
ferred on those courts, by the local laws of that country.7 It is
evident that a state cannot punish an offense against its municipal
laws, committed within the territory of another state, unless by its
own citizens; nor can it arrest the persons or property of the sup
posed offender within that territory ; but it may arrest its own citizens
in a place which is not within the jurisdiction of any other nation,
as the high seas, and punish them for offenses committed within
such a place, or within the territory of a foreign state.8
45. Pursuit and Surrender of Fugitives.—"We cannot," says Vattel,
"enter the territory of a nation in pursuit of a criminal, and take
him from thence. This is what is called a violation of territory;
and there is nothing more generally acknowledged as an injury that
ought to be repelled by every state that would not suffer itself to be
oppressed." 9 Furthermore, it is only in modern times that the
nations of the earth have imposed on themselves the obligation of
delivering these fugitives from justice to the states where theif
crimes were committed, for trial and punishment.10 Publicists long
have been divided on the question how far a sovereign state is obliged
to deliver up persons, whether its own subjects or foreigners, charged
with or convicted of crimes committed in another country, upon the
demand of a foreign state, or of its officers of justice. Some of these
writers, including Chancellor Kent, have maintained the doctrine
that, according to the law and usage of nations, every nation is
obliged to refuse an asylum to individuals accused of crimes affecting
the general peace and security of society, and whose extradition is
demanded by the government of that country within whose jurisdic
tion the crime has been committed.11 But whatever authors may
say to the contrary, one nation is not bound to deliver up persons
accused of crimes who have escaped into its territories on the demand
of another nation against whose laws the alleged, crime was com
mitted. The government of the United States has from the very
7 American Banana Co. v. United
10. United States v. Rauscker, 3J.9
Fruit Co., 213 U. S. 347, 29 S. Ct. 511, U. S. 407, 7 S. Ct. 234, 30 U. S. (L.
53 U. S. (L. ed.) 826, 16 Ann. Cas. ed.) 425. As to international rendi1047 and note.
tions of persons charged with crime,
8. St. Clair v. United States, 154 U. see Extradition', vol. 11, p. 709.
S. 134. 14 S. Ct. 1002, 38 U. S. (L.
11. Ex parte McCabe, 46 Fed. 363,
ed.) 936.
12 L.R.A. 589; Adriance v. Lagrave,
9. People v. McLeod, 1 Hill (N. Y.) 59 N. Y. 110, 17 Am. Rep. 317.
377, 25 Wend. 483, 37 Am. Dec. 328.
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beginning acted on this principle.12 In like manner the delivering
up by one state of deserters from the military or naval service of
another also depends entirely on mutual comity, or on special com
pact between different nations. But while no right to demand the
surrender of fugitives is recognized in the absence of special compact,
treaties respecting extradition have been negotiated by the United
States with the principal nations of the world.18 The power to sur
render is clearly included within the treaty-making power and the
corresponding power of appointing and receiving ambassadors and
other public ministers.14 Its exercise pertains to public policy and
governmental administration, is devolved on the executive depart
ment, and the decisions of executive officers within this sphere are
not open to judicial revision.15
46. Surrender by One of States of Union.—Whether in the United
States, in the absence of any treaty on the subject with a foreign
nation from whose justice a fugitive may be found in one of the
states, and in the absence of any act of Congress on the subject, a
state can, through its own judiciary or executive, surrender him for
trial to such foreign nation, is a question which has been under con
sideration by the courts of this country without any very conclusive
result.16 The power of surrender is a part of the foreign intercourse
of this country which has undoubtedly been conferred upon the
federal government; and it is clearly included in the treaty-making
power and the corresponding power of appointing and receiving
ambassadors and other public ministers. There is no necessity for
the states to enter upon the relations with foreign nations which are
necessarily implied in the extradition of fugitives from justice found
within the limits of the state, as there is none why they should in
their own name make demand upon foreign nations for the sur
render of such fugitives. At this day, and after the repeated exam
inations which have been made by the supreme court into the powers
of the federal government to deal with all such international questions
exclusively, it can hardly be admitted that, even in the absence of
12. United States v. Rauscher, 119 S. Ct. 945, 57 U. S. (L. ed.) 1274;
U. S. 407, 7 S. Ct. 234, 30 U. S. (L. Com. v. Hawes, i3 Bush (Ky.) 697,
ed.) 425; Terlinden v. Ames, 184 U. S. 26 Am. Rep. 242.
270, 22 S. Ct. 484, 46 U. S. (L. ed.)
14. Holmes v. Jennison, 14 Pet. 569,
534; Ex parte McCabe, 46 Fed. 363, 10 U. S. (L. ed.) 593; Terlinden v.
12 L.R.A. 589; Adriance v. Lagrave, Ames, 184 U. S. 270, 22 S. Ct. 484, 46
59 N. Y. 110, 17 Am. Rep. 317.
U. S. (L. ed.) 534.
13. United States v. Rauscher, 119
15. Terlinden v. Ames, 184 U. S.
U. S. 407, 7 S. Ct. 234, 30 U. S. (L. 270, 22 S. Ct. 484, 46 U. S. (L. ed.)
ed.) 425; Terlinden v. Ames, 184 U. 534.
S. 270, 22 S. Ct. 484, 46 U. S. (L. ed.)
16. United States v. Rauscher, 119
534; Collins v. O'Neil, 214 U. S. 113, U. S. 407, 7 S. Ct. 234, 30 U. S.
29 S. Ct. 573, 53 U. S. (L. ed.) 933; (L. ed.) 425.
Charlton v. Kelly, 229 U. S. 447, 33
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treaties or acts of Congress on the subject, the extradition of a fugitive
from justice can become the subject of negotiation between a state
of this Union and a foreign government.17 In any event the ques
tion, with others which might arise in the absence of treaties or acts
of Congress on the subject, is now of very little importance, since,
with nearly all the nations of the world with which our relations
are such that fugitives from justice may be found within their
dominions or within ours, we have treaties which govern the rights
and conduct of the parties in such cases. These treaties are also sup
plemented by acts of Congress, and both are in their nature
exclusive.1?
47. Acts Committed by Aliens Outside Territory.—It is an accepted
rule of the common law that a person may not be called on to defend
himself before a tribunal within whose territorial jurisdiction he
has not placed himself. The rule is the same in civil as well as crim
inal cases. If, however, the party is within reach of its process, the
court may proceed to an adjudication. Indeed, where the parties are
not only foreigners but belong to different nations, and an injury
or salvage service takes place on the high seas, there seems to be
no good reason why the party injured or doing the service should
ever be denied justice in our courts. Neither party has any peculiar
claim to be judged by the municipal law of his own country, since
the case is pre-eminently one communis juris and can generally be
more impartially and satisfactorily adjudicated by the court of a
third nation having jurisdiction of the res or parties than by the
courts of either of the nations to which the litigants belong. The
parties cannot be remitted to ,a home forum, for, being subjects of
different governments, there is no such tribunal. The forum which
is common to them both by the jus gentium is any court within the
reach of whose process they may both be found.19 Of course a person
may not be prosecuted for crime before a tribunal of a foreign country
because of an act not committed within the territorial jurisdiction of
the court. Such a prosecution lacks both the jurisdictional basis of
locality, which is insisted on by the common law, and also the element
of nationality, which is deemed by the continental nations to be a
sufficient basis for criminal jurisdiction.20
. , , ,
48. Vessels on High Seas; Piracy.—Both the public and private
vessels of every nation, on the high seas, and out of the ' territorial
limits of any other state, are subject to the jurisdiction of the state
17. United States v. Rauseher, 119
18. United States v. Rauscher, 119
U. S. 407, 7 S. Ct. 234, 30 U. S. (L. U. S. 407, 7 S. Ct. 234, 30 .U. S. (In
ed.) 425; Collins v. O'Neil, 214 U. S. ed.) 425. And see supra, par. 45.
113, 29 S. Ct. 573, 53 U. S. (L. ed.)
19. The Belgenland, 114 U. S. 355,
933; People v. Curtis, 50 N. Y. 321, 10 5 S. Ct. 860, 29 U. S. (L. ed.) 152.
Am. Rep. 483. And see Extradition, And see Admiralty, vol. 1, p. 415.
vol. 11, p. 722.
20. See supra, par. 44.
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to which they belong. So far as transactions had on board are con
cerned, such vessels axe deemed to be within the country of their
owners. Constructively they constitute a part of the territory of the
nation to which the owners belong.1 During the continuance of
warfare, however, neutral vessels become subject to the right of visit
and search. This right is strictly a belligerent right, allowed by the
general consent of nations in time of war, and limited to those
occasions.2 Again, when a vessel within foreign territory commits
an infraction of its law, she may be immediately pursued into the
open seas beyond the territorial limits and there taken, either for the
protection of its fisheries or its revenues or coasts.8 There is scarcely
a writer on the law of nations who does not allude to piracy as a
crime of a settled and determinate nature; and whatever may be
the diversity of definitions, in other respects, all writers concur in
' holding that robbery, or forcible depredations on the sea, animo
furandi, is piracy. The same doctrine is held by all the great writers
on maritime law, in terms that admit of no reasonable doubt. The
common law, too, recognizes and punishes piracy as an offense, not
against its own municipal code, but as an offense against the law of
nations (which is part of the common law), as an offense against the
universal law of society, a pirate being deemed an enemy of the
human race. Indeed, until the statute of 28 Henry VIII, clu 15, piracy
was punishable in England only in the admiralty as a civil law
offense; and that statute, in changing the jurisdiction, has been
universally admitted not to have changed the nature of the offense.
Sir Charles Hedges, in his charge at the admiralty sessions, in the
case of Rex v. Dawson (5 State Trials), declared in emphatic terms
that "piracy is only a sea term for robbery, piracy being a robbery
committed within the jurisdiction of the admiralty." Sir Leoline
Jenkins, too, on a like occasion, declared that "a robbery, , ,when
committed upon the sea, is what we call piracy;" and he cited the
civil law writers in proof. And it is manifest from the language
of Sir William Blacketone, in his comments on piracy, that he con
sidered the common law definition as distinguishable jn, no essential
respect from that of the law of nations. So that, whether we advert
to writers on the common law, or the maritime law, or the law of
nations, we shall find that they universally treat of piracy as an
offense against the law of nations, and that its true definition by that
1. Wilson v. McNamee, 102 U. S.
2. The Antelope, 10 Wheat. 66, 6
572, 26 U. S. (L. ed.) 234; United U. S. (L. ed.) 268; The Marianna
States v. Rodgers, 150 U. S. 249, 14 Flora, 11 Wheat. 1, 6 U. S. (L. ed.)
S. Ct. 109, 37 U. S. (L. ed.) 1071; 405.
McCargo v. New Orleans Ins. Co., 10
3. The North v. Rex, 37 Can. Sup.
Rob. (La.) 202, 43 Am. Dee. 180; Ct. 385, 3 Ann. Cas. 806.
People v. Tyler, 7 Mieh. 161, 74 Am.
Dee. 703.
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law is robbery upon the sea. And the general practice of all nations
in punishing all persons, whether natives or foreigners, who have
committed this offense against any persons whatsoever, with whom
they are in amity, is a conclusive proof that the offense is supposed
to depend, not upon the particular provisions of any municipal code,
but upon the law of nations, both for its definition and punishment.
Being a crime not against any particular state, but against all man
kind, piracy may be punished in the competent tribunal of any
country where the offender may be found, or into which he may be
carried, although committed on board a foreign vessel on the high
seas.4 But every hostile attack, in a time of peace, is not necessarily
piratical. It may be by mistake, or in necessary self-defense, or
to repel a supposed meditated attack by pirates. It may be justifiable,
and then no blame attaches to the act; or it may be without just
excuse, and then it carries responsibility in damages. If it proceed •
farther, if it be an attack from revenge and malignity, from gross
abuse of power, and a settled purpose of mischief, it then assumes the
character of a private unauthorized war, and may be punished by
all the penalties which the law of nations can properly administer.5
Power to define and punish piracies and felonies upon the high seas,
and offenses against the law of nations, is given to Congress by the
Constitution in the broadest terms.6
49. Merchant Vessels in Port.—It is part of the law of civilized
nations that when a merchant vessel of one country enters the ports
of another for the purposes of trade, it subjects itself to the law of
the place to which it goes, unless by treaty or otherwise the two
countries have come to some different understanding or agreement.
As the owner has voluntarily taken his vessel for his own private
purposes to a place within the dominion of a government other than
his own, and from which he seeks protection during his stay, he
owes that government such allegiance for the time being as is due
for the protection to which he becomes entitled.7 It has been the
uniform practice for the courts of the country of which the port is
part to punish crimes committed by one foreigner on another in
a foreign merchant ship.8 From experience, however, it was found
4. United States v. Palmer, 3 Wheat.
7. United States v. Diekelman, 92 U.
610, 4 U. S. (L. ed.) 471; United S. 520, 23 U. S. (L. ed.) 742; WildenStates v. Smith, 5 Wheat. 153, 5 U. hus' Case; 120 U. S. 1, 7 S. Ct. 385,
S. (L. ed.) 57; The Marianna Flora, 30 U. S. (L. ed.) 565; McCargo v.
11 Wheat. 1, 6 U. S. (L. ed.) 405. See New Orleans Ins. Co., 10 Rob. (La.)
Piracy.
202, 43 Am. Dee. 180; People v. Tyler,
5. The Marianna Flora, 11 Wheat. 7 Mich. 161, 74 Am. Dec. 703.
See
1, 6 U. S. (L. ed.) 405.
also Criminal Law, vol. 8, pp. 1026. The Palmyra, 12 Wheat. 1, 6 U. 103.
S. (L. ed.) 531; People v. Tyler, 7
8. Wildenhus' Case, 120 U. S. 1, 7
Mich. 161, 74 Am. Dec. 703.
S. Ct. 385, 30 U. S. (L. ed.) 565.
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long ago that it would be beneficial to commerce if the local govern
ment would abstain from interfering with the internal discipline of
the ship and the general regulation of the rights and duties of the
officers and crew towards the vessel or among themselves. And so
by comity it came to be generally understood among civilized nations
that all matters of discipline and all things done on board which
affected only the vessel or those belonging to her, and did not involve
the peace or dignity of the country, or the tranquillity of the port,
should be left by the local government to be dealt with by the author
ities of the nation to which the vessel belonged as the laws of that
nation or the interests of its commerce should require.9 But if
crimes are committed on board of a character to disturb the peace
and tranquillity of the country to which the vessel has been brought,
the offenders have never by comity or usage been entitled to any
exemption from the operation of the local laws for their punish
ment, if the local tribunals see fit to assert their authority. Such
being the general public law on this subject, treaties and conventions
have been entered into by nations having commercial intercourse,
the purpose of which has been to settle and define the rights and
duties of the contracting parties with respect to each other in these
particulars, and thus prevent the inconvenience that may arise from
attempts to exercise conflicting jurisdictions.10
50. Sovereigns and Their Representatives.—The perfect equality
and absolute independence of sovereigns, and a common interest
impelling them to mutual intercourse, and an interchange of good
offices with each other, have given rise to a class of cases in which
every sovereign is understood to waive the exercise of a part of that
complete exclusive territorial jurisdiction which has been stated to
be the attribute of every nation.11 One of these is admitted to be
the exemption of the person of the sovereign from arrest or detention
within a foreign territory. If he enters that territory with the
knowledge and license of its sovereign, that license, although con
taining no stipulation exempting his person from arrest, is univer
sally understood to imply such stipulation. A foreign sovereign is
not to be understood as intending to subject himself to a jurisdiction
incompatible with his dignity, and the dignity of his nation, and it
is to avoid this subjection that the license has been recognized. The
character to whom it is given, and the object for which it is granted,
equally require that it should be construed to impart full security
to the person who has obtained it. This security, however, need
not be expressed; it is implied from the circumstances of the case.12
9. Wildenhus' Case, 120 U. S. 1, 7
10. Wildenhus' Case, 120 U. S. 1, 7
S. Ct. 385, 30 U. S. (L. ed.) 565; Me- S. Ct. 385. 30 U. S. (L. ed.) 565.
Cargo v. New Orleans Ins. Co., 10
11. See supra, par. 29.
Rob. (La.) 202, 43 Am. Dec. 180.
12. The Exchange v. M'Faddon, 7
Note: 4(3 L.R.A. 275.
Cranch 116, 3 U. S. (L. ed.) 287.
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A second case, standing on much the same principles, is the immunity
which all civilized nations allow to foreign ministers.18 Whatever
may be the principle on which this immunity is established, whether
a foreign ambassador or minister is considered as in the place of
the sovereign he represents, or by a political fiction is supposed to
be extraterritorial, and, therefore, in point of law, not within the
jurisdiction of the sovereign at whose court he resides, still the
immunity itself is granted by the governing power of the nation to
which the minister is deputed. This fiction of extraterritoriality
could not be erected and supported against the will of the sovereign
of the territory. He is supposed to assent to it. This consent is not
expressed. It is true that in some countries, and in this among
others, a special law is enacted for the case. But the law obviously
proceeds on the idea of prescribing the punishment of an act pre
viously unlawful, not of granting to a foreign minister a privilege
which he would not otherwise possess. The assent of the sovereign
to the very important and extensive exemptions from territorial juris
diction which are admitted to attach to foreign ministers is implied
from the considerations that, without such exemption, every sovereign
would hazard his own dignity by employing a public minister abroad.
His minister would owe temporary and local allegiance to a foreign
prince, and would be less competent to accomplish the objects of his
mission. A sovereign committing the interests of his nation with a
foreign power to the care of a person whom he has selected for that
purpose cannot intend to subject his minister in any degree to that
power, and therefore a consent to receive him implies a consent that he
shall possess those privileges which his principal intended he should
retain—privileges which are essential to the dignity of his sovereign,
and to the duties he is bound to perform.14
51. Armed Vessels and Forces of Other Nations.—It is well set
tled that a foreign army, permitted to march through a friendly
country, or to be stationed in it by authority of its sovereign or
government, is exempt from its civil and criminal jurisdiction.15
Such, a grant of free passage implies a waiver of all jurisdiction over
the troops during their passage, and permits the foreign general to
use that discipline and to inflict those punishments which the govern
ment of his army may require. But it is obvious that the passage of
an army through a foreign territory will probably be at all times
inconvenient and injurious, and often imminently dangerous to the
sovereign through whose dominion it passes. Such a practice must
13. The Exchange v. M'Faddon, 7 Cranch 116, 3 U. S. (L. ed.) 287.
Craneh 116, 3 U. S. (L. ed.) 287;
15. Coleman v. Tennessee, 97 U. S.
People v. McLeod, 1 Hill (N. Y.) 377, 509, 24 U. S. (L. ed.) 1118; Dow v.
25 Wend. 483, 37 Am. Dec. 328. And Johnson, 100 U. S. 158, 25 U. S. (L
Bee infra, par. 73.
ed.) 632.
14. The Exchange v. M'Faddon, 7
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break down some of the most decisive distinctions between peace
and war, and must reduce a nation to the necessity of resisting by
war an act not absolutely hostile in its character, or of exposing itself
to the stratagems and frauds of a power whose integrity may be
doubted, and which may enter the country under deceitful pretexts.
It is for reasons like these that the general license to foreigners to
enter the dominions of a friendly power is never understood to
extend to a military force; and an army marching into the dominions
of another sovereign may justly be considered as committing an act
of hostility ; and, if not opposed by force, acquires no privilege by its
irregular and improper conduct. It may, however, well be ques
tioned whether any other than the sovereign power of the state is
capable of deciding that such military commander is without a
license. But the rule which is applicable to armies does not appear
to be equally applicable to ships of war entering the ports of a
friendly power. The injury inseparable from the march of an
army through an inhabited country, and the dangers often, indeed
generally, attending it, do not ensue from admitting a ship of war,
without special license, into a friendly port. A different rule there
fore with respect to this species of military force has been generally
adopted. If, for reasons of state, the ports of a nation generally or
any particular ports be closed against vessels of war generally, or the
vessels of any particular nation, notice is usually given of such
determination. If there be no prohibition, the ports of a friendly
nation are considered as open to the public ships of all powers with
which it is at peace, and they are supposed to enter such ports and
to remain in them while allowed to remain, under the protection of
the government of the place.16 Such vessels, according to the estab
lished principle of public law, are deemed to be exempted by the
consent of the local sovereign from all jurisdiction, criminal as well
as civil.17 Without doubt, the sovereign of the place is capable of
destroying this implication. He may claim and exercise jurisdiction
either by employing force, or by subjecting such vessels to the ordi
nary tribunals. But until such power be exerted in a manner not to
be misunderstood, the sovereign cannot be considered as having
imparted to the ordinary tribunals a jurisdiction which it would be
a breach of faith to exercise. Those general statutory provisions,
therefore, which are descriptive of the ordinary jurisdiction of the
judicial tribunals, which give an individual, whose property has
been wrested from him, a right to claim that property in the courts
of the country in which it is found, are properly limited to such cases
and ought not to be so construed as to give jurisdiction in a case in
16. The Exchange v. M'Faddon, 7 Cranch 116, 3 U. S. (L. ed.) 287;
Cranch 116, 3 U. S. (L. ed.) 287.
Walley v. The Liberty, 12 La. 98, 32
17. The Exchange v. M'Faddon, 7 Am. Dec. 114.
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which the sovereign power has impliedly consented to waive its
jurisdiction.18 But in all respects different is the situation of a public
armed ship. She constitutes a part of the military force of her nation ;
acts under the immediate and direct command of the sovereign; is
employed by him in national objects. He has many and powerful
motives for preventing those objects from being defeated by the inter
ference of a foreign state. Such interference cannot take place without
affecting his power and his dignity. The implied license, therefore,
under which such vessel enters a friendly port may reasonably be
construed, and ought to be construed, as containing an exemption
from the jurisdiction of the sovereign within whose territory she
claims the rights of hospitality.19
VI. Nationality and Alienage
52. Allegiance and Citizenship.—Citizens are the members of the
political community to which they belong. They are the people
who compose the community, and who, in their associated capacity,
have established or submitted themselves to the dominion of a govern
ment for the promotion of their general welfare and the protection
of their individual as well as their collective rights. Inhabitants as
distinguished from citizens are foreigners, who are permitted to estab
lish their residence in the country. Bound by their abode in the
country to the society, they are subject to the laws of the state while
they remain in it, and ought to defend it, since they are protected
by it, although they do not participate in all the rights of citizens.1
Citizenship once acquired is presumed to continue until, it is shown
to have been changed.2 By allegiance is meant the obligation of
fidelity and obedience which the individual owes to the government
under which he lives, or to his sovereign in return for the protection
ho receives.8 It may be an absolute and permanent obligation, or it
may be a qualified and temporary one. The citizen or subject owes
an absolute and permanent allegiance to his government or sovereign,
or at least until, by some open and distinct act, he renounces it and
becomes a citizen or subject of another government or another
sovereign. The alien, while domiciled in the country, owes a local
and temporary allegiance, which continues during the period of his
residence. This obligation of temporary allegiance by an alien resi18. The Exchange v. M'Faddon, 7 2. Mitchell v. United States, 21 Wall.
Cranch 116, 3 U. S. (L. ed.) 287.
350, 22 U. S. (L. ed.) 584. See
19. The Exchange v. M'Faddon, 7 Aliens, vol. 1, p. 798.
Cranch 116, 3 U. S. (L. ed.) 287.
3. Carlisle v. United States, 16 Wall
1. Mitchell v. United States, 21 Wall. 147, 21 U. S. (L. ed.) 426; United
350, 22 U. S. (L. ed.) 584; United States v. Wong Kim Ark, 109 U. S.
States v. Cruikshank, 92 U. S. 542, 23 649, 18 S. Ct. 456, 42 U. S. (L. ed.)
U. S. (L. ed.) 58S. See also Aliens, 890.
vol. 1, p. 795,
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dent in a friendly country is everywhere recognized by publicists
and statesmen.4
53. Who Are Citizens.—It clearly appears that by the law of
England for the last three centuries, beginning before the settlement
of this country, and continuing to the present day, aliens, while
residing in the dominions possessed by the Crown of England, were
within the allegiance, the obedience, the faith or loyalty, the pro
tection, the power, the jurisdiction, of the English sovereign; and
therefore every child born in England of alien parents was a naturalborn subject, unless the child of an ambassador or other diplomatic
agent of a foreign state, or of an alien enemy in hostile occupation
of the place where the child was born. The same rule was in force
in all the English colonies upon this continent down to the time of
the Declaration of Independence, and in the United States afterwards,
and continued to prevail under the Constitution as originally estab
lished.5 The rule, then, is that all children, born within the dominion
of the United States, of foreign parents holding no diplomatic office,
become citizens at tbe time of their birth.6 No proposition of inter
national law is better established than that which preserves to the
ambassador in a foreign state the domicil of the country which he
represents.7 It has been contended that the rule of the Roman law,
by which the citizenship of the child followed that of the parent,
is the true rule of international law, as now recognized in most
civilized countries, and has superseded the rule of the common law,
depending on birth within the realm, originally founded on feudal
considerations. But at the time of the adoption of the Constitution
of the United States in 1789, and long before, it would seem to
have been the rule in Europe generally, as it certainly was in France,
that, as said by Pothier, "Citizens, true and native-born citizens, are
those who are born within the extent of the dominion of France,"
and "mere birth within the realm gives the rights of a native-born
citizen, independently of the origin of the father or mother, and of
their domicil ;" and children born in a foreign country, of a French
father who had not established his domicil there nor given up the
intention of returning, were also deemed Frenchmen, as Laurent says,
by "a favor, a sort of fiction," and Calvo, "by a sort of fiction of
exterritoriality, considered as born in France, and therefore invested
with French nationality." The general principle of citizenship by
birth within French territory prevailed until after the French Revo
lution, and was affirmed in successive constitutions, from the one
4. Carlisle v. United States, 16 Wall. 2 U. S. (L. ed.) 598; United States v.
147, 21 U. S. (L. ed.) 426.
Wong Kim Ark, 169 U. S. 649, 18
5. United States v. Wong Kim Ark, S. Ct. 456, 42 U. S. (L. ed.) 890. See
169 U. S. 649, 18 S. Ct. 456, 42 U. S. also Aliens, vol. 1, p. 796.
(L. ed.) 890.
6. M'Uvaine v. Coxe, 4 Cranch 209,
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adopted by the Constituent Assembly in 1791 to that of the French
Republic in 1799. The Code Napoleon of 1807 changed the law
of France, and adopted, instead of the rule of country of birth, jus
soli, the rule of descent of blood, jus sanguinis, as the leading prin
ciple. The later modifications of the rule in Europe rest upon the
constitutions, laws, or ordinances of the various countries, and have
no important bearing upon the interpretation and effect of the Con
stitution of the United States.8 It cannot be doubted that it is the
inherent right of every independent nation to determine for itself,
and according to its own constitution and laws, what classes of persons
shall be entitled to its citizenship.9 Undoubtedly, a person may be
a citizen, that is, a member of the community which forms the sover
eignty, although he exercises no share of the political power, and is
incapacitated from holding particular offices. Women and minors,
who form a part of the political family, cannot vote; and when a
property qualification is required to vote or hold a particular office,
those who have not the necessary qualification cannot vote or hold
the office, yet they are citizens.10 By the law of nations, doubtless,
aliens residing in a country, with the intention of making it a per
manent place of abode, acquire, in one sense, a domicil there; and,
while they are permitted by the nation to retain such a residence
and domicil, are subject to its laws, and may invoke its protection
against other nations. This is recognized by those publicists who
maintain in the strongest terms the right of the nation to expel any
or all aliens at its pleasure.11
54. United States Citizens.—The words "people of - the United
States" and "citizens" mean the same thing. They both describe
the political body who, according to our republican institutions,
form the sovereignty, and who hold the power and conduct the
government through their representatives. They are what we famil
iarly call the "sovereign people," and every citizen is one of this
people, and a constituent member of this sovereignty.12 Every person
born in the United States, and subject to the jurisdiction thereof,
becomes at once a citizen of the United States, and needs no naturali
zation. A person born out of the jurisdiction of the United States
can only become a citizen by being naturalized, either by treaty, as
in the case of the annexation of foreign territory, or by authority
of Congress, exercised either by declaring certain classes of persons
to be citizens, as in the enactments conferring citizenship upon
8. United States v. Wong Kim Ark, 393, 15 U. S. (L. ed.) 691.
169 U. S. 649, 18 S. Ct. 456, 42 U. S.
11. The Pizarro, 2 Wheat. 227, 4
(L. ed.) 890.
,
U. S. (L. eA.) 226; Fong Yue Ting v.
9. United States v. Wong Kim Ark. United States, 149 U. S. 698, 13 S: Ct.
169 U. S. 649, 18 S. Ct. 456, 42 U. S 1016, 37 U. S. (L. ed.) 905.
(L. ed.) 890.
12. Dred Scott v. Sandford, 19 How.
10. Dred Scott v. Sandford, 19 How 393, 15 U. S. (L. ed.) 691.
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foreign-born children of citizens, or by enabling foreigners individ
ually to become citizens by proceedings in the judicial tribunals, as
in the ordinary provisions of the naturalization acts.18
In the
political system of the United States there are two governments, viz.,
the federal government and a government of each of the several
states. Each one of these governments is distinct from the others,
and each has citizens of its own who owe it allegiance, and whose
rights, within its jurisdiction, it must protect. The same person may
be at the same time a citizen of the United States and a citizen of a
state, but his rights of citizenship under one of these governments
will be different from those he has under the other.14 Citizens owe
supreme allegiance to the federal government, but also a qualified
allegiance to the state in which they are domiciled. Their persons
and property are subject to its laws.15
55. Inhabitants of Territories Acquired by United States.—The
power to acquire territory by treaty implies not only the power to
govern such territory, but to prescribe upon what terms the United
States will receive its inhabitants, and what their status shall be in
what Chief Justice Marshall termed the "American empire." There
seems to be no middle ground between this position and the doctrine
that if their inhabitants do not- become, immediately upon annexa
tion, citizens of the United States, their children thereafter born,
whether savages or civilized, are such, and entitled to all the rights,
privileges, and immunities of citizens. If such be their status, the
consequences will be extremely serious. Indeed, it is doubtful if
Congress would ever assent to the annexation of territory upon the
condition that its inhabitants, however foreign they may be to our
habits, traditions, and modes of life, shall become at opce citizens
of t he United States. These reasons and others lead to the conclusion,
that inhabitants of territory acquired by the United States—certainly
when such inhabitants are uncivilized or only partially civilized
natives whose institutions are wholly foreign to our own—are of the
class who are said by jurists not to be citizens but merely inhabitants
with limited rights. It is usual in the case of a cession of territory
to incorporate in the treaty of cession provisions respecting the rights
and status of the inhabitants of the territory. In the cases of
Louisiana and Florida, it was stipulated that "the inhabitants shall
be incorporated into the Union of the United States and admitted
as soon as possible ... to the enjoyment of all the rights, advan
tages, and immunities of citizens of the United States;" in the case
13. United States v. Wong Kim Ark, shank, 92 U. S. 542, 23 U. S. (L. ed.)
169 U. S. 649, 18 S. Ct. 456, 42 U. S. 588.
(L. ed.) 890.
15. Prize Cases, 2 Black 635, 17 U.
14. Prize Cases, 2 Black 635, 17 U. S. (L. ed.) 459.
S. (L. ed.) 459; United States v. Cruik-
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of Mexico, that they should "be incorporated into the Union, and be
admitted at the proper time (to be judged of by the Congress of the
United States) to the enjoyment of all the rights of citizens of the
United States;" in the case of Alaska, that the inhabitants who re
mained three years, "with the exception of uncivilized native tribes,
shall be admitted to the enjoyment of all the rights," etc.ie
56. Expatriation and Naturalization.—All civilized countries with
more or less restriction, and on the fulfilment of certain conditions,
accord to aliens the right of naturalization. Vattel says: "A nation
or the sovereign who represents it may grant to a stranger the quality
of citizen, by admitting him into the body of the political society;
this is called naturalization." The naturalization law of the United
States proceeds on the principle that every individual has a right
to change his allegiance, and such has been the language of our
diplomatic communications, in accordance with the doctrine of the
publicists, that whenever a child attains his majority, according to
the law of his domicil of origin, he becomes free to choose hi?
nationality. , Even in the case of a subject of a country which refuses
the liberty of expatriation, the original tie is preserved only in the
interests of the nation to which the individual belonged, and does
not affect the validity of the naturalization acquired in his adopted
country.17 It seems, however, that a conqueror who has obtained
permanent possession of the enemy's country has the right to forbid
the departure of his new subjects or citizens from it and to exercise
his sovereign authority over them. Hence the stipulation in the
capitulation and treaties of cession providing for the emigration of
those inhabitants who desire to adhere to their ancient allegiance,
usually fixing a limited period within which to leave the country,
and frequently extending to them the privilege, in the meantime,
of selling their property, collecting their debts, and carrying with
them their effects.18
57. Exclusion of Aliens.—According to the accepted maxims of
international law, every sovereign nation has the power, inherent
in sovereignty, and essential to self-preservation, to forbid the entrance
of foreigners within its dominions, or to admit them only in such
cases and upon such conditions as it may see fit to prescribe.19 Vattel
says: "Every nation has the right to refuse to admit a foreigner
into the country, when he cannot enter without putting the nation
in evident danger, or doing it a manifest injury. What it owes to
itself, the care of its own safety gives it this right; and in virtue of
16. Downes v. Bidwell, 182 U. S. p. 847 et seq.
244, 21 S. Ct. 770, 45 U. S. (L. ed.)
18. United States v. De Repentigny,
1088.
5 Wall. 211, 18 U. S. (L. ed.) 627;
17. Fong Yue Ting v. United States, Bosque v. United States, 209 U. S. 91.
149 U. S. 698, 13 S. Ct. 1016, 37 U. S. 28 S. Ct. 501, 52 U. S. (L. ed.) 698. '
(L. ed.) 905. See also Aliens, vol. 1,
19. See Aliens, vol. 1, p. 829.
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its natural liberty, it belongs to the nation to judge whether its cir
cumstances will or will not justify the admission of the foreigner." 20
This power of exclusion of foreigners is an incident of sovereignty
and the right to its exercise cannot be granted away or restrained
on behalf of anyone.1 In the United States this power is vested in
the national government, to which the Constitution has committed the
entire control of international relations, in peace as well as in war.
It belongs to the political department of the government, and may
be exercised either through treaties made by the President and
Senate, or through statutes enacted by Congress, upon which the
Constitution has conferred power to regulate commerce with foreign
nations, including the entrance of ships, the importation of goods,
and the bringing of persons into the ports of the United States; to
establish a uniform rule of naturalization; to declare war, and to
provide and maintain armies and navies ; and to make all laws which
may be necessary and proper for carrying into effect these powers
and all other powers vested by the Constitution in the government
of the United States or in any department or officer thereof.2 The
supervision of the admission of aliens into the United States may
be entrusted by Congress either to the Department of State, having
the general management of foreign relations, or to another depart
ment charged with the enforcement of the laws regulating foreign
commerce.8 The right of a nation to expel or deport foreigners who
have not been naturalized or taken any steps towards becoming
citizens of the country rests upon the same grounds, and is as abso
lute and unqualified as the right to prohibit and prevent their
entrance into the country. Ortolan says: "The government of each
state has always the right to compel foreigners who are found within
its territory to go away, by having them taken to the frontier. This
right is based on the fact that, the foreigner not making part of the
nation, his individual reception into the territory is matter of pure
permission, of simple tolerance, and creates no obligation. The
exercise of this right may be subjected, doubtless, to certain forms
by the domestic laws of each country; but the right exists none the
less, universally recognized and put in force." 4 The power of Con20. Fong Yue Ting v. United States, (L. ed.) 905; Lem Moon Sing v. United
149 U. S. 698, 13 S. Ct. 1016, 37 U. S. States, 158 U. S. 538, 15 S. Ct. 967,
(L. ed.) 905.
39 U. S. (L. ed.) 1082.
1. Chae Chan Ping v. United States, 3. Lem Moon Sing v. United States,
130 U. S. 581, 9 S. Ct. 623, 32 U. S. 158 U. S. 538, 15 S. Ct. 967, 39 U. S.
<L. ed.) 1068.
(L. ed.) 1082.
2. Ekin v. United States, 142 U. S. 4. Fong Yue Ting v. United States,
651, 12 S. Ct. 336, 35 U. S. (L. ed.) 149 U. S. 698, 13 S. Ct. 1016, 37 U. S.
1146; Fong Yue Ting v. United States, (L. ed.) 905.
149 U. S. 698, 13 S. Ct. 1016, 37 U. S.
R. C. L. Vol. XV.—10.
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gress to exclude aliens altogether from the United States, or to pre
scribe the terms and conditions upon which they may come to this
country, and to have its declared policy in that regard enforced
exclusively through executive officers, is not subject to judicial inter
vention.5 If the government of the United States, through its legis
lative department, considers the presence of foreigners of a different
race in this country who will not assimilate with us to be dangerous
to its peace and security, their exclusion is not to be stayed because
at the time there are no actual hostilities with the nation of which
the foreigners are subjects. The existence of war can render the
necessity df the proceeding only more obvious and pressing. The
same necessity, in a less pressing degree, may arise when war does
not exist, and the same authority which adjudges the necessity in
one case must also determine it in the other. In both cases, its
determination is conclusive upon the judiciary. If the government
of the country of which the foreigners excluded are subjects is dis
satisfied with this action, it can make complaint to the executive
head of our government, or resort to any other measure which, in its
judgment, its interests or dignity may demand ; and therein lies its
only remedy.8
58. Duties of Subjects.—The intercourse of this country with
foreign nations, and its policy in regard to them, are placed by
the Constitution of the United States in the hands of the govern
ment, and its decisions upon these subjects are obligatory upon evencitizen of the Union. He is bound to be at war with the nation
against which the war-making power has declared war, and equally
bound to commit no act of hostility against a nation with which the
government is in amity and friendship. This principle is univer
sally acknowledged by the laws of nations. It lies at the foundation
of all government, as there could be no social order or peaceful
relations between the citizens of different countries without it. It
is, however, more emphatically true in relation to citizens of the
United States. For as the sovereignty resides in the people, every
citizen is a portion of it, and is himself personally bound by the
laws which the representatives of the sovereignty may pass, or the
treaties into which they may enter, within the scope of their delegated
authority. And when that authority has plighted its faith to another
nation that there shall be peace and friendship between the citizens
of the two countries, every citizen of the United States is equally
and personally pledged. The compact is made by the department
of the government upon which he himself has agreed to confer the
power. It is his own personal compact as a portion of the sovereignty
5. Lem Moon Sing v. United States,
6. Fong Yue Ting v. United Stat«s,
158 U. S. 538, 15 S. Ct. 967, 39 U. S. 149 U. S. 698, 13 S. Ct. 1016, 37 U. &.
(L. ed.) 1082.
(L. ed.) 905.
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in whose behalf it is made. And he can do no act, nor enter into
any agreement to promote or encourage revolt or hostilities against
the territories of a country with which our government is pledged
by treaty to be at peace, without a breach of his duty as a citizen,
and the breach of the faith pledged to the foreign nation.7 Every
person domiciled in a country and enjoying the protection of* its
sovereign is deemed a subject of that country. Such a one owes
allegiance to the country while he resides in it; temporary, indeed,
if he has not, by birth or naturalization, contracted a permanent
allegiance; but so fixed that, as to all other nations, he follows the
character of that country, in war as well as in peace.8 He is bound to
submit to and obey all laws and is equally amenable with citizens
to the penalties prescribed for their infraction.9 The law of nations
recognizes the liberty of every government to give to foreigners only
such rights touching property within its territory as it may see fit
to concede. In our country, this authority is primarily in the states
where the property is situated.10 As commercial intercourse increases
between different countries the residence of citizens of one country
within the territory of the other naturally follows, and the removal
of their disability from alienage to hold, transfer and inherit prop
erty in such cases tends to promote amicable relations. Such removal
has been within the present century the frequent subject of treaty
arrangement.11
VII. Treaties and Conventions
In General
59. Nature, Form and Subject Matter of Treaties.—Tn the language
of the law of nations the term "treaty" implies political relations,12
and is used to designate a contract between two or more sovereign
7. Kennett v. Chambers, 14 How. 38, sone v. Pennsylvania, 232 U. S. 138,
14 U. S. (L. ed.) 316.
34 S. Ct. 281, 58 U. S. (L. ed.) 539;
8. The Pizarro, 2 Wheat. 227, 4 U. Wuuderle v. Wunderle, 144 111. 40, 33
S. (L. ed.) 226; Radich v. Hutchins, 95 N. E. 195, 19 L.R.A. 84; Schultze v.
U. S. 210, 24 U. S. (L. ed.) 409; Fong Schultze, 144 111. 290, 33 N. E. 201, 36
Yue Ting v. United States, 149 U. S. A. S. R. 432, 19 L.R.A. 90; Rixner's
698, 13 S. Ct. 1016, 37 U. S. (L. ed.) Succession, 48 La. Ann. 552, 19 So.
905.
597, 32 L.R.A. 177.
9. Fleming v. Page, 9 How. 603, 13
11. Chirac v. Chirac, 2 Wheat. 259,
U. S. (L. ed.) 276; Radich v. Hutchins, 4 U. S. (L. ed.) 234; Carneal v. Banks,
95 U. S. 210, 24 U. S. (L. ed.) 409.
10 Wheat. 181, 6 U. S. (L. ed.) 297;
10. Hauenstein v. Lynham, 100 U. S. Geofroy v. Riggs, 133 U. S. 258, 10 S.
483, 25 U. S. (L. ed.) 628; Blythe v. Ct. 295, 33 U. S. (L. ed.) 642.
Hinckley, 180 U. S. 333, 21 S. Ct. 390, 12. Marks v. United States, 161 U. S.
45 U. S. (L. ed.) 557; Diseonto Gescll- 297, 16 S. Ct. 476, 40 U. S. (L. ed.)
setiaft v. Umbreit, 208 U. S. 570, 28 706.
S. Ct. 337, 52 U. S. (L. ed.) 625; Pat147
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states.18 Vattel says: "A treaty, in Latin fcedus, is a compact made
with a view to the public welfare, by the superior power, either for
perpetuity, or for a considerable time." 14 All compacts between
nations are described either as "conventions" or as "treaties," there
being no very substantial distinction in the force ascribed to these
terras. Ordinarily, a "treaty" is understood to mean an instrument
written and executed with the formalities customary among nations
though it is not to be understood that any particular form is indis
pensable. The mutual consent of the contracting parties may be
given expressly or tacitly, and either verbally or in writing. It may
be expressed by an instrument signed by the plenipotentiaries of both
parties, or by a declaration and counter declaration, or in the form
of letters or notes exchanged between them. But modern usage re
quires that verbal agreements should be, as soon as possible, reduced
to writing in order to avoid disputes ; and all mere verbal communica
tions preceding the final signature of a written convention are con
sidered as merged in the instrument itself. The consent of the parties
may be given tacitly, in the case of an agreement made under an
imperfect authority, by acting under it as if duly concluded.15 It
is too plain for argument that where one of the parties to a treaty
at the time of its ratification annexes a written declaration explaining
ambiguous language in the instrument or adding a new and distinct
stipulation, and the treaty is afterwards ratified by the other party
with the declaration attached to it, and the ratifications duly ex
changed, the declaration thus annexed is a part of the treaty and as
binding and obligatory as if it were inserted in the body of the instru
ment.16 That the treaty power of the United States extends to all
proper subjects of negotiation between our government and the govern
ments of other nations is clear.17 This power, as expressed in the
Constitution, is in terms unlimited except by those restraints which
are found in that instrument against the action of the government or
of its departments, and those arising from the nature of the govern
ment itself and of that of the states. It would not be contended that
13. Comegys v. Vasse, 1 Pet. 193, 7
Note: 81 Am. Dec. 536.
U. S. (L. ed.) 108; Frederickson v.
And see Treaties.
Louisiana, 23 How. 445, 16 U. S. (L.
14. Holmes v. Jennison, 14 Pet. 540,
ed.) 577; Head Money Cases, 112 U. 10 U. S. (L. ed.) 579.
S. 580, 5 S. Ct. 247, 28 U. S. (L. ed.)
15. Holmes v. Jennison, 14 Pet. 540,
798; United States v. Rauscher, 119 10 U. S. (L. ed.) 579.
U. S. 407, 7 S. Ct. 234, 30 U. S. (L.
Note: 81 Am. Dec. 536.
ed.) 425; Whitney v. Robertson, 124
16. Doe v. Braden, 16 How. 635, 14
U. S. 190, 8 S. Ct. 456, 31 U. S. (L. U. S. (L. ed.) 1090.
ed.) 386; Charlton v. Kelly, 229 U. S.
17. Geofroy v. Eiggs, 133 U. S. 258,
447, 33 S. Ct. 945, 57 U. S. (L. ed.) 10 S. Ct. 295, 33 U. S. (L. ed.) 642;
1274; Rainey v. United States, 232 U. In re Ross, 140 U. S. 453, 11 S. Ct
S. 310, 34 S. Ct. 429, 58 U. S. (L. ed.) 897, 35 U. S. (L. ed.) 581.
617.
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it extends so far as to authorize what the Constitution forbids, or a
change in the character of the government or in that of one of the
states, or a cession of any portion of the territory of the latter, without
its consent.18 But with these exceptions, it is not perceived that there
is any limit to the questions which can be adjusted touching any matter
which is properly the subject of negotiation with a foreign country.19
Ordinarily, treaties relate to alliances, cessation of hostilities, cession
of territory, boundaries, and the like.20 Equally with any of the
former or present governments of Europe the United States may
make treaties providing for the exercise of judicial authority in other
countries by its officers appointed to reside therein.1 A treaty of
cession is a deed of the ceded territory, the sovereign is the grantor,
the act is his, so far as it relates to the cession, the treaty is his act
and deed, and all courts must so consider it.2
60. Obligatory Force on Political and Judicial Departments.—A
treaty depends for the enforcement of its provisions on the interest
and the honor of the governments which are parties to it. If these
fail, its infraction becomes the subject of international negotiations
and reclamations, so far as the injured party chooses to seek redress,
which may in the end be enforced by actual war.8 It is obvious
that with all this, the judicial courts have nothing to do and can
give no redress. But a treaty may also contain provisions which
confer certain rights upon the citizens or subjects of one of the nations
residing in the territorial limits of the other, which partake of the
nature of municipal law, and which are capable of enforcement as
between private parties in the courts of the country. An illustra
tion of this character is found in treaties which regulate the mutual
rights of citizens and subjects of the contracting nations in regard
to rights of property by descent or inheritance, when the individuals
concerned are aliens. The Constitution of the United States places
such provisions as these in the same category as other laws of Con
gress by its declaration that "this constitution and the laws made
in pursuance thereof, and all treaties made or which shall be made
18. Fort Leavenworth A. Co. v.
2. United States v. Arredondo, 0
Lone, 114 U. S. 525, 5 S. Ct. 995, 29 Pet. 691, 8 U. S. (L. ed.) 547; Mitchel
U. S. (L. ed.) 264; Geofroy v. Riggs, v. United States, 9 Pet. 711, 9 U. S.
133 U. S. 258, 10 S. Ct. 295, 33 U. S. (L. ed.) 283.
(L. ed.) 642.
3. Head Money Cases, 112 U. S. 580,
19. Geofroy v. Riggs, 133 U. S. 258, 5 S. Ct. 247, 28 U. S. (L. ed.) 798;
10 S. Ct. 295, 33 U. S. (L. ed.) 642. Whitney v. Robertson, 124 U. S. 190,
20. United States v. Arredondo, 6 8 S. Ct. 456, 31 U S. (L. ed.) 386;
Pet. 691, 8 U. S. (L. ed.) 547; Mitchel In re Cooper, 143 U. S. 472, 12 S. Ct.
v. United States, 9 Pet. 711, 9 U. S. 453, 36 U. S. (L. ed.) 232; Charlton
(L. ed.) 283.
't. Kellv, 229 U. S. 447, 33 S. Ct. 945,
1. In re Ross, 140 U. S. 453, 11 S. 57 U. S. (L. ed.) 1274.
Ct. 897, 35 U. S. (L. ed.) 581.
Note: 81 Am. Dec. 536, 537.
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under authority of the United States, shall be the supreme law of
the land." A treaty, then, is a law of the land as an act of Congress
is, whenever its provisions prescribe a rule by which the rights of
the private citizen or subject may be determined. And when such
rights are of a nature to be enforced in a court of justice, that court
resorts to the treaty for a rule of decision for the case before it, as
it would to a statute.4 But when the terms of the stipulation import
a contract—when either of the parties engages to perform a particular
act—the treaty addresses itself to the political, not the judicial, depart
ment; and the legislature must execute the contract before it can
become a rule for the court.5 To the extent, however, that a treaty
is self-executing, requiring no legislative enactment to give it effect,
it is to be regarded by the courts as the equivalent of a statute.6 A
treaty is, then, a law made by the proper authority, and the courts
of justice have no right to annul or disregard any of its provisions,
unless they violate the Constitution of the United States. It is their
. duty to interpret it and administer it according to its terms. And
it would be impossible for the executive department of the govern
ment to conduct our foreign relations with any advantage to the
country, and fulfil the duties which the Constitution has imposed
upon it, if every court in the country was authorized to inquire and
decide whether the person who ratified the treaty on behalf of a
foreign nation had the power, by its constitution and laws, to make
the engagements into which he entered.7 If the country with which
the treaty is made is dissatisfied with the action of the legislative
department, it may present its complaint to the executive head of
the government, and take such other measures as it may deem essen
tial for the protection of its interests. The courts can afford no redress.
Whether the complaining nation has just cause of complaint, or our
country is justified in its legislation, are not matters for judicial
cognizance.8 .Aside from the duty imposed by the Constitution to
respect treaty stipulations when they become the subject of judicial
4. United .States v. The Peggy, 1 ter v. Neilson, 2 Pet. 253, 7 U. S.
Cranch 103, 2 U. S. (L. ed.) 49; Head (L. ed.) 415; Terlinden v. Ames, 184
Money Cases, 112 U. S. 580, 5 S. Ct. U. S. 270, 22 S. Ct. 484, 46 U. S. (L.
247, 28 U. S. (L. ed.) 798; In re ed.) 534; United States v. Lee Yen
Cooper, 143 U. S. 472, 12 S. Ct. 453, Tai, 185 U. S. 213, 22 S. Ct. 629, 46
36 U. S. (L. ed.) 232; Ex parte Mc- U. S. (L. ed.) 878.
Cabe, 46 Fed. 363, 12 L.R.A. 589;
7. Doe v. Braden, 16 How. 635, 14
Maiorano v. Baltimore, etc., R. Co., U. S. (L. ed.) 1090; Terlinden v.
216 Pa. St. 402, 65 Atl. 1077, 116 A. Ames, 184 U. S. 270, 22 S. Ct. 484, 46
S. R. 778, 21 L.R.A.(N.S-) 271.
U. S. (L. ed.) 534.
Note : 81 Am. Dec. 537.
Note : 81 Am. Dec. 540.
5. Foster v. Neilson, 2 Pet. 253, 7* 8. Whitney v. Robertson, 124 U. S.
U. S. (L. ed.) 415.
190, 8 S. Ct. 456, 31 U. S. (L. ed.)
6. United States v. The Peggv, 1 386.
Cranch 103, 2 U. S. (L. ed.) 49; FosNote: 81 Am. Dec. 540.
150

15 E. C. L.

INTERNATIONAL LAW

§ 61

proceedings, the court cannot be unmindful of the fact that the honor
of the government and people of the United States is involved in
every inquiry whether rights secured by such stipulations shall be
recognized and protected. And it would be wanting in proper respect
for the intelligence and patriotism of a co-ordinate department of
the government were it to doubt, for a moment, that these considera
tions wore present in the minds of its members when the legisla
tion in question was enacted.9 Again, if the language of the treaty be
wholly indefinite, or the natural objects called for are uncertain
or contradictory, there is no power but that which formed the treaty
which can remedy such defects.10
61. Relation of Treaties to Statutes.—A treaty to the extent that
it is self-executing—that is, requires no legislation to make it opera
tive—has the force and effect of a legislative enactment, and to all
intents and purposes is the equivalent of an act of Congress. It is
binding upon all courts, state and national; 11 all are bound to recog
nize it judicially and to enforce such private rights as may be founded
upon its stipulations.12 While in force treaties are the "supreme law
of the land," for so they are declared by the United States Constitu
tion.18 No private rights, contractual or otherwise, can be lawfully
acquired in violation of their provisions.14 Again, if anything in the
constitution or laws of a state are in conflict with a treaty, the latter
must prevail.15' A treaty is supreme only when it is made in pursu
ance of that authority which has been conferred on the treaty-making
9. Chew Heong v. United States, Ex parte McCabe, 46 Fed. 363, 12
112 U. S. 536, 5 S. Ct. 255, 28 U. S. L.R.A. 589; Rabasse's Succession, 47.
(L. ed.) 770.
La. Ann. 1452, 17 So. 867, 49 A. S. R.
10. Lattimer v. Poteet, 14 Pet. 4, 433.
14. Kennett v. Chambers, 14 How.
10 U. S. (L. ed.) 328.
11. Kennett v. Chambers, 14 How. 38, 14 U. S. (L. ed.) 316.
38, 14 U. S. (L. ed.) 316; Chew Heong
15. Ware v. Hylton, 3 Dall. 199, 1
v. United States, 112 U. S. 536, 5 S. U. S. (L. ed.) 568; United States v.
Ct. 255, 28 U. S. (L. ed.) 770; Ex Forty-three Gallons of Whisky, 93 U.
parte McCabe, 46 Fed. 363, 12 L.R.A. S. 188, 23 U. S. (L. ed.) 846; Hauen589.
stein v. Lynham, 100 U. S. 483, 25 U.
12. Ex parte McCabe. 46 Fed. 363, S. (L. ed.) 628; Head Money Cases,
12 L.R.A. 589.
112 U. S. 580, 5 S. Ct. 247, 28 U. S.
13. American Ins. Co. v. 356 Bales (L. ed.) 798; Geofroy v. Riggs, 133 U.
of Cotton, 1 Pet. 511, 7 U. S. (L. ed.) S. 258, 10 S. Ct. 295, 33 U. S. (L. ed.)
243; De Montault v. United States, 12 642; Blvthe v. Hinckley, 180 U. S. 333,
How. 47, 13 U. S. (L. ed.) 887; Fel- 21 S. Ct. 390, 45 U. S. (L. ed.) 557;
iows v. Blacksmith, 19 How. 366, 15 People v. Naglee, 1 Cal. 232, 52 Am.
U. S. (L. ed.) 684; Chew Heong v. Dec. 312; Yeaker v. Yeaker, 4 Mete.
United States, 112 U. S. 536, 5 S. Ct. (Ky.) 33, 81 Am. Dec. 530; Tellefsen
255, 28 U. S. (L. ed.) 770; Bartram v. v. Fee, 168 Mass. 188, 46 N. E. 562,
Robertson, 122 U. S. 116, 7 S. Ct. 1115, 60 A. S. R. 379, 45 L.R.A. 481; In re
30 U. S. (L. ed.) 1118; Maiorano v. Wyman, 191 Mass. 276, 77 N. E. 379,
Baltimore, etc., R. Co., 213 U. S. 268, 114 A. S. R. 601.
29 S. Ct. 490, 53 U. S. (L. ed.) 792;
Note: 81 Am. Dec. 538.
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department, and in relation to those subjects the jurisdiction over
which has been exclusively intrusted to Congress. If it should tran
scend these limits, like an act of Congress which transcends the con
stitutional authority of that body, it could not supersede a state law
which enforces or exercises any power of the state not granted away
by the Constitution. To hold any other doctrine than this would,
if carried to its ultimate consequences, sanction the supremacy of
a treaty which should entirely exempt foreigners from taxation by
the respective states, or which should even undertake to cede away
a part or the whole of the acknowledged territory of one of the states
to a foreign nation.16 Treaties are not, however, of any greater legal
obligation than acts of Congress. By the Constitution, laws made in
pursuance thereof and treaties made under the authority of the
United States are both declared to be the supreme law of the land,
and no paramount authority is given to one over the other.17 Like
statutes, treaties are subject to legislative control. When the stipu
lations are not self-executing, requiring legislation to carry them
into effect, such legislation is as much subject to modification and
repeal by Congress as legislation upon any other subject. Or if the
treaty contains stipulations which are self-executing, they have only
the force and effect of a legislative enactment, and Congress may
modify such provisions or supersede them altogether.18 The latest
expression is the prevailing one: a treaty may supersede a prior act
of Congress, and an act of Congress may supersede a prior treaty.19
As Congress may by statute abrogate, so far at least as this country
is concerned, a treaty previously made by the United States with
16. People v. Naglee, 1 Cal. 232, 52 S. Ct. 247, 28 U. S. (L. ed.) 798;
Am. Dec. 312.
Whitney v. Robertson, 124 U. S. 190,
17. Whitney v. Robertson, 124 U. S. 8 S. Ct. 456, 31 U. S. (L. ed.) 386;
190, 8 S. Ct. 456, 31 U. S. (L. ed.) Botiller v. Dominguez, 130 U. S. 238,
386; Chae Chan Ping v. United States, 9 S. Ct. 525, 32 U. S. (L. ed.) 926;
130 U. S. 581, 9 S. Ct. 623, 32 U. S. Horner v. United States (No. 2), 143
(L. ed.) 1068; Fong Yue Ting v. U. S. 570, 12 S. Ct. 522, 36 U. S. (L.
United States, 149 U. S. 698, 13 S. Ct. ed.) 266; Fong Yue Ting v. United
1016, 37 U. S. (L. ed.) 905.
States, 149 U. S. 698, 13 S. Ct. 1016,
Note: 81 Am. Dec. 539.
37 U. S. (L. ed.) 905; Ward v. Race
18. Head Money Cases, 112 U. S. Horse, 163 U. S. 504, 16 S. Ct. 1076,
580, 5 S. Ct. 247, 28 U. S. (L. ed.) 41 U. S. (L. ed.) 244; Thomas v. Gav,
798; Whitney v. Robertson, 124 U. 169 U. S. 264, 18 S. Ct. 340, 42 U. S.
S. 190, 8 S. Ct. 456, 31 U. S. (L. ed.) (L. ed.) 740; United States v. Lee Yen
386; Chae Chan Ping v. United States, Tai, 185 U. S. 213, 22 S. Ct. 629, 46
130 U. S. 581, 9 S. Ct. 623, 32 U. S. U. S. (L. ed.) 878; Sanchez v. United
(L. ed.) 1068; Fong Yue Ting v. States, 216 U. S. 167, 30 S. Ct. 361,
United States, 149 U. S. 698, 13 S. Ct. 54 U. S. (L. ed.) 432; Rainey v. Unit1016, 37 U. S. (L. ed.) 905.
ed States, 232 U. S. 310, 34 S. Ct. 429,
19. Foster v. Neilson, 2 Pet. 253, 7 58 U. S. (L. ed.) 617; Thingvalla Line
U. S. (L. ed.) 415; Cherokee Tobacco, v. United States, 24 Ct. Claims 255,
11 Wall. 616, 20 U. S. (L. ed.) 227; 5 L.R.A. 135.
Head Money Cases, 112 U. S. 580, 5 Note: 81 Am. Dec. 539.
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another nation, so the United States may by treaty supersede a prior
act of Congress on the same subject.20 Nevertheless, the purpose
by statute to abrogate a treaty or any designated part of a treaty, or
the purpose by treaty to supersede the whole or a part of an act of
Congress, must not be lightly assumed, but must appear clearly and
distinctly from the words used in the statute or in the treaty.1 Repeals
by implication are never favored, and none will be recognized unless
the two expressions—treaty and statute—are absolutely incompatible. '62. Negotiation and Ratification.—In every sovereign state or
nation, as an attribute of its sovereignty, there inheres the power of
negotiating treaties with other nations. Under the form of govern
ment established by the Constitution of the United States, the power
thus to pledge the public faith is lodged in the President and Senate,
and the several states of the Union are expressly prohibited from enter
ing into treaties with foreign powers. The constitution or funda
mental law of a nation must be consulted in order to determine in
whom is vested the power of negotiating and contracting treaties with
foreign powers. In absolute and even in constitutional monarchies, it
is usually vested in the reigning sovereign. In republics, the chief
magistrate, senate, or executive council commonly is intrusted with
the exercise of this sovereign power. Grotius, and after him Pufendorf, consider treaties and conventions negotiated and signed by
public ministers and other diplomatic agents as binding on the sov
ereign in whose name they are concluded, in the same manner as
any other contract made by a duly authorized agent binds his prin
cipal, according to the general rules of civil jurisprudence. Grotius
makes a distinction between the procuration which is communicated
to the other contracting party and the instructions which are known
only to the principal and his agent. According to him, the sover
eign is bound by the acts of his ambassador, within the limits of his
patent authority, although the latter may have transcended or vio
lated his secret instructions. Vattel considers the sovereign as bound
by the acts of his minister, within the limits of his credentials, unless
the power of ratifying be expressly reserved, according to the practice
already established at the time when he wrote. In some republics,
as in that of the United States of America, the advice and consent
of the Senate are essential, to enable the chief executive magistrate
to pledge the national faith in this form. In all these cases, it is,
consequently, an implied condition in negotiating with foreign pow
ers that the treaties concluded by the executive government shall be
20. United States v. Lee Yen Tai, 185 U. S. 213, 22 S. Ct. 629, 46 U. S.
185 U. S. 213, 22 S. Ct. 629, 46 U. S. (L. ed.) 878.
(L. ed.) 878.
2. See infra, par. 67 et seq.
1. United States v. Lee Yen Tai,
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subject to ratification in the manner prescribed by the fundamental
laws of the state.8
63. Time of Becoming Operative.—It is undoubtedly true, as a
principle of international law, that, as respects the rights of either
government under it, a treaty is considered as concluded and binding
from the date of its signature. In this regard the exchange of rati
fications has a retroactive effect, confirming the treaty from its date.
But a different rule prevails where the treaty operates on individual
rights. The principle of relation does not apply to rights of this
character, which were vested before the treaty was ratified. In so
far as it affects them, it is not considered as concluded until there
is an exchange of ratifications.4 The reason of the rule is apparent.
In this country, a treaty is something more than a contract, for the
federal Constitution declares it to be the law of the land. If so, before
it can become a law, the Senate, in whom rests the authority to ratify
it, must agree to it. But the Senate is not required to adopt or reject
it as a whole, but may modify or amend it, as frequently has been
done. Inasmuch as the individual citizen, on whose rights it oper
ates, has no means of knowing anything of it while before the Senate,
it would be wrong in principle to hold him bound by it, as the law
of the land, until it was ratified and proclaimed. And to construe
the law so as to make the ratification of the treaty relate back to
its signing, thereby divesting a right already vested, would be mani
festly unjust, and cannot be sanctioned.5 Inasmuch as the obliga
tion of a treaty is deemed to commence at the date of its signature
by the authorized diplomatic representatives of the contracting nations
any act or proceeding between signing and ratification by either of
the nations in contravention of the stipulations of the compact must
be a fraud upon the other party, and can have no validity consist
ently with a recognition of the compact itself.6 It is true that, in
a treaty for the cession of territory, its national character continues,
for all commercial purposes; but full sovereignty, for the exercise
of it, does not pass to the nation to which it is transferred until
actual delivery. But it is also true that the exercise of sovereignty
by the ceding country ceases, except for strictly municipal purposes,
especially for granting lands. And for the same reason in both
cases; because, after the treaty is made, there is not in either the
union of possession and the right to the territory which must concur
3. Doe v. Braden, 16 How. 635, 14
U. S. (L. ed.) 1090.
4. United States v. Sibbald, 10 Pet.
313, 9 U. S. (L. ed.) 437; Davis v.
Concordia Police Jury, 9 How. 280,
13 U. S. (L. ed.) 138; United States v.
D'Auterive, 10 How. 609, 13 U. S.
(L. ed.) 560; Haver v. Yaker, 9 Wall.

32, 19 U. S. (L. ed.) 571; Teaker v.
Yeaker, 4 Mete. (Ky.) 33, 81 Am. Dec.
530.
Note: 81 Am. Dec. 537.
5. Haver v. Taker, 9 Wall. 32, 19
U. S. (L. ed.) 571.
6. United States v. D'Auterive, 10
How. 609, 13 U. S. (L. ed.) 560.
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to give plenum dominium et utile. To give that, there must be the
jus in rem and the jus in re, or what is called in the common law
of England the juris et seisinse conjunctio.7 The date when a treaty
is to go into effect is to be fixed, not by its provision that it is to
become operative ten days after exchange of ratifications, but by an
act of Congress, where the Senate has added an amendment to the
treaty, declaring that it shall not take effect until approved by Con
gress.8
64. Duration; Termination.—Compacts between nations are of dif
ferent kinds and terminable in different ways. Frequently they are
expressed to endure for a specified period of years. Even where some
of their stipulations are in their terms perpetual, the obligations of
treaties expire in case either of the contracting parties loses its exist
ence as an independent state, or in case its internal constitution is so
changed as to render the treaty inapplicable to the new condition of
things. The political department of our government in several
instances has considered treaties as terminated when the sovereignty
of the nation with which treaties had been concluded was destroyed
by its absorption into another sovereignty. But where sovereignty
in that respect is not extinguished, and the power to execute remains
unimpaired, outstanding treaties cannot be regarded as avoided because
of impossibility of performance.9 Again, treaties stipulating for
permanent rights and general arrangements, and professing to aim
at perpetuity, and to deal with the case of war as well as of peace,
do not cease on the occurrence of war, but are, at most, only sus
pended while it lasts; and unless they are waived by the parties, or
new and repugnant stipulations are made, revive upon the return
of peace.10 Of course, a treaty entered into with a sovereign inures
to the benefit of his successors.11 The decision of the political depart
ment of government respecting the existence of a treaty must be
accepted as conclusive by the judicial branch.12
65. Observance and Breach.—Doubtless, the obligation of treaties
is to be observed with entire good faith and scrupulous care.18 Where
a treaty is violated by one of the contracting parties, it rests alone
with the injured party to pronounce it broken, the compact being,
in such case, not absolutely void, but voidable, at the election of the
injured party, who may waive or remit the infraction committed,
7. Davis v. Concordia Police Jury, S. (L. ed.) 662.
9 How. 280, 13 U. S. (L. ed.) 138.
11. The Sapphire, 11 Wall, 164, 20
8. United States v. American Sugar U. S. (L. ed.) 127.
Ref. Co., 202 U. S. 563, 26 S. Ct. 717,
12. Terlinden v. Ames, 184 U. S.
50 U. S. (L. ed.) 1149.
270, 22 S. Ct. 484, 46 U. S. (L. ed.)
9. Terlinden v. Ames, 184 U. S. 270, 534.
22 S. Ct. 484, 46 U. S. (L. ed.) 534.
13. The Marianna Flora, 11 Wheat.
10. Society for Propagation of Gos- 1, 6 U. S. (L. ed.) 405.
pel v. New Haven, 8 Wheat. 464, 5 U.
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or may demand a just satisfaction, the treaty remaining obligatory
if he chooses not to come to a rupture. Upon this subject Vattel says:
"When the treaty of peace is violated by one of the contracting par
ties, the other has the option of either declaring the treaty null and
void, or allowing it still to subsist; for a contract which contains
reciprocal engagements cannot be binding on him with respect to
the party who, on his side, pays no regard to the same contract.
But, if he chooses not to come to a rupture, the treaty remains valid
and obligatory." Grotius says: "It is honourable and laudable to
maintain a peace, even after it has been violated by the other party :
as Scipio did, after the many treacherous acts of the Carthaginians.
For no one can release himself from an obligation by acting con
trary to his engagements. And though it may be further said that
the peace is broken by such an act, yet the breach ought to be taken
in favour of the innocent party, if he thinks proper to avail himself
of it."14
66. International Mediation and Arbitration.—It is a maxim of the
law of nations, founded on every principle of reason, justice and
morality, that one nation ought not to do an injury to another; 15
but as yet no judicial system has been devised for the correction of
such injuries. The law by which sovereign states profess to be gov
erned is lacking in the positive sanctions that compel obedience of
municipal law. Thus far the nations of the world have reserved to
themselves the right of resorting to force as a means of redressing
real or fancied injuries, precisely as individuals before the dawn of
civilization resorted to might as the only means of redress. Each
state judges for itself the nature and extent of the wrong which
renders expedient a resort to force. Many disputes, of course, are
settled by diplomacy, and many that are not so disposed of become
the subjects of international arbitration, for in quite recent times
many states have bound themselves by treaty to refer certain classes
of disputes and differences to arbitrators and to provide the machinery
therefor. Indeed controversies relating to claims of indemnity for
damage or loss caused to a nation or its subjects rarely result in
hostilities—such, for example, as violations of duties of neutrality,
infringements of rights of neutral states, unlawful imprisonment of
foreign subjects, and violations of fishery rights.16 But there has
been a general refusal of nations to bind themselves to submit to
arbitration all such disputes as touch the national honor of the state
or its superior or vital interests, it being deemed unsafe to intrust
to arbitrators questions that vitally affect the security and prosperity
14. Charlton v. Kelly, 229 U. S. 447,
16. Great Western Ins. Co. v. Unit33 S. Ct. 945, 57 U. S. (L. ed.) 1274. ed States, 112 U. S. 193, 5 S. Ci. 99,
15. Miller v. The Resolution, '2 28 U. S. (L. ed.) 687.
Dall. 1, 1 U. S. (L. ed.) 263.
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of the state. Occasionally negotiations looking to a settlement of
disputes are initiated and conducted through the mediation of a
third power. A mediation spontaneously offered may of course be
refused by either party. When adopted by disputant states inter
national arbitration must always proceed on the highest principles
of national honor and integrity. Claims presented and evidence
submitted to such a tribunal must necessarily bear the impress of
the entire good faith of the government from which they come, and
it i< not to be presumed that any government will for a moment
allow itself knowingly to be made the instrument of wrong in any
such proceeding. No technical rules of pleading as applied in munici
pal courts ought ever to be allowed to stand in the way of the national
power to do what is right under all the circumstances. Every citizen
who asks the intervention of his own government against another
for the redress of his personal grievances must necessarily subject
himself and his claim to these requirements of international comity.17
There is no inconsistency with the principles underlying international
arbitration in providing for a judicial investigation of fraud in
obtaining an -award from an international commission, the amount
of which has been paid to the United States in accordance with the
award, for distribution, as the purpose of the suit is to enforce good
faith on the part of citizens who seek the intervention of the govern
ment to obtain redress of alleged wrongs from another country.18
Interpretation
67. Generally.—Compacts between nations are subject to rules of
interpretation applicable alike to all instruments of writing. Such are
the imperfection and ambiguity of all human language that mere
words alone literally expounded frequently fail to give a sensible
meaning to a writing. Therefore, certain technical rules of inter
pretation have been adopted by writers on public law, to explain the
meaning of international compacts, in cases of doubt. These rules
are fully expounded by Grotius, Vattel and Dr. Rutherford.19 Liber
ality is one of the foremost of these rules. Where a treaty admits
of two constructions, one restrictive of rights that may be claimed
under it and the other favorable to them, the latter is to be preferred.
Yet obscurities and uncertainties of obligatory clauses are to be inter
preted in favor of the party who obligates himself ; and the obligation
17. Frelinghuysen v. United States,
18. La Abra Silver Min. Co. v. Unit110 U. S. 63, 3 S. Ct. 462, 28 U. S. ed States, 175 U. S. 423, 20 S. Ct. 168,
(L. ed.) 71; United States v. Blaine, 44 U. S. (L. ed.) 223.
139 U. S. 306, 11 S. Ct. 607, 35 U. S.
19. Ware v. Hylton, 3 Dall. 199, 1
(L. ed.) 183; La Abra Silver Min. U. S. (L. ed.) 568; United States v.
Co. v. United States, 175 U. S. 423, 20 Rauscher, 119 U. S. 407, 7 S. Ct. 234,
S. Ct. 168, 44 U. S. (L. ed.) 223.
30 U. S. (L. ed.) 425; Maiorano v.
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must be restricted to the sense which lessens the obligation; for he
who obligates himself does it as little as he can, and if the other
party is not satisfied, he should require a clearer and fuller explana
tion of the meaning of the clause.20 No doubt the contracting nations
may give a treaty a retrospective, an immediate or a prospective oper
ation; but the presumption is against retrospective operation in the
absence of a clear expression to that effect. Words will not be con
strued thus to operate unless they are so clear, strong, and imperative
that no other meaning can be annexed to them, or unless the intention
of the legislature cannot be otherwise satisfied.1 The construction
given to a treaty in practice, especially when such practical construc
tion is of long standing, will be adopted by the courts. The political
department having interpreted the compact, such interpretation is
deemed to be binding on the judiciary.2 Mr. Chief Justice Marshall
said: "If those departments which are intrusted with the foreign
intercourse of the nation, which assert and maintain its interest
against foreign powers, have unequivocally asserted its rights of
dominion over a country of which it is in possession, and wnich it
claims under a treaty; if the legislature has acted on' the construc
tion thus asserted, it is not in its own courts that the construction
is to be denied." 8
68. Intention, Object, Surrounding Circumstances.—In construing
a treaty the general rule obtains that the court is to be guided by
the intention of the parties, and if the words clearly express the mean
ing and intention, no other means of interpretation can be employed.4
Baltimore, etc., R. Co., 216 Pa. St. U. S. (L. ed.) 328; United States v.
402, 65 Atl. 1077, 116 A. S. R. 778, 21 Reynes, 9 How. 127, 13 U. S. (L. ed.)
L.R.A. (N. S.) 271.
74. But the meaning of the treaty of
20. Hauenstein v. Lynham, 100 U. peace with Spain .by which the PhilipS. 483, 25 U. S. (L. ed.) 628; Chew pine Islands were ceded to the United
Heong v. United States, 112 U. S. 536, States could not, it was held, be con5 S. Ct. 255, 28 U. S. (L. ed.) 770; trolled by a Senate resolution adopted,
Geofrov v. Riggs, 133 U. S. 258, 10 after the ratification of the treaty, bv
S. Ct. 295, 33 U. S. (L. ed.) 642; The a vote of less than two thirds of a
Disconto Gesellschaft v. Umbreit, 208 quorum, that it was not intended to inU. S. 570, 28 S. Ct. 337, 52 U. S. (L. corporate the inhabitants of the
ed.) 625; Schultze v. Schultze, 144 Philippines into citizenship of the
111. 290, 33 N. E. 201, 36 A. S. R. 432. United States, or permanently to an19 L.R.A. 90 ; In re Wyman, 191 nex those islands. In re Fourteen DiaMass. 276, 77 N. E. 379, 114 A. S. R. mond Rings, 183 U. S. 176, 22 S. Ct.
601.
59, 16 U. S. (L. ed.) 138.
1. Prevost v. Greneaux, 19 How. 1.
3. Foster v. Neilson, 2 Pet. 253, 7
15 U. S. (L. ed.) 572; United States U. S. (L. ed.) 415, repeated in United
v. Burr, 159 U. S. 78, 15 S. Ct. 1002, States v. Lvnde, 11 Wall. 632, 20 U.
40 U. S. (L. ed.) 82; United States S. (L. ed.) 230.
v. American Sugar Refining Co., 202
4. Ware v. Hvlton, 3 DaB. 199, 1
U. S. 563, 26 S. Ct. 717, 50 U. S. (L. U. S. (L. ed.) 568; United States v.
ed.) 1149.
Clarke, 8 Pet, 436, 8 U. S. (L. ed.)
2. Lattimer v. Poteet, 14 Pet. 4, 10 1001; Doe v. Braden, 16 How. 635, 14
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Mr. Justice Story said that in interpreting treaties, "we are to find
out the intention of the parties by just rules of interpretation applied
to the subject matter; and, having found that, our duty is to follow
it as far as it goes, and to stop where that stops, whatever may be
the imperfections or difficulties which it leaves behind." 5 The inten
tion of the parties is to be gathered from the whole instrument, as
it stood when the ratifications were exchanged.6 For that purpose
a map to which the contracting parties referred is to be given the
same effect as if it had been expressly made a part of the treaty.7
It is a canon of interpretation so to construe a law or a treaty as to
give effect to the object designed, and for that purpose all of its
provisions must be examined in the light of attendant and surround
ing circumstances. The reason of the law or of the treaty, that is
to say, the motive which led to the making of it, and the object
in contemplation at the time, is the most certain clue to lead to the
discovery of its true meaning; and great attention should be paid to
this circumstance whenever there is a question either of explaining
an obscure, ambiguous, indeterminate passage in a law or treaty,
or of applying it to a particular case. When once we certainly know
the reason which alone has determined the will of the person speak
ing, we ought to interpret and apply his words in a manner suitable
to that reason alone, otherwise he will be made to speak and act
contrary to his intention, and in opposition to his own views.8 Vattel
U. S. (L. ed.) 1090; Geofrov v. Riggs, 364; United States v. Ferreira, 13
133 U. S. 258, 10 S. Ct. 295, 33 U. S. How. 40, 14 U. S. (L. ed.) 42; Lewis
(L. ed.) 642; United States v. Texas, v. Bell, 17 How. 616, 15 U. S. (L. ed.)
162 U. S. 1, 16 S. Ct. 725, 40 U. S. 203; United States v. Yorba, 1 Wall.
(L. ed.) 867; Ex parte McCabe, 46 412, 17 U. S. (L. ed.) 635; Meade v.
Fed. 363, 12 L.R.A. 589; Maiorano v. United States, 9 Wall. 691, 19 U. S.
Baltimore, etc., R. Co., 216 Pa. St. (L. ed.) 6S7 ; Powers v. Comly. 101 U.
402, 65 Atl. 1077, 116 A. S. R. 778, S. 789, 25 U. S. (L. ed.) 805;' Spies v.
21 L.R.A. (N.S.) 271.
Illinois, 123 U. S. 131, 8 S. Ct. 21. 22,
5. The Amiable Isabella, 6 Wheat. 31 U. S. (Led.) 80; Geofrov v. Riggs,
71, 5 U. S. (L. ed.) 208.
133 U. S. 258. 10 S. Ct. 295, 33^ U.
6. Doe v. Bradeu, 16 How. 635, 14 S. (L. ed.) 642; In re Ross, 140 U.
U. S. (L. ed.) 1090; United States v. S. 453, 11 S. Ct. 897, 35 U. S. (L. ed.)
Texas, 162 U. S. 1, 16 S. Ct. 725, 40 581; Leighton. v. United States, 161 U.
U. S. (L. ed.) 867; Ex parte McCabe, S. 291. 16 S. Ct. 495, 40 U. S. (L. ed.)
46 Fed. 363, 12 L.R.A. 589.
703; Ward v. Race Horse, 163 U. S.
7. United States v. Texas, 162 U. S. 504, 16 S. Ct. 1076, 41 U. S. (L. ed.)
1, 16 S. Ct. 725, 40 U. S. (L. ed.) 867. 244; United States v. Choctaw Nation,
8. Harcourt. v. Gaillard, 12 Wheat. 179 U. S. 494, 21 S. Ct. 149, 36 U. S.(L.
523, 6 U. S. (L. ed.) 716; Worcester v. ed.) 291; Franklin Sugar Refining Co.
Georgia, 6 Pet. 515, 8 U. S. (L. ed.) v. United States, 202 U. S. 580. 20 S.
483; United States v. Arredondo, 6 Ct. 720, 50 U. S. (L. ed.) 1153; Rocca
Pet. 691, 8 U. S. (L. ed.) 547; Frevall v. Thompson, 223 U. S. 317. 32 S. Ct:
v. Bache, 14 Pet. 95, 10 U. S. (L. ed.) 207, 56 U. S. (L. ed.) 453; Altaian
369; Pollard v. Kibbe, 14 Pet. 353, 10 v. United States, 224 U. S. 583, 32
TJ. S. (L. ed.) 490; Oldfleld v. Mar- S. Ct. 593, 56 U. S. (L. ed.) 894;
riott, 10 How. 146, 13 U. S. (L. ed.) Cameron Septic Tank Co. v. Knox
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says that an interpretation "which would render a treaty null and
inefficient cannot be admitted;" and that "it ought to be interpreted
in such a manner as that it may have its effect, and not prove vain
and nugatory." 9
69. Meaning of Words.—If the words express the meaning of the
contracting nations plainly, distinctly, and perfectly, there ought to
be no other means of interpretation; but if the words are obscure,
or ambiguous, or imperfect, recourse must be had to other means of
interpretation.10 Again, it is not an unusual judicial problem to
have to seek the meaning of a law expressed in words not doubtful
of themselves, but made so by circumstances or the objects to which
they come to be applied.11 To some terms and expressions a literal
meaning will be given, and to others a larger and more extended
one. The reports of adjudged cases and approved legal treatises are
full of illustrations of the application of this ride. The inquiry in
all such cases is as to what was intended in the treaty by the con
tracting powers.12 Compacts between governments or nations, like
those between individuals, should be interpreted according to the
natural, fair, and received acceptation of the terms in which they
are expressed; 18 yet by reason of the fact that they are international
in character their words are to be given the meaning accorded by
the law of nations, and should not have any artificial or special sense
impressed upon them by local law, unless such restricted sense is
clearly intended.14 It seems, however, that a treaty with Indians
must be construed not according to the technical meaning of it»«
words to learned lawyers, but in the sense in which they would
naturally be understood by the Indians.15 Where a treaty between
two nations is in the language of each, both versions must be deemed
original, and, of course, as intended by the contracting powers to
be identical in meaning. Accordingly, a construction must be sought
which will bring the terms of the two languages into harmony one
with the other.16
ville, 227 U. S. 39, 33 S. Ct. 209, 57 Ct. 897, 35 U. S. (L. ed.) 581.
U. S. (L. ed.) 407; Compagnie Fran13. United States v. D'Auterive, 10
caise de Navigation, etc., v. State How. 609, 13 U. S. (L. ed.) 560; GeoBoard of Health, 51 La. Ann. 645, 25 froy v. Riggs, 133 U. S. 258, 10 S. Ct.
So. 591, 72 A. S. R. 458, 56 L.R.A. 295, 33 U. S. (L. ed.) 642.
795.
14. The Pizarro, 2 Wheat. 227, 4 TJ.
9. Geofroy v. Riggs, 133 U. S. 258, S. (L. ed.) 226; Geofroy v. Riggs, 133
10 S. Ct. 295, 33 U. S. (L. ed.) 642.
U. S. 258, 10 S. Ct. 295, 33 U. S. (L.
10. Ware v. Hylton, 3 Dall. 199, 1 ed.) 642.
U. S. (L. ed.) 568.
16. Jones v. Meehan, 175 U. S. 1,
11. United States v. American Sugar 20 S. Ct. 1, 44 U. S. (L. ed.) 49.
Refining Co., 202 U. S. 563, 26 S. Ct.
16. United States v. Percheman, 7
717, 50 U. S. (L. ed.) 1149.
Pet. 51, 8 U. S. (L. ed.) 604.
12. In re Ross, 140 U. S. 453, 11 S.
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70. Omissions; Conflicts with Statutes.—It is further to be observed
that treaties are the subject of careful consideration before they are
entered into, and are drawn by persons competent to express their
meaning, and to choose apt words in which to embody the purposes
of the high contracting parties. Diplomatic men read the public
treaties made by other nations and cannot be supposed either to omit
or insert an article, common in public treaties, without being aware
of the effect of such omission or insertion. Neither the one nor the
other is to be ascribed to inattention. And if an article alleged to
be omitted be not necessarily implied in one which is inserted, the
subject to which that article would apply remains under the pre
viously existing rule.17 By the Constitution a treaty is placed on the
same footing, and made of like obligation, with an act of legisla
tion. Both are declared by that instrument to be the supreme law
of the land, and no superior efficacy is given to either over the other.18
When the two relate to the same subject, the courts will always
endeavor to construe them so as to give effect to both, if that can be
done without violating the language of either; but if the two are
inconsistent, the one last in date will control the other, provided
always that the stipulation of the treaty on the subject is self-execut
ing.19 Repeals by implication are never favored, and a later treaty
or statute will not be regarded as repealing an earlier enactment by
implication unless the two are absolutely incompatible and the later
cannot be enforced without antagonizing the earlier.20
VIII. Diplomatic and Consular Agents
Diplomats
71. Duty to Send and Receive Representatives.—The progress of
modern civilization is marked by no circumstance better than by
the institution of diplomatic missions between the different powers.
Ambassadors were known and certain of their rights respected by
the nations of antiquity. With the revival of culture that succeeded
the middle ages these rights were re-established, and at the conclu
sion of the seventeenth century the principal of the privileges, im
munities, and usages now recognized had been adopted by the prac
tice of the European nations. Every independent state has a right
17. The Nereide, 9 Craneh 388, 3 U. U. S. 213, 22 S. Ct. 629, 46 U. S. (L.
S. (L. ed.) 769; Rocca v. Thompson, ed.) 878.
223 U. S. 317, 32 S. Ct. 207, 56 U. S.
20. United States v. Lee Yen Tai,
(L. ed.) 453.
185 U. S. 213, 22 S. Ct. 629, 46 U. S.
18. See supra, par. 61.
(L. ed.) 878; Johnson v. Browne, 205
19. Whitney v. Robertson, 124 U. U. S. 309, 27 S. Ct. 539, 51 U. S. (L.
S. 190, 8 S. Ct. 456, 31 U. S. (L. ed.) ed.) 816.
- 386; United States v. Lee Yen Tai, 185
R. C. L. Vol. XV.—11.
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to send public ministers to, and receive ministers from, any other
sovereign state with which it desires to maintain the relations of
peace and amity. Of course there is no positive law of nations requir
ing states to send or receive representatives; rather the usage and
comity of nations have established a reciprocal duty in this respect.
The right of confederated states to send public ministers to one an
other, or to foreign states, depends on the peculiar nature and con
stitution of the union by which they are bound together. By the
Constitution of the United States of America every state is expressly
forbidden from entering, without the consent of Congress, into any
treaty, alliance, or confederation with any other state of the Union,
or with a foreign state, or from entering, without the same consent,
into any agreement or compact with another state, or with a foreign
power. The original power of sending and receiving public minis
ters is essentially modified, if it be not entirely taken away, by this
prohibition. But if there were any doubt in this respect it must
be dispelled by the clause empowering the federal government to
appoint diplomatic representatives, a grant that in its nature must
be exclusive. In the case of a revolution, civil war, or other contest
for the sovereignty, although, strictly speaking, the nation has the
exclusive right of determining in whom the legitimate autnority of
the country resides, yet foreign states must of necessity judge for
themselves whether they will recognize the government de facto by
sending to and receiving ambassadors from it, or whether they will
continue their accustomed diplomatic relations with the prince whom
they choose to regard as the legitimate sovereign, or suspend alto^
gethcr these relations with the nation in question. So, also, where
an empire is severed by the revolt of a province, or colony declaring
and maintaining its independence, foreign states are governed by
expediency in determining whether they will commence diplomatic
intercourse with the new state, or wait for its recognition by the metro
politan country. Diplomatic representatives, whether denominated
ambassadors, envoys, ministers, commissioners, charges d'affaires,
agents or otherwise, possess in substance the same functions, rights
and privileges as agents of their respective governments for the trans
action of its diplomatic business abroad. Their designations are
chiefly significant in the relation of rank, precedence or dignity.
Charge's d'affaires, accredited to the ministers of foreign affairs of the
court at which they reside, are either charges d'affaires ad hoc, who
are originally sent and accredited by their governments, or charges
d'affaires per interim, substituted in the place of the minister of their
respective nations during his absence.1
72. Who May Act; Appointment; Credentials.—In many countries
it is a state maxim that one of its own subjects or citizens is not
1. In re Baiz, 135 U. S. 403, 10 S. Ct. 854, 34 U. S. (L. ed.) 222.
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to be received as a foreign diplomatic agent, and a refusal to re
ceive, based on that objection, is always regarded as reasonable. The
expediency of avoiding a possible conflict between his privileges as
such and his obligations as a subject or citizen is considered reason
enough in itself. Other powers, however, admit without difficulty
their own citizens as representatives of foreign states, but impose
on them the obligation of amenability to the local laws as to their
persons and property. It has long been the almost uniform prac
tice of this government to decline to recognize American citizens
as the accredited diplomatic representatives of foreign powers. The
statutory and jurisdictional immunities and the customary privileges
of right attaching to the office of a foreign minister make it not
only inconsistent, but at times even inconvenient, that a citizen of
this country should enjoy so anomalous a position. The power of
determining the fitness of diplomatic representatives resides in the
President and the Senate conjointly. Under the Constitution, the
President is vested with power to "appoint ambassadors, other public
ministers and consuls," and it is provided that "he shall receive
ambassadors and other public ministers." 2 The compensation to be
made for the services of diplomatic officers is a matter for provision by
Congress.8 Every diplomatic agent, in order to be received in that
character, and to enjoy the privileges and honors attached to his
rank, must be furnished with a latter of credence. In the case of
an ambassador, envoy, or minister, this letter of credence is addressed
by the sovereign, or other chief magistrate of his own state, to the
sovereign or state to whom the minister is delegated. The letter of
credence states the general object of his mission, and requests that
full faith and credit may be given to what he shall say on the part
of his court.
73. Immunity from Local Jurisdiction.—From the moment a pub
lic minister enters the territory of the state to which he is sent, during
the time of his residence, and until he leaves the country, he is
entitled to an entire exemption from the local jurisdiction, both civil
and criminal. Representing the rights, interests, and dignity of the
sovereign or state by which he is delegated, his person is sacred and
inviolable.4 "It is impossible to conceive," says Vattel, "that a prince
2. In re Baiz, 135 U. S. 403, 10 S. (L. ed.) 312, 7 Pet. 276, 8 U. S. (L.
Ct. 854, 34 U. S. (L. ed.) 222.
ed.) 684, 8 Pet. 312, 8 U. S. (L. ed.)
3. United States v. Langston, 118 957.
U. S. 389, 6 S. Ct. 1185, 30 U. S. (L.
Notes: 76 Am. Dee. 608; 23 A. S.
ed.) 164; Wallace v. United States, R. 115; 62 A. S. R. 310; 76 A. S. R.
133 U. S. 180, 10 S. Ct. 251, 33 U. S. 534; 16 Eng. Rul. Cas. 153.
(L. ed.) 571.
See supra, par. 50. See also Dipi.04. United States v. Ortega, 11 matic and Consular Officers, vol.
Wheat. 467, 6 U. S. (L. ed.) 521; 9, p. 160.
Davis v. Packard, 6 Pet. 41, 8 U. S.
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who sends an ambassador or any other minister can have any inten
tion of subjecting him to the authority of a foreign power; and this
consideration furnishes an additional argument, which completely
establishes the independency of a public minister. If it cannot be
reasonably presumed that his sovereign means to subject him to the
authority of the prince to whom he is sent, the latter, in receiving
the minister, consents to admit him on the footing of independency ;
and thus there exists between the two princes a tacit convention,
which gives a new force to the natural obligation." 5 To give a more
lively idea of this complete exemption from the local jurisdiction,
the fiction of extraterritoriality has been invented, by which the min
ister, though actually in a foreign country, is supposed still to remain
within the territory of his own sovereign. He continues still subject
to the laws of his own country, which govern his personal status and
rights of property, whether derived from contract, inheritance, or
testament. His children born abroad are considered as natives of his
own country.6
74. Extent of Immunity.—The minister's person is, in general,
entirely exempt both from the civil and criminal jurisdiction of
the country where he resides. If his crimes be such as to render
him amenable to the local jurisdiction, it must be because they for
feit the privileges annexed to his character; and the minister, by
violating the conditions under which he was received as the repre
sentative of a foreign sovereign, has surrendered the immunities
granted on those conditions; or, according to the true meaning of
the original assent, has ceased to be entitled to them. In case of
offenses committed by public ministers, affecting the existence and
safety of the state where they reside, if the danger is urgent, their
persons and papers may be seized, and they may be sent out of the
country. So a foreign minister who conspires against the govern
ment to which he is accredited, having violated the law of nations,
is no longer entitled to the protection of that law. The privi
leges bestowed on him rest on the implied condition that he shall
not overstep the bounds of his diplomatic duties; and whenever he
does so, it seems impossible to deny that the injured government
is justified in acting as its own preservation may require.7 This
immunity extends, according to the better view, not only to the per
son of the minister, but to his family and suite, secretaries of lega
tion and other secretaries, his servants, personal property and the
house in which he resides. The exemption of the goods of a public
minister from every species of seizure for debt is laid down by
5. The Exchange
Cranch 116, 3 U. S.
6. See supra, par.
7. The Exchange

v. M'Faddon, 7 Cranch 116, 3 U. S. (L. ed.) 287; Ex
(L. ed.) 287.
parte Hitz, 111 U. S. 766, 4 S. Ct. 698,
53.
28 U. S. (L. ed.) 592.
v. M'Faddon, 7
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Grotius in the following language: "As to what respects the per
sonal effects (mobilia) of an ambassador, which are considered as
belonging to his person, they are not liable to seizure, either for the
payment or for security of a debt, either by order of a court of
justice, or, as some pretend, by command of the sovereign. This,
in my judgment, is the soundest opinion; for an ambassador, in
order to enjoy complete security, ought to be exempt from every
species of restraint, both as to his person and as to those things
which are necessary for his use. If, then, he has contracted debts,
and if, which is usually the case, he has no real property (immobilia)
in the country, he should be politely requested to pay, and if he
refuses, resort must be had to his sovereign." Vattel is equally
explicit as to the extent of the privilege in question. The only excep
tion he admits to the general rule is that of a public minister who
engages in trade, in which case his personal goods' may be attached,
to compel him to answer to a suit.8 And Congress has enacted that
whenever any writ or process is sued out or prosecuted by any person
in any court of the United States, or of a state, or by any judge
or justice, whereby the person of any public minister of any foreign
prince or state, authorized and received as such by the President, or
any domestic or domestic servant of any such minister, is arrested
or imprisoned, or his goods or chattels are distrained, seized or
attached, such writ or process shall be deemed void. But this pro
vision does not apply to any case where the person against whom
the process is issued is a "domestic servant of a public minister,"
unless the name of the servant has been registered and posted as
therein prescribed. It is also provided that whoever "assaults, strikes,
wounds, imprisons or in any other manner offers violence to the
person of a public minister, in violation of the law of nations, shall
be imprisoned for not more than three years, and fined, at the
discretion of the court." 9 When the minister's diplomatic mission
is terminated, he is entitled to the exemptions and immunities attach
ing to his public character until his return to his own country; but
if instead of returning he remains and engages in business, he for
feits the privileges in question.19
75. Usages and Etiquette.—The usage of civilized nations has
established a certain etiquette, to be observed by the members of
the diplomatic corps, resident at the same capital, towards each other,
and towards the members of the government to which they are
accredited. The duties which comity requires to be observed, in
this respect, belong rather to the code of manners than of laws,
8.
152,
Cas.
9.

Parkinson v. Potter, 16 Q. B. D. Ct. 854, 34 U. S. (L. ed.) 222.
55 L. J. Q. B. 153, 2 Eng. Rul.
10. Ex parte Hitz, 111 U. S. 766, 4
696 and note.
S. Ct. 698, 28 U. S. (L. ed.) 592,
In re Baiz, 135 XJ. S. 403, 10 S.
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and can hardly be made the subject of positive sanction; but there
are certain established rules in respect to them, the nonobservance
of which may be attended with inconvenience in the performance
of more serious and important duties. Such are the visits of eti
quette, which the diplomatic ceremonial of Europe requires to be
rendered and reciprocated, between public ministers resident at the
same court. The primitive equality of nations authorizes each nation
to make use of its own language in treating with others; and this
right is still, in a certain degree, preserved in the practice of some
states. But general convenience early suggested the use of the Latin
language in the diplomatic intercourse between the different nations
of Europe. Towards the end of the fifteenth century, the preponder
ance of Spain contributed to the general diffusion of the Castilian
tongue as the ordinary medium of political correspondence. This,
again, has been superseded by the language of France, which, since
the age of Louis XIV, has become the almost universal diplomatic
idiom of the civilized world. Those states which still retain the use
of their national language in treaties and diplomatic correspondence
usually annex to the papers transmitted by them a translation in
the language of the opposite party, wherever it is understood that
this comity will be reciprocated. Such is the usage of the Germanic
Confederation, of Spain, and the Italian courts. Those states which
have a common language generally use it in their transactions with
each other. Such is the case between the Germanic Confederation
and its different members, and between the respective members them
selves; between the different states of Italy; and between Great
Britain and the United States of America.
Consuls
76. Origin and Purpose of Consular Agencies.—The practice of
European governments to send officers to reside in foreign countries,
authorized to exercise a limited jurisdiction over vessels and seamen
of their country, to watch the interests of their countrymen, and to
assist in adjusting their disputes and protecting their commerce, goes
back to a very early period, even preceding what are termed the
middle ages. During those ages these commercial magistrates, gen
erally designated as consuls, possessed to some extent a representative
character, sometimes discharging judicial and diplomatic functions.
In other than Christian countries they were, by treaty stipulations,
usually clothed with authority to hear complaints against their coun
trymen and to sit in judgment upon them when charged with public
offenses. After the rise of Islamism, and the spread of its followers
over eastern Asia and other countries bordering on the Mediterranean,
the exercise of this judicial authority became a matter of great con
cern. The intense hostility of the people of Moslem faith to all
166

15 R. C. L.

INTERNATIONAL LAW

§§ 77, 78

other sects, and particularly to Christians, affected all their inter
course and all proceedings had in their tribunals. Even the rules
of evidence adopted by them placed those of different faith on unequal
grounds in any controversy with them. For this cause, and by reason
of the barbarous and cruel punishments inflicted in those countries,
and the frequent use of torture to enforce confession from parties
accused, it was a matter of deep interest to Christian governments
to withdraw the trial of their subjects, when charged with the com
mission of a public offense, from the arbitrary and despotic action
of the local officials. • Treaties conferring such jurisdiction on these
consuls were essential to the peaceful residence of Christians within
those countries and the successful prosecution of commerce with their
people.11
77. Nature of Consular Agency.—Although in the Constitution of
the United States, consuls are classed with ministers and ambassadors
in the enumeration of parties whose cases are subject to the original
jurisdiction of the supreme court,12 yet consuls are not diplomatic
officers.18' The positions of consuls are, however, trusts to be exer
cised from considerations of duty and for the public good. When
ever other considerations are allowed to intervene and control their
exercise, the trust is perverted and the community suffers.14 No
state is bound to permit the residence of foreign consuls, unless it
has stipulated by convention to receive them. They are to be ap
proved and admitted by the local sovereign, and, if guilty of illegal
or improper conduct, are liable to have the exequatur, which is
granted them, withdrawn, and may be punished by the laws of the
state where they reside, or sent back to their own country, at the
discretion of the government which they have offended. In civil
and criminal cases they are subject to the local law, in the same
manner with other foreign residents owing a temporary allegiance
to the state.15
78. Immunities, Privileges and Exemptions.—Whatever protec
tion they may be entitled to in the discharge of their official duties, and
whatever special privileges may be conferred upon them by the local
laws and usages, or by international compact, consuls are not entitled,
by the general law of nations, to the peculiar immunities of ambassa
dors. While the point has been mooted somewhat, modern authori
ties hold that consuls do not enjoy the diplomatic privileges accorded
11. In re Ross, 140 XL S. 453, 11 S.
14. Oscanyan v. Winchester RepeatCt. 897, 35 U. S. (L. ed.) 581. See ing Arms Co., 103 U. S. 261, 26 U. S.
also Diplomatic and Consular Of- (L. ed.) 539.
ficers, vol. 9, p. 157.
15. Coppell v. Hall, 7 Wall. 542, 19
12. Oscanyan v. Winchester Repeat- U. S. (L. ed.) 244. See also Iasigi v.
ing Arms Co., 103 U. S. 261, 26 U. S. Van de Carr, 166 U. S. 391, 17 S. Ct
(L. ed.) 539.
595, 41 U. S. (L. ed.) 1045.
13. Note: 45 L.R.A. 497, 580.
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to the ministers of foreign powers; that in their personal affairs
they are justiciable by the local tribunals for offenses, and subject
to the same recourse of execution as other resident foreigners; and
that they cannot pretend to the same personal inviolability and exemp
tion from jurisdiction as foreign ministers enjoy by the law of
nations.16 A trading consul, in all that concerns his trade, is liable
in the same way as a native merchant. The character of consul does
not give any protection to that of merchant when they are united
in the same person.17 The provision of the federal Constitution,
that "in all cases affecting ambassadors, other public ministers, and
consuls, and those in which a state shall be party, the supreme court
shall have original jurisdiction," does not mean that the supreme
court shall have exclusive jurisdiction of actions against consuls.
On the contrary, inferior federal courts may be empowered to hear
such causes; and as the law now stands the state courts have co-ordi
nate jurisdiction with the federal courts in actions against consuls
and other commercial representatives of foreign countries.18 All
governments recognize the representative character of consuls and
grant to them certain exemptions and privileges.19 Some of the
principal privileges of a consul founded on treaties are a free entry
for his furniture ; exemptions from excise for articles of consumption
for his family ; a seat with the magistrates when acting as counsel for
subjects of his nation, in disputes between them and the natives;
an exemption from lodging the military in his house; a guard to
assist him in his authority over the subjects of his country trading
to the port.20 If a consul is not a citizen, and does not own real
estate, and is not engaged in business where the consulate is situ
ated, he is exempt from taxation by treaties with many countries.
And if consuls are not citizens of a country or domiciled in it at
the time of their appointment, they are exempt from military serv
ice by conventions with many nations.1
79. Who May Act; Appointment; Compensation.—The appointment
as consul of a person who is a native of the place where he is required
to serve has been thought to be objectionable by some writers ; *
but citizens frequently are recognized as consular officers of foreign
powers, and their nationality does not seem to be productive of seri16. Coppell v. Hall, 7 Wall. 542, 19 note ; Wilcox v. Lusa, 118 Cal. 639, 45
U. S. (L. ed.) 244; De Leon v. Walt- Pac. 676, 50 Pac. 758, 62 A. S. R. 305,
ers, 163 Ala. 499, 50 So. 934, 19 Ann. 45 L.R.A. 579 and note.
Cas. 914; Hall v. Young, 3 Pick.
19. Oscanyan v. Winchester Repeat(Mass.) 80, 15 Am. Dec. 180.
ing Arms Co., 103 U. S. 261, 26 U. &.
Notes: 45 L.R.A. 585; 2 Eng. Rul. (L. ed.) 539.
Cas. 706.
20. Note: 45 L.R.A. 579.
17. Coppell v. Hall, 7 Wall. 542, 19
1. Note: 45 L.R.A. 587.
U. S. (L. ed.) 244.
2. In re Baiz, 135 U. S. 403, 10 S.
18. De Leon v. Walters, 163 Ala. Ct. 854, 34 U. S. (L. ed.) 222.
499, 50 So. 934, 19 Ann. Cas. 914 and
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ous inconvenience.8 "Though the functions of consul," says Kent,
"would seem to require that he should not be a subject of the state
in which he resides, yet the practice of the maritime powers is quite
lax on this point, and it is usual, and thought most convenient, to
appoint subjects of the foreign country to be consuls at its ports."
The question has frequently arisen as to the extent to which citi
zens of a country, exercising the functions of foreign consuls, are
exempt from the political and municipal duties which are imposed
upon their fellow citizens. Perhaps, because of the difficulties aris
ing in determining questions of this character many of the treaties
between the United States and other countries define with precision
the privileges and exemptions given to consuls of the respective nations
—exemptions from public service being accorded, as a general rule,
only to a consul who is a citizen or subject of the country he repre
sents. There is no presumption that the consul of a foreign country,
discharging his duties in this country, is, in the absence of any con
trary evidence, to be presumed in law to be a citizen or subject of
the country he represents.4 By virtue of the provision of the Consti
tution, no person holding any office of profit or trust under the
United States can, without consent of Congress, accept any office
from any foreign power. Consequently, no federal functionary can
act as consul for a foreign state ; but the disqualification from federal
office seems to be the only effect of an American citizen accepting
such an appointment. The Constitution requires consuls to be ap
pointed by the President "by and with the advice and consent of
the Senate," but the word "consul" therein does not embrace a sub
ordinate and temporary officer like that of vice consul as defined by
statute. The appointment of such an officer is within the grant of
power expressed in the same section, saying "but the Congress may
by law vest the appointment of such inferior officers as they think
proper in the President alone, in the courts of law, or in the heads
of departments." Because the subordinate officer is charged with the
performance of the duty of the superior for a limited time and
under special and temporary conditions, he is not thereby transformed
into the superior and permanent official. So to hold would render
void any and every delegation of power to an inferior to perform
under any circumstances or exigency the duties of a superior officer,
and the discharge of administrative duties would be seriously hin
dered.5 The consul is not the bearer of letters of credence, but he
receives a commission signed by the sovereign, authorizing him to
discharge the duties of consul in the place where he is to reside. His
3. Bors v. Preston, 111 U.
4 S. Ct. 407, 28 U. S. (L. ed.)
re Baiz, 135 U. S. 403, 10 S.
34 U. S. (L. ed.) 222.
4. Bors v. Preston, 111 U.

S. 252, 4 S. Ct. 407, 28 U. S. (L. ed.) 419.
419; In
5. United States v. Eaton, 169 U. S.
Ct. 854, 331, 18 S. Ct. 374, 42 U. S. (L. ed.)
767.
S. 252,
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nomination is not addressed to the chief of the state ; but his appoint
ment is communicated to the government, and its permission is
required to enable him to enter upon his functions. This permis
sion is given by a rescript or order termed an exequatur, which is
to authorize the functionaries of the Home as distinguished from
the Foreign Department of the government to recognize the official
character of the consul.6 The amount of compensation to which
consuls shall be entitled is a matter wholly within the province of
Congress to decide ; 7 but a statute fixing the annual salary of a
consular officer at a named sum, without limitation as to time,
will not be deemed abrogated or suspended by subsequent enactments
which merely appropriate a less amount for the salary of that officer
for particular fiscal years, and which contain no words that expressly
or by clear implication modify or repeal the previous law.8 Fees
received for services not required of a consul by law belong to him
and not to the United States. Accordingly fees collected for record
ing, which does not relate to official instruments, or to official acts,
but relates to private transactions for individuals, not requiring the
use of the consul's title or seal of office, belong to the consul indi
vidually. But fees for certifying invoices by such consul for goods
imported into the United States concern an official duty, and do not
belong to such consul, but to the government. Again, interest on
public moneys deposited, in respect of which the consul is a trustee,
belong to the United States. He is not required to put the funds out
at interest, but if he does so the accretion belongs to the government.9
80. Duties and Powers in General.—A distinction has always been
made between consuls to Mohammedan and consuls to Christian coun
tries, both in the powers intrusted to them and in the duties with
which they are charged. The full reciprocity which, by the general
rule of international law, prevails between Christian states in the
exercise of jurisdiction over the subjects or citizens of one another
in their respective territories is not admitted between a Christian
state and a Mohammedan state in the same circumstances; and in our
treaties with Mohammedan powers, express stipulations have been
made for the enjoyment by our citizens of certain extraterritorial
rights with respect to their persons and property. While, therefore,
in Christian countries consuls are little more than mere commercial
agents, in Mohammedan countries they are clothed with diplomatic
and even with judicial powers. Consuls to Christian countries are
6. Scanlan v. Wright, 13 Pick, ed.) 164; Mathews v. United States,
(Mass.) 523, 25 Am. Dec. 344.
123 U. S. 182, 8 S. Ct. 80, 31 U. S. (L.
7. United States v. Langston, 118 ed.) 127.
U. S. 389, 3 S. Ct. 1185, 30 U. S. (L.
9. United States v. Mosbv, 133 U. S.
ed.) 164.
273, 10 S. Ct. 327, 33 U. S. (L. ed.)
8. United States v. Langston, 118 625.
U. S. 389, 3 S. Ct. 1185, 30 U. S. (L.
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often allowed to engage in business ; but consuls to Mohammedan coun
tries are restricted to the duties of their offices, are paid a stated salary,
and are prohibited from entering into commercial transactions.10
Primarily, a consul is an officer commissioned by his government for
the protection of its interests and those of its citizens or subjects;
and although he is sometimes allowed to engage in commercial pursuite, he is so far its public agent and commercial representative that
he is precluded from undertaking any affairs or assuming any posi
tion in conflict with its interests or ite policy.11 While diplomatic
duties are sometimes imposed upon consuls, it is only in virtue of
the right of a government to designate those who shall represent it
in the conduct of international affairs.12 There is no doubt that
his sovereign may specially intrust him with such authority; but in
such case his diplomatic character is superadded to his ordinary pow
ers, and ought to be recognized by the government within whose
dominions he assumes to exercise it.18 No consular officer of the
United States may exercise diplomatic functions, or hold any diplo
matic correspondence or relation on the part of the United States,
in, with or to the government or country to which he is appointed,
or any other country or government, when there is in such country
any officer of the United States authorized to perform diplomatic
functions therein ; nor in any case, unless expressly authorized by
the President so to do.14 A consul's certificate must show clearly
his signature and seal, and is of no value in regard to matters not
clearly within his official duties.15 A certificate of a consul under
his consular seal is not a sufficient authentication of a foreign law
to go in evidence, it not being one of his consular functions to grant
such certificates.16 A United States consul has no authority, by
virtue of his official station, to grant any license or permit the exemp
tion of a vessel of an enemy from capture and confiscation.17 United
States consuls have power to take acknowledgments of deeds in for
eign countries; and deeds so acknowledged are entitled to registry
in the states of the Union.18
10. Mahoney v. United States, 10 Ct. 854, 34 U. S. (L. ed.) 222.
Wall. 62, 19 U. S. (L. ed.) 864.
15. Church v. Hubbart, 2 Cranch
11. Oscanvan v. Winchester Repeat- 187, 2 U. S. (L. ed.) 249.
inp Arms Co., 103 U. S. 261, 26 U. S.
Note: 45 L.R.A. 497.
(L. ed.) 539.
16. Church v. Hubbart, 2 Cranch
12. Oscanvan v. AVinchester Repeat- 187, 2 U. S. (L. ed.) 249; Stein v.
in;? Arms Co., 103 U. S. 261, 26 U. S. Bowman, 13 Pet. 209, 10 U. S. (L. ed.)
(L. ed.) 539; In re Baiz, 135 U. S. 129.
403, 10 S. Ct. 854, 34 U. S. (L. ed.)
17. The Benito Estenger, 176 U. S.
222.
568, 20 S. Ct. 489, 44 U. S. (L. ed.)
13. The Anne, 3 Wheat. 435, 4 U. 592.
S. (L. ed.) 428.
18. Scanlan v. Wright, 13 Pick.
14. In re Baiz, 135 U. S. 403, 10 S. (Mass.) 523, 25 Am. Dec. 344.
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81. Protection of Interests of Nationals.—Consuls are bound to see
that the laws of the country wherein they officiate are properly admin
istered so as to protect the interests of their nationals.19 It is the
general practice under the law of nations and also under treaty stipu
lations for consuls, on the death of one of their nationals, to take
part in caring for the property left by him, especially in case of
intestacy, and seeing that it reaches its destination. This is one of
the usual and normal functions of the consuls of all civilized nations.20
The consular regulations of the United States tersely express the
duty of a consul as to the conservation of the property of deceased
countrymen, and declare that he has no right, as consular officer,
apart from the provisions of treaty, local law, or usage, to administer
the estate, or, in that character, to aid any other person in so admin
istering it, without judicial authorization.1 It seems that he is not
entitled to administer the estate of a citizen of the country which
he represents in preference to the public administrator of the place
where he officiates.2 A foreign consul has a right to claim, or insti
tute a proceeding, in rem, where the rights of property of his fellow
citizens are in question, without a special procuration from those
for whose benefit he acts.8 It is a general rule that his official char
acter must be taken as sufficient evidence of authority to perform all
those acts that customarily are intrusted to consuls for performance.4
But a consul cannot receive actual restitution of the res in contro
versy, without a special authority from the particular individuals who
are entitled.5 Consuls and commercial agents ordinarily are invested
with certain powers to be exercised for the benefit and protection of
seamen when in foreign ports; for example, the relief of destitute
mariners and furnishing them with the means of returning home.6
82. Judicial Functions; Procedure.—No doubt a consul may be
clothed with judicial power,7 but it cannot be contended that every
19. Carpigiani v. Hall, 172 Ala. 287, Pac. 516, 137 A. S. R. 145, 37 L.R.A.
55 So. 248, Ann. Cas. 1913D 651.
(N.S.) 549, affirmed Rocca v. ThompNote: 45 L.R.A. 496.
son, 223 U. S. 317, 32 S. Ct. 207, 56
20. Carpigiani v. Hall, 172 Ala. 287, U. S. (L. ed.) 453.
55 So. 248, Ann. Cas. 1913D 651 and 3. The Bello Corrunes, 6 Wheat. 152,
note; In re Ghio, 157 Cal. 552, 108 5 U. S. (L. ed.) 229.
Pac. 516, 137 A. S. R. 145, 37 L.R.A
4. Ornelas v. Ruiz, 161 U. S. 502,
(N.S.) 549 and note; Succession of 16 S. Ct. 689, 40 U. S. (L. ed.) 787.
Robasse, 47 La. Ann. 1452, 17 So. 867, 5. The Bello Corrunes, 6 Wheat. 152,
49 A. S. R. 433; In re Wyman, 191 5 U. S. (L. ed.) 229.
Mass. 276, 77 N. E. 379, 114 A. S. 11. 6. Note: 45 L.R.A. 481.
601.
7. Oscanyan v. Winchester RepeatNote: 45 L.R.A. 496.
ing Arms Co., 103 U. S. 261, 26 U. S.
1. Rocca v. Thompson, 223 U. S. (L. ed.) 539; In re Ross, 140 U. S.
317, 32 S. Ct. 207, 56 U. S. (L. ed.) 453, 11 S. Ct. 897, 35 U. S. (L. ed.)
453.
581.
2. In re Ghio, 157 Cal. 552, 108
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consul, by virtue of his office, has power to exercise judicial functions.8
Historically it is true that the consul was originally an officer of
large judicial as well as commercial powers, exercising entire munici
pal authority over his countrymen in the country to which he was
accredited. But the changed circumstances of Europe, and the preva
lence of civil order in the several Christian states, have had the effect
of greatly modifying the powers of the consular office; and it may
now be considered as generally true that, for any judicial powers
which may be vested in the consuls accredited to any nation, we must
look to the express provisions of the treaties entered into with that
nation, and to the laws of the states which the consuls represent.9
Certainly a consul can have no criminal jurisdiction in a foreign
country unless it is expressly given.10 However, it has been the
uniform practice of civilized governments for centuries to provide
consular tribunals in other than Christian countries for the trial
of their own subjects or citizens for offenses committed in those coun
tries, and for the settlement of civil disputes between them. The
establishment of such tribunals has been among the most important
subjects for treaty stipulation.11 The jurisdiction of consuls sitting
as judges is generally confined to the decision of controversies in
civil cases, arising between merchants, seamen, and other nationals;
to the registering of wills, contracts, and other instruments executed
in the presence of the consul ; and to the administration of the estates
of nationals who may have died within the territorial limits of the
consulate. This jurisdiction is ordinarily subject, in civil cases, to
an appeal to the superior tribunals of their own country. The crim
inal jurisdiction is usually limited to the infliction of pecuniary penal
ties; and, in offenses of a higher grade, the functions of the consul
are similar to those of a police magistrate, or juge d'instruction. He
collects the documentary and other proofs, and sends them, together
with the prisoner, home to his own country for trial.12 The juris
diction to try offenses committed on the high seas in the district
where the offender may be found, or into which he may be first
brought, is not exclusive of the jurisdiction of the consular tribunal
to try a similar offense when committed in a port of a foreign country
in which that tribunal is established, and the offender is not taken
to the United States. There is no law of Congress compelling the
master of a vessel to carry or transport him to any home port when
he can be turned over to a consular court having jurisdiction of
8. Dainese v. Hale, 91 U. S. 13, 23 Wall. 62, 19 U. S. (L. ed.) 864; In
U. S. (L. ed.) 190.
re Ross, 140 U. S. 453, 11 S. Ct. 897,
Note: 21 L.R.A. 75.
35 U. S. (L. ed.) 581.
9. Dainese v. Hale, 91 U. S. 13, 23
Note: 45 L.R.A. 484, 486 et seq.
TT
/T ed.)
_J \ 190.
inn
i i-» i i
-» " .
U. OS. (L.
Moisan, 197 U.
10. Note: 45 L.R.A. 481 et seq.
S. 169, 25 S. Ct. 422, 49 U. S. (L. ed.)
11. Mahoney v. United States, 10 709; Telefsen v. Fee, 168 Mass. 188.
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similar offenses committed in the foreign country.18 The jurisdic
tion of consuls over controversies within their province is not as a
rule so exclusive as to prevent other courts from entertaining juris
diction over such controversies; 14 but in some instances their juris
diction has been made exclusive.15 It is no valid objection to a
trial of a felony by a consular tribunal that the trial takes place with
out an indictment by a grand jury, and that the accused cannot have
a jury on the trial of the offense.16 By the Constitution a govern
ment is ordained and established "for the United States of America,"
and not for countries outside of their limits. The guaranties it
affords against accusation of capital or infamous crimes, except by
indictment or presentment by a grand jury, and for an impartial
trial by a jury when thus accused, apply only to citizens and others
within the United States, or who are brought there for trial for
alleged offenses committed elsewhere, and not to residents or tempo
rary sojourners abroad. The Constitution can have no operation in
another country. When, therefore, the representatives' or officers of
our government are permitted to exercise authority of any kind in
another country, it must be on such conditions as the two countries
may agree, the laws of neither one being obligatory upon the other.
Furthermore the enforcement of the constitutional guaranties in
question is impracticable from the impossibility of obtaining a com
petent grand or petit jury. The requirement of such a body to accuse
and to try an offender would, in a majority of cases, cause an aban
donment of all prosecution. The framers of the Constitution, who
were fully aware of the necessity of having judicial authority exer
cised by our consuls in non-Christian countries, if commercial inter
course was to be had with their people, never could have supposed
that all the guaranties in the administration of the law upon crim
inals at home were to be transferred to such consular establishments,
and applied before an American who had committed a felony there
could be accused and tried. They must have known that such a
requirement would defeat the main purpose of investing the consul
with judicial authority.17
IX. War in General
83. Nature and Existence of War.—All wars according to the classi
fication of the public jurists are either perfect or imperfect. If war
46 N. E. 562, 60 A. S. R. 379, 45
16. In re Ross. 140 U. S. 453, 11
L.R.A. 481 and note.
S. Ct. 897, 35 U. S. (L. ed.) 581:
13. In re Ross, 140 U. S. 453, 11 Downes v. Bidwell, 182 U. S. 244, 21
S. Ct. 897, 35 U. S. (L. ed.) 581.
S. Ct. 770, 45 U. S. (L. ed.) 1088.
14. Note: 45 L.R.A. 491.
17. In re Ross, 140 U. S. 453, 11 S.
15. Telefsen v. Fee, 168 Mass. 188, Ct. 897, 35 U. S. (L. ed.) 581.
46 N. E. 562, 60 A. S. R. 379, 45
L.R.A. 481.
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be formally declared it is of the perfect kind; because one whole
nation is at war with another whole nation, and all the members
of the nation declaring war are authorized to commit hostilities
against all the members of the other, in every place and under every
circumstance. In such a war all the members act under a general
authority, and all the rights and consequences of war attach to their
condition. But hostilities may subsist between two nations, more
confined in its nature and extent, being limited as to places, persons,
and things; and this is more properly termed imperfect war because
those who are authorized to commit hostilities act under special au
thority, and can go no farther than to the extent of their commission.
Still, however, it is public war, because it is an external contention
by force between some of the members of the two nations, authorized
by the legitimate powers. Indian wars are of the latter class.18 An
act of jurisdiction exerted by inferior magistrates, civil or military,
for the arrest or punishment of individuals, is not public war. So
long as the act is kept within legal compass, though its exertion be
violent, where, for instance, the object is to suppress a riot, quell
an insurrection, or repel the hostile incursions of individuals, it is,
though sustained by a soldiery in arms, only one mode of enforcing
the criminal law. It is like calling out the militia as a posse comitatus
to aid a sheriff who is resisted in the execution of process. Force
becomes lawful where the laws are set at defiance. Such a state of
things, therefore, confers no right to act offensively against individu
als who reside or sojourn in the neighboring territory. Should they
be pursued and arrested, or killed, the act would be a naked usurpa
tion of authority, like the sheriff of one county going into another
to execute process.19 The parties belligerent in a public war are
independent nations. But it is not necessary, to constitute war, that
both parties should be acknowledged as independent nations or
sovereign states. A war may exist where one of the belligerents
claims sovereign rights as against the other. Insurrection against
a government may or may not culminate in an organized rebellion,
but a civil war always begins by insurrection against the lawful
authority of the government. A civil war is never solemnly declared;
it becomes such by its accidents—the number, power, and organiza
tion of the persons who originate and carry it on. When the party
in rebellion occupy and hold in a hostile manner a certain portion
of territory, have declared their independence, have cast off their
allegiance, have organized armies, have commenced hostilities against
their former sovereign, the world acknowledges them as belligerents,
18. Montoya v. United States, 180 Dec. 328. See generally, War.
U. S. 261, 21 S. Ct. 358, 45 U. S. (L.
19. People v. MeLeod, 1 Hill (N.
ed.) 521; People v. MeLeod, 1 Hill Y.) 377, 25 Wend. 483, 37 Am. Dec.
(N. Y.) 377, 25 Wend. 483, 37 Am. 328.
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and the contest a war. They claim to be in arms to establish their
liberty and independence, in order to become a sovereign state, while
the sovereign party treat them as insurgents and rebels who owe
allegiance, and who should be punished with death for their treason.
The true test of the existence of civil war, as found in the writings
of the common law, may be thus summarily stated: "When the
regular course of justice is interrupted by revolt, rebellion or insur
rection, so that the courts of justice cannot be kept open, civil war
exists and hostilities may be prosecuted on the same footing as if
those opposing the government were foreign enemies invading the
land." 20 In the war of the rebellion the United States sustained the
double character of a belligerent and a sovereign, and had the rights
of both.1 The question whether war, in its legal sense, exists is to
be determined alone by the political power of the government; and
of this determination the courts must take judicial notice. It is not
a question for the jury.2 Inasmuch as the normal state of nations
is one of peace and benevolence, nations are morally bound to pre
serve it, and peace and friendship must always be presumed to subsist
among nations. Therefore he who founds a claim upon the rights
of war must prove that the peace was broken by some national
hostility, and war commenced; mere conjecture, supposition and
possibility can render no competent evidence of the fact.8
84. Retorsion: Reprisals, Interdiction of Commerce.—In case a
sovereign state deems that it has been wronged by another nation
and that forcible measures must be adopted in order to compensate
it for past injury or to restrain further wrongful acjs, it has available
a number of modes of retorsion, short of actual warfare, and invasion
of territory. Foremost among these forcible measures is reprisal.
"Reprisals," says Vattel, "are resorted to between nation and nation,
in order to do themselves justice when they cannot otherwise obtain
it. If a nation has taken possession of what belongs to another, if
it refuses to pay a debt, to repair an injury, or to give adequate
satisfaction for it, the latter may seize something belonging to the
former, and apply it to its own advantage, till it obtains payment
of what is due, together with interest and damages; or keep it as a
pledge till the offending nation has refused ample satisfaction. The
effects thus seized are preserved, while there is any hope of obtaining
satisfaction or justice. As soon as that hope disappears they are
confiscated, and then reprisals are accomplished. If the two nations,
20. Prize Cases, 2 Black 635, 17 U.
3. Miller v. The Resolution, 2 Dal1.
S. (L. ed.) 457.
1, 1 U. S. (L. ed.) 263; Marks v.
1. Miller v. United States, 11 Wall. United States, 161 U. S. 297, 16 S. Ct.
268, 20 U. S. (L. ed.) 135.
476, 40 U. S. (L. ed.) 706; People v.
2. Prize Cases, 2 Black 635, 17 U. McLeod, 1 Hill (N. Y.) 377, 25 Wend
S. (L. ed.) 457; Sutton v. Tiller, 6 483, 37 Am. Dec. 328.
Cold. (Tenn.) 593, 98 Am. Dec. 471.
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upon this ground of quarrel, come to an open rupture, satisfaction
is considered as refused from the moment that war is declared, or
hostilities commenced; and then, also, the effects seized may be con
fiscated." Other forms of retorsion are pacific blockade properly
notified and made substantially effective, and the interdiction of
commercial intercourse with the offending nation, including the
detention of merchant vessels within the poVts of the injured state.
By nonintercourse acts a nation ordinarily closes its ports to the
offending state and prohibits the sailing of vessels from its ports to
ports of the offender.4 If bound to a foreign port with which com
mercial intercourse has been, or may be, permitted, still a vessel is
allowed to depart without bond being given, with condition not to
proceed to any port with which commercial intercourse is not thus
permitted, nor be directly or indirectly engaged, during the voyage,
in any trade with such port.5 No vessel has a right to come within
the territorial waters to inquire whether she may land her cargo;6
but in case of a storm she may make a harbor; and if prevented by
a mutiny of her crew from putting out to sea again, may wait for
orders.7 It is no offense against an embargo law to take goods out
of one vessel and put them into another unless it be with an intent
to export them.8 To prevent evasions of embargo and nonintercourse
laws various penalties are attached to the prohibited acts, in some
instances a criminal responsibility being imposed upon offenders.9
The usual penalty for a violation of the laws is, however, the forfeiture
prescribed in case of their violation,10 property engaged in such
4. Little v. Barreme, 2 Cranch 170, ed.) 367; The Hoppet v. United
2 TT. S. (L. ed.) 243; The Edward, 1 States, 7 Cranch 389, 3 U. S. (L. ed.)
Wheat. 261, 4 U. S. (L. ed.) 86; The 380; The Anne v. United States, 7
Pitt, 8 Wheat. 371, 5 U. S. (L. ed.) Cranch 570, 3 U. S. (L. ed.) 442;
639.
United States v. 1960 Baps of Coffee,
5. Duronssean v. United States, 6 8 Cranch 398, 3 U. S. (L. ed.) 602;
Cranch 307, 3 U. S. (L. ed.) 232; The United States v. The Mars, 8 Cranch
Richmond v. United States, 9 Cranch 417, 3 U. S. (L. ed.) 609; Speake v.
102, 3 U. S. (L. ed.) 670; The Ed- United States, 9 Cranch 28, 3 U. S.
ward, 1 Wheat. 261, 4 U. S. (L. ed.) (L. ed.) 645; The Short Staple v.
86.
United States, 9 Cranch 55, 3 U. S.
6. The Penobscot v. United States, (L. ed.) 655; Otis v. Watkins, 9
7 Cranch 356, 3 U. S. (L. ed.) 369.
Cranch 339, 3 U. S. (L. ed.) 752;
7. United States v. The Fanny, 9 Jones v. Shore, 1 Wheat. 462, 4 U.
Cranch 181, 3 U. S. (L. ed.) 698.
S. (L. ed.) 136; Slocum v. Mavberry,
8. The Juliana v. United States, 6 2 Wheat. 1, 4 U. S. (L. ed.) 169;
Cranch 327, 3 U. S. (L. ed.) 238.
United States v. Sheldon, 2 Wheat
9. The Paulinia v. United States, 7 119, 4 U. S. (L. ed.) 199; The Will.
Cranch 52, 3 U. S. (L. ed.) 2C6.
iam King, 2 Wheat. 148, 4 U. S. (L
10. Murray v. The Betsy, 2 Cranch ed.) 206; The New York, 3 Wheat.
64, 2 U. S. (L. ed.) 208; Little v. 59, 4 U. S. (L. ed.) 333; The Aeolus,
Barreme, 2 Cranch 170, 2 U. S. (L. 3 Wheat. 392, 4 U. S. (L. ed.) 418;
ed.) 243; The Good Catharine v. Unit- Otis v. Walter, 6 Wheat. 583, 5 U. S.
ed States, 7 Cranch 349, 3 U. S. (L. (L. ed.) 336; The Frances, 8 Wheat.
R. C. L. Vol. XV.—12.
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violation being subject to seizure.11 A vessel which has proceeded
to a foreign port, contrary to an embargo act, has been held to be
liable to seizure upon her return.12 In seizures under embargo laws,
the law itself is a sufficient justification to the seizing officer where
the discharge of duty is the real motive and not the pretext for
detention, and it is not necessary to show probable cause.18
85. Initiation of War; Declaration; Effect on Nationals.—A formal
declaration of war to the enemy was once considered necessary to
legalize hostilities between nations. At present, however, a solemn
declaration, or previous notice to the enemy, has been dispensed
with, but it is essential that some formal public act, proceeding directly
from the competent source, shall announce to the people at home
their new relations and duties growing out of a state of war, and
which shall equally apprise neutral nations of the fact, to enable
them to conform their conduct to the rights belonging to the new state
of things. "War," says Vattel, "is at present published and declared
by manifestoes." Such an official act operates from its date to legalize
all hostile acts, in like manner as a treaty of peace operates from its
date to annul them.14 To warrant the destruction of property, or
the taking of life on the ground of public war, it must be what is
called lawful war, by the law of nations, a thing which can never
exist without the expressed concurrence of the war-making power.
In any other war no belligerent rights can be acquired. All captures,
all destruction of property, must be illegal, and the taking of life
a crime. Short of this, war cannot be carried into an enemy's coun
try, for the simple reason that there is no war to carry there, and
no enemy against whom it can be exerted. The nation denouncing
war must be explicit. "This makes it," says Vattel, "formal, and so
lawful." "But nothing of this kind," says he, "is the case in infor
mal, illegitimate war, which is more properly called depredation.
A nation attacked by enemies, without the sanction of a public war,
is not under any obligation to observe towards them the rules of
formal warfare. She may treat them as robbers." "Such unauthorized
volunteers in violence," says Blackstone, "are not ranked among open
enemies, but are treated like pirates and robbers." 15 By the Constitu
tion, Congress alone has the power to declare a national or foreign
398, 5 U. S. (L. ed.) 645; Otis v.
12. United States v. The Eliza, 7
Walter, 11 Wheat. 192, 6 U. S. (L. Craneh 113, 3 U. S. (L. ed.) 286.
ed.) 452; M'Lane v. United States, 6
13. Otis v. Walter, 2 Wheat. 18, 4
Pet. 404, 8 U. S. (L. ed.) 443.
U. S. (L. ed.) 174.
11. Murray v. The Betsy, 2 Cranch
14. Marks v. United States, 161 U.
64, 2 U. S. (L. ed.) 208; The Active S. 297, 16 S. Ct. 476, 40 U. S. (L. ed.)
v. United States, 7 Cranch 100, 3 U. 706; People v. McLeod, 1 Hill (N. Y.)
S. (L. ed.) 282; Otis v. Bacon, 7 377, 25 Wend. 483, 37 Am. Deo. 328.
Cranch 589, 3 U. S. (L. ed.) 448;
15. People v. McLeod, 1 Hill (N.
Crowell v. M'Fadon, 8 Cranch 94, 3 Y.) 377, 25 Wend. 483, 37 Am. Dec.
U. S. (L. ed.) 499.
328.
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war.16 The Constitution confers on the President the whole executive
power. He is bound to take care that the laws be faithfully executed.
He is commander in chief of the army and navy of the United
States, and of the militia of the several states when called into the
actual service of the United States. But he has no power to initiate
or declare a war either against a foreign nation or a domestic state.
By acts of Congress, however, he is authorized to call out the militia
and use the military and naval forces of the United States in case of
invasion by foreign nations, and to suppress insurrection against the
government of a state or of the United States. If a war be made by
invasion of a foreign nation, the President is not only authorized
but bound to resist force by force.17 As war cannot lawfully be com
menced on the part of the United States without an act of Congress,
such an act is, of course, a formal official notice to all the world, and
equivalent to the most solemn declaration.18 But while, as between
the United States and other civilized nations, an act of Congress is
necessary to a formal declaration of war, no such act is necessary to
constitute a state of war with an Indian tribe.19 A declaration of
war not only puts the adverse governments in their political capacity
at war, but renders all the subjects of the one the enemies of the
subjects of the other.20 This rule applies equally to civil and to
international wars. Either belligerent may modify or limit its opera
tion as to persons or territory of the other; but in the absence of such
modification or restriction judicial tribunals cannot discriminate in
its application.1 The duty of a citizen when war breaks out, if it
is a foreign war and he is abroad, is to return without delay ; and if
it is a civil war, and he is a resident in a rebellious section, he should
leave it as soon as practicable and adhere to the regular established
government.2 Presumption of the law of nations is against one who
16. Prize Cases, 2 Black 635, 17 U. wards. The Pedro, 175 U. S. 354, 20
S. fL. od.) 459; People v. McLeod, 1 S. Ct. 138, 44 U. S. (L. ed.) 195.
Hill (N. Y.) 377, 25 Wend. 483, 37
19. See Indians, vol. 14, p. 117.
Am Dee 328
20. The Venice, 2 Wall. 258, 17 U.
17. Prize Cases, 2 Black 635, 17 U. S. (L. ed.) 866; Coppell v. Hall, 7
S (L ed.) 459.
Wall. 542, 19 U. S. (L. ed.) 244; Mat18. Marks v. United States, 161 U. thews v. McStea, 91 U. S. 9, 23 U. S.
S. 297, 16 S. Ct. 476, 40 U. S. (L. ed.) (L. ed.) 188; The Benito Estenger,
700.
176 U. S. 568, 20 S. Ct. 489, 44 U. S.
War between the United States and (L. ed.) 592; Hill v. Baker, 32 1a.
Spain existed on April 21, 1898, when 302, 7 Am. Rep. 193; Billgerry v.
diplomatic relations were broken off, Branch, 19 Grat. (Va.) 393, 100 Am.
and Spain, in a communication to the Dec. 679.
United States Minister at Madrid, ac- 1. The Venice, 2 Wall. 258, 17 U.
cepted the resolution of Congress for S. (L. ed.) 866.
intervention in Cuba as a declaration
2. The Venus, 8 Cranch 253, 3 U. S.
of war, although the formal decree by (L. ed.) 553; The Wm. Bagaley v.
Spain and the declaration of war by United States, 5 Wall. 377, 18 U. S.
Congress were not made until after- (L. ed.) 583.
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lingers in the enemy's country, and if he continues there for a con
siderable length of time, without satisfactory explanations, he is liable
to be considered as remorant, or guilty of culpable delay, and an
enemy.8
86. Occupation of Territory and Military Government Thereof.—
In case of an occupation of the enemy's territory the conquering
power has a right to displace the pre-existing authority, and to
assume, to such extent as it may deem proper, the exercise by itself
of all the powers and functions of government. It may appoint all
the necessary officers and clothe them with designated powers, larger
or smaller, according to its pleasure. It may prescribe the revenues
to be paid, and apply them to its own use or otherwise. It may do
anything necessary to strengthen itself and weaken the enemy. There
is no limit to the powers that rightfully may be exerted in such cases,
save those which are found in the laws and usages of war. These
principles have the sanction of all publicists who have considered the
subject.4 Whether there are any limits to the power of a military
government, such power undoubtedly extends to the establishment of
courts of justice, so essential are these to any government.5 While
there has been considerable discussion in the cases and in works of
authoritative writers upon the subject of what constitutes an occupa
tion which will give the right to exercise governmental authority, it
seems that such occupation is not merely invasion, but is invasion
plus possession of the enemy's country for the purpose of holding it
temporarily at least.6 As a necessary consequence of such occupa
tion and domination, the political relations of its people to their
former government are, for the time, severed. But for their protec
tion and benefit, and the protection and benefit of others not in the
military service, or, in other words, in order that the ordinary pur
suits and business of society may not be unnecessarily deranged, the
municipal laws, that is, such as affect private rights of persons and
property and provide for the punishment of crime, are generally
allowed to continue in force, and to be administered by the ordinary
tribunals as they were administered before the occupation. They
3. The Wm. Bagaley v. United U. S. (L. ed.) 354; Santiago v. NoStates, 5 Wall. 377, 18 U. S. (L. ed.) gueras, 214 U. S. 260, 29 S. Ct. 608,
583.
53 U. S. (L. ed.) 989; MacLeod v.
4. United States v. Rice, 4 Wheat. United States, 229 U. S. 416, 33 S. Ct
246, 4 U. S. (L. ed.) 562; Cross v. 955, 57 U. S. (L. ed.) 1260.
Harrison, 16 How. 164, 14 U. S. (L.
5. Santiago v. Nogueras, 214 U. S.
ed.) 889; Leitensdorfer v. Webb, 20 260, 29 S. Ct. 608, 53 U. S. (L. ed.)
How. 176, 15 U. S. (L. ed.) 891; The 989.
Grapeshot, 9 Wall. 129, 19 U. S. (L.
6. MacLeod v. United States, 229
ed.) 651; New Orleans v. New York U. S. 416, 33 S. Ct. 955, 57 U. S. (L.
Mail Steamship Co., 20 Wall. 387, 22 ed.) 1260.
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are considered as continuing, unless suspended or superseded by
the occupying belligerent.7
87. Amenability of Soldiery to Process of Civil Courts.—While
the civil courts within territory which has been occupied by a mili
tary force continue to exercise their accustomed jurisdiction,8 yet
their process is not for the control of the army, its officers or soldiers.
These remain subject to the laws of war, and are responsible for
their conduct only to their own government, and the tribunals by
which those laws are administered. If guilty of wanton cruelty to
persons, or of unnecessary spoliation of property, or of other acts
not authorized by the laws of war, they may be tried and punished
by the military tribunals. They are amenable to no other tribunal,
except that of public opinion, which, it is to be hoped, will always
brand with infamy all who authorize or sanction acts of cruelty and
oppression.9 There w6uld be something singularly absurd in per
mitting an officer or soldier of an invading army to be tried by his
enemy, whose country it had invaded. The same reasons for his
exemption from criminal prosecution apply to civil proceedings.
There would be as much incongruity, and as little likelihood of
freedom from the irritations of the war, in civil as in criminal pro
ceedings prosecuted during its continuance. From the very nature
of war, the tribunals of the enemy must be without jurisdiction to
sit in judgment upon the military conduct, of the officers and soldiers
of the invading army. It is difficult to reason upon a proposition so
manifest ; its correctness is evident upon its bare announcement, and
no additional force can be given to it by any amount of statement
as to the proper conduct of war. It is manifest that if officers or
soldiers of the army could be required to leave their posts and troops,
upon the summons of every local tribunal, on pain of a judgment
by default against them, which at the termination of hostilities could
be enforced by suit in their own nation, the efficiency of the army
as a hostile force would be utterly destroyed. It can make no dif
ference that the plaintiff characterizes the acts complained of as
being needless, wanton and cruel.10 If private property is taken
by an officer or a soldier of the occupying army, acting in his mili
tary character, when, by the laws of war, or the proclamation of the
commanding general, it should be exempt from seizure, the owner
may complain to the commander, who may order restitution, or
send the offending party before a military tribunal, as circumstances
may require, or he may have recourse to the government for redress.
7. Dow v. Johnson, 100 U. S. 158, Hernandez, 65 Fed. 577, 26 U. S.
25 U. S. (L. ed.) 632.
App. 573, 13 C. C. A. 51, 38 L.R.A.
8. See the next preceding para- 405.
graph.
10. Dow v. Johnson, 100 U. S. 158,
9. Dow v. Johnson, 100 U. S. 158, 25 U. S. (L. ed.) 632.
25 U. S. (L. ed.) 632; Underhill v.
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But there can be no doubt of the right of the army to appropriate
any property, although belonging to private individuals, which is
necessary for its support or convenient for its use. This is a bel
ligerent right,11 which is not extinguished by the occupation of the
country, although the necessity for its' exercise may be thereby
lessened. However exempt from seizure on other grounds private
property may be, it is always subject to be appropriated for the neces
sities or convenience of the army, though the owner may have a just
claim against the government for indemnity.12
88. Personal Liability of Military Commanders.—Officers in com
mand of armed forces of the nation, their subordinates and soldiers,
are not amenable to the civil laws in respect of acts done in their
official capacity for which they would be punishable or civilly respon
sible if done in their private capacity.18 If military commanders
were to be held to establish before the civil courts the necessity or
expediency of all their military operations involving the loss of or
injury to private property within occupied territory, it would open
a wide field for investigation, so wide indeed as to demonstrate upon
its face the absurdity of the contention.14 An army in the field,
and conducting military operations, must of necessity do many acts
which interfere to a greater or less extent with private rights of
property. Bridges may be burned, railroads torn up, houses de
stroyed, timber cut down, fortifications erected on private grounds,
and even whole regions of country devastated. All this may be
done not only in the enemy's country, but wherever military opera
tions are being carried on, on which the emergency arises. Much
must necessarily be left in such cases to the discretion of the military
commander; and if he acts not wantonly, but in good faith for the
accomplishment of the purposes of the war, his acts, whether of
destruction or of appropriation, are valid and legal. Were military
commanders required to be prepared to prove at any subsequent time
the inevitable necessity for marching an army across a citizen's farm,
or fighting a battle around his house, or consuming his produce,
they would be in greater danger from their countrymen than from
their enemies. Army officers are agents of the government, charged
11. See infra, par. 89 et seq.
v. Nashville, etc., R. Co., 6 Cold.
12. Dow v. Johnson, 100 U. S. 158, (Tenn.) 646, 98 Am. Dec. 474. But
25 U. S. (L. ed.) 632.
see Mitchell v. Harmony, 13 How. 115,
13. Lamar v. Browne, 92 U. S. 187, 14 U. S. (L. ed.) 75, holding that the
23 U. S. (L. ed.) 650; Ford v. Surget, court ma}' determine under what cir97 U. S. 594, 24 U. S. (L. ed.) 1018; cumstances personal property in the
Freeland v. Williams. 131 U. S. 405. enemy's country may be taken from
9 S. Ct. 763, 33 U. S. (L. ed.) 193; individuals by military officers in time
Underhill v. Hernandez, 65 Fed. 577, of war.
26 U. S. App. 573, 13 C. C. A. 51, 38
14. Sutton v. Tiller, 6 Cold. (Tenn.)
L.R.A. 405 ; Sutton v. Tiller, 6 Cold. 593, 98 Am. Dec. 471.
(Tenn.) 593, 98 Am. Dec. 471; Taylor
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with duties in regard to the movements of great bodies of men, and
requiring vast amounts of every kind of property—duties upon the
proper discharge of which may depend the lives of thousands of
men and the safety of the country; duties that require the exercise
of discretion—a discretion which no one but the commander him
self can exercise, and which in many cases depends upon facts which
no one but he knows or ought to know. A commander, under such
circumstances, may and ought to take such property as in his judg
ment is necessary, or may possibly contribute to save the lives of his
soldiers, and insure ,the success of his campaigns ; and if in good faith
he deems the taking necessary, he cannot be required to weigh nicely
in the balance against these great objects the value of a load of wood
or a bushel of corn. The responsibility and the discretion rest with
the commander; and when he in good faith assumes the one and
exercises the other, a civil court cannot review his decision, but must
presume that the discretion was properly exercised.15 Nor may acts
performed by public officers under the direction of a military govern
ment of occupation be made the ground of personal liability; at
any rate, ratification by the political department of government of
acts done by public officers under a military government exonerates
such officers from all liability as for tort in violation of the law of
nations.16 In our civil war each party was entitled to the benefit of
belligerent rights, as in case of public war, and for acts done in accord
ance with the usages of civilized warfare, under and by virtue of
military authority of either party, no civil liability attached to the
officers or soldiers who acted under such authority.17 On principle
it cannot be important whether the acts of military authorities, when
called in question, are done by the authority of a de jure or titular
or of a de facto government. In either case if they are done in the
legitimate exercise of belligerent powers, they are not ordinarily
attended with civil responsibility ; 18 but the rule is otherwise, it
seems, where there has been no recognition by the United States of
the existence of a state of war.19
89. Seizure and Destruction of Enemy Property.—The right of
one belligerent not only to coerce the other by direct force, but also
to cripple his resources by the seizure or destruction of his property,
is a necessary result of a state of war. Money and wealth, the
products of agriculture and commerce, are said to be the sinews of
war, and as necessary in its conduct as numbers and physical force.
15. Taylor v. Nashville, etc., R, Co.,
6 Cold. (Tenn.) 646, 98 Am. Dec. 474.
16. O'Reilly De Camara v. Brooke,
209 U. S. 45, 28 S. Ct. 439, 52 U. S.
(L. ed.) 676.
17. Dow v. Johnson, 100 U. S. 158,
25 U. S. (L. ed.) 632; Freeland v.

Williams, 131 U. S. 405, 9 S. Ct. 763,
33 U. S. (L. ed.) 193.
18. Underhill v. Hernandez, 65 Fed.
577, 26 U. S. App. 573, 13 C. C. A.
51, 38 L.R.A. 405.
19. Dimond v. Petit, 2 La. Ann. 537,
46 Am. Dec. 556.
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Hence it is that the laws of war recognize the right of a belligerent
to cut these sinews of the power of the enemy, by capturing his prop
erty wherever it may be found.20 No distinction is to be drawn in
this respect between civil war and international war. The general
usage of nations regards a civil war as entitling both the contending
parties to all the rights of war as against each other. It would be
absurd to hold that, while in a foreign war enemy's property may
be captured and confiscated as a means of bringing the struggle to a
successful completion, in. a civil war of equal dimensions, requiring
quite as urgently the employment of all means, to weaken the bel
ligerent in arms against the government, the right to confiscate the
property that may strengthen such belligerent does not exist. Every
reason for the allowance of a right to confiscate in case of foreign
wars exists in full force when the war is domestic or civil.1 Property
captured during a civil war is not taken by way of punishment for
the treason of the owner, any more than the life of a soldier slain in
battle is taken to punish him. He is killed because engaged in war,
and exposed to its dangers. So property is captured because it has
become involved in the war, and its removal from the enemy is neces
sary in order to lessen their warlike power. It is not taken because
of its ownership, but because of its character.2 Occasionally con
tributions have been levied on territories occupied by a hostile army,
in lieu of a general confiscation of the property belonging to the
inhabitants. The rigors of war in this respect have been modified
somewhat in modern practice. It seems that the general usage now
is not to touch private property upon land, without making com
pensation, unless in special cases, dictated by the necessary operations
of war, or when captured in places carried by storm, and which
repelled all the overtures for a capitulation. It seems also that if
the conqueror goes beyond these limits wantonly, or when it is not
clearly indispensable to the just purposes of war, and seizes private
property of pacific persons for the sake of gain, he violates the modern
usages of war.8 Again, the edifices of government, halls of legislation,
tribunals of justice, repositories of the muniments of property and
20. Ware v. Hylton, 3 Dall. 199, 1 222 U. S. 558, 32 S. Ct. 179, 56 U. S.
U. S. (L. ed.) 568; Prize Cases, 2 (L. ed.) 316; Diaz v. United States,
Black 635, 17 U. S. (L. ed.) 459; Hay- 222 U. S. 574, 32 S. Ct. 184, 56 U. S.
craft v. United States, 22 Wall. 81, (L. ed.) 321; Taylor v. Nashville, etc.,
22 U. S. (L. ed.) 738; Conrad v. R. Co., 6 Cold. (Tenn.) 646, 98 Am.
Waples, 96 U. S. 279, 24 U. S. (L. Dec. 474.
ed.) 721; Cutler v. Kouns, 110 U. S.
1. Miller v. United States, 11 Wall.
720, 4 S. Ct. 274, 28 U. S. (L. ed.) 268, 20 U. S. (L. ed.) 135.
305; Briggs v. United States, 143 U.
2. Young v. United States, 97 U. S.
S. 346, 12 S. Ct. 391, 36 U. S. (L. 39, 24 U. S. (L. ed.) 992.
ed.) 180; Hijo v. United States, 194 3. Herrera v. United States, 222 U.
U. S. 315, 24 S. Ct. 727, 48 U. S. (L. S. 558, 32 S. Ct. 179, 56 U. S. (L. ed.),
ed.) 994; Herrera v. United States, 316.
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of the records of history are objects, among civilized nations, exempted
from the ravages of war, and secured, as far as possible, even from
its accidental operation, because they contribute nothing to the means
of hostility, but are consecrated to purposes of peace, and minister to
the common and perpetual interest of all human society. All captures
jure belli are made for the government, and no title can be acquired
but by the public acts of the government conferring rights on the
captors. If the original law of England authorized an individual
to acquire to his own use the property of an individual, without any
express authority from the public, that law was changed long before
the settlement of this country.4 The rightful capture of movable
property on land transfers the title to the government of the captor
as soon as the capture is complete, and it is complete when reduced
to "firm possession." There is no necessity for judicial condemna
tion. In this respect, captures on land differ from those at sea.5
Property captured at sea can never be converted by the captor until
it has been brought to legal adjudication; and it is his duty, with
all practicable dispatch, to bring his prize into some convenient port
for that purpose.6 Not so, in general, with regard to movable prop
erty on land. There the capture changes the ownership without
adjudication, unless restrained by governmental regulations,.7 B\it
a declaration of war does not, in itself, enact a confiscation of the
property of the enemy within the territory of the belligerent. Even
Bynkershoek, who maintains the broad principle that in war every
thing done against an enemy is lawful, that he may be destroyed
though unarmed and defenseless, that fraud or even poison may
be employed against him, that a most unlimited right is acquired
to his person and property, admits that war does not transfer to the
sovereign a debt due to his enemy; and, therefore, if payment of
such debt be not exacted, peace revives the former right of the
creditor.8
90. Persons Whose Property May Be Confiscated.—All property
within enemy territory is in law enemy property, just as all persons
in the same territory are enemies. If suffered to remain in the hostile
country after war breaks out, it becomes impressed with the national
character of the belligerent where it is situated, without regard to the
owner's sentiments or political opinions.9 It is immaterial whether
4. The Dos Hermanos, 10 Wheat.
7. Lamar v. Browne, 92 U. S. 187,
306, 6 U. S. (L. ed.) 328.
23 U. S. (L. ed.) 650.
5. Titus v. United States, 20 Wall.
8. Brown v. United States, 8 Cranch
475, 22 U. S. (L. ed.) 400; Lamar v. 110, 3 U. S. (L. ed.) 504.
Browne, 92 U. S. 187, 23 U. S. (L.
9. The Peterhoff, 5 Wall. 28, 18 U.
ed.) 650; Young v. United States, 97 S. (L. ed.) 564; The Win. Bagaley,
,U. S. 39, 24 U. S. (L. ed.) 992.
5 Wall. 377, 18 U. S. (L. ed.) 583;
6. See infra, par. 108 et seq.
United States v. Farragut, 22 WalL
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the owner be an alien or a friend, or even a citizen or subject of the
power that attempts to appropriate the property. In . either case the
property may be liable to confiscation under the rules of war. It
is certainly enough to warrant the exercise of this belligerent right
that the owner be a resident of the enemy's country, no matter what
his nationality.10 No principle is more firmly settled than that the
property of a commercial house, established in the enemy's country,
is subject to seizure and condemnation as prize without regard to the
domicil of the partners. The trade of a house of this kind is essen
tially a hostile trade, and the property employed in its prosecution
is therefore treated' as enemy's property, though some of the partners
may have a neutral domicil.11 It is laid down by Grotius "that all
the subjects of the enemy who are such from a permanent cause, that
is to say, settled in the country, are liable to the law of reprisals,
whether they be natives or foreigners; but not so if they are only
trading or sojourning for a little time." And, indeed, there seems
to be no reason why the property of such subjects should not be
exposed to the law of reprisals and of war, so long as the owner retains
his acquired domicil, or, in the words of Grotius, continues a per
manent residence in the country of the enemy. They were before,
and continue after, the war bound, by such residence, to the society
of which they are members, subject to the laws of 1he state, and
owing a qualified allegiance thereto; they are obliged to defend it
in return for the protection it affords them, and the privileges which
the laws bestow upon them as subjects. The property of such persons,
equally with that of the native subjects in their totality, is to be
considered as the goods of the nation, in regard to other states. It
belongs, in some sort, to the state, from the right which it has over
the goods of its citizens which make a part of the sum total of its
riches, and augment its power.12 On the breaking out of a war,
neutrals and citizens are entitled to a reasonable time within which
to withdraw their property from the enemy's country.18 Such right
should be exercised with due diligence, and within a reasonable time
after the knowledge of hostilities. To admit a citizen to withdraw
property from an enemy country a long time after the war, under
406, 22 U. S. (L. ed.) 879; Young v.
11. The Friendschaft, 4 Wheat. 105,
United States, 97 U. S. 39, 24 U. S. 4 U. S. (L. ed.) 525; The Cheshire, 3
(L. ed.) 992.
10. Miller v. United States, 11 Wall.
12. The Venus, 8 Cranch 253, 3 U.
268, 20 U. S. (L. ed.) 135; Briggs v. S. (L. ed.) 553.
United States, 143 U. S. 346, 12 S. Ct.
13. The St. Lawrence, 9 Cranch
391 36 U. S. (L. ed.) 180; The Ben- 120, 3 U. S. (L. ed.) 676; The Venice,
ito Estenger, 176 U. S. 568, 20 S. Ct. 2 Wall. 258, 17 U. S. (L. ed.) 866;
489 44 U. S. (L. ed.) 592; Juragua The Peterhoff, 5 Wall. 28, 18 U. S. (L.
Iron Co. v. United States, 212 U. S. ed.) 564.
297, 29 S. Ct. 385, 53 U. S. (L. ed.)
520.
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the pretense of its having been purchased before the war, would
lead to the most injurious consequences, and hold out strong tempta
tions to every species of fraudulent and illegal traffic with the enemy.
To such an unlimited extent the right of withdrawal cannot exist.14
91. Nature of Property as Affecting Confiscation.—The law of
nations, which prescribes that all property belonging to the enemy
shall be liable to confiscation, has likewise adopted certain modifica
tions and relaxations of the rule. The arts and sciences are admitted
among all civilized nations as forming an exception to the severe
rights of warfare, and as entitled to favor and protection. They are
considered, not as the peculium of this or of that nation, but as the
property of mankind at large, and as belonging to the common
interests of the whole species.15 The rule, however, is that all manner
of personalty may be confiscated. So during the late rebellion against
the United States the confiscation of cotton by the federal forces was
perfectly legitimate.16 "Cotton," said the United States supreme court,
"was the foundation on which the hopes of the rebellion were built.
It was substantially the only means which the insurgents had of secur
ing influence abroad. In the hands of private owners, it was subject
to forced contribution in aid of the common cause. Its exportation
through the blockade was a public necessity. Importing and export
ing companies were formed for that purpose. It is not too much to
say that the life of the Confederacy depended as much upon its
cotton as it did upon its men. If they had had no cotton, they
would not have had, after the first year or two, the means to support
the war. To a very large extent it furnished the munitions of war,
and kept the forces in the field. It was, therefore, hostile property
and legitimately the subject of capture in the territory of the
enemy." 17 Conquest in modern times has been followed by no
general or partial transmutation of landed property. The property
belonging to the government of the vanquished nation passes to the
victorious state, which also takes the place of the former sovereign,
in respect to the eminent domain. In other respects, private rights
are unaffected by conquest.18 In former times the right to confiscate
debts was admitted as an acknowledged doctrine of the law of nations,
14. The St. Lawrence, 9 Cranch 120, 22 U. S. (L. ed.) 371; Haycroft v.
3 U. S. (L. ed.) 676.
United States, 22 Wall. 81, 22 U. S.
15. The Paquete Habana, 175 U. S. (L. ed.) 738; Lamar v. Browne, 92
677, 20 S. Ct. 290, 44 U. S. (L. ed.) U. S. 187, 23 U. S. (L. ed.) 650;
320.
Young v. United States, 97 U. S. 39,
16. Prize Cases, 2 Black 635, 17 U. 24 U. S. (L. ed.) 992.
S. (L. ed.) 459; Mrs. Alexander's Cot17. Lamar v. Browne, 92 U. S. 187,
ton, 2 Wall. 404, 17 U. S. (L. ed.) 23 U. S. (L. ed.) 650.
915; United States v. Padelford, 9
18. Titus v. United States, 20 Wall.
Wall. 531, 19 U. S. (L. ed.) 788; 475, 22 U. S. (L. ed.) 400.
Sprott v. United States, 20 Wall. 459,
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and in strictness it may still be said to exist, but it may well be con
sidered as a naked impolitic right condemned by the enlightened
conscience and judgment of modern times. The better opinion is
that executed contracts, such as the debt in this case, although exist
ing prior to the war, are not annulled or extinguished.19 Though
the remedy for their recovery is suspended during war, they are
revived on the restoration of peace, unless actually confiscated in the
meantime in the rigorous exercise of the strict rights of war, con
trary to the milder rules of recent times.20 Vattel says that the
sovereign may confiscate debts due from his subjects to the enemy,
if the term of payment happens in time of war, or at least that he
may prohibit his subjects from paying while the war continues, but
that at present a regard to the advantages and safety of commerce
induces a less rigorous rule.1
92. Enemy Property within the Country.—In accordance with
modern views tangible property belonging to an enemy and found
in the country at the commencement of war ought not to be im
mediately confiscated; and in almost every commercial treaty an
article is inserted stipulating for the right to withdraw such prop
erty.2 Vattel says : "The sovereign declaring war can neither detain
the persons nor the property of those subjects of the enemy who are
within his dominions at the time of the declaration. They came
into his country under the public faith. By permitting them to
enter and reside in his territories, he tacitly promised them full liberty
and security for their return. He is therefore bound to allow them
a reasonable time for withdrawing with their effects; and if they
stay beyond the time prescribed, he has a right to treat them as
enemies, though as enemies unarmed. But if they are detained by
an insurmountable impediment, as by sickness, he must necessarily
and for the same reason grant them a sufficient extension of the
term." ' And it has been determined by the supreme court that
enemy property found within the territory of the United States on
the declaration of war cannot lawfully be seized and condemned as
prize of war, without some legislative act expressly authorizing its
confiscation.4 It seems that according to the ancient law of England
19. Brown v. United States, 8 6 Wall. 532, 18 U. S. (L. ed.) 939.
Cranch 110, 3 U. S. (L. ed.) 504;
2. Brown v. United States, 8
Hanger v. Abbott, 6 Wall. 532, 18 U. Cranch 110, 3 U. S. (L. ed.) 504; The
S. (L. ed.) 939; The Paquete Habana, Paquete Habana, 175 U. S. 677, 20
175 U. S. 677, 20 S. Ct. 290, 44 U. S. S. Ct. 290, 44 U. S. (L. ed.) 320.
(L. ed.) 320.
3. Brown v. United States, 8 Cranch
20. Brown v. United States, 8 110, 3 U. S. (L. ed.) 504.
Cranch 110, 3 U. S. (L. ed.) 504;
4. Conrad v. Waples, 96 U. S. 279,
Hanger v. Abbott, 6 Wall. 532, 18 U. 24 U. S. (L. ed.) 721; The Paquete
S. (L. ed.) 939.
Habana, 175 U. S. 677, 20 S. Ct. 290,
1. Ware v. Hylton, 3 Dall. 199, 1 44 U. S. (L. ed.) 320.
U. S. (L. ed.) 568; Hanger v. Abbott,
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vessels were governed by the rule relating to personalty, the owners
being accorded a reasonable time in which to leave port. In recent
times, however, it has been the constant usage to seize and condemn
as droits of admiralty the vessels of the enemy and cargoes found in
port at the breaking out of hostilities.5
93. Commercial Intercourse between Belligerents.—In the state of
war, nation is known to nation only by their armed exterior; each
threatening the other with conquest or annihilation. The individuals
who compose the belligerent states exist, as to each other, in a state
of utter occlusion. If they meet, it is only in combat. All trad
ing, negotiation, communication and intercourse between the citizens
of one of the belligerents with those of the other, without the per
mission of the government, are unlawful. No valid contract, there
fore, can be made, nor can any promise arise by implication of law,
from any transaction with an enemy. Executory contracts with an
alien enemy, or even with a neutral, if they cannot be performed
except in the way of commercial intercourse with the enemy, are
dissolved by the declaration of war, which operates for that purpose
with a force equivalent to an act of Congress. The reasons for this
rule are obvious. In a state of war, all the members of each bel
ligerent are respectively enemies of all the members of the other
belligerent ; and, were commercial intercourse allowed, it would tend
to strengthen the enemy, and afford facilities for conveying intelli
gence, and even for traitorous correspondence.6 It is undeniable that
5. Brown v. United States, 8 Cranch
110, 3 U. S. (L. ed.) 504.
6. King v. Delaware Ins. Co., 6
Cranch 71, 3 U. S. (L. ed.) 155; The
Rapid, 8 Cranch 155, 3 U. S. (L. ed.)
520; The Sally, 8 Cranch 382, 3 U.
S. (L. ed.) 597; The Mary, 9 Cranch
126, 3 U. S. (L. ed.) 678; United
States v. Barber, 9 Cranch 243, 3 U.
S. (L. ed.) 719; The Rugen, 1 Wheat.
62, 4 U. S. (L. ed.) 37; Scholefleld v.
Eickelberger, 7 Pet. 586, 8 U. S. (L.
ed.) 793; Jecker v. Montgomery, 18
How. 110, 15 U. S. (L. ed.) 311; White
v. Burnley, 20 How. 235, 15 U. S. (L.
ed.) 886; The Reform, 3 Wall. 617,
18 U. S. (L. ed.) 105; The Wm. Bagaley, 5 Wall. 377, 18 U. S. (L. ed.)
583; The Ouachita Cotton, 6 Wall.
521, 18 U. S. (L. ed.) 935; Hanger
v. Abbott, 6 Wall. 532, 18 U. S. (L.
ed.) 939; Texas v. White, 7 Wall. 700,
19 U. S. (L. ed.) 227; Ward v. Smith,
7 Wall. 447, 19 U. S. (L. ed.) 207;
McKee v. United States, 8 Wall. 163,

19 U. S. (L. ed.) 329; United States
v. Lane, 8 Wall. 185, 19 U. S. (L. ed.)
445; United States v. Groesmayer, 9
Wall. 72, 19 U. S. (L. ed.) 627; Gay's
Gold, 13 Wall. 358, 20 U. S. (L. ed.)
606; Maddox v. United States, 15
Wall. 58, 21 U. S. (L. ed.) 61; Montgomery v. United States, 15 Wall. 395,
21 U. S. (L. ed.) 97; Cutner v. United
States, 17 Wall. 517, 21 U. S. (L.
ed.) 656; United States v. Lapene,
17 Wall. 601, 21 U. S. (L. ed.) 693;
Washington University v. Finch, 18
Wall. 106, 21 U. S. (L. ed.) 818; Mitchell v. United States, 21 Wall. 350,
22 U. S. (L. ed.) 584; Matthews v.
McStea, 91 U. S. 9, 23 U. S. (L. ed.)
188; Bond v. Moore, 93 U. S. 593, 23
U. S. (L. ed.) 983; Desmare v. United
States, 93 U. S. 605, 23 U. S. (L. ed.)
959; Conrad v. Waples, 96 U. S. 279,
24 U. S. (L. ed.) 721; Burbank v. Conrad, 96 U. S. 291, 24 U. S. (L. ed.)
731; Walker v. United States, 106 U.
S. 413, 1 S. Ct. 300, 27 U. S. (L. ed.)
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civil war brings with it all the consequences in this regard which
attend upon and follow a state of foreign war. Equally with foreign
war, it renders commercial intercourse unlawful between the con
tending parties, and it dissolves commercial partnerships.7 But,
while all this is true as a general rule, it is not without exceptions.
A state of war may exist, and yet commercial intercourse be lawful.
Trading with a public enemy may be authorized by the sovereign
and even, to a limited extent, by a military commander. Such per
missions or licenses are partial suspensions of the laws of war, but
not of the war itself. In modern times they are very common.8
Bynkershoek, while asserting as a universal principle of law that an
immediate consequence of the commencement of war is the inter
diction of all commercial intercourse between the subjects of the states
at war, remarks: "The utility, however, of merchants and the
mutual wants of nations have almost got the better of the laws of
war as to commerce. Hence it is alternatively permitted and for
bidden in time of war as princes think it most for the interests of
their subjects. A commercial nation is anxious to trade, and accom
modates the laws of war to the greater or lesser want that it may be
in of the goods of others. Thus sometimes a mutual commerce is
permitted generally ; sometimes as to certain merchandise only, while
others are prohibited; and sometimes it is prohibited altogether."
In the United States, as a general rule, licenses are issued under the
authority of an act of Congress; but in special cases, and for pur
poses immediately connected with the prosecution of the war, they
16C; Baldy v. Hunter, 171 U. S. 388, Manhattan Life Ins. Co. v. Warwick,
18 S. Ct. 890, 43 U. S. (L. ed.) 208; 20 Grat. (Va.) 614, 3 Am. Rep. 218;
The Benito Estenger, 176 U. S. 568, Taylor v. Hutchinson, 25 Grat. (Va.)
20 S. Ct. 489, 44 U. S. (L. ed.) 592; 536, 18 Am. Rep. 699.
Hill v. Baker, 32 la. 302, 7 Am. Rep.
7. Matthews v. MnStea, 91 U. S.
193; New York Life Ins. Co. v. Clop- 9, 23 U. S. (L. ed.) 188.
ton, 7 Bush (Ky.) 179, 3 Am. Rep.
8. Jecker v. Montgomery, 18 How.
290; Louisville, etc., R. Co. v. Buck- 110, 15 U. S. (L. ed.) 311; The Rener, 8 Bush (Ky.) 277, 8 Am. Rep. form, 3 Wall. 617, 18 U. S. (L. ed.)
462; Graves v. Tilford, 2 Duv. (Ky.) 105; The Sea Lion, 5 Wall. 630, 18 U.
108, 87 Am. Dec. 483; Hennen v. Gil- S. (L. ed.) 618; Coppell v. Hall, 7
man, 20 La. Ann. 241, 96 Am. Dec. Wall. 542, 19 U. S. (L. ed.) 244; Mc396; Kershaw v. Kelsev, 100 Mass. Kee v. United States, 8 Wall. 163, 19
561, 97 Am. Dec. 124, "1 Am. Rep. U. S. (L. ed.) 329; United States v.
142; The Mutual Benefit Life Ins. Co. Lane, 8 Wall. 185, 19 U. S. (L. ed.)
v. Hillyard, 37 N. J. L. 444, 18 Am. 445; United States v. Grossmaver, 9
Rep. 741; Woods v. Wilder, 43 N. Y. Wall. 72, 19 U. S. (L. ed.) 627;'Mad164, 3 Am. Rep. 684; Cohen v. New dox v. United States, 15 Wall. 58, 21 U.
York Mut. Life Ins. Co., 50 N. Y. 610, S. (L. ed.) 61; Hamilton v. Dillin, 21
10 Am. Rep. 522; Sands v. New York Wall. 73, 22 U. S. (L. ed.) 528; MatLife Ins. Co., 50 N. Y. 626, 10 Am. thews v. McStea, 91 U. S. 9, 23 U. S.
Rep. 535; Cronly v. Hall, 67 N. C. 9, (L. ed.) 188: Kershaw v. Kelsev, 100
12 Am. Rep. 597: Billgerry v. Branch, Mass. 561, 97 Am. Dec. 124, i Am.
19 Grat. (Va.) 393, 100 Am. Dec. 679; Rep. 142.
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may be granted by the authority of the President, as commander in
chief of the military and naval forces of the United States.9 Again,
it may be that a contract for necessaries, or even for money to enable
the individual to get home, would not be enforced.
Analogies
familiar to the law, as well as the influence of the general rule in
international law that the severities of war are to be diminished by
all safe and practical means, might be appealed to in support of
such an exception.10 Every purchase of an enemy's vessels by a
neutral in time of war is according to the rule of the continental
nations illegal; but there are judicial precedents asserting that a
neutral, while war is imminent, or after it has commenced, is at
liberty to purchase goods or ships from either of the belligerents, and
that the purchase is valid, whether the subject of it is lying in a
neutral port or in an enemy's port. A distinction, however, is recog
nized between the purchase of vessels of war and the purchase of mer
chant vessels—a distinction that is founded on reason and justice.
It prevents the abuse of the neutral by partiality towards either
belligerent, when the vessels of the one are under pressure from
the vessels of the other, and removes the temptation to collusive
or even actual sales, under the cover of which they may find their
way back again into the service of the enemy.11 Again, purchases
of merchant vessels are liable to great suspicion, and if good proof
be not given of their validity by a bill of sale and payment of a
reasonable consideration, it will materially impair the validity of a
neutral claim. If after transfer the ship be employed habitually
in the enemy's ' trade, or under the management of a hostile
proprietor, the sale will be deemed merely colorable and collusive.12
94. Intercourse between Neutrals and Belligerents.—The law of
nations recognizes the right of a nonresident alien to trade with both
belligerents or with either. By so doing he commits no crime. His
acts are lawful in the sense that they are not prohibited. So long
as he confines his trade to property not hostile or contraband, and
violates no blockade, he is secure both in his person and his property.
If he is neutral in fact as well as in name, he runs no risk. But so
soon as he steps outside of actual neutrality, and adds materially to
the warlike strength of one belligerent, he makes himself correspond
ingly the enemy of the other. To the extent of his acts of hostility
and their legitimate consequences, he submits' himself to the risk of
the war into whose presence he voluntarily comes. If he breaks a
blockade or engages in contraband trade, he subjects himself to the
9. Matthews v. McStea, 91 U. S. 18 U. S. (L. ed.) 583; The Georgia,
9, 23 U. S. (L. ed.) 188.
7 Wall. 32, 19 U. S. (L. ed.) 122.
10. Scholefield v. Eickelberger, 7
12. The Benito Esterrger, 176 U. S.
i>et. 586, 8 U. S. (L. ed.) 793.
568, 20 S. Ct. 489, 44 U. S. (L. ed.)
11. The Wm. Bagaley, 5 Wall. 377, 592.
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chances of the capture and confiscation of his offending property.
If he thrusts himself inside the enemy's lines, and for the sake of
gain acquires title to hostile property, he must take care that it is
not lost to him by the fortune of war. While he may not have com
mitted a crime for which he can be personally punished, his offend
ing property may be treated by the adverse belligerent as enemy prop
erty. He has the legal right to carry, to sell and to buy; but the
conquering belligerent has a corresponding right to capture and con
demn. He enters into a race of diligence with his adversary, and
takes the chances of success. The rights of the two are in law equal.
The one may hold if he can, and the other seize.18
95. Mode of Conducting Hostilities.—Many rules have been intro
duced into modern warfare at which humanity must rejoice, but
which owe their existence altogether to mutual concession, and con
stitute so many voluntary relinquishments of the rights of war.14
These laws, as established among nations, have their foundation in
reason, and all tend to mitigate the cruelties and misery produced
by the scourge of war.15 Especially has the modern development
of the laws of war been in the direction of greater immunities for
noncombatants generally, and particularly for the inhabitants of
occupied territory. The belligerent is bound to confine himself to
those modes which the common practice of mankind has employed,
and to relinquish those which the same practice has not brought
within the ordinary exercise of war, however sanctioned by its prin
ciples and purposes. The practice of the ancient world, and even
the opinion of some modern writers on public law, make no dis
tinction as to the means to be employed for this purpose. Even such
institutional writers as Bynkershoek and Wolff, who lived in the most
learned and not least civilized countries of Europe, at the commence
ment of the eighteenth century, assert the broad principle that every
thing done against an enemy is lawful; that he may be destroyed,
though unarmed and defenseless; that fraud, and even poison,
may be employed against him; and that an unlimited right is
acquired by the victor to his person and property. Such, however,
was not the sentiment and practice of enlightened Europe at the
period when they wrote; since Grotius had long before inculcated
milder and more humane principles, which Vattel subsequently en
forced and illustrated, and which are adopted by the unanimous con
currence of all the public jurists of the present age. However this
may be, one thing is certain: Whatever is permitted by the laws
of war to one of the belligerent parties is equally permitted to the
13. Young v. United States, 97 U. S. (L. ed.) 520.
S. 39, 24 U. S. (L. ed.) 992.
15. Prize Cases, 2 Black 635, 11
14. The Rapid, 8 Cranch 155, 3 IJ. U. S. (L. ed.) 459.
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other.16 In a civil war the contending parties have a right to claim
the enforcement of the same rules which govern the conduct of
armies in wars between independent nations, rules intended to miti
gate the cruelties which would attend mutual reprisals and retalia
tions.17 They exchange prisoners, and adopt the other courtesies
and rules common to public or national wars.18 Vattel says: "A
civil war breaks the bands of society and government, or, at least,
suspends their force and effect; it produces in the nation two inde
pendent parties who consider each other as enemies, and acknowl
edge no common judge. Those two parties, therefore, must neces
sarily be considered as thenceforward constituting, at least for a
time, two separate bodies, two distinct societies. . . . On earth
they have no common superior. They stand, therefore, in precisely
the same predicament as two nations who engage in a contest, and
being unable to come to an agreement, have recourse to arms. This
being the case, it is very evident that the common laws of war—'
those maxims of humanity, moderation and honor, which we have
already detailed in the course of this work—ought to be observed by
both parties in every civil war. For the same reasons which render
the observance of those maxims a matter of obligation between state
and state, it becomes equally and even more necessary in the unhappy
circumstance of two incensed parties lacerating their common coun
try." 19 Should the sovereign conceive that he has a right to hang
his prisoners as rebels, the opposite party will make reprisals ; if
be does not religiously observe the capitulations and all other con
ventions made with his enemies, they will no longer rely on his
word ; should he burn and ravage, they will follow his example ; the
war will become cruel, horrible, and every day more destructive to
the nation.20 During the civil war in the United States important
belligerent rights were conceded by the federal government to the
insurgents. Their soldiers when captured were treated as prisoners
of war, and were exchanged and not held for treason. Their ves
sels when captured were dealt with by our prize courts. Their ports
were blockaded and the blockades proclaimed to neutral nations.
Property taken at sea, belonging to persons domiciled in the insurgent
states, was uniformly held to be confiscable as enemy property. All
these things were done as if the war had been a public one with a
foreign nation.1
16. Ware v. Hylton, 3 Dall. 199, 1 19. Prize Cases, 2 Black 635, 17 U.
U. S. (L. ed.) 568.
S. (L. ed.) 459; Williams v. Bruffy,
17. Miller v. United States, 11 Wall. 96 U. S. 176, 24 U. S. (L. ed.) 716.
268, 20 U. S. (L. ed.) 135; Williams
20. Prize Cases, 2 Black 635, 17 U.
v. Bruffy, 96 U. S. 176, 24 U. S. (L S. (L. ed.) 459; Billgerry v. Branch,
ed.) 716.
19 Grat. (Va.) 393, 100 Am. Dec. 679.
18. Prize Cases, 2 Black 635, 17 U.
1. Mitchell v. United States, 21
S. (L. ed.) 459.
Wall. 350, 22 U. S. (L. ed.) 584.
R. C. L. Vol. XV.—13.
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96. Conclusion of Peace.—Authority to conclude peace, like the
power to declare war, depends upon the constitution or fundamental
law of the nation. The United States Constitution clothes the Presi
dent with the exclusive power of making treaties of peace, which,
when ratified with the advice and consent of the Senate, become the
supreme law of the land, and have the effect of repealing the declara
tion of war and all other laws of Congress, and of the several states
which conflict with their stipulations.2 But Congress may at any
time compel the President to make peace, by refusing the means of
carrying on war. The conclusion of peace abolishes the subject of
the war, so that after peace is concluded, neither the matter in dis
pute nor the conduct of either party, during the war, can ever be
revived, or brought into contest again. All violences, injuries, or
damages sustained by the government, or people of either, during
the war, are buried in oblivion; all those things are implied by
the very treaty of peace; and therefore not necessary to be ex
pressed. The restitution of or Compensation for property confiscated,
or extinguished, during the war, can only be provided for by the
treaty of peace; and if there has been no provision respecting these
subjects in the treaty, they cannot be agitated after the treaty, either
by the government or by her subjects in courts of justice. If a
nation, during a war, conducts herself contrary to the law of nations,
and no notice is taken of such conduct in the treaty of peace, it is
thereby so far considered lawful as never afterwards to be revived,
or to be a subject of complaint. Vattel says: "The state of things
at the instant of the treaty is held to be legitimate, and any change
to be made in it requires an express specification in the treaty ; conse
quently, all things not mentioned in the treaty are to remain as they
were at the conclusion of it. All the damages caused during the war
are likewise buried in oblivion; and no plea is allowable for those
the reparation of which is not mentioned in the treaty; they are
looked on as if they had never happened." The same principle ap
plies to injuries done by one nation to another, on occasion of and
during the war.8
X. Naval Warfare
Capture in General
97. Capture of Property at Sea; Visit and Search.—War necessa
rily interferes with the pursuits of commerce and navigation, as the
belligerent parties have a right, under the law of nations, to make
prize of the ships, goods and effects of each other upon the high seas.
Property of the enemy, if at sea, may be captured as prize of war,4
2. See supra, par. 60, 61, 62.
4. Locke v. United States, 7 Cranch
3. Ware v. Hylton, 3 Dall. 199, 1 339, 3 U. S. (L. ed.) 364; Williams
V. S. (L. ed.) 568.
v. Armroyd, 7 Cranch 423, 3 U. S.
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but the property of a friend cannot be lawfully captured, provided
he observes his neutrality.5 A formal declaration is not essential to
the existence of a state of war, and all enemy property found on the
high seas at the actual outbreak of war is the legitimate subject of
prize, and it is not material whether it is in a national vessel,6 a
neutral vessel,7 or even that it has been brought into a national port
and there stored on shore, if it was at sea when the war broke out.8
In recent years efforts have been made to secure immunity to enemy
vessels and goods at sea at the commencement of hostilities, and in
some instances this principle has been acted on by allowing time
for such vessels to reach a port of safety.9 It seems that such days of
grace are not recognized by international law, but that the general
rule is as already stated, viz., that all enemy property at sea at the
commencement of hostilities is subject to capture. The United States
government has always been, in its views, among the most advanced
of the governments of the world in favor of mitigating, as to all
noncombatants, the hardships and horrors of war. To accomplish
that object it has always advocated those rules which would in most
cases do away with the right to capture the private property of an
enemy on the high seas. The refusal of this government to agree
to the Declaration of Paris was founded in part on the refusal of the
other governments to agree to the proposition exempting private prop
erty, not contraband, from capture upon the sea. Therefore, it is
necessary when the President's proclamation has been issued, which
(L. ed.) 392; The Julia, 8 Craneh 181, United States, 93 U. S. 605, 23 U. S.
3 U. S. (L. ed.) 528; The Merrimack, (L. ed.) 959; The Pedro, 175 U. S.
8 Craneh 317, 3 U. S. (L. ed.) 575 ; 354, 20 S. Ct. 138, 44 U. S. (L. ed.)
The Frances, 8 Craneh 335, 3 U. S. 195; The Guido, 175 U. S. 382, 20 S.
(L. ed.) 581; The St. Lawrence, 8 Ct. 152, 44 U. S. (L. ed.) 206; The
Craneh 434, 3 U. S. (L. ed.) 615; The Panama, 176 U. S. 535, 20 S. Ct. 480,
Frances. 9 Craneh 183, 3 U. S. (L. 44 U. S. (L. ed.) 577; Herrera v.
ed.) 698; Thirty Hogsheads of Sugar United States, 222 U. S. 558, 32 S.
v. Boyle, 9 Craneh 191, 3 U. S. (L. Ct. 179, 56 U. S. (L. ed.) 316.
ed.). 701; The Mary, 1 Wheat. 46, 4 5. The Friendschaft, 3 Wheat. 15,
U. S. (L. ed.) 32; The St. Jose Indi- 4 U. S. (L. ed.) 322; United States v.
ano, 1 Wheat. 208, 4 U. S. (L. ed.) Guillem, 11 How. 47, 13 U. S. (L. ed.)
73; The St. Nicholas, 1 Wheat. 417, 599; Richardson v. Maine Fire, etc.,
4 U. S. (L. ed.) 125; Gelston v. Hoyt, Ins. Co., 6 Mass. 102, 4 Am. Dec. 92;
3 Wheat. 246, 4 U. S. (L. ed.) 381; Ludlow v. Bowne, 1 Johns. (N. Y.) 1,
The Anne, 3 Wheat. 435, 4 U. S. (L. 3 Am. Dec. 277.
ed.) 428; The Caledonian, 4 Wheat.
6. The Roumanian, [1916] A. C.
100, 4 U. S. (L. ed.) 523; The Friend- (Eng.) 124, Ann. Cas. 1916B 729.
schaft, 4 Wheat. 105, 4 U. S. (L. ed.)
7. See the next following para525; Prize Cases, 2 Black 635, 17 U. graph.
S. (L. ed.) 459; The Grey Jacket, 5
8. The Roumanian, [1916] A. C.
Wall. 342, 18 U. S. (L. ed.) 646; The (Eng.) 124, Ann. Cas. 1916B 729 and
Wm. Bagaley, 5 Wall. 377, 18 U. S. note.
(L. ed.) 583; The Watchful, 6 Wall.
9. Note: Ann. Cas. 1916B 736.
91, 18 U. S. (L. ed.) 763; Desmare v.
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lays down rules for treatment of merchant vessels, to put on the words
used therein the most liberal and extensive interpretation of which
they are capable; and where there are two or more interpretations
which possibly may be put upon the language, the one that will be
most favorable to the belligerent party ought to be adopted.10 In
order to constitute a capture, some act should be done indicative of
an intention to seize and to retain as prize; it is sufficient if such
intention is fairly to be inferred from the conduct of the captor.11
The crew of a captured vessel are under no legal obligation to navi
gate her. It is the duty of the captors to take charge of her with a
force of their own, and if they neglect to do this they do not take
sufficient possession, and the neutrals may consider her as abandoned
to them. But if an insufficient force is put on board in consequence
of a promise by the neutral crew to navigate her to the destined port,
they are bound by their promise, and must be considered for the
purpose agreed on as acting under the captors. If in violation of
this agreement they take the vessel into their own hands, it is an
unlawful rescue, which is an act of barratry. The right to visit and
search merchant ships on the high seas, whatever be the ships, the
cargoes, the destinations, is an incontestable right of the lawfully,
commissioned cruisers of a belligerent nation.12 Belligerents have
a full and perfect right to capture enemy goods and articles going
to their enemy which are contraband of war; and to the exercise of
that right the right of search is essential. It is a means justified by the
end. It has been truly denominated a right growing out of and
ancillary to the greater right of capture.18 No wrong is done even
though the voyage be thereby defeated. The captors are not, there
fore, answerable in pamam to the neutral owner for the losses which
he may sustain by a lawful exercise of belligerent rights. It is the
misfortune of the neutral, and not the fault of the belligerent.14
The right of visit and search should be exercised, however, with as
much regard to the safety of the vessel detained as is consistent with
a thorough examination of her character and voyage.15 The penalty
for the violent contravention of this right is the confiscation of the
property withheld from visitation and search.
98. Goods Subject to Capture.—The rule that the goods of an
enemy found in the vessel of a friend are prize of war, and that
10. The Buena Ventura, 175 U. S. 4 U. S. (L. ed.) 252; Brown v. Union
384, 20 S. Ct. 148, 44 U. S. (L. ed.) Ins. Co., 5 pay (Conn.) 1, 5 Am. Dec.
206.
123.
11. The Grotius, 9 Cranch 368, 3
13. The Nereide, 9 Cranch 388, 3
C. S. (L. ed.) 762.
U. S. (L. ed.) 769.
12. The Nereide, 9 Cranch 388, 3 14. The Antonia Johanna, 1 Wheat.
U. S. (L. ed.) 769: The Antonia Jo- 159, 4 U. S. (L. ed.) 60.
hanna, 1 Wheat. 159, 4 U. S. (L. ed.)
15. The Anna Maria, 2 Wheat. 327,
60; The Anna Maria, 2 Wheat. 327. 4 U. S. (L. ed.) 252.
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the goods of a friend found in the vessel of an enemy are to be
restored, is believed to be a part of the original law of nations, as
generally, perhaps universally, acknowledged. Certainly it has been
fully and unequivocally recognized by the United States.16 This
rule is founded on the simple and intelligible principle that war gives
a full right to capture the goods of an enemy, but gives no right
to capture the goods of a friend. In the practical application of this
principle, so as to form the rule, the propositions that the neutral
flag constitutes no protection to enemy property, and that the bellig
erent flag communicates no hostile character to neutral property, are
necessarily admitted. The character of the property, taken distinctly
and separately from all other considerations, depends in no degree
upon the character of the vehicle in which it is found.17 Many
nations have believed it to be to their interest to vary this simple and
natural principle of public law. They have changed it by conven
tion between themselves as far as they have believed it to be for their
advantage to change it.18 But unless there be something in the
nature of the rule which renders its parts unsusceptible of division,
nations must be capable of dividing it by express compact, and if
they stipulate either that the neutral flag shall cover enemy goods;
or that the enemy flag shall infect friendly goods, there would, in
reason, seem to be no necessity for implying a distinct stipulation
not expressed by the parties.19 If a vessel is an enemy vessel the
presumption is that the cargo is enemy's property, and this can only
be overcome by clear and positive evidence to the contrary. The
burden of proving ownership rests on the claimants.20 The commer
cial domicil of a merchant at the time of the capture of his goods
determines the character of those goods, hostile or neutral.1
99. Vessels: Mail Ships; Fishing Craft.—As a rule, all enemy
vessels are subject to capture and condemnation pursuant to the prin
ciples of prize law. There are, however, some exceptional cases. By
16. The Nereide, 9 Cranch 388, 3 tion under the enemy's flag." The
U. S. (L. ed.) 769; The Atlanta, 3 Carlos F. Roses, 177 U. S. 655, 20 S.
Wheat. 409, 4 U. S. (L. ed.) 422; Ct. 803, 44 U. S. (L. ed.) 929.
Hanger v. Abbott, 6 Wall. 532, 18 U.
17. The Nereide, 9 Cranch 388, 3
S. (L. ed.) 939; The Carlos F. Roses, U. S. (L. ed.) 769.
177 U. S. 655, 20 S. Ct. 803, 44 U. S.
18. The Nereide, 9 Cranch 388, 3
(L. ed.) 929. See also the next pre- U. S. (L. ed.) 769; The Atlanta, 3
ceding paragraph.
Wheat. 409, 4 U. S: (L. ed.) 422.
7'he President's proclamation of
19. The Nereide, 9 Cranch 388, 3
April 26, 1898, declared the policy of U. S. (L. ed.) 769.
the government in the conduct of the
20. The Carlos F. Roses, 177 U. S.
war would be to adhere to the rules 655, 20 S. Ct. 803, 44 U. S. (L. ed.)
of the Declaration of Paris therein set 929.
forth, one of them being thus ex1. The Frances, 8 Cranch 363, 3 U.
pressed: "Neutral goods, not contra- S. (L. ed.) 590.
band of war, are not liable to confisca197
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the practice of all civilized nations, vessels employed only for the
purposes of discovery or science are considered as exempt from the
contingencies of war, and therefore not subject to capture. It has
been usual for the government sending out such an expedition to
give notice to other powers; but it is not essential.2 While there are
instances in modern times, in which nations, by convention between
themselves, have made special agreements concerning mail ships,
the writers on international law concur in affirming that no provision
for the immunity of mail ships from capture has as yet been adopted
by such a general consent of civilized nations as to constitute a rule
of international law. There can be no question of intercepting neu
tral mail ships, because communications between neutrals and bellige
rents are lawful, in principle, saving the restrictions relating to block
ade, to contraband of war, and the like; the right of search furnishes
belligerents with a sufficient means of control. But there is no doubt
that it is permissible according to existing practice to intercept and
seize the enemy's mails.8 By an ancient usage among civilized nations,
beginning centuries ago, and gradually ripening into a rule of
international law, coast fishing vessels, pursuing their vocation of
catching and bringing in fresh fish, have been recognized as exempt,
with their cargoes and crews, from capture as prize of war. Ortolan
says: "Custom admits an exception in favor of boats engaged in the
coast fishery ; these boats, as well as their crews, are free from capture
and exempt from all hostilities. The coast fishing industry is, in
truth, wholly pacific, and of much less importance in regard to the
national wealth that it may produce than maritime commerce or the
great fisheries. Peaceful and wholly inoffensive, those who carry it
on, among whom women are often seen, may be called the harvesters
of the territorial seas, since they confine themselves to gathering in
the products thereof ; they are for the most part poor families who
seek in this calling hardly more than a means of gaining their
livelihood." Again, after observing that there are very few solemn
public treaties which make mention of the immunity of fishing
boats in time of war, he says: "From another point of view the
custom which sanctions this immunity is not so general that it can
be considered as making an absolute international rule; but it has
been so often put in practice, and, besides, it accords so well with
the rule in use in wars on land, in regard to peasants and husband
men, to whom coast fishermen may be likened, that it will doubtless
continue to be followed in maritime wars to come." But the privilege
of exemption from capture, which is generally acquired by fishing
vessels plying their industry near the coasts, is not extended in any
2. The Paquete Habana, 175 U. S.
3. The Panama, 176 U. S. 535, 20
677, 20 S. Ct. 290, 44 U. S. (L. ed.) S. Ct. 480, 44 U. S. (L. ed.) 577.
320.
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country to ships employed on the high sea in what is called the
great fishery, such as that for the cod, for the whale or the sperm
whale, or for the seal or sea calf. These ships are, in effect, con
sidered as devoted to operations which are commercial and industrial.4
100. Criteria of Enemy Character of Vessels.—Courts and text
writers agree that ships are a peculiar property, and that such pecu
liarity assumes more importance as a criterion of judicial decision
in war than in peace. They have a national character, as recognized
by the law of nations, because they regularly carry the flag of the
nation to which they belong. Evidences of ownership are also pecul
iar, but vary somewhat according to the laws of the country in which
the ships are built, or in which they are owned. Commercial nations
generally have, for the advancement of their own individual pros
perity, conferred great privileges upon the ships belonging to their
own citizens and, in consideration thereof, have imposed upon their
owners certain special duties and obligations. Usually ships are re
quired to be registered at the home port, and they are not allowed
to sail on any voyage, foreign or coasting, without such papers as
the laws of the country to which they belong require.5 When a ship
is captured as prize of war she is bound by the flag and papers under
which she sailed. Owners are also bound by those insignia of national
character. They are not at liberty when they happen to be evidence
against them to turn round and deny the character the ship has
assumed for their benefit.6 The sailing under the enemy's license
constitutes, of itself, an act of illegality, which subjects the property
to confiscation, without regard to the object of the voyage or the port
of destination.7 Neutrals who place their vessels under belligerent
control, and engage them in belligerent trade, or permit them to be
sent with contraband cargoes under cover of false destination to neu
tral ports, while the real destination is to belligerent ports, impress
upon them the character of the belligerent in whose service they are
employed, and cannot complain if they are seized and condemned
as enemy property.8 But where goods, destined ultimately for a bel
ligerent port, are being conveyed between two neutral ports by a
4. The Paquete Habana, 175 U. S.
677, 20 S. Ct. 290, 44 U. S. (L. ed.)
320.
5. The Wm. Bagaley, 5 Wall. 377,
18 U. S. (L. ed.) 583.
6. The Alexander, 8 Cranch 169, 3
U. S. (L. ed.) 524; The Aurora, 8
Cranch 203, 3 U. S. (L. ed.) 536; The
Hiram, 8 Cranch 444, 3 U. S. (L. ed.)
619; The Ariadne, 2 Wheat. 143, 4
U. S. (L. ed.) 205; The Wm. Baeraley,
5 Wall. 377, 18 U. S. (L. ed.)~583;
The Pedro, 175 U. S. 354, 20 S. Ct.

138, 44 U. S. (L. ed.) 19S.
7. The Ariadne, 2 Wheat. 143, 4
U. S. (L. ed.) 205.
8. The Hart, 3 Wall. 559, 18 U. S.
(L. ed.) 220.
In Darby v. The Erstern, 2 Dall. 34,
1 U. S. (L. ed.) 277, the court said:
"Neutral property cannot be captured.
For, while the character of neutrality
is preserved, such property is the
property of a friend, on which the
rights of war cannot attach; but the
owners of a ship may violate their
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neutral ship, under a charter made in good faith for that voyage, and
without any fraudulent connection on the part of her owners with
the ulterior destination of the goods, the ship, though liable to seizure
in order to the confiscation of the goods, is not liable to condemnation
as prize.9
101. Effect of Capture on Title, Liens and Claims.—It is admitted,
on all sides, by public jurists, that in cases of capture a firm posses
sion changes the title to the property ; 10 and although there was
formerly much vexed discussion as to the time at which this change
of property takes place, whether immediately on the capture or on the
pernoctation, or on the carrying infra praesidia, of the prize, it is
universally allowed that, at all events, a sentence of condemnation
completely extinguishes the title of the original proprietor, and trans
fers a rightful title to the captor's sovereign.11 Ships of war and
privateers both cruise under a commission from their sovereign, and
both make prizes under the authority of that commission. In both
cases the sovereign is the captor, and the prize vests absolutely in
him.12 The principle is well settled that capture as prize of war,
jure belli, overrides, all previous liens.18 No lien by way of pledge
for the payment of purchase money, or otherwise, is sufficient to defeat
the rights of the captors, in a prize court, unless in very peculiar
cases where the lien is imposed by a general law of the mercantile
world, independent of any contract between the parties.14 Prize
courts have rejected in its favor the lien of bottomry bonds, of mort
gages, for supplies, and of bills of lading. The assignment of bills
of lading transfers the jus ad rem, but not necessarily the jus in rem.
The jus in re or in rem implies the absolute dominion—the owner
ship independently of any particular relation with another person.
The jus ad rem has for its foundation an obligation incurred by
another.15 An obvious principle of necessity must forbid a prize
court from recognizing the contrary doctrine. If it wera once admitneutrality, by taking a decided part S. (L. ed.) 32 ; The Siren, 7 Wall. 152,
with the enemy. In what light is such 19 U. S. (L. ed.) 129.
a ship then to be considered, and what
13. The Sally Magee, 3 Wall. 451,
is to be done with her? The law of 18 U. S. (L. ed.) 197; The Nassau, 4
nations says that a ship under those Wall. 634, 18 U. S. (L. ed.) 413; The
circumstances is in the predicament Hampton, 5 Wall. 372, 18 U. S. (L.
of enemy's property, and subject to ed.) 659; The Battle, 6 Wall. 498, 18
seizure and confiscation."
U. S. (L. ed.) 933; The Siren, 7 Wall.
9. The Springbok, 5 Wall. 1, 18 U. 152, 19 U. S. (L. ed.) 129; The CarS. (L. ed.) 480.
los F. Roses, 177 U. S. 655, 20 S. Ct.
10. The Star, 3 Wheat. 78, 4 U. S. 803, 44 U. S. (L. ed.) 929.
(L. ed.) 338; The Siren, 7 Wall. 152,
14. The Frances, 8 Cranch 418, 3
19 U. S. (L. ed.) 129.
U. S. (L. ed.) 609.
11. The Mary, 1 Wheat. 46, 4 U.
15. The Carlos F. Roses, 177 U. S.
S. (L. ed.) 32; The Star, 3 Wheat. 78, 655, 20 S. Ct. 803, 44 U. S. (L. ed.)
4 U. S. (L. ed.) 338.
929.
12. The Mary, 1 Wheat. 46, 4 U.
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ted in these courts, there would be an end of all prize condemnations.
As soon as a war was threatened, the owners of vessels and cargoes
which might be so situated as to be subject to capture would only
have to raise a sufficient sum of money on them, by bona fide mort
gages, to indemnify them in case of such capture. If the vessel or
cargo were seized, the owner need not appear, because he would be
indifferent, having the value of his property in his hands already.
The mortgagee, having an honest mortgage which he could establish
in a court of prize, would either have the property restored to him,
or get the amount of his mortgage out of the proceeds of the sale.
The only risk run by enemy vessels or cargoes on the high seas, or
by neutrals engaged in an effort to break a blockade, would be the
costs and expenses of capture and condemnation, a risk too unimpor
tant to be of any value to a belligerent in reducing his opponent to
terms. A principle which thus abolishes the entire value of prize
capture on the high seas, and deprives blockades of all dangers to
parties disposed to break them, cannot be recognized as a rule of prize
courts.16
102. Private Armed Vessels; Privateers.—Until comparatively
recent times it was the practice of belligerents to commission private
armed vessels for the purpose of making captures and thereby destroy
ing the commerce of the enemy.17 This practice has been justly
arraigned as tending to encourage a spirit of lawless depredation and
as being a contradiction of the spirit that ought to influence civilized
nations in the practice of warfare. Privateers were watched with
great anxiety and vigilance, because they might often involve the
nation, by irregularities of conduct, in serious controversies, not only
with public enemies, but also with neutrals and allies,18 until finally
the practice was abolished by the Declaration of Paris. This pro
nouncement the United States adhered to during the Spanish war.19
103. Contraband.—One of the most important exceptions to the
rule allowing neutrals to carry on commercial intercourse with bellig
erents is that which forbids the supply of what is called contraband
16. The Hampton, 5 Wall. 372, 18
U. S. (L. ed.) 659.
17. Hills v. Ross, 3 Dall. 331, 1 U.
S. (L. ed.) 623; Del Col v. Arnold,
3 Dall. 333, 1 U. S. (L. ed.) 624;
Jennings v. Carson, 4 Cranch 2, 2 U.
S. (L. ed.) 531; The Joseph, 8 Cranch
451. 3 U. S. (L. ed.) 621; The Astrea,
1 Wheat. 125, 4 U. S. (L. ed.) 52;
The L'Invineible, 1 Wheat. 238, 4 U.
S. (L. ed.) 80; The Mary, 2 Wheat.
123, 4 U. S. (L. ed.) 200; The George,
2 Wheat. 278, 4 U. S. (L. ed.) 239;
The Nuestra Senora De La Caridad,

4 Wheat. 497, 4 U. S. (L. ed.) 624;
La Amistad De Rues, 5 Wheat. 385,
5 U. S. (L. ed.) 115; The Amiable
Isabella, 6 Wheat. 1, 5 U. S. (L. ed.)
9; The Santa Maria, 7 Wheat. 490, 5
U. S. (L. ed.) 505; The Monte Allegre,
7 Wheat. 520, 5 U. S. (L. ed.) 513;
Greeley v. United States, 8 Wheat. 256.
5 U. S. (L. ed.) 611; The Experiment,
8 Wheat. 261, 5 U. S. (L. ed.) 612.
18. The Thomas Gibbons, 8 Cranch
421, 3 U. S. (L. ed.) 610.
19. The Adula, 176 U. S. 361, 20
S. Ct. 432, 44 U. S. (L. ed.) 505.
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of war, under which term are comprehended all such articles as may
serve a belligerent in the direct prosecution of his hostile purposes.29
The term relates exclusively to goods; it does not embrace persons
or despatches.1 The classification of goods as contraband or not con
traband has much perplexed text writers and jurists. A strictly accu
rate and satisfactory classification is perhaps impracticable; but that
which is best supported by American and English decisions may besaid to divide all merchandise into three classes. Of these classes,
the first consists of articles manufactured, and primarily and ordina
rily used, for military purposes in time of war ; the second, of articles
which may be and are used for purposes of war or peace, according
to circumstances ; and the third, of articles exclusively used for peace
ful purposes. Merchandise of the first class, destined to a belligerent
country or places occupied by the army or navy of a belligerent, is
always contraband; merchandise of the second class is contraband
only when actually destined to the military or naval use of a bellige
rent; while merchandise of the third class is not contraband at
all, though liable to seizure and condemnation for violation of block
ade or siege.2 By the modern law of nations, provisions are not, in
general, deemed contraband; but they may become so, although the
property of a neutral, on account of the particular situation of the
war, or on account of their destination. If destined for the ordi
nary use of life in the enemy's country they are not, in gen
eral, contraband; but it is otherwise if destined for military use.
Hence, if destined for the army or navy of the enemy, or for his
ports of naval or military equipment, they are deemed contraband.8
Of course, arms and munitions of war are contraband; yet it must
be admitted that arms and ammunition are not contraband of war
when taken and kept on board a merchant vessel as part of her
equipment, and solely for her defense against "enemies, pirates,
and assailing thieves," according to the ancient phrase.4 It is cer
tainly true that goods destined for the use of a neutral country can
never be deemed contraband, whatever may be their character, or how
ever well adapted to warlike purposes.5 The trade of neutrals with bel
ligerents in articles not contraband is absolutely free unless interrupted
20. Yangtsze Ins. Ass'n v. IndemNote: 18 U. S. (L. ed.) 201.
nitv Mutual Marine Assur. Co., [1908]
3. The Commercen, 1 Wheat. 382,
2 K. B. (Eng.) 504, 15 Ann. Cas. 4 U. S. (L. ed.) 116; The Carlos F.
239.
Roses, 177 U. S. C55, 20 S. Ct. 803, 44
1. Yangtsze Ins. Ass'n v. Indemnity U. S. (L. ed.) 929.
Mutual Marine Assur. Co., [1908] 2
4. The Panama, 176 U. S. 535, 20
K. B. (Eng.) 504, 15 Ann. Cas. 239 S. Ct. 480, 44 U. S. (L. ed.) 577.
and note.
5. The Commercen, 1 Wheat. 382, 4
2. The Peterhoff, 5 Wall. 28, 18 U. U. S. (L. ed.) 116.
S. (L. ed.) 564; The Panama, 176 U.
S. 535, 20 S. Ct. 480, 44 U. S. (L. ed.)
577.
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by blockade ; the conveyance by neutrals to belligerents of contraband
articles is always unlawful, and such articles may always be seized
during transit by sea.6 Contraband articles are infectious, as it is
called, and contaminate the whole cargo belonging to the same own
ers, and the innocence of any particular article is not usually admit
ted to exempt it from general confiscation.7 But in general a neutral
may convey contraband to a belligerent, subject to no liability except
seizure in order to confiscation of tbe offending goods.8 The modern
rule of the law of nations is, certainly, that the ship shall not be
subject to condemnation for carrying contraband goods. The ancient
practice was otherwise; and it cannot be denied that it was founded
upon persuasive reasons. If to supply the enemy with such articles
is a noxious act with respect to the owner of the cargo, the vehicle
which is instrumental in effecting that illegal purpose cannot be
innocent. The policy of modern times has, however, introduced a
relaxation on this point; and the general rule now is that the vessel
does not become confiscated for that act.9 But this rule is liable to
exceptions. Where a ship belongs to the owner of the cargo, or where
the ship is going on such service under a false destination or false
papers, these circumstances of aggravation have been held to con
stitute excepted cases out of the modern rule, and to continue them
under the ancient rule.18
Blockade
104. Nature and Purpose; Penalty.—Blockades are maritime block
ades, or blockades by sea and land; and they may be either military
or commercial, or may partake of the nature of both.11 A blockade
of either kind is a sort of circumvallation round a place, by which
all foreign connection and correspondence is, so far as human force
can effect it, to be entirely cut off.12 Vattel says: "All commerce is
entirely prohibited with a besieged town. If I lay siege to a place,
or only form the blockade, I have a right to hinder any one from
entering, and to treat as an enemy whoever attempts to enter the place,
6. The Peterhoff, 5 Wall. 28, 18 U. . 10. Carrington v. Merchants' Ins.
S. (L. ed.) 564.
Co., 8 Pet. 495, 8 U. S. (L. ed.) 1021.
7. The Peterhoff, 5 Wall. 28, 18 U.
Note: 18 U. S. (L. ed.) 201.
S. (L. ed.) 564.
11. The Olinde Rodrigues, 174 U. S.
8. The Bermuda, 3 Wall. 514, 18 U. 510, 19 S. Ct. 851, 43 U. S. (L. ed.)
S. (L. ed.) 200.
1065.
9. Carrington v. Merchants' Ins.
12. Fitzsimmons v. Newport Ins.
Co., 8 Pet. 495, 8 U. S. (L. ed.) 1021; Co., 4 Cranch 185, 2 U. S. (L. ed.)
The Peterhoff, 5 Wall. 28, 18 U. S. (L. 591; The Adula, 176 U. S. 361, 20 S.
ed.) 564.
Ct. 432, 44 U. S. (L. ed.) 505.
Note: 18 U. S. (L. ed.) 20L
Note: 5 Eng. Eul. Cas. 186.
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or carry anything to the besieged, without my leave."18 Neutrals
have a right to enter the ports of a friendly nation for the purposes
of trade and commerce, but are bound to recognize the rights of a
belligerent engaged in actual war to use this mode of coercion for
the purpose of subduing the enemy.14 Ordinarily a blockade is in
tended to suspend the entire commerce of the besieged place; and a
neutral is no more at liberty to assist the traffic of exportation than
that of importation. With respect to violating a blockade by coming
out with a cargo, the time of shipment is very material ; for although
it may be hard to refuse a neutral liberty to retire with a cargo
already laden, and by the act already become neutral property; yet,
after the commencement of a blockade, a neutral cannot be allowed
to interpose, in any way, to assist the exportation of the property of
the enemy. A neutral ship departing can only take away a cargo
bona fide purchased and delivered before the commencement of the
blockade ; if she afterwards take on board a cargo, it is a violation of
the blockade.15 To constitute a violation of blockade, three things
must be proved: first, the existence of an actual blockade; second,
the knowledge of the party supposed to have offended; and third,
some act of violation, either by going in or coming out with a cargo
laden after the commencement of the blockade.16 It is an established
rule that the breach of a blockade subjects the property so employed
to confiscation. Among all the contradictory positions that have
been advanced on the law of nations, this principle has never been
disputed; it is to be found in all books of law, and in all treaties;
and it is universally acknowledged by all governments that possess
any degree of civil knowledge.17 And according to the modern doc
trine the only penalty annexed to the breach of a blockade is the
forfeiture of vessel and cargo when taken in delicto. The earlier
doctrine was much more severe, and inflicted imprisonment and other
personal punishment on the master and crew.18 But the violation of
a blockade is no longer considered a personal offense; and if the
vessel is not captured in delicto the offense is purged.19 If a ship
has contracted guilt by a breach of blockade, the offense is not dis
charged until the end of the voyage. The penalty, however, travels
on with the vessel, but no further than to the end of the return voy
age, and if she is taken in any part of that voyage, she is taken in
13. Fitzsimmons v. Newport Ins. Rul. Cas. 187.
Co., 4 Cranch 185, 2 U. S. (L. ed.)
17. The Wren, 6 Wall. 582, 18 U.
591.
S. (L. ed.) 876; The Columbia, 1 C.
14. Prize Cases, 2 Black 635, 17 U. Rob. 130, 5 Eng. Rul. Cas. 194.
S. (L. ed.) 459.
18. The Wren, 6 Wall. 582, 18 U.
15. The Adula, 176 U. S. 361, 20 S. S. (L. ed.) 876; Szymanski v. PlasCt. 432, 44 U. S. (L. ed.) 505; The san, 20 La. Ann. 90, 96 Am. Dec. 382.
Neptunus, 1 C. Rob. 144, 5 Eng. Rul.
19. Szymanski v. Plassan, 20 La,
Cas. 183 and note.
Ann. 90, 96 Am. Dec. 382.
16. The Betsey, 1 C. Rob. 78, 5 Eng.
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delicto. This is deemed reasonable, because no other opportunity is
afforded to the belligerent force to vindicate the law.20
105. Establishment; Presence of Fleet; Notice.—In order to render
a neutral ship liable to capture for breach of blockade, the blockade
must be actual, amounting to such a state of investment by the enemy
as effectually to prevent ingress and egress.1 The question of effective
ness, however, must necessarily depend on the circumstances.2 An
effective blockade is a blockade so effective as to make it dangerous
in fact for vessels to attempt to enter the blockaded port; the question
of effectiveness is not controlled by the number of the blockading
force. If a single modern cruiser blockading a port renders it in
fact dangerous for other craft to enter the port, that is sufficient,
since thereby the blockade is made practically effective. This country
has always recognized the essential difference between a military and
a commercial blockade. The one deals with the exclusion of trade,
and the other involves the consideration of armed conflict with the
belligerent. The necessity of a greater blockading force in the latter
case than in the former is obvious. The difference is in kind, and
in degree.8 However this may be, certain it is that no paper or con
structive blockade is allowed by international law. When such block
ades have been attempted by other nations, the United States have
ever protested against them and denied their validity.4 The fourth
maxim of the Declaration of Paris (April 16, 1856) was: "Block
ades, in order to be binding, must be effective, that is to say, main
tained by a force sufficient really to prevent access to the coast of the
enemy." The object was to correct the abuse, in the early part of
the century, of paper blockades, where extensive coasts were put under
blockade by proclamation, without the presence of any force, or an
inadequate force; and the question of what might be sufficient force
was necessarily left to be determined according to the particular cir
cumstances.5 A vessel actually captured in attempting to enter a
blockaded port, after warning entered on her log by a cruiser off
that port only a few days before, is in no situation to dispute the
efficiency of the force to which she has been subjected.6 For some
purposes a distinction exists between de facto and notified blockades,
A de facto blockade may be established by a naval officer, acting
20. The Wren, 6 Wall. 582, 18 U. 510, 19 S. Ct. 851, 43 U. S. (L. ed.)
S. (L. ed.) 876.
1065.
1. The Olinde Rodrigues, 174 U. S.
4- The Peterhoff, 5 Wall. 28, 18 U.
510, 19 S. Ct. 851, 43 U. S. (L. ed.) S. (L. ed.) 564.
5. The Peterhoff, 5 Wall. 28, 18 U.
1065; The Betsey, 1 C. Rob. 78, 5 Eng.
S. (L. ed.) 564; The Olinde Rodrigues,
Rul. Cas. 187.
174 U. S. 510, 19 S. Ct. 851, 43 U. S.
2. The Olinde Rodrigues, 174 U. S. (L. ed.) 1065.
510, 19 S. Ct. 851, 43 U. S. (L. ed.)
6. The Olinde Rodrigues, 174 U. S.
1065. '
510, 19 S. Ct. 851, 43 U. S. (L. ed.)
3. The Olinde Rodrigues, 174 U. S. 1065.
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upon his own discretion or under direction of superiors, without gov
ernmental notification; while a notified blockade is not only estab, lished in fact, but is notified by the government directing it to other
governments. In the case of a de facto blockade, the captors are
bound to prove its existence at the time of capture ; while in the case
of a notified blockade, the claimants are held to proof of discontinu
ance in order to protect themselves from the penalties of attempted
violation.7 Notice may be given in a public and solemn manner, by
declaration to foreign governments; and this mode would always be
most desirable, although it is sometimes omitted in practice ; 8 but
it may also commence de facto, by a blockading force giving notice
on the spot to those who come from a distance, and who may there
fore be ignorant of the fact. Vessels going in are, in that case, entitled
to notice before they can be justly liable to the consequences of break
ing a blockade.9
'r
106. Violation; Intention; Interposition of Neutral Port.—The fact
of clearing for a blockaded port is, in itself, innocent, unless it be
accompanied with a knowledge of the blockade. On the other hand,
the sailing of a vessel with a premeditated intent to violate a blockade
is ipso facto a violation of the blockade, and renders the vessel sub
ject to capture from the moment she leaves the port of departure.10
If a master have actual notice of a blockade, he is not at liberty even
to approach the blockaded port for the purpose of making inquiries
of the blockading vessels,11 and if he does so he commits a breach
of the blockade, and subjects both vessel and cargo to seizure and
condemnation. The rule on this point is well settled, and is founded
in obvious reasons of policy. If approach for inquiry were permis
sible, it will be readily seen that the greatest facilities would be afforded
to elude the blockade; the liberty of inquiry would be a license to
attempt to enter the blockaded port; and that information was sought
would be the plea in every case of seizure.12 But a clear necessity
will justify entering a blockaded port, as injuries from the sea, loss
of fuel, water and provisions, or leaking condition of the vessel. The
burden lies on the vessel to establish the necessity.18 The interposi
tion of a neutral port between neutral departure and belligerent
destination has always been a favorite resort of contraband carriers
and blockade runners. But it ia unavailing when the ultimate desti7. The Adula, 176 U. S. 361, 20 S. Cas. 194.
Ct. 432, 44 U. S. (L. ed.) 505.
11. The Adula, 176 U. S. 361, 20
8. Note: 5 Eng. Rul. Cas. 185.
S. Ct. 432, 44 U. S. (L. ed.) 505.
9. Fitzsimmons v. Newport Ins. Co.,
12. The Cheshire, 3 Wall. 231, 18
4 Cranch 185, 2 U. S. (L. ed.) 591.
U. S. (L. ed.) 175; The Adula, 176 U.
Note: 5 Eng. Rul. Cas. 185.
S. 361, 20 S. Ct. 432, 44 U. S. (L. ed.)
10. The Adula, 176 U. S. 361, 20 505.
S. Ct. 432, 44 U. S. (L. ed.) 505; The
13. Note: 17 U. S. (L. ed.) 459.
Columbia, 1 C. Rob. 130, 5 Eng. Rul.
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nation is ascertained. A transportation from one point to another
remains continuous, so long as intent remains unchanged, no matter
what stoppage or transshipments intervene.14 If the cargo was origin
ally shipped with intent to violate the blockade, to be transshipped at a
neutral port, the liability to condemnation, if captured during any
part of the voyage, attaches to the cargo from the time of sailing.15
Even the landing of goods and payment of duties do not interrupt
the continuity of the voyage of the cargo, unless there be an honest
intention to bring them into the common stock of the country. If
there be an intention, either formed at the time of original ship
ment, or afterwards, to send the goods forward to an unlawful desti
nation, the continuity of the voyage will not be broken, as to the
cargo, by any transactions at the intermediate port.16 Neutral trade,
to or from a blockaded country by inland navigation or transporta
tion, is lawful.17
107. Duration; Termination; Withdrawal of Fleet.—A de facto
blockade terminates when for any cause the actual investment of the
port or coast is brought to a conclusion.18 Not so, however, with a
notified blockade. Here the blockade must be deemed to exist, prima
facie at least, until there has been a public notification of its termi
nation.19 It is undoubtedly the duty of a belligerent country which
has made the notification of blockade to notify in the same way,
and immediately, the discontinuance of it. To suffer the fact to
cease, and to apply the notification again, at a distant time, would
be a fraud on neutral nations, and conduct which it is not to be
supposed that any country would pursue. Whether or not a notified
blockade may expire de facto, such conduct is not hastily to be
presumed against any nation ; and therefore, till such a case is clearly
made out, a blockade by notification is, prima facie, to be presumed
to continue till the notification is revoked.20 The blockade contin
ues legally to exist although the blockading squadron has been tempo
rarily blown off by adverse winds.1 But where a blockade has been
notified, and the blockading squadron has been driven off by a supe
rior force, there is an end of it; and if the blockade is resumed, it
14. Jecker v. Montgomery, 18 How.
18. The Adula, 176 U. S. 361, 20 S.
110, 15 U. S. (L. ed:) 311; The Ber- Ct. 432, 44 U. S. (L. ed.) 505; Wilmuda, 3 Wall. 514, 18 U. S. (L. ed.) Hams v. Smith, 2 Caines (N. Y.) 1, 2
200 ; The Springbok, 5 Wall. 1, 18 U. Am. Dec. 209.
S. (L. ed.) 480.
19. The Baigormy, 2 Wall. 474, 17
15. The Bermuda, 3 Wall. 514, 18 U. S. (L. ed.) 880; The Neptunus, 1
U. S. (L. ed.) 200; The Springbok, 5 C. Rob. 144, 5 Eng. Rul. Cas. 183.
Wall. 1, 18 U. S. (L. ed.) 480.
20. The Neptunus, 1 C. Rob. 144, 5
16. The Bermuda, 3 Wall. 514, 18 Eng. Rul. Cas. 183.
U. S. (L. ed.) 200.
1. The Columbia, 1 C. Rob. 130, 5
17. The Peterhoff, 5 Wall. 28, 18 Eng. Rul. Cas. 194.
U. S. (L. ed.) 564.
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must, to become binding on neutral states, be again notified or become
notoriously de facto.2
Prize Law
108. Generally; Adjudication; Prize Money.—In international law
the term "prize'' is used ordinarily to express a legal capture.8 By the
law of nations, as recognized and administered in this country, when
movable property in the hands of the enemy, used, or intended to
be used, for hostile purposes, is captured by land forces, the title
passes to the captors as soon as they have reduced the property to
firm possession ; but when such property is captured by naval forces,
a judicial decree of condemnation is usually necessary to complete
the title of the captors.4 The modern and enlightened practice of
nations has subjected all such captures to the scrutiny of judicial
tribunals, as the only practical means of furnishing documentary evi
dence to accompany ships that have been captured, for the purpose
of proving that the seizure was the act of sovereign authority, and
not mere individual outrage.5 The title is not transferred by the
mere fact of capture, but it is the duty of the captor to send his
prize home, in order that a judicial inquiry may be instituted to
determine whether the capture was lawful, and if so, to settle all
intervening claims of property. Until there is a sentence of condem
nation or restitution, the capture is held by the government in trust
for those who, by the decree of the court, may have the ultimate
right to it.6 The duty of a captor is to institute judicial proceedings
for the condemnation of his prize without unnecessary delay, and if
he fails in this the court may, in case of restitution, decree demurrage
against him as damages.7 There are cases, it seems, where, from exist
ing circumstances, the captor may be excused from the performance
of this duty, and may sell or otherwise dispose of the property before
condemnation. And where the commander of a national ship can
not, without weakening inconveniently the force under his command,
spare a sufficient prize crew to man the captured vessel, or where the
orders of his government prohibit him from doing so, he may law2. Note: 5 Eng. Rul. Cas. 196.
18 U. S. (L. ed.) 413; The Paquete
3. Miller v. The Resolution, 2 Dall. Habana, 175 U. S. 677, 20 S. Ct. 290,
1, 1 U. S. (L. ed.) 263.
44 U. S. (L. ed.) 320.
4. See supra, par. 89.
6. Jecker v. Montgomery, 13 How.
5. Miller v. The Resolution, 2 Dall. 498, 14 U. S. (L. ed.) 240; The Nas1, 1 U. S. (L. ed.) 263; Glass v. The sau, 4 Wall. 634, 18 U. S. (L. ed.)
Betsey, 3 Dall. 6, 1 U. S. (L. ed.) 485; 413; The Nuestra Senora de Regla,
The Adventure, 8 Cranch 221, 3 U. S. 108 U. S. 92, 2 S. Ct. 287, 27 U. S.
(L. ed.) 542; La Nereyda, 8 Wheat. (L. ed.) 662.
108, 5 U. S. (L. ed.) 574; Jecker v.
7. The Nuestra Senora de Regla. 108
Montgomery, 13 How. 498, 14 U. S. U. S. 92, 2 S. Ct. 287, 27 U. S. (L. ed.)
' (L. ed.) 240; The Nassau, 4 Wall. 634, 662.
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fully sell or otherwise dispose of the captured property in a foreign
country, and may afterwards proceed to adjudication in a court of
the United States. But if no sufficient cause is shown to justify
the sale, and the conduct of the captor has been unjust and oppres
sive, the court may refuse to adjudicate upon the validity of the cap
ture and may award restitution and damages against the captor; al
though the seizure as prize was originally lawful, or made upon prob
able cause.8 Recaptures are emphatically cases of prize ; for the defini
tion of prize goods is that they are goods taken on the high seas,
jure belli, out of the hands of the enemy. When so taken, the cap
tors have an undoubted right to proceed against them as belligerent
property in a court of prize; for in no other way and in no other
court can the question presented on a capture jure belli be properly
or effectually examined.8 Recapture is rewarded by the allowance
of reasonable compensation for the service.10 Formerly the proceeds
of captured vessels were in whole or in part distributed among the
captors, and bounties were paid for the sinking or destruction of
vessels of the enemy.11 But all provisions of law authorizing the
payment of prize money and bounties were repealed by the act
of Congress of March 3, 1899. Captures by or with, the assistance of
the army always have been held to inure solely to the benefit of the
government.12
109. Courts Administering Prize Law.—All captures jure belli are
for the benefit of the sovereign under whose authority they are made ;
and the validity of the seizure and the question of prize or no prize
can be determined in his own courts only upon which he has con
ferred jurisdiction to try the question. Prize courts in this respect
are an anomaly in jurisprudence. Deriving their authority from
one nation, they pass irrevocably on the title to the property belong
ing to the citizens or subjects of another. Tribunals exclusively of
the belligerents, they pronounce on the rights of neutrals, who have
no other appeal from the admiralty courts in the last resort than
to the justice of the sovereign of the captor, through the diplomatic
8. Jecker v. Montgomery, 13 How. Cases, 188 U. S. 254, 23 S. Ct. 415, 47
U. S. (L. ed.) 463; The Infanta Maria
498, 14 U. S. (L. ed.) 240.
9. The Adeline, 9 Cranch 244, 3 U. Teresa, 188 U. S. 283, 23 S. Ct. 412, 47
U. S. (L. ed.) 477; The Mangrove
S. (L. ed.) 719.
10. Murray v. The Betsy, 2 Cranch Prize Cases, 188 U. S. 720, 23 S. Ct.
64, 2 U. S. (L. ed.) 208; The Adeline, 343, 47 U. S. (L. ed.) 664.
9 Cranch 244, 3 U. S. (L. ed.) 719.
12. The Cotton Plant, 10 Wall. 577,
11. The Alexander, 8 Cranch 169, 3 19 U. S. (L. ed.) 983; The Siren, 13
U. S. (L. ed.) 524; The Eleanor, 2 Wall. 389, 20 U. S. (L. ed.) 505;
Wheat. 345, 4 U. S. (L. ed.) 257; The Porter v. United States, 106 U. S. 607,
Ironclad Atlanta, 3 Wall. 425, 18 U. 1 S. Ct. 539, 27 U. S. (L. ed.) 286;
S. (L. ed.) 253; United States v. The Nuestra Senora de Regla, 108 U.
Steever, 113 U. S. 747, 5 S. Ct. 765, S. 92, 2 S. Ct. 287, 27 U. S. (L. ed.)
28 U. S. (L. ed.) 1133; Manila Prize 662.
R. C. L. Vol. XV.—14.
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interposition of their own government.18 In general this jurisdic
tion of the national courts of the captor, to determine the validity of
captures made in war under the authority of his government, is
exclusive of the judicial authority of every other country. But to
this rule there are exceptions which are as firmly established as the
rule itself. If the capture be made within the territorial limits of a
neutral country into which the prize is brought, or by a privateer
which has been illegally equipped in such neutral country, the prize
courts of such neutral country not only possess the power, but it is
their duty to restore the property so illegally captured to the owner.
This is necessary to the vindication of their own neutrality.14 There
is a wide distinction between the ordinary tribunals of the nation
proceeding under the municipal law as their rule of decision, and
prize tribunals, appointed by its authority, and professing to admin
ister the law of nations to foreigners as well as subjects. It was
decided by the supreme court of the United States, in 1794, that
every district court possesses all the powers of a court of admiralty,
whether considered as an instance or as a prize court; and long since
it has been settled that the district courts are permanent prize tri
bunals, which, on the breaking out of a war, take cognizance of
captures on the ocean, by virtue of their general jurisdiction, and
without any special authority being imparted for the occasion.15 The
jurisdiction of the district courts in this respect is exclusive.16 Under
the Constitution of the United States the judicial power of the general
government is -vested in one supreme court, and in such inferior
courts as Congress shall from time to time ordain and establish.
Every court of the United States, therefore, must derive its juris
diction and judicial authority from the Constitution or the laws of
the United States. And neither the President nor any military officer
can establish a court in a conquered country, and authorize it to
decide upon the rights of the United States, or of individuals in prize
cases, nor to administer the laws of nations.17 Jurisdiction of appeals
from all final sentences and decrees in prize cases may be taken by
the supreme court of the United States, without regard to the amount
in dispute and without any certificate of the district judge as to the
importance of the particular case.18 The prevailing view is that
13. United States v. Peters, 3 Dall. Wall. 62, 18 U. S. (L. ed.) 531; The
121, 1 U. S. (L. ed.) 535; The Alerta Wm. Bagaley, 5 Wall. 377, 18 U. S.
v. Moran, 9 Cranch 359, 3 U. S. (L. (L. ed.) 583; The Siren, 13 Wall. 389,
ed.) 758; Jecker v. Montgomery, 13 20 U. S. (L. ed.) 505.
How. 498, 14 U. S. (L. ed.) 240.
16. The Wm. Bagaley, 5 Wall. 377,
14. The Alerta v. Moran, 9 Cranch 18 U. S. (L. ed.) 583.
359, 3 U. S. (L. ed.) 758.
17. Jecker v. Montgomery, 13 How.
15. Glass v. The Betsey, 3 Dall. 6, 1 498, 14 U. S. (L. ed.) 240.
U. S. (L. ed.) 485; Jecker v. Mont- 18. The Paquete Habana, 175 U. S.
gomery, 13 How. 498, 14 U. S. (L. 677, 20 S. Ct. 290, 44 U. S. (L. ed.)
ed.) 240; United States v. Weed, 5 320.
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the decisions of the court condemning a vessel or cargo as a good
and lawful prize is final and conclusive against all the world, not
only to change the property, but as to the facts on which the con
demnation was founded, and that neither can be examined either
directly or collaterally by the courts of any other country."
110. Practice of Prize Courts.—The court of prize is emphatically
a court of the law of nations; and it takes neither its character nor
its rules from the mere municipal regulations of any country.20 Its
practice is peculiar.1 In an especial manner, the allegations, the proofs
and the proceedings are in general modeled on the civil law, with
such additions and alterations as the practice of nations and the
rights of belligerents and neutrals unavoidably impose.2 A libel in
prize must allege generally the fact of capture as prize of war.8 It
is the established rule in courts of prize that the evidence to acquit
or condemn must, in the first instance, come from the papers and
crew of the captured ship. On this account it is the duty of the
captors, as soon as practicable, to bring the ship's papers into the reg
istry of the district court, and to have the examinations of the prin
cipal officers and seamen of the captured ship taken before the district
judge, or commissioners appointed by him, on the standing interroga
tories. It is exclusively on these papers and the examinations, taken
in preparatorio, that the cause is to be heard before the district court.
If, from the whole evidence, the property clearly appears to be hostile,
or neutral, condemnation or acquittal immediately follows. If, on
the other hand, the property appear doubtful, or the case be clothed
with suspicions or inconsistencies, it then becomes a case of further
proof, which the court will direct or deny, according to the rules
which govern its legal discretion on this subject. Further proof is
not a matter of course. It is granted in cases of honest mistake or
ignorance, or to clear away any doubts or defects consistent with good
faith. But if the parties have been guilty of gross fraud or miscon
duct, or illegality, further proof is not allowed; and under such cir
cumstances, the parties are visited with all the fatal consequences of
an original hostile character. It is essential, therefore, to the correct
administration of prize law, that the regular modes of proceeding
should be observed with the utmost strictness ; and it is a great mistake
to allow common law notions in respect to evidence or practice to
prevail in proceedings, which have very little analogy to those at
19. Ocean Ins. Co. v. Francis, 2 (L. ed.) 191; The Santa Maria, 10
Wend. (N. Y.) 64, 19 Am. Dec. 549. Wheat. 431, 6 U. S. (L. ed.) 359; The
20. The Adeline, 9 Cranch 244, 3 U. Sir William Peel, 5 Wall. 517, 18 U.
S. (L. ed.) 719.
S. (L. ed.) 696.
1. Tne Anna Maria, 2 Wheat. 327,
2. The Adeline, 9 Cranch 244, 3 U.
4 U. S. (L. ed.) 252; The Fortuna, 3 S. (L. ed.) 719.
Wheat. 236, 4 U. S. (L. ed.) 379; The
3. The Andromeda, 2 Wall. 481, 17
Amiable Isabella, 6 Wheat. 1, 5 U. S. U. S. (L. ed.) 849.
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common law.4 But there is nothing in admiralty jurisdiction which
prevents parties in that court, whether sitting in prize or as an in
stance court, from submitting their case by rule of the court to arbi
tration. An award in such a case is to be construed, and its effect
determined in this court, by the same general principles which would
govern it in a court of common law or of equity.5 A decree of con
demnation may be reversed in part and affirmed in part, as where it
appears that a portion of the cargo condemned as enemy property was
of that character, while the balance was neutral property.6
111. Probable Cause; Concealment or Destruction of Papers.—The
term "probable cause" in matters of prize means that the capture of
a vessel is justifiable where the circumstances are such as to warrant
a reasonable ground of suspicion that she is engaged in an illegal
traffic.7 No principle is better settled in the law of prize than the
rule that probable cause will not merely excuse, but even, in some
cases, justify a capture. If there be probable -cause, the captors are
entitled, as of right, to an exemption from damages and if the case
be of strong and vehement suspicion, or require further proof to
entitle the claimant to restitution, the law of prize proceeds yet farther,
and gives the captors their costs and expenses in proceeding to adju
dication.8 The federal statute contemplates that, under some circum
stances, all costs and expenses shall be charged on the captured vessel
though she be restored, and it has been repeatedly held that dam
ages and costs. will be denied where there was probable cause for seiz
ure, and that sometimes costs will be awarded to the captors.9 Prob
able cause exists where there are circumstances sufficient to warrant
suspicion though it may turn out that the facts are not sufficient to
warrant condemnation. And whether they are or not cannot be deter
mined unless the customary proceedings of prize 'are instituted and
enforced.10 Even if not found sufficient to condemn, restitution will
not necessarily be made absolutely, but may be decreed conditionally
as each case requires, and an order of restitution does not prove lack
4. The Harrison, 1 Wheat. 299, 4 Wall. 155, 18 U. S. (L. ed.) 55; The
U. S. (L. ed.) 95; The Dos Hermanos, Olinde Rodrigues, 174 U. S. 510, 19
2 Wheat. 76, 4 U. S. (L. ed.) 189; S. Ct. 851, 43 U. S. (L. ed.) 1065.
The Pizarro, 2 Wheat. 227, 4 U. S.
Probable cause is sufficient to render
(L. ed.) 226; The Adula, 176 U. S. the recapture lawful. Talbot v. See361, 20 S. Ct. 432, 44 U. S. (L. ed.) man, 1 Cranch 1, 2 U. S. (L. ed.) 15.
505.
9. The Olinde Rodrigues, 174 U. S.
5. United States v. Farragut, 22 510, 19 S. Ct. 851, 43 U. S. (L. ed.)
Wall. 406. 22 U. S. (L. ed.) 879.
1065.
6. The Flying Scud, 6 Wall. 263, 18
10. The Adeline, 9 Cranch 244, 3 U.
U. S. (L. ed.) 755.
S. (L. ed.) 719; The Thompson, 3
7. The Thompson, 3 Wall. 155, 18 Wall. 155, 18 U. S. (L. ed.) 55; The
U. S. (L. ed.) 55.
Olinde Rodrigues, 174 U. S. 510, 19
8. The Apollon, 9 Wheat. 362, 6 S. Ct. 851, 43 U. S. (L. ed.) 10G5.
U. S. (L. ed.) 111; The Thompson, 3
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of probable cause.11 The belligerent has a right to require a frank
*nd bona fide conduct on the part of neutrals, in the course of their
commerce in times of war; and if the latter make use of fraud
and false papers to elude the just rights of the belligerents, and to
cloak their own illegal purposes, there is no injustice in applying to
them the penalty of confiscation.12 Doubtless the spoliation of papers,
and, though to a less degree, their concealment, is theoretically a
serious offense, and authorizes the presumption of an intention to
suppress incriminating evidence though this is not an irrebuttable
presumption.1* Concealment or even spoliation of papers is not of
itself a sufficient ground for condemnation in a prize court. It is,
undoubtedly, a very awakening circumstance, calculated to excite the
vigilance, and to justify the suspicions, of the court. But it is a
circumstance open to explanation, for it may have arisen from acci
dent, necessity, or superior force; and if the party in the first instance
fairly and frankly explains it to the satisfaction of the court, it
deprives him of no right to which he is otherwise entitled. If, on
the other hand, the spoliation be unexplained, or the explanation
appear weak and futile ; if the cause labor under heavy suspicions, or
there be a vehement presumption of bad faith, or gross prevarication,
it is made the ground of a denial of farther proof, and condemnation
ensues from defects in the evidence which the party is not permitted
to supply.14
112. Wrongful Capture; Restitution; Damages.—Where a vessel
was not lawful prize of war or subject of capture, her owners are
entitled to have her restored and to be paid a fair indemnity for the
losses sustained by the seizure.15 Of course the party who makes a
seizure does not act at his peril, and is not always liable to damages and
costs if he fails to establish the forfeiture of the vessel. Prize courts
deny damages in cases of restitution when there was probable cause for
the seizure, and are often justified in awarding to the captors their
costs and expenses.16 In some situations this is more properly a sub
ject of diplomatic adjustment than of determination by the courts; 17
11. The Olinde Rodrigues, 174 U. S.
15. Talbot v. Jansen, 3 Dall. 133, 1
510, 19 S. Ct. 851, 43 U. S. (L. ed.) U. S. (L. ed.) 540; Maley v. Shattuck,
1065.
3 Cranch 458, 2 U. S. (L. ed.) 498;
12. Carrington v. Merchants' Ins. The Dashing Wave, 5 Wall. 170, 18
Co., 8 Pet. 495, 8 U. S. (L. ed.) 1021; U. S. (L. ed.) 622; The Science, 5
United States v. The Amistad, 15 Pet. Wall. 178, 18 U. S. (L. ed.) 625.
518, 10 U. S. (L. ed.) 826.
Note: 27 U. S. (L. ed.) 663.
13. The Olinde Rodigues, 174 U. S.
16. The Thompson, 3 Wall. 155, 18
510, 19 S. Ct. 851, 43 U. S. (L. ed.) U. S. (L. ed.) 55.
1065.
Note: 27 U. S. (L. ed.) 664.
14. The Pizarro, 2 Wheat. 227, 4
See the next preceding paragraph.
U. S. (L. ed.) 226; The Olinde Rod17. The Nuestra Senora de Regla,
rigues, 174 U. S. 510, 19 S. Ct. 851, 43 17 Wall. 29, 21 U. S. (L. ed.) 596.
U. S. (L. ed.) 1065.
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yet it seems that the court acknowledges no lack of jurisdiction to
render what it considers a just decree. A prize court may enter a
decree against the United States for the damages sustained by the
claimants of vessels captured by its navy as prize of war, the pro
ceeds of which have, in the prize proceedings, been ordered restored
to such claimants, with damages and costs, where the libels were
filed by the United States in its own behalf, praying a forfeiture
to it, and alleging a capture pursuant to instructions from the Presi
dent.18 But naval captors of vessels as prize of war, the proceeds of
which the prize courts have decreed should be restored to the claim
ants, with damages and costs, cannot be held liable therefor, where
the libels were filed by the United States in its own behalf, praying
a forfeiture to it, and alleging a capture pursuant to instructions from
the President.19
XL Neutrality
113. Theory of Neutrality.—The most civilized nations of antiq
uity recognized no right of a nation to remain at peace while other
states engaged in warfare. Whoever was not an ally was an enemy— no intermediate status" was admitted to exist. But while it is obvi
ously impossible that nations should be wholly unaffected by hostili
ties between other states to which they are bound by ties of race,
religion, friendship or commerce, yet the right of every state or
nation to remain at peace has long been recognized as one of the
attributes of sovereignty. While a neutral yields to other nations
the unobstructed exercise of their sovereign or belligerent rights, her
own dignity and security require of her the vindication of her own
neutrality, and of her sovereign right to remain the peaceable and
impartial spectator of the war.20 Neutrality is not merely a right
existing in behalf of nations to remain at peace; on the contrary,
its most important feature is the obligation imposed on neutral nations
to refrain from participation in the conflict. The supreme court
recently has said that neutrality, strictly speaking, "consists in absti
nence from any participation in a public, private, or civil war, and
in impartiality of conduct toward both parties." 1 Bynkershoek
states it to be "the duty of neutrals to be every way careful not to
interfere in the war, and to do equal and exact justice to both parties.
A neutral has nothing to do with the justice or injustice of the war;
it is not for him to sit as judge between his friends, who are at war
18. Lamar v. Browne, 92 U. S. 187,
20. The Santissima Trinidad, 7
23 U. S. (L. ed.) 650; The Paquete Wheat. 283, 5 U. S. (L. ed.) 454.
Habana, 189 U. S. 453, 23 S. Ct. 593,
1. The Three Friends, 166 U. S. L,
47 U. S. (L. ed.) 901.
17 S. Ct. 495, 41 U. S. (L. ed.) 897.
19. The Paquete Habana. 189 U. S.
453, 23 S. Ct. 593, 47 U. S. (L. ed.)
901.
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with each other, and to grant or refuse more or less to the one or
the other, as he thinks that their cause is more or less just or unjust.
If I am a neutral, I ought not to be useful to the one, in order that
I may hurt the other." And this is the theory of neutrality recog
nized by all civilized nations.2 So long as a nation does not interfere
in the war, but professes an exact impartiality toward both parties,
it is its duty, as well as right—and its safety, good faith, and honor
demand of it—to be vigilant in preventing its neutrality from being
abused, for the purposes of hostility against either of them.8
114. Acts Constituting Breaches of Neutrality.—Violations of neu
trality may proceed from the official a°t of the nation or from acts
of individuals, who by reason of residence within its boundaries are
subject to its laws and hence capable of rendering the state liable.
Breaches of neutrality such as arise from official acts obviously do
not concern the established courts of justice, but are the subject pri
marily of diplomatic representations by the political department of
government, and ultimately of a resort to force. Such acts of individ
uals within our territory, however, as amount to violations of neutrality
are taken cognizance of by municipal law. There may be some doubt
as to whether the common law recognizes any crime arising out of
such acts of the individual; but the subject is so thoroughly covered
by acts of Congress that an appeal to the common law hardly can be
found necessary. As early as the year 1794 Congress passed a penal
law for the purpose of enforcing the strict observance of neutrality
by our citizens or others residing in our territory. Further enact
ments have been adopted from time to time so that at present there
are numerous and comprehensive provisions upon the subject. The
prohibition of these laws embraces the acceptance of commissions
from foreign powers by citizens of the United States within our terri
tory to serve against any sovereign with whom we are at peace, the
enlistment in this country as a soldier in the service of any foreign
power and the hiring or retaining any other person to enlist or to
go abroad for the purpose of enlisting, the fitting out and arming
vessels in this country in favor of one foreign power as against another
foreign power with which we are at peace, the fitting out or arming,
without the United States, of vessels to cruise against citizens of the
United States, and the augmenting of the force of a foreign vessel
of war serving against a friendly sovereign.4 Though the principal
2. The Divina Pastora, 4 Wheat. 52, net, 2 Dall. 321, 26 Fed. Cas. No.
4 U. S. (L. ed.) 512; The Nuestra 15270, 1 U. S. (L. ed.) 398; The EstSenora De La Caridad, 4 Wheat. 497, rella, 4 Wheat. 298, 4 U. S. (L. ed.)
4 U. S. (L. ed.) 624.
574; The Gran Para, 7 Wheat. 471, 5
3. The Estrella, 4 Wheat. 298, 4 U. U. S. (L. ed.) 501; The Irresistible, 7
S. (L. ed.) 574.
Wheat. 551, 5 U. S. (L. ed.) 520;
4. Vasse v. Ball, 2 Dall. 270, 1 U. United States v. Quincy, 6 Pet. 445, 8
S. (L. ed.) 377; United States v. Guy- U. S. (L. ed.) 458; Haigh v. United
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object of these enactments is "to secure the performance of the duty
of the United States, under the law of nations, as a neutral nation
in respect of foreign powers," such an act is nevertheless an act "to
punish certain offenses against the United States by fines, imprison
ment, and forfeitures, and the act itself defines the precise nature
of those offenses." 5 And while these laws are undoubtedly designed
in general to secure neutrality in wars between two other nations, or
between contending parties recognized as belligerents, yet their opera
tion is not necessarily dependent on the existence of such state of
belligerency.6 The forfeiture of a vessel on the ground that it was
fitted out to cruise or commit hostilities against a foreign prince or
state does not depend on the conviction of a person or persons for
doing the criminal acts.7 Where a capture is made of the property
of the subjects of a nation'in amity with the United States, by a vessel
built, armed, equipped, and owned in the United States, such capture
is illegal, and the property, if brought within our territorial limits,
will be restored to the original owners.8 What perhaps is the most
important of the neutrality laws of Congress declares that "every
person who, within the territory or jurisdiction of the United States,
begins, or sets on foot, or provides or prepares the means for, any
military expedition or enterprise, to be carried on from thence against
the territory or dominions of any foreign prince or state, or of any
colony, district, or people, with whom the United States are at peace,
shall be deemed guilty of a high misdemeanor, and shall be fined not
exceeding $3,000, and imprisoned not more than three years." But
this statute is to be construed as other domestic legislation is, and its
meaning is to be found in the ordinary meaning of the terms used.
The definitions of the lexicographers substantially agree that a mili
tary expedition is a journey or voyage by a company or body of
persons, having the position or character of soldiers, for a specific
warlike purpose; also the body and its outfit; and that a military
States, 3 Wall. 514, 18 U. S. (L. ed.)
7. The Three Friends, 166 U. S. 1,
200: Wiborg v. United States, 163 U. 17 S. Ct. 495, 41 U. S. (L. ed.) 897.
S. 632, 16 S. Ct. 1127, 1197, 41 U. S.
8. Talbot v. Jansen, 3 Dall. 133, 1
(L. ed.) 289; The Three Friends, 166 U. S. (L. ed.) 540; Geyer v. Michel,
U. S. 1, 17 S. Ct. 495, 41 U. S. (L. 3 Dall. 285, 1 U. S. (L. ed.) 605;
ed.) 897.
Moodie v. The Alfred, 3 Dall. 307, 1
But persons are not prohibited from U. S. (L. ed.) 614; Moodie v. The
going abroad for the purpose of enlist- Phoebe Anne, 3 Dall. 319, 1 U. S. (L.
ing in the service of a foreign armv. ed.) 618; The Alerta v. Moran, 9
Wiborg v. United States, 163 U. S. Cranch 359, 3 U. S. (L. ed.) 758; The
632, 16 S. Ct. 1127, 1197, 41 U. S. Estrella, 4 Wheat. 298, 4 U. S. (L. ed.)
(L. ed.) 289.
574; United States v. Klintock, 5
5. The Three Friends, 166 U. S. 1, Wheat. 144, 5 U. S. (L. ed.) 55; The
17 S. Ct. 495, 41 U. S. (L. ed.) 897.
Josepa Segunda, 5 Wheat. 338, 5 U.
6. Wiborg v. United States, 163 U. S. (L. ed.) 104; La Amistad de Rues,
S. 632, 16 S. Ct. 1127, 1197, 41 U. S. 5 Wheat. 385, 5 U. S. (L. ed.) 115; La
(L. ed.) 289.
Conception, 6 Wheat. 235, 5 U. S. (L.
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enterprise is a martial undertaking, involving the idea of a bold,
arduous, and hazardous attempt. The word "enterprise" is somewhat
broader than the word "expedition;" and although the words are
synonymously used it would seem that under the rule that its every
word should be presumed to have some force and effect, the word
"enterprise" was employed to give a slightly wider scope to the statute.9
115. Shipment of Goods, Arms, Munitions.—Neither the law of
nations nor neutrality statutes affect the commercial pursuits of citi
zens of neutral nations. Such persons may as a rule sell to belliger
ents whatever the belligerents may choose to purchase, though the
nation may not discriminate against one belligerent in favor of an
other—that is, there must be no refusal to permit the sale to one of
what is sold to another. Very eminent writers on international mari
time law have denied the right of neutrals to sell to belligerents, even
within neutral territory, articles made for use in war, or to transport
siuth articles to belligerent ports without liability to seizure and confis
cation of goods and ship. And this is not an illogical inference from
the general maxim that neutrals must not mix in the war. Interna
tional law, however, in its practical administration, leans to the side
of commercial freedom, and allows both free sale and free convey
ance by neutrals to belligerents, if no blockade be violated, of all
sorts of goods except contraband.10 There is nothing in our laws, or
in the law of nations, that forbids our citizens from sending arms,
ammunition and munitions of war to foreign ports for sale.11 "It is,"
said Mr. Justice Story, "a commercial adventure which no nation is
bound to prohibit, and which only exposes the persons engaged in it
to the penalty of confiscation." 12 It has been said to be debatable,
however, whether it is not a violation of neutrality for a nation to
permit its citizens to engage in the supply of munitions to the extent
of organizing new businesses, erecting new factories and in general
embarking in the enterprise of manufacturing and selling arms and
ammunition as distinguished from merely pursuing the course of
established trade. A nation may well protect the usual commercial
pursuits of its citizens; but reasonable protection may fall short of
permission to aid, encourage and prolong, in effect, the conflicts of
other states. Congress has provided in this respect by joint resolued.) 249; The Santa Maria, 7 Wheat. (L. ed.) 289.
490, 5 U. S. (L. ed.) 505; The Arro10. The Bermuda, 3 Wall. 514, 18
gante Barcelones, 7 Wheat. 496, 5 U. U. S. (L. ed.) 210.
S. (L. ed.) 507; The Monte Allegre,
11. The Santissima Trinidad, 7
7 Wheat. 520, 5 U. S. (L. ed.) 513; Wheat. 283, 5 U. S. (L. ed.) 454; WiThe Fanny, 9 Wheat. 658, 6 U. S. (L. borg v. United States, 163 U. S. 632,
ed.) 184; Bachman v. Lawson, 109 U. 16 S. Ct. 1127, 1197, 41 U. S. (L. ed.)
S. 659, 3 S. Ct. 479, 27 U. S. (L. ed.) 289.
1067.
12. The Santissima Trinidad, 7
9. Wiborg v. United States, 163 U. Wheat. 283, 5 U. S. (L. ed.) 454.
S. 632, 16 S. Ct. 1127, 1197, 41 U. S.
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tion that whenever the President shall find that in any American
country conditions of domestic violence exist which are promoted by
the use of arms or munitions of war procured from the United States,
and shall make proclamation thereof, it shall be unlawful to export,
except under such limitations and exceptions as the President shall
prescribe, any arms or munitions of war from any place in the United
States to such country until otherwise ordered by the President or
by Congress. In view of the accepted significance of the words "to
export" when used in their complete sense, and of the fact that in
the preceding sentences of the resolution the causes leading to its
adoption are expressly stated to be the violence and confusion some
times promoted in foreign countries "by the use of arms or munitions
of war procured from the United States," the insertion of words of
definition, and the omission from such words of all reference to land
ing of the prohibited merchandise, would seem to make it clear that
the prohibition of the resolution was directed against the act of send
ing from this to the foreign and prohibited country, without refer
ence to the completion of such act by the landing or delivery of the
prohibited merchandise at its destination; in other words, that the
object was to forbid the act of shipment from the United States of
the prohibited munitions of war to a foreign country, without refer
ence to the fulfilment of the complete act of export by the landing
of the contraband goods.18
116. Use of Territory by Belligerents.—To attack an enemy or to
commit any act of hostility within the territory of a state or nation
'is a violation of the sovereign rights of such state.14 Not only does
the law of nations forbid hostilities in neutral waters, but if a bellig
erent vessel sail from port his enemy may not depart until twentyfour hours have elapsed.15 Again, all captures made by the belliger
ent cruisers within the limits of neutral jurisdiction are deemed to
be absolutely illegal, and the rule is the same in respect of captures
made by armed vessels stationed in a bay or river, or in the mouth
of a river, or in the harbor of a neutral state, for the purpose of exer
cising the rights of war from this station. Of course, a capture in
neutral waters is valid as between belligerents. Neither a belligerent
owner nor an individual enemy owner can be heard to complain.
But the neutral sovereign whose territory has been violated may inter
pose and demand reparation, and is entitled to have the captured
property restored.16 If, however, the capture has been actually made
13. United States v. Chavez, 228 U. Hill (N. Y.) 377, 25 Wend. 483, 37
S. 525, 33 S. Ct. 595, 57 U. S. (L. ed.) Am. Dec. 328.
950; United States v. Mesa, 228 U.
15. People v. McLeod, 1 Hill (N.
S. 533, 33 S. Ct. 597, 57 U. S. (L. ed.) Y.) 377, 25 Wend. 483, 37 Am. Dee.
953.
328.
14. The Florida, 101 U. S. 37, 25 U.
16. The Florida, 101 U. S. 37, 25
S. (L. ed.) 898; People v. McLeod, 1 U. S. (L. ed.) 898.
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in neutral waters, that circumstance will not, of itself, prevent con
demnation, especially in a case of capture made in good faith, with
out intent to violate neutral jurisdiction, or knowledge that any neu
tral jurisdiction has been in fact infringed, and in the absence of all
intervention or claim on the part of the neutral government.17
17. The Sir William Peel, 5 Wall. 6 Wall. 266, 18 U. S. (L. ed.) 82L
517, 18 U. S. (L. ed.) 696; The Adela,
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I. Introductory
1. Scope of Article.—From the earliest times, in cases of joint bail
ment where separate actions of detinue were brought by the bailors,
the bailee might require them to interplead. If only one of them
sued, and the other threatened suit, the bailee might attain fhe same
end by bringing in the other claimant as defendant by process of
garnishment. So where the finder of property was sued by two claim
ants, or by one only, the other threatening suit, the remedy of inter
pleader existed also at common law in action of quare impedit and
writ of right of ward. This doctrine of common law interpleader
was adopted in Pennsylvania, and has there been greatly extended.1
There is no further consideration of the common law remedy in this
article, which is confined to the equitable remedy of interpleader by
action or by bill in equity or by statutory substitution of defendants.
In states where the code system or other statutory departures from
common law pleading and practice have been adopted the action of
interpleader, so called, is governed by the same substantive principles
as the bill of interpleader in equity.2 Hence in this article the cases
from those states are treated indiscriminately with cases arising on
bills in equity aud under a common analysis heading of "Bills," etc.
Of more or less distant kin to the remedy of interpleader are the pro
ceeding by intervention elsewhere treated in this work,8 examples of
which occur in the claim and intervention in attachment,4 claims to
property taken on execution,5 claims to funds and deposits in court,6
and claims by third persons in garnishment proceedings.7
2. Equitable Basis of Interpleader.—The equity of the right to
interpleader by one from whom several persons claim the same thing,
debt or duty is that the conflicting claimants should litigate the matter
among themselves without involving the stakeholder in their dispute.8
In a case where a bill of interpleader was sustained, the court said :
"If in the case at bar the court should determine that an interpleader
does not lie, the complainant must solve many debatable questions,
and all of them at its own peril. I do not think that this burden
should be cast upon a stakeholder who is willing to bring the money
into court, who is not a wrongdoer as to any of the defendants and
who seeks protection against conflicting claims, each of which has
some debatable basis." 9
1. Note: 35 Am. Dec. 709, 710.
7. See Garnishment, vol. 12, p.
2. Note: 35 Am. Dec. 711.
857 et seq.
3. See in general, Parties.
8. Michigan Trust Co. v. McNa4. See Attachment, vol. 2, p. 879 mara, 165 Mich. 200, 130 N. W. 653,
et seq.
37 L.R.A.(N.S.) 986.
5. See Executions, vol. 10, p. 1280
9. Bayerischen National Verband.
et seq.
etc. v. Knaus, 75 N. J. Eq. 363, 72
6. See Funds and Deposits in Atl. 952, 138 A. S. R. 573.
Court, vol. 12, pp. 681, 682.
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II. Bills of Interpleader
Nature of Remedy and Parties Entitled
3. Nature of Remedy.—A bill of interpleader lies when two or
more persons severally claim the same thing under different titles
or in separate interests from another, who, not claiming any title or.
interest therein himself, and not knowing to which of the claimants
he ought in right to render the debt or duty claimed, or to deliver
the property in his custody, is either molested in an action or actions
brought against him, or fears that he may suffer injury from the
conflicting claims of the parties.10 The bill puts the defendants to
contest their respective claims, so that it may be determined to whom
the plaintiff may safely render the duty in question.11 It is not
necessary in order to justify the filing of a bill of interpleader that
suit shall actually have been commenced against the plaintiff; it is
sufficient that claims should have been made against him and that
I he is in danger of being molested by conflicting rights.12 And it is
enough that each of the defendants has a claim to the matter in
question, although but one of them can maintain an action at law.18
The office of an interpleading suit is not to protect a party against a
double liability, but against double vexation on account of one lia
bility.14 So where a life insurance company issued a policy payable
to one person and afterward a policy on the same life payable to an
other person, so that it became a question whether by reason of its
own act the company had incurred liability to both beneficiaries, it
could not maintain a bill of interpleader against them. Upon the
question of double liability the company ought to be in a position to
be heard; whereas on a bill of interpleader, which assumes that the
plaintiff is a mere stakeholder, the plaintiff cannot be heard.15 It
must appear that the claims have some reasonable foundation, and
10. Gibson v. Goldthwaite, 7 Ala.
12. Gibson v. Goldthwaite, 7 Ala.
281, 42 Am. Dec. 592. To the same 281, 42 Am. Dec. 592; Yarborough v.
effect, see Adams v. Dixon, 19 Ga. 513, Thompson, 3 Smedes & M. (Miss.)
65 Am. Dec. 608; Tyus v. Rust, 37 Ga. 291, 41 Am. Dec. 626.
574, 95 Am. Dec. 365; Michigan Trust
Notes: 35 Am. Dec. 698; 91 A. S.
Co. v. McNamara, 165 Mich. 200, 130 R. 603.
N. W. 653, 37 L.R.A.(N.S.) 986; Yar13. Gibson v. Goldthwaite, 7 Ala.
borough v. Thompson, 3 Smedes & M. 281, 42 Am. Dec. 592.
(Miss.) 291, 41 Am. Dec. 626; ConNotes: 35 Am. Dec. 698; 91 A. S.
necticut Mut. L. Ins. Co. v. Tucker, 23 R. 603.
R. I. 1, 49 Atl. 26, 91 A. S. R. 590 and
14. Connecticut Mut. L. Ins. Co. v.
note; Stephenson v. Burdett, 56 W. Tucker, 23 R. I. 1, 49 Atl. 26, 91 A.
Va. 109, 48 S. E. 846, 10 L.R.A.(N.S.) S. R. 590.
748.
Note: 35 Am. Dec. 697.
Notes: 35 Am. Dec. 695; 91 A. S.
15. Connecticut Mut. L. Ins. Co.
R. 594.
Tucker, 23 R. I. 1, 49 Atl. 26, 91 A.
11. Note: 91 A. S. R. 594.
S. R. 590.
222

15 R. C. L.

INTERPLEADER

§§ 4, 5

that there is a reasonable doubt as to whether payment or delivery
may safely be made.16 A bill of interpleader should be filed before
judgment,17 for after determination of the right by a judgment at
law, equity cannot as a rule interfere.18
4. Parties Entitled.—In some of the earlier decisions it is said that
bills of interpleader, on account of the delay and expense they occa
sion, are not encouraged, but are confined within very strict limits.19
But the modern tendency is toward greater liberality in this behalf.20
At any rate, in a multitude of cases—though only when the conditions
elsewhere noticed in this article 1 were satisfied—the remedy has been
successfully invoked by an agent against his principal and others,
an attorney against his client and others, a purchaser of goods against
his vendor and another, a tenant against his landlord and rival claim
ants, a bailee against his bailor and third persons, a bank against its
depositor and adversary claimants, and an executor or administrator
against legatees or distributees and others.2 In case of a controversy
between an original contractor and his partner and such contractor's
assignee, respecting a balance due on a building contract, the owner
of the premises may maintain a bill of interpleader against all of
the parties, requiring them to interplead concerning their respective
claims to the fund.8 A bank, as a stakeholder, has been granted relief
on a bill of interpleader against rival claimants of a certificate of
deposit,4 and an insurance company against claimants of the proceeds
of an insurance policy.5
Conditions Essential
5. Identity of Subject of Demand.—A condition essential to sup
port a bill of interpleader is that the defendants claim the same debt,
duty, or thing from the plaintiff ; 9 for if the defendants do not claim
16. Note: 91 A. S. R. 595.
190 Mo. 640, 89 S. W. 629, 1 L.R.A.
17. Yarborough v. Thompson, 3 (N.S.) 790.
Smedes & M. (Miss.) 291, 41 Am. Dec. 5. Spring v. South Carolina Ins.
626.
Co., 8 Wheat. 268, 5 U. S. (L. ed.)
18. Notes: 35 Am. Dec. 703; 91 614; Conway v. Caswell, 121 Ga. 254,
A. S. R. 598.
48 S. E. 956, 2 Ann. Cas. 269 ; Bayer19. Notes: 35 Am. Dec. 696; 91 A. ischen National Verband, etc. v.
S. R. 597.
Knaus, 75 N. J. Eq. 363, 72 Atl. 952',
20. Note: 91 A. S. R. 597.
138 A. S. R. 573.
1. See infra, par. 5-10.
Notes: 35 Am. Dec. 706; 91 A. S. R.
2. Notes: 35 Am. Dec. 704-706; 91 612.
A. S. R. 605-614; 10 L.R.A. (N.S.)
6. Rauch v. Ft. Dearborn Nat.
748-758. See also as to a bill of in- Bank, 223 111. 507, 79 N. E. 273, 11
terpleader by an executor or adminis- L.R.A. (N.S.) 545; Stephenson v. Burtrator, 37 L.R.A. (N.S.) 989 note.
dett, 56 W. Va. 109, 48 S. E. 846, 10
3. Lapenta v. Lettieri, 72 Conn. 377, L.R.A.(N.S.) 748.
44 Atl. 730, 77 A. S. R. 315.
Notes: 35 Am. Dec. 698 ; 91 A. S,
4. Harris Banking Co. v. Miller, R. 60L
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the same thing it would be impossible for them to interplead so as to
determine their rights in the matter in controversy.7 This con
dition is not fulfilled when one person is claiming a debt arising out
of contract, and another damages arising out of a tort.8 However,
bills of interpleader have in many instances been sustained notwith
standing the fact that the amounts claimed were different, as where
only part of the fund in the plaintiff's hands was claimed by some of
the defendants, while others claimed the whole, or where the aggregate
of claims to portions of the fund exceeded its full amount.9
6. Privity of Title or Interest.—One of the essential requisites to
equitable relief by interpleader is that all the adverse titles of the
respective claimants must be connected or dependent, or one derived
from the other, or from a common source. There must be privity of
some sort between all the parties, such as privity of estate, title or
contract, and the claims should be of the same nature and character.
In cases of adverse independent titles or demands, not derived from
a common source, but each asserted as wholly paramount to the other,
the party holding the fund or other thing in dispute must defend
himself as well as he can against each separate demand, and a court
of equity will not grant him relief on a bill of interpleader.10 On
this principle, the general rule is that an agent cannot question the
title of his principal to money or property which he has received
from or for him by bill of interpleader where a third person sets
up a claim to it; 11 that a bailee, though entitled to a remedy by a
bill of interpleader against his bailor and one who claims in privity
of title with him, cannot maintain a bill to settle the conflicting
claims of the bailor and a stranger who claims the property or
fund by a distinct and independent title ; 12 that a bank cannot
maintain a bill of interpleader against its depositor and claimants
asserting paramount title to the fund on deposit ; 1* that a tenant
cannot deny his landlord's title,14 and therefore cannot require'him
7. Note: 35 Am. Dec. 698.
Capital Sav. Bank, 75 Vt. 433, 56 Atl.
8. Rauch v. Ft. Dearborn Nat. 89, 98 A. S. R. 834. See also for
Bank, 223 111. 507, 79 N. E. 273, 11 application of this rule, infra, par. 18.
L.R.A.(N.S.) 545.
11. Gibson v. Goldthwaite, 7 Ala.
. 9. Notes: 35 Am. Dec. 699, 700; 91 281, 42 Am. Dec. 592.
A. S. R. 601.
Notes:. 10 L.R.A.(N.S-) 757; 33
10. Northwestern Mut. Life Ins. L.R.A.(N.S.) 696; 1 Ann. Cas. 513.
Co. v. Kidder, 162 Ind. 382, 70 N. E.
12. Notes: 35 Am. Dec. 704 ; 91 A.
489, 1 Ann. Cas. 509 and note, 66 S. R. 606; 10 L.R.A.(N.S.) 756; 1
L.R.A. 89; North Pac. Lumber Co. v. Ann. Cas. 513.
Lang, 28 Ore. 246, 42 Pac. 799, 52 A.
13. Rauch v. Ft. Dearborn Nat.
S. R. 780; Stephenson v. Burdett. 56 Bank, 223 111. 507, 79 N. E. 273, 11
W. Va. 109, 48 S. E. 846, 10 L.R.A. L.R.A. (N.S.) 545 and note.
(N.S.) 748 and note. To the same Notes: 10 L.R.A.(N.S.) 754; 1
point, see Gibson v. Goldthwaite, 7 Ala. Ann. Cas. 513.
281, 42 Am. Dec. 592; Montpelier v.
14. See Landlord and Tenant.
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to interplead for the rent with a stranger claiming by title para
mount, though it is otherwise where there is privity of contract
or tenure between the parties ; 15 that a vendee cannot compel his
vendor and a third person to interplead for the unpaid purchase
money ; 16 and that a sheriff who has seized property on execution
can file a bill of interpleader only, if at all,17 against claimants thereof
under titles derived from the execution debtor.18 An owner of real
estate cannot maintain a bill of interpleader against two brokers with
each of whom he has a separate contract for a sale of the property
to determine which one is entitled to the commission for its sale, as
there is no privity between the defendants.19 Where several cities and
towns claimed the right to tax a trust estate, the trustee could not, by
bill in equity, compel the municipalities to come in and interplead
and try the validity of the several assessments ; for the claim of each
defendant was entirely independent of each of the others, and there
was no privity between them or between any of them and the plain
tiff.20 But an agent who has money of his principal in his hands
may properly file a bill of interpleader against parties who claim the
money under separate assignments of the same by the principal, as
the defendants derive their title from a common source.1 A debtor
who has become bound by his acceptance of his creditor's orders on
the fund in his hands, unless the creditor's subsequent trustee in bank
ruptcy maintains his claim to the fund, may properly file a bill of
interpleader to have the holders of the orders and the trustee settle
between themselves the question to whom the fund shall be paid.2
And a bill of interpleader was not demurrable for want of privity
among parties defendant, one of whom claimed three shares of stock
in the plaintiff corporation under an attachment against the person
in whose name they, stood, the second of whom claimed two of the
shares under an assignment of all three for the benefit of creditors,
and the third of whom claimed the remaining share under a sale to
him by the assignee.8
7. Rule of Privity Abrogated or Relaxed.—But the doctrine of
privity seems to have been abrogated in England, partly by statute
15. Stephenson v. Burdett, 56 W. 94 N. E. 271, 35 L.R.A.(N.S.) 330.
Va. 109, 48 S. E. 846, 10 L.R.A.(N.S.)
But see, for cases where such an ac748.
tion Was maintained by a taxpayer, 35
Notes: 35 Am. Dec. 705 ; 91 A. S. R. Am. Dec. 700 note; 91 A. S. R. 613,
607; 10 L.R.A.(N.S.) 751; 1 Ann. 614 note; 35 L.R.A.(N.S.) 330 note.
Cas. 513.
1. Gibson v. Goldthwaite, 7 Ala.
16. Notes: 35 Am. Dec. 705; 10 281, 42 Am. Dec. 592.
2. Montpelier v. Capital Sav. Bank,
L.R.A.(N.S.) 753.
75 Vt. 433, 56 Atl. 89, 98 A. S. R.
17. See infra, par. 10.
834.
18. Note: 1 Ann. Cas. 513.
19. Maxwell v. Frazier, 52 Ore. 183,
3. Providence Bank v. Wilkinson, 4
96 Pac. 548, 18 L.R.A.(N.S.) 102.
R. I. 507, 70 Am. Dec. 160.
20. Welch v. Boston, 208 Mass. 326,
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and partly by judicial decisions,4 and in some cases in the United
States its applicability under modern equity practice has been ques
tioned, especially in jurisdictions where interpleader by order 5 is pro
vided for by statute.6 On the other hand, it is said that the inclina
tion thus to relax the rule is founded largely upon the statutory pro
visions, is by no means general, and amounts to a criticism of the
rule rather than a repudiation of it.7 In one state the statute author
izes certain actions of interpleader to be brought against claimants
though the titles of the latter have not a common origin or are not
identical, but are adverse to, and independent of, one another.8
8. Plaintiff Disinterested.—It is of the essence of an interpleader
suit that the plaintiff should be entirely indifferent between the con
flicting claims, asserting no interest in himself in the fund in dispute.9
An attitude of perfect disinterestedness, excluding even an indirect
interest, on the part of the plaintiff is indispensable to the mainte
nance of the bill,10 and his position must be one of "continuous impar
tiality," save that the thing in his possession be awarded to the right
party.11 When, therefore, the plaintiff denies his liability for part
of the claim of one of the contestants he cannot have a bill of inter
pleader. 12 A plaintiff cannot be said to be disinterested where his
liability may be different in amount to the parties on whom he calls
to interplead.18 He is not disinterested if he is a necessary party to
a controversy touching the amount of the fund that should be brought
into court, the fund not being sufficient to satisfy the claims of all
the defendants.14 A plaintiff cannot maintain a suit against several
municipalities in order to have them interplead as to the validity of
their respective assessments upon his property, since it is for his
interest, in view of the different rates of taxation, that some of the
defendants should prevail over some of the others.15 An executor
who is sued in his representative capacity by a party claiming prop
erty by title paramount to that of the testator is under a duty to pro4. Northwestern Mut. L. Ins. Co. v.
Notes: 35 Am. Dec. 700, 701; 91 A.
Kidder, 162 Ind. 382, 70 N. E. 489, 1 S. R. 598.
Ann. Cas. 509 and note, 66 L.R.A.
10. Graves v. Sentell, 153 U. S. 465,
89.
14 S. Ct. 898, 38 U. S. (L. ed.) 785.
Notes: 35 Am. Dec. 710; 91 A. S.
11. Notes: 35 Am. Dec. 701; 91
R. 600.
A. S. R. 599.
5. As to interpleader by substitu- 12. Notes: 35 Am. Dec. 701; 91 A.
tion of defendants, see infra, par. 18. S. R. 599.
6. Notes: 91 A. S. R. 600; 10 L.R.A.
13. Adams v. Dixon, 19 Ga. 513, 65
(N.S.) 749; 1 Ann. Cas. 513.
Am. Dec. 60S.
7. Stephenson v. Burdett, 56 W. Va.
14. Montpelier v. Capital Sav.
109, 48 S. E. 846, 10 L.R.A. (N.S.) Bank, 75 Vt. 433, 56 Atl. 89, 98 A. S
748.
R. 834.
8. Note: 37 L.R.A. (N.S.) 987.
15. Welch v. Boston, 208 Mass. 326,
9. Montpelier v. Capital Sav. Bank, 94 N. E. 271, 36 L.R.A. (N.S.) 330.
75 Vt. 433, 56 AtL 89, 98 A. S. R.
834.
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tect the interest of the legatees of the same property by defending
the action, and he cannot by bill of interpleader against that party
and the legatees compel the latter to assume the burden of the liti
gation which his office as executor imposes on him.16 So a bill of inter
pleader will not lie if the plaintiff has incurred some personal obliga
tion to either of the defendants, independent of the title or the right
to possession,17 because such defendant would in that event have a
claim against him which could not be settled in litigation with the
other defendant.18 A plaintiff cannot compel others to interplead
when the relative rights of the latter depend upon the question of fact
whether he has made himself legally liable to pay one of them, even
though the plaintiff will not be pecuniarily affected by the decision of
that question. He must be supposed to know whether he has obligated
himself to one of the other parties and cannot cast upon them the
burden of settling that question.19
9. Plaintiff Not a Wrongdoer.—One seeking the advantages of a
bill of interpleader must show not only that he stands indifferent
between the claimants and that he is without interest in the contro
versy to be waged between them,20 but that he is in the position of a
mere innocent stakeholder or depositary, and that no act on his part
has caused the embarrassment of conflicting claims and the peril of
double vexation. When he stands to either of the parties in the rela
tion of a wrongdoer he cannot have relief by bill of interpleader.1
Thus, where a warehouseman, as agent, sells the property of his bailor
stored with him to a purchaser who leaves the property in the ware
house, he is not entitled to file a bill of interpleader to prevent suits
brought against him by the original bailor who denies the agency, and
by the purchaser, both of whom claim title to the property.2 So, if a
sheriff has seized goods on execution that were not subject to levy, he
16. Adams v. Dixon, 19 Ga. 513, 65 Va. 109, 48 S. E. 846, 10 L.R.A.(N.S.)
Am. Dec. 608.
748.
17. Quinn v. Green, 36 N. C. 229,
Note: 35 Am. Dec. 702.
36 Am. Dec. 46 (where the plaintiff,
^°ntPehf„ * fflg Qffav.
a sheriff, was a trespasser by seizing |ank, 75 Vt. 433, 56 Atl. 89, 98 A.
the Property of a third person on
8ee
g,
execution) ; North Pac. Lumber Co. v.
L T
Ga 5?4 95 Am
Lang, 28 Ore. 246, 42 Pac 799, 52 A. Dec 36'5 Raucn ; pt Dearborn Nat.
S. R. 780; Montpeher v. Capital bav. Bank, 223 m 507, 79 N E 273, 11
Bank, 75 Vt. 433, 56 Atl. 89, 98 A. l.R.A.(N.S.) 545; Stephenson v.
S. R. 834; Stephenson v. Burdett, 56 Burdett, 56 W. Va. 109, 48 S. E. 846,
W. Va. 109, 48 S. E. 846, 10 L.R.A. i0 L.R,A.(N.S.) 748.
(N.S.) 748 and note.
Notes: 35 Am. Dec. 702; 91 A. S.
Notes: 35 Am. Dec. 702; 91 A. S. R. R. 605
598.
2. Tyus v. Rust, 37 Ga. 574, 95 Am.
18. Stephenson v. Burdett, 56 W. Dec. 365.
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is as to the true owner a wrongdoer and cannot require him to inter
plead with the creditor to determine the validity , of the levy.8
10. Absence of Other Remedy.—One of the general rules regulat
ing the subject of interpleader is that the plaintiff must have no
other means of protecting himself from litigation in which he has
no interest.4 He is not entitled to this method of relief if he has a
plain, speedy and adequate remedy at law,5 or where he has had
an opportunity to make his defense at law and is seeking by his bill
to correct errors in the judgment there rendered against him.6 In
a state where direct and adequate remedies are provided by statute
for those who are compelled to pay taxes illegally assessed, a property
owner cannot require various municipalities to interplead as to the ,
validity of their several assessments upon the same property.7 An
executor who is sued for property which came to his possession in that
capacity by a party who claims title thereto in opposition to the title
of the testator cannot maintain a bill of interpleader against that party
and legatees claiming title to the same property under the testator's
will. The interposition of a court of equity is not necessary to his
ample protection ; for if he commits no devastavit by making a faith
less or merely colorable defense to the action at law and the property
should be recovered from him, the judgment recovered on title para
mount to the testator's title will protect him, and the pendency of
the action for the property will be sufficient to suspend any suit that
the legatees may institute against him.8 Where a fund has been paid
into court in an action of interpleader and the court has ordered the
clerk to hold the same to await the result of the pending suit, and
directs the manner of its payment upon the conclusion of the suit,
an action of interpleader by the clerk against persons claiming an
interest in the fund is misconceived and irregular. His duty is to
comply with the order, and until the latter is revoked third parties,
made defendants in his interpleader suit, are powerless to assert
any claim to the fund in his keeping.9 Where there are several
claimants to property seized by a sheriff on execution, or conflicting
claims to surplus money in his hands after satisfying an execution,
he cannot have a bill of interpleader, since he has an ample and far
more suitable remedy by application to iue summary jurisdiction of
3. Parker v. Barker, 42 N. H. 78, Smedes & M. (Miss.) 291, 41 Am. Dec.
77 Am. Dec. 789; Shaw v. Coster, 8 626.
Paige (N. Y.) 339, 35 Am. Dec. 690
7. Welch v. Boston, 208 Mass. 326,
and note; Quinn v. Green, 36 N. C. 94 N. E. 271, 35 L.R.A.(N.S.) 330.
229, 36 Am. Dec. 46.
8. Adams v. Dixon, 19 Ga. 513, 65
4 Notes: 35 Am. Dec. 703; 91 A. Am. Dec. 608. To the same point, see
S. R. 600; Ann. Cas. 1913B 233.
37 L.R.A.(N.S.) 990 note.
5 Note- 35 Am. Dec. 703.
9. Shelton v. Wolthausen, 80 Conn.
6" Yarborough v. Thompson, 3 599, 69 Atl. 1030, 125 A. S. R. 131.
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the court from which the process issued.10 But a case may arise
where, under peculiar circumstances, a remedy by thus resorting to
the court issuing the execution would be so complicated and uncertain
that the general rule prohibiting a sheriff from filing a bill of inter
pleader against an execution creditor would not govern.11 And stat
utes have been enacted in England and in several of the states of
the Union providing a mode of interpleader for the protection of
sheriffs seizing property on execution which is claimed by third
persons.12

Pleading and Practice
11. Parties.—Only the debtor or custodian of the fund can main
tain a bill of interpleader; a creditor or claimant cannot.18 This rule
rests upon the fundamental proposition that the plaintiff is a mere
holder of the stake, which is contested for by the other parties,14
and a party who is not in possession of anything so as to cause him
to be in jeopardy from conflicting claims cannot call on the claimants
to interplead.15 A principal is not an indispensable party to a bill
of interpleader by his agent against parties each of whom claims the
subject matter of the suit, in the 'agent's hands, by assignment from
the principal, the bill alleging that the principal has thus parted with
all his interest.16 One of three defendants to a bill of interpleader
cannot demur on the ground that he is no party to, and has no interest
in, any suit pending between the other parties to the bill, when the
bill alleges that he threatens suit against the plaintiff as claimant of
part of the property involved, and a suit for the remainder of the prop
erty is pending by one who claims under him against the plaintiff.17
12. Contents of Bill.—The appropriate allegations in a bill of
interpleader are, in purport: (1) that two or more persons have a
10. Parker v. Barker, 42 N. H. 78, 229. And such exception -was recog77 Am. Dec. 789; McDonald v. Allen, nized obiter in Parker v. Barker, 42
37 Wis. 108, 19 Am. Rep. 754. See N. H. 78, 77 Am. Dec. 789.
also as to this summary remedy by or
12. Rush v. Vought, 55 Pa. St. 437,
against the sheriff, Stebbins v. Walk- 93 Am. Dec. 769 (feignpd issue under
er, 14 N. J. L. 90, 25 Am. Dec. 499.
sheriff's interpleader act).
Notes: 35 Am. Dec. 707; Ann. Cas.
Note: 35 Am. Dec. 711.
1913B 233.
13. Notes: 35 Am. Dec. 696, 702; 91
Contra. Lawson v. Jordan, 19 Ark. A. S. R. 604, 605.
297, 70 Am. Dec. 596, holding that a
14. Note: 9J A. S. R. 605.
bill of interpleader would lie to de16. Killian v. Ebbinghaus, 110 U.
termine the priority of certain execu- S. 568, 4 S. Gt. 232, 28 U. S. (L. ed.)
tions in the sheriff's hands with re- 246.
spect to the proceeds of property 16. Gibson v. Goldthwaite, 7 Ala.
sold under all the writs. See also 35 281, 42 Am. Dec. 592.
Am. Dec. 707 note.
17. Providence Bank v. Wilkinson,
11. As in Kelly v. Howard, 98 4 R. I. 507, 70 Am. Dec. 160.
Miss. 543, 54 So. 10, Ann. Cas. 1913B
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claim against the plaintiff; (2) that they claim the same thing; (3)
that the plaintiff has no beneficial interest in the thing claimed ; and
(4) that he cannot determine without hazard to himself to which of
the defendants the thing of right belongs.18 The plaintiff must admit
title in the claimants,19 and he cannot seek relief in the premises
against either of them.20 He must show that he is ignorant of the
rights of the respective parties who are called upon by him to inter
plead, or that at least there is some doubt in point of fact to which
claimant the debt or duty belongs, so that he cannot safely pay or
render it to one without risk of being made liable for the same debt
or duty to the other.1 Therefore, if he states a case in his bill which
clearly shows that one defendant is entitled to the debt or duty, and
that the other is not, both defendants may demur; the one upon the
ground that the plaintiff has a perfect defense at law against his
claim, and the other on the ground that the plaintiff has neither a
legal nor an equitable defense to his claim, and consequently has
no right to call upon him to interplead with a third person who claims
without right.2 While it has never been held necessary in a bill of
interpleader to show that a claimant will probably succeed in estab
lishing his claim, a mere assertion of claim by another without alleging
anything whatever on which to base it is not enough.8 The nature
and character of the conflicting claims should be shown in the bill.
And where it is evident from the facts set forth that the claim of one
of the defendants, there being but two, is not such that it can be
sustained on legal or equitable grounds, there is not such a case shown
as will warrant an interpleader.4 The plaintiff must offer, in his bill,
to bring the money or property in his possession into court to abide its
decision.5 This rule is founded in wisdom, for if a party could keep
and retain the money in his own hands during the lawsuit, it would
18. Gibson v. Goldthwaite, 7 Ala.
1. Note: 91 A. S. R. 602.
281, 42 Am. Dec. 592; North Pac.
See also the eases cited in the next
Lumber Co. v. Lang, 28 Ore. 246, 42 following note.
Pac. 799, 52 A. S. R. 780. To the same 2. Parker v. Barker, 42 N. H. 78,
effect, see Killian v. Ebbinghaus, 110 77 Am. Dec. 789; Shaw v. Coster. 8
U. S. 568, 4 S. Ct. 232, 28 U. S. (L. Paige (N. Y.) 339, 35 Am. Dec. 690
ed.) 246; Shaw v. Coster, 8 Paige (N. and note.
Y.) 339, 35 Am. Dec. 690 and note;
3. Pouch v. Prudential Ins. Co., 204
Pouch v. Prudential Ins. Co., 204 N. N. Y. 381, 97 N. E. 731, Ann. Cas.
Y. 281, 97 N. E. 731, Ann. Cas. 1913C 1913C 1191 and note.
1191.
4. Note: Ann. Cas. 1913C 1196,
Note: 91 A. S. R. 595.
1197.
19. Killian v. Ebbinghaus, 110 U.
5. Parker v. Barker, 42 N. H. 78,
S. 568, 4 S. Ct. 232, 28 U. S. (L. ed.) 77 Am. Dec. 789; Shaw v. Coster, 8
246; Quinn v. Green, 36 N. C. 229, 36 Paige (N. Y.) 339, 35 Am. Dec. 690
Am. Dec. 46.
and note; Williams v. Walker, 2 Rich.
20. Killian v. Ebbinghaus, 110 U. Eq. (S. C.) 291, 46 Am. Dec. 53.
S. 568, 4 S. Ct. 232, 28 U. S. (L. ed.)
Note: 91 A. S. R. 604.
246.
230

15 R. C. L.

INTERPLEADER

§§ 13, 14

furnish a strong motive, in many cases, to delay the payment by filing
bills of interpleader; and there is no class of cases where that con
sideration would apply with more force than in cases relating to the
proceeds of a sale on execution.6 And the plaintiff should take care
to have an order passed pursuant to his offer if he desires to protect
himself from liability for interest on the fund while it is in his
possession.7
13. Affidavit of No Collusion.—That the claimant of money or
other thing may not be wrongfully delayed the plaintiff in a bill of
interpleader, at least under the old equity practice, should make an
affidavit that his bill is not filed in collusion with either of the defend
ants named therein, but merely of his own accord, to obtain the relief
sought.8 The object of such an affidavit, it is said, is to prevent this
proceeding from being resorted to for the purpose of giving an advan
tage to one claimant over the other, and if it is not annexed to the
bill the want of it is in strictness a good ground of demurrer. But if
the defendants, without thus objecting that the plaintiff has not
negatived collusion by his affidavit, submit to answer the bill, neither
of them can, at the hearing or on appeal, object that the bill was
irregularly exhibited. As the affidavit was intended for their benefit,
and to prevent injury or inconvenience to the defendant who has
the superior right, they may dispense with it, and their answers
amount to an implied waiver.9 In some jurisdictions, under the
modern practice, an affidavit is probably not necessary if absence of
collusion is made to appear by proper allegations in the bill.10
14. Objection to Jurisdiction in Equity.—If the facts, stated in the
bill show that the plaintiff is not entitled to the aid of the court on a
bill of interpleader for his protection, a demurrer will lie.11 The
objection of adequate remedy at law is not tenable where a bill of
interpleader presents a subject of contest, such as found in an assign
ment for the benefit of creditors, which is peculiarly suitable for a
court of equity. Moreover, an objection of this character is not avail
able on demurrer to a bill stating a case for interpleader, as the forum
6. Parker v. Barker, 42 N. H. 78, 28 Ore. 246, 42 Pac. 799, 52 A. S. R.
77 Am. Dec. 789.
780.
7. Williams v. Walker, 2 Rich. Eq.
11. As in Tyus v. Rust, 37 Ga. 574,
(S. C.) 291, 46 Am. Dec. 53.
95 Am. Dec. 365 (plaintiff clearly li8. Gibson v. Goldthwaite, 7 Ala. able to one party) ; Rauch v. Ft. Dear281, 42 Am. Dec. 592; Tyus v. Rust, born Nat. Bank, 233 111. 507, 79 N. E.
37 Ga. 574, 95 Am. Dec. 365; Shaw v. 273, 11 L.R.A.(N.S-) 545 (defendants
Coster, 8 Paige (N. Y.) 339, 35 Am. not claiming same thing) ; Parker v.
Dec. 690 and note; North Pac. Lumber Barker, 42 N. H. 78, 77 Am. Dec. 789
Co. v. Lang, 28 Ore. 246, 42 Pac. 799, (other adequate remedy) ; Quinn v.
52 A. S. R. 780.
Green, 36 N. C. 229, 36 Am. Dec. 46
9. Gibson v. Goldthwaite, 7 Ala. 281, (plaintiff a wrongdoer) ; Montpelier
42 Am. Dec. 592.
v. Capital Sav. Bank, 75 Vt. 433, 56
10. North Pac. Lumber Co. v. Lang, Atl. 89, 98 A. S. R. 834 (plaintiff not
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in which the parties shall litigate under the bill, whether at law or in
equity, is a matter for consideration at a later stage of the proceed
ings.12 If none of the defendants object to the court's jurisdiction to
adjudge the merits of a controversy presented by a bill clearly not
maintainable as one of interpleader, the court will nevertheless dismiss
the bill where the public interests demand that the proceedings be
not entertained, as for instance where it would interfere with the
prompt collection of taxes.18 Indeed, where there is a total absence
of matter of equitable cognizance, the objection of want of jurisdiction
is not waived by answering to the merits, but is available at any stage
of the proceeding, and even in an appellate court.14
15. Further Proceedings; Decree and Costs.—The question
whether the interpleader will lie or not is always preliminary to a
trial of the issues between the defendants, as, without the establish
ment of this fact, the defendants can have no contention as between
themselves upon the record. If it is determined that the case is a
proper one for interpleader, the plaintiff should be discharged from
liability, with his costs, upon bringing the money or thing in dispute
into court, and the suit should thereafter proceed upon issues joined
between the defendants. Where, however, at the hearing on the bill,
it is made to appear that the defendants have, by their several answers,
clearly and sufficiently presented the proper issues as between them
selves, and that such issues are ripe for adjudication, the court may
at the time it determines the question of interpleader upon the bill
and issues thereto tendered also decide the questions at issue between
the several defendants, and dispose of the case finally. But if the
case, as among the defendants, is not at that time in condition to be
finally disposed of, the court may then adopt such course as may
seem best, as by directing that issue shall be raised by appropriate
pleadings, or that an action at law shall be brought, or that such other
course shall be taken as appears to be best suited to the nature of the
case,15 the court taking care that no just right or privilege of trial
is lost to either party by reason of being compelled to litigate in a
court of equity.16 But there is no absolute right to a trial by jury.17
disinterested) ; McDonald v. Allen, 37
14. Maxwell v. Frazier, 52 Ore. 183,
Wis. 108, 19 Am. Rep. 754 (other ade- 96 Pac. 548, 18 L.R.A.(N.S-) 102.
quate remedy). In the federal dis15. Gibson v. Goldthwaite, 7 Ala.
trict courts demurrers were abolished 281, 42 Am. Dec. 592; North Pac.
by Equity Rule 29 promulgated by the Lumber Co. v. Lang, 28 Ore. 246, 42
United States Supreme Court No- Pac. 799, 62 A. S. R. 780 ; Maxwell v.
vember 4, 1912.
Frazier, 52 Ore. 183, 96 Pac. 548, 18
12. Schroeder v. Paterson, 4 R. I. L.R.A.(N.S.) 102.
516, 70 Am. Dec. 163.
Notes: 35 Am. Dec. 708; 1 A. S. R.
13. Welch v. Boston, 208 Mass. 326, 801.
94 N. E. 271, 35 L.R.A.(N.S.) 330
16. Schroeder v. Paterson, 4 R. I.
(such objection cannot be waived by 516, 70 Am. Dec. 163.
litigants).
17. See infra, par. 18.
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The defendant claimants are in a position similar to that of plaintiffs
in possessory actions in general, where recovery must rest on the
strength of their own title rather than on the weakness of their adver
sary's title.18 Where a specific fund was paid into court in compliance
with its order of interpleader and various claimants litigated their
right to the fund between themselves, a decree distributing the fund
was held not to be a judgment or decree within a state statute govern
ing interest, and the general rule 19 was applied that when a fund is
paid into court and cannot be paid out without an order of the court
such fund will not bear interest while it is within the custody of the
court.29 If the money is not brought into court, the plaintiff must
pay interest on it.1 If a bill of interpleader is properly filed and the
plaintiff has acted fairly he is entitled to a decree for costs out of
the fund,2 to be ultimately paid by the unsuccessful party,8 and the
defendant not in fault is entitled to a decree against the other defend
ant for the costs so taken out of the fund as well as for his own costs.4
Where a bill of interpleader is dismissed for want of equity the dis
missal should be without prejudice to the rights of the plaintiff in any
future litigation with either of the defendants.5 Allowance of costs
to defendants on dismissal of a bill of interpleader showing on its face
that it. was improperly filed, where they have answered the bill instead
of demurring, should be the same as if they had demurred.6
III. Bills in Nature of Bills of Interpleader
16. Nature and Requisites.—Though a party who asserts a sub
stantial interest in the fund or property in controversy cannot file a
bill to compel other claimants to interplead concerning the same,7 it
is often allowable for a person so situated to file a bill in the nature
of a bill of interpleader,8 wherein he seeks affirmative relief inde
pendent of the fact of the conflicting claims of the several defendants.9
The only material difference between a pure bill of interpleader and
18. Conway v. Caswell, 121 Ga. 254,
4. Swiger v. Hayman, 56 W. Va.
48 S. E. 956, 2 Ann. Cas. 269.
123, 48 S. E. 839, 107 A. S. R. 899, 3
19. Note : Ann. Cas. 1912B 1005.
Ann. Cas. 1030.
20. Franklin Bank v. Bruns, 84
5. Shaw v. Coster, 8 Paige (N. Y.)
Ohio St. 12, 95 N. E. 385, Ann. Cas. 339, 35 Am. Dec. 690.
1912B 1002.
6. Shaw v. Coster, 8 Paige (N. T.)
1. Spring v. South Carolina. Ins. 339, 35 Am. Dec. 690.
Co., 8 Wheat. 268, 5 U. S. (L. ed.)
7. See supra, par. 8.
614.
». Groves v. Sentell, 153 U. S. 465,
2. Spring v. South Carolina Ins. 14 S. Ct. 898, 38 U. S. (L. ed.) 785.
Co., 8 Wheat. 268, 5 U. S. (L. ed.)
9. Michigan Trust Co. v. McNamara,
614; Swiger v.- Hayman, 56 W. Va. 165 Mich. 200, 130 N. W. 653, 37
123, 48 S. E. 839, 107 A. S. R. 899, 3 L.R.A.(N.S.) 986.
Ann. Cas. 1030.
Notes: 35 Am. Dec. 709; 91 A. S.
Note: 35 Am. Dec. 709.
R. 598.
3. Note: 35 Am. Dec. 709.
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a bill in the nature of a bill of interpleader is that in the latter the
plaintiff may show that he has an interest in the subject matter of the
controversy between the defendants.10 Thus, in a bill in the nature
of a bill of interpleader the defendants must claim the same thing
from the plaintiff,11 a relation of privity must exist between the
defendants,12 the plaintiff must not have incurred an independent
liability to one of the defendants,18 and there must be an absence of
other adequate remedy.14 The plaintiff must show that he has an
interest in the property or fund which forms the subject matter of the
controversy between the defendants. It must not be an interest which
he hopes or expects to acquire as the result of the litigation between
them, but a subsisting, vested equitable interest.15 A bill in the nature
of a bill of interpleader cannot be used as a mere device for getting into
a court of equity on a purely legal cause of action.16 It cannot, for
instance, be used as a substitute for an ejectment suit.17 And objec
tion to the jurisdiction on the ground of an adequate remedy at law
may be enforced by the court sua sponte, though not raised by
the pleadings or suggested by counsel.18 A plaintiff in a bill in the
nature of a bill of interpleader, having an ultimate interest in the
fund that constitutes the subject matter of the suit, cannot be allowed
his solicitors' fees out of that fund.19
17. Illustrations of Bills Properly Filed.—An illustration of a bill
in the nature of a bill of interpleader filed against the stakeholder
instead of by him was where a bank receiver, finding certain securities
of the bank tied up to indemnify parties who had become sureties
on bonds given by the bank to dissolve attachments sued out against
it, filed a bill against the attaching creditors and the sureties on the
bond. He alleged that the bonds were invalid, that the sureties were
therefore not liable to any extent on the bonds and that consequently
he was entitled to the possession of the securities held by them for
indemnification. Holding that the suit was a proper one for equitable
cognizance, the court said that the sureties were in a sense stake
holders, not claiming the securities unless they were liable on the
bonds, and that the suit, though not brought by them, was in the
nature of an interpleader to save them from the vexation of two
10. Stephenson v. Burdett, 56 W. 246 ; Stephenson v. Burdett, 56 W Va
Va. 109, 48 S. E. 846, 10 L.R.A.(N.S.) 109, 48 S. E. 846, 10 L.R.A.(N.S.)
748.
748. •
11. See supra, par. 5.
17. Killian v. Ebbinghaus, 110 U.
12. See supra, par. 6.
S. 568, 4 S. Ct. 232, 28 U. S. (L. ed.)
13. See supra, par. 8, 9.
246.
14. See supra, par. 10.
18. Killian v. Ebbinghaus, 110 U. S.
15. Stephenson v. Burdett, 56 W. 568, 4 S. Ct. 232, 28 U. S. (L. ed.)
Va. 109, 48 S. E. 846, 10 L.R.A.(N.S.) 246.
748.
19. Groves v. Sentell, 153 U. S. 465,
16. Killian v. Ebbinghaus, 110 U. 14 S. Ct. 898, 38 U. S. (L. ed.) 785.
S. 568, 4 S. Ct. 232, 28 U. S. (L. ed.)
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proceedings on a matter which could be settled in a single suit.20
The personal representative of a decedent may maintain a bill in the
nature of a bill of interpleader to determine the respective rights of
a judgment creditor of the decedent's estate and attorneys claiming
a lien on the judgment for services, although the funds of the estate
are under control of the probate court, the latter having authorized the
bill of interpleader, which contains an offer to pay into court the
amount due on the judgment. A bill in the nature of a bill of inter
pleader has been maintained by a taxpayer to determine in which
of several taxing districts an assessment against his property is valid.1
And on the other hand it has been doubted whether the remedy can
be had on a bill of that nature.2
IV. Statutory Interpleader by Substitution of Defendants
18. Nature of Remedy and Conditions Essential.—In analogy to
the practice of common law interpleader,8 it was enacted in England
by a statute of William IV that in actions of assumpsit, debt, detinue,
or trover, the defendants might show by affidavit or otherwise that
the right was claimed by another who had sued or was about to sue
and that the defendant did not collude with him, and was ready to
bring the money into court. It was then provided that upon the filing
of such affidavit, the court might order such other claimant to be
substituted as defendant. Later English statutes extended this remedy
to cases where the respective claims did not have a common origin.4
Statutes similar to the one first above mentioned, usually but not
invariably limited to specified classes of actions, have been enacted in
most of the United States.5 This statutory remedy of interpleader
does not oust courts of equity of their jurisdiction to proceed by bill
of interpleader; the remedy is merely concurrent and cumulative.6
In at least one jurisdiction the statute is held to be broad enough to
determine equitable rights and interests.7 Although the statutory
interpleader is a remedy designed for use in common law courts, and
should not be so restricted or clogged by technical qualifications as to
20. Butler v. Coleman, 124 U. S. as the Indiana provision quoted in
721, 8 S. Ct. 718, 31 U. S. (L. ed.) Northwestern Life Ins. Co. v. Kidder,
567.
162 Ind. 382, 70 N. E. 489, 1 Ann.
1. Note: 35 L.R.A.(N.S.) 330.
Cas. 509, 66 L.R.A. 89, which as there
2. Welch v. Boston, 208 Mass. 326, stated was taken from the New York
94 N. E. 271, 35 L.R.A. (N.S.) 330.
code of 1851.
3. See supra, par. 1.
6. Pouch v. Prudential Ins. Co., 204
4. Note: 35 Am. Dec. 710.
N. Y. 281, 97 N. E. 731, Ann. Cas.
5. Notes: 35 Am. Dec. 710; 1 A. S. 1913C 1191.
R. 800. The New York code provision
Notes: 35 Am. Dec. 710; 91 A. S.
for interpleader, by order upon mo- R. 597.
tion, is quoted in Pouch v. Prudential
7. Brierby v. Equitable Aid Union,
Ins. Co., 204 N. Y. 281, 97 N. E. 731, 170 Mass. 218, 48 N. E. 1090, 64 A. S.
Ann. Cas. 1913C 1191, and is the same R. 297.
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deprive it of any of the advantages intended to be secured by it under
a just and liberal construction and application of the statute,6 it is
generally held that the statutory remedy is merely a summary method
of obtaining relief in cases where a bill of interpleader would lie, that
it creates no new ground of interpleader, and that it is governed by
the same rules as equitable interpleader ; 9 and this was the rule under
the original English interpleader act, but since the later act it is
settled in England that the remedy is not fettered by the requirements
of an interpleader bill.10 It is questionable, however, whether the
doctrine of privity, commonly recognized in respect of bills of inter
pleader,11 applies to the statutory interpleader ; 12 for example, it
has been held in many cases that a bank may interplead its depositor
and other claimants, even though there be no privity of contract
between them.18 In conformity with the rule regarding bills of inter
pleader,14 it has been held that the statutory interpleader cannot be
had unless there is privity of title between the plaintiff and the third
party sought to be brought in. Hence in an action against an insur
ance company upon a check given by it to the beneficiary in payment
of an insurance policy, an interpleader filed by the company seeking
to substitute as defendant certain creditors of an insolvent corpora
tion in which the insured was a stockholder, who claim the proceeds
of the policy upon the ground that the insured paid the premiums
thereon from the funds of such corporation, cannot be maintained, the
insurance company not being a mere stakeholder but an actual debtor
of the beneficiary and standing in privity with the latter alone. More
over, interpleader cannot be maintained unless it is shown that the
third party is in existence and capable of interpleading;15 and the
only person having the right to recover either from the insurance
company or from the beneficiary the money of the insolvent corpora
tion expended for premiums is the receiver of the corporation, the
creditors being incapable, on account of the receivership, of inter
pleading with the beneficiary if substituted for the insurance com
pany.16 To sustain an order of interpleader it is necessary, as in a
bill of interpleader,17 that the moving affidavit shall show that the
8. Note: 1 A. S. R. 800.
10. Note: 35 Am. Dec. 71L
9. Northwestern Mut. Life Ins. Co.
11. See supra, par. 6.
v. Kidder, 162 Ind. 382, 70 N. E. 489,
12. Notes: 91 A. S. R. 600; 10
1 Ann. Cas. 509, 66 L.R.A. 89; Burkee L.R.A.(N.S.) 749; 1 Ann. Cas. 513.
v. Matson, 114 Minn. 233, 130 N. W.
13. Note: 10 L.R.A.(N.S.) 755.
1025, 34 L.R.A.(N.S.) 924; Pouch v.
14. See supra, par. 7.
Prudential Ins. Co., 204 N. Y. 281, 97 15. See also supra, par. 3.
N. E. 731, Ann. Cas. 1913C 1191 (de- 16. Northwestern Mut. Life Ina.
signed to avoid "the expense and delay Co. v. Kidder, 162 Ind. 382, 70 N. E.
to the stakeholder that would result 489, 1 Ann. Cas. 509, 66 L.R.A. 89.
from an action of interpleader").
17. See supra, par. 13.
Notes: 35 Am. Dec. 711; 1 A. S. R.
800.
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claim of the third person proposed to be substituted has some reason
able basis on which to rest; and an affidavit by the defendant company
in an action on a life insurance policy that a third person claims the
moneys due on the policy, the affidavit disclosing no facta on which
such claim is founded, is insufficient.18 In jurisdictions where a check
on a bank is -held to be an assignment pro tanto of the depositor's
account, the bank is not a stakeholder, but is liable to the holder of
the check for refusal to pay the same on presentation ; and being sued
by the holder it cannot deposit the money in court and demand that
the drawer be made a defendant and required to litigate with the
holder the bona fides of the check. The bank cannot thus shift the
burden of defense to the shoulders of the drawer, who may not be
able to respond in damages and costs.19 In order to entitle a defendant
to relief under the statutes of interpleader his affidavit must show that
the whole controversy can be tried in the suit with the substituted
defendant. It must cover the whole demand.20 In one case where an
action was brought to recover an offered reward three other parties,
represented to be claimants, respectively, of the reward, were sub
stituted as defendants.1
19. Procedure.—A substitution effected under the statute changes
an action, legal in its nature, into an equitable suit, and the principles
which govern the remedy in equity 2 then apply.' In the absence of
any particular mode of procedure presented for statutory interpleader
it is thought that the practice should be, as far as practicable, that
which is adopted by courts of equity in interpleader suits in analogous
cases.4 Whether or not it was erroneous procedure to entertain and
sustain a motion to make the affidavit for interpleader more specific
and to permit a demurrer to be filed to the verified amendment and
sustain the same became immaterial where the appellate court affirmed
the ruling that the amended interpleader was bad.5 Where an action
at law was brought against an insurance company on a policy of life
insurance, and another claimant of the amount of the policy sub18. Pouch v. Prudential Ins. Co., Y. 118, 14 N. E. 96, 1 A. S. R. 798
204 N. Y. 281, 97 N. E. 731, Ann. Cas. and note.
1913C 1191.
Contra in Ohio in certain cases. 1
19. Loan, etc., Bank v. Farmers', etc., A. S. R. 801 note.
Bank, 74 S. C. 210, 54 S. E. 364, 114
4. Note: 1 A. S. R. 802. For the
A. S. R. 991.
practice on bills of interpleader, see
20. Note: 35 Am. Dec. 711.
supra, par. 11-15. An affidavit by de1. Burkee v. Matson, 114 Minn. 233, fendant, with notice of application for
130 N. W. 1025, 34 L.R.A.(N.S.) 924. an order of substitution, is quoted in
2. See supra, par. 3-11.
full in Loan, etc., Bank v. Farmers',
3. Brierly v. Equitable Aid Union, etc., Bank, 74 S. C. 210, 54 S. E. 364,
170 Mass. 218, 48 N. E. 1090, 64 A. S. 114 A. S. R. 99L
R. 297 (where, upon payment into
5. Northwestern Mut. Life Ins. Co.
court, the defendant was stricken out v. Kidder, 162 Ind. 382, 70 N. E. 489,
as a party); Clark v. Mosher, 107 N. 1 Ann. Cas. 509, 66 L.R.A. 89.
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stituted as a defendant, the company admitting liability, paying the
fund into court, and retiring discharged from the proceeding, there
was no right of trial by jury between the plaintiff and the substituted
defendant, neither of whom had a right of action at law against the
other. Hence it was proper practice for the court, in the exercise of
discretion, to submit to a jury the issue of fact involved, and the court
had the power to disregard the verdict of the jury and make a con
trary finding.6 And where, upon issues framed after an interpleader
order in an action to recover a reward, it was apparent that the right
of one person to participate in the reward was not necessarily exclusive
of the rights of the other claimants, and that the facts might require
an equitable distribution of the fund, neither side was entitled, as a
matter of right, to a jury trial, and the usual and more appropriate
practice would have been for the parties to submit their respective
claims to the whole or to a part of the fund for determination by the
trial judge; but the parties having elected to try the issues before a
jury it was held that each claimant was entitled to a determination
by the jury not only of his right to the whole fund, but as well of his
right to a portion of the same.7
6. Clark v. Mosher, 107 N. Y. 118,
7. Burkee v. Matson, 114 Minn. 233,
14 N. E. 96, 1 A. S. R. 798. See also 130 N. W. 1025, 34 L.R.A.(N.S.) 924.
1 A. S. R. 801 note, as to Indiana prac
tice.

INTERPRETERS
See Criminal Law, voL 8, p. 87; Evidence, vol. 10, pp. 930, 900.

INTERSTATE

COMMERCE

See Commerce, vol. 5, p. 685.

INTERVENTION
See Parties.
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I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

Introductory
Prohibition
Dispensaries
Regulation
Licenses
Local Option
Unlawful Traffic; Offenses
Prosecution and Punishment
Nuisances; Search and Seizure
Civil Incidents, Liabilities and Remedies

I. Introductory
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Scope of Article
Terminology in General
Terms Denoting Places of Sale
Generic Terms Denoting Beverages
Specific Terms Denoting Beverages; Miscellaneous
Specific Terms Denoting Malt Beverages
Natural and Inherent Rights
General Power to Control
Federal Power
State Power
Municipal Power
II. Prohibition

12.
13.
14.
15.
16.
17.
18.
10.
20.

Generally
Constitutionality of Legislation in General
Equal Protection and Privileges; Class or Special Legislation
Title and Subject of Act
Municipal Power
Acts or Transactions Prohibited in General
Manufacture
•
Ownership, Possession or Storage
"Nonintoxicating" Beverages
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III. Dispensaries
21. Establishment in General
22. Municipal Dispensaries
23. Nature and Incidents of Dispensaries
IV. Regulation
Nature and Constitutionality in General
24.
25.
26.
27.

Generally
Discrimination between Individuals or Classes
Discrimination between Localities
Title and Subject of Acts
Municipal Power of Regulation

28. Generally
29. Express Municipal Power over Liquor Traffic
Acts, Articles and Persons Regulated in General
30.
31.
32.
33.
34.

Generally
"Nonintoxicating" Beverages
Patrons, Frequenters or Employees of Saloons in General
Females
Care of Inebriates

Nature, Number, Location or Condition of Places for Dispensing
35. Generally
36. Attractions, Comforts or Amusements
37. Devices for Secrecy; Side Rooms; Special Entrances, Screens, ete.
Closing Periods
38. Generally
39. Special Requirements during Closing Periods
V. Licenses
Nature and Incidents
40. Generally
41. Scope and Effect
42. Whether Regulation or Tax
Validity of License Laws in General; Power to License
43.
44.
45.
46.
47.
48.

Generally
Restrictive Character of License Laws
Privileges and Immunities; Equal Protection; Class Legislation
Title and Subject Matter
Municipal Power to License in General
Scope and Operation of Grants of Municipal Power
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Subjects and Conditions of License

49.
50.
51.
52.
53.
54.
55.

Generally
Partners or Partnerships
Corporations
Hotels or Taverns
Social Clubs
Number and Location of Places for Dispensing in General
Places beyond Municipal Limits, or on Navigable Waters Bounding State
Qualifications or Applicants

56. Generally
57. Personal Fitness; Manner of Conducting Business
58. Sex of Applicant or of Patrons or Employees of Applicant's Saloon
Obtaining and Issuance op Licenses
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

Generally
Validity of Provisions for Consent or Remonstrance
Existence and General Incidents of Right of Consent or Remonstrance
Persons Who May Consent or Remonstrate
General Power and Discretion of Officers or Boards
Specific Powers of Officers or Boards
Control and Review of Official Action in General
Prohibition; Injunction or Vacation in Equity
Certiorari; Quo Warranto
Mandamus
Transfer and Termination

69. Assignment; Transmission by Death or Operation of Law
70. Abrogation and Revocation in General
71. Formalities and Incidents of Revocation
License Fees
72.
73.
74.
75.
76.

Amount; Excessiveness
Payment and Collection
Refunding Fees Paid
Recovery Back of Illegal Fee
Recovery Back of Unearned Fee
Bond of Licensee

n. Nature; When Operative; Approval
78. Scope and Effect
VI. Local Option
Characteristics and Validity
79.
80.
81.
82.

Generally
Constitutionality of Legislation in General
Delegation of Legislative Power in General
What Constitutes Delegation of Legislative Power
R. C. L. Vol. XV.—16.
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83. Equal Protection and Privileges; Special or Local Legislation
84. Title and Subject Matter
Preliminaries to Election
85.
86.
87.
88.

Form and Sufficiency of Petition in General
Petitioners; Qualifications and Withdrawal
Jurisdiction over Petitions; Order of Election
Proclamation or Notice
The Election

89.
90.
91.
92.

Electors; Qualifications
Method of Voting; Ballot; Voting Machine
Essentials of Majority Vote; Effect of Tie
Va1idity; Irregularities; Form of Submission
Contest and Review

93. Contest
94. Appeal
Effect of Adoption; Amendment or Repeal of Law
95.
96.
97.
98.

Territorial Scope and Effect of Adoption
Effect on Existing Laws and Powers
Effect on Existing Licenses
Amendment and Repeal of Law
VII. Unlawful Traffic; Offenses
In General

99.
100.
101.
102.
103.
104.
105.
106.
107.
108.

Statutory Basis; Miscellaneous Offenses
Transportation and Delivery in General
Knowledge as Element of Offense of Transportation
Ownership or Possession; Proprietorship of Premises
Purchasing
Soliciting Orders
Advertising or Circularizing
Gift or Treat
Violating Requirements as to Nature or Condition of Premises
Intoxication ; Habitual Intemperance

109.
110.
111.
112.
113.

Wholesale or Retail
Soliciting Orders
Delivery or Distribution
Obtaining Liquor for Another; Joint Acquisition
Gift, Treat, "Loan" or Barter

Sale in General

Sales by Particular Persons or Organizations
114. Corporations; Manufacturers; Pullman Cars
115. Hotels and Restaurants; Serving with Meals
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Druggists
Social Clubs in General
Dispensing to Club Members as Sale
Club as Place of Liquor "Business." Tippling House, Barroom, etc
Salic by Associate, Agent ok Servant

120.
121.
122.
123.

Generally; Husband and Wife
Sale without Principal's Knowledge or Authority
Specific Applications of Rule of Liability
Criminal Responsibility of Agent or Servant
Selling to, Harboring or Employing Prohibited Persons

124.
125.
126.
127.
128.
129.

Inebriates; Females
Transactions with or for Minors in General
Parental Consent or Remonstrance
Effect of Minor's Agency for Adult
Presence of Minor in Saloon
Ignorance or Mistake as to Minor's Age
Place or Sale

130.
131.
132.
133.
134.

Generally
Executory Contracts
Place of Delivery to Carrier as Place of Sale in General
Shipments C. 0. D.
Delivery Otherwise than by Common Carrier
Selling Near Schools or .Churches

135. Generally
136. What Constitutes School or Schoolhouse
137. What Constitutes Church
Selling or Keeping Open at Prohibited Times
138. Generally; Sunday .
139. Holiday or Election Day
Kind and Character of Liquor Sold
140.
141.
142.
143.
144.
145.

What Constitutes Intoxicating Liquor in General
Porter, Ale, Beer or Lager Beer
Cider, "Near Beer," etc.
What Specific Liquors Are within Enumerated Classes
Necessity that Enumerated Liquors Be Intoxicating
Ignorance or Mistake as to Intoxicating Nature
VIII. Prosecution and Punishment
In General

146. Duty to Enforce Laws; Jurisdiction of Place of Sale
147. Suspension, Repeal or Unconstitutionality of Statute
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Indictment and Information
148.
149.
150.
151.
152.
153.
154.
155.

Generally; Following Language of Statute
Application of Rule of Particularity; Miscellaneous
Character, Use or Quantity of Liquor
Place and Time
Name of Purchaser
Adoption of Local Option Law
Negativing Statutory Exceptions
Joinder; Duplicity; Use of Disjunctive
Defenses

156. Generally; Instigation
157. Existence^ Refusal or Statutory Prohibition of License
158. Former Conviction or Acquittal
Evidence
159. Presumptions and Burden of Proof
160. Judicial Notice and Burden of Proof as to Adoption of Local Option
Law
161. Admissibility and Effect in General
162. Character of Liquor; Adoption of Local Option Law
163. Druggist's Records; Internal Revenue Receipt
164. Other Sales or Transactions
165. Statutes Giving Probative Force to Particular Facts
166. Evidence of Possession or Keeping in Absence of Statute
167. Testimony of Purchaser or Detective

168.
169.
170.
171.

Trial, Punishment and Appeal
Jury Trial; Permitting Jurors to Taste Liquors
Election between Offenses
Sentence; Punishment; Peace Bond
Condition or Burden on Appeal
IX. Nuisances; Search and Seizure

172.
173.
174.
175.
176.
177.
178.
179.
180.
181.

Nuisance
Generally; Statutory Definitions
Place for Illegal Sale as Nuisance
Constitutionality of Legislation Making Illegal Traffic a Nuisance
Summary Abatement
Injunction; Jurisdiction; Places Enjoined
Constitutionality and Effect of Statutes Giving Equity Jurisdiction
Effect of Other Remedy or Criminality
Parties Plaintiff
General Effect of Injunction; Violation
Territorial Scope; Persons Bound

Search, Seizure and Forfeiture
182. Nature of Proceeding; Constitutionality and Effect of Laws in General
183. Requisites of Warrant
184. Places and Subjects; Seizure for Evidence
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X. Civil Incidents, Liabilities and Remedies
Miscellaneous Incidents
186. Generally
186. Liquor as Subject cf Execution, Attachment or Replevin
Recovery foe Liquor Illegally Sold
187.
188.
189.
190.
191.
192.
193.
194.

Generally
Contracts or Accounts Partly Based on Illegal Items
Conflict of Laws in General
Place of Completion of Executed Contract; Delivery to Carrier
Effect of Executory Contract; Where Made
Effect of Soliciting Orders in State of Restraint
Public Policy; Liquor Intended for Illegal Resale
Participation in Buyer's Unlawful Purpose
Common Law Liability or Saloon Keeper in Tort

195. Liability for Injury Traceable to Sales in General
196. Effect of General Death Act
197. Duty and Liability to Patrons on Premises
Civil Damage Acts; Liability on Bond
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.

208.
209.
210.
211.

Constitutionality and General Effect of Laws
Persons Liable and Nature of Liability in General
Liability of Sureties; Incidents of Bond
Liability of Premises or Owner
Sale by Servant or Partner
Persons Who May Maintain Statutory Action
Injuries Supporting Action in General; Death
Effect of Wife's Contribution to Husband's Condition '
Necessity that Intoxication Be Proximate Cause of Injury
When Intoxication Is Proximate Cause
Actions
Selling to Inebriate or Infant; Ignorance or Mistake as Defense; Prior
Notice
Evidence
Damages in General; Exemplary Damages
Damages for Loss of Support

I. Introductory
1. Scope of Article.—The status, in law, of the liquor traffic can
not strictly be said to form a distinct branch of the corpus juris;
rather does it consist, in the main, in an unparalleled state of affairs
affording an opportunity for the application of innumerable general
principles broader than the subject itself, which form the ground
work of what may more accurately be called distinct subjects or
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branches of the law. However, the nature of the liquor traffic is so
peculiar, its pursuit so nearly universal, although gradually yielding
to the accelerating movement for its suppression, its abuses so numer
ous and flagrant, and its evils so pronounced and far-reaching that
the courts show a marked disposition to forego strict adherence to
general legal doctrines when such a course would essentially offer
an encouragement to what is so thoroughly denounced by the judieiary
as a great evil. While many exceptions have been made, these ,
doctrines form the groundwork of many phases of the liquor law.
If the matter is one of prohibition, dispensaries, regulation, licensing
or local option, regard must be had for the general principles of
constitutional law, statutory construction, licenses, or municipal powers
when they are involved, as they so frequently are. Likewise the
criminal responsibility of persons "accused of violating the liquor
laws must be determined in the light of the general rules of criminal
law; and when there is a question of the propriety of official action
or the refusal of officers to act, the general powers of public officers
must be taken into consideration. In its civil aspects, the liquor
traffic entails any number of situations or relations which constitute
distinct branches of the law, some of them being controlled by their
own distinct principles, rather than any considerations peculiar to
the liquor traffic. Certain questions which incidentally involve in
toxicating liquors will be found discussed in other connections, such
as the relation of the liquor traffic to interstate commerce,1 intoxica
tion as a defense to crime,2 sales to Indians, and the United States
revenue laws relative to liquor.8 It is also well to note the analog}'
in some respects of the liquor traffic to other articles or activities
which entail some of the evils and dangers which attach to the dis
tribution or drinking of liquor and the places where it is carried on.4
The subject of actions to recover penalties for selling liquors unlaw
fully is treated in another place.5
2. Terminology in General.—The words "sale" and "gift," as used
to characterize transfers of intoxicating liquors, have distinct mean
ings. As generally used in statutes or otherwise, with reference to
the liquor traffic, the word "sale" means the transfer of title to
intoxicating liquor by valid agreement from one party to another for
some consideration. "Gift" means a gratuitous transfer without any
equivalent.6 "Intoxication" is a word merely synonymous with
"inebriety," "inebriation," or "drunkenness" and is expressive of

3. See Indians, vol. 14, p. 145; Rev- Club, 20 Idaho 421, 118 Pac. 1086, 38
toe.
L.R.A.(N.S.) 101; Parkinson v. State,
4. See, for instance, Drugs and 14 Md. 184, 74 Am. Dec. 522.
246

15 R. C. L.

INTOXICATING LIQUORS

that state or condition which inevitably follows from taking excessive
quantities of an intoxicant. It is a term which, in its everyday appli
cation, is given a very broad meaning. To some men it means being
under the influence of an intoxicant to such an extent as to render
one helpless; while others speak of a person as intoxicated when he
is but slightly under such influence. However, the latter condition
is not, in either the strict or general sense, one of intoxication, which
implies undue or abnormal excitation of the passions or feelings, or
the impairment of the capacity to think and act correctly and effi
ciently, and suggests a loss of the normal control of one's faculties.7
"Contraband" is a word employed in some dispensary laws, and in
that connection is declared to mean any alcoholic liquors which
have not been purchased at a dispensary, or, if imported for per
sonal use, have not attached to their containers certificates which
proper officers are permitted to furnish for the protection of dispensary
liquors against seizure.8 It sometimes becomes pertinent to define
the term "original package" as employed in statutes relating to ship
ments of liquor into certain territory. While this matter more
frequently arises in connection with questions of interstate com
merce,9 it may be stated that in general an original package is a
package which, according to custom respecting the particular article
shipped, is usually delivered by the vendor to the carrier for trans
portation, and delivered as a unit to the consignee.10 And it may
also be mentioned at this point that the term "prohibition" implies
a total restraint on the liquor traffic,11 "regulation" denotes mere
control or direction by restriction or rule.12 and a "license" is a permit
or authorization to do what without a license would not be lawful.18
3. Terms Denoting Places of Sale.—By a decided, if not entire,
consensus of opinion a hotel within a statute regulating the sale of
liquor is defined to be a house where all who conduct themselves
properly and are able and rendy to pay for their entertainment are
received, if there is accommodation for them, or who, without any
stipulated engagement as to their stay or as to the rate of compen
sation, are while there supplied at a reasonable charge with their
meals, their lodgings and such services and attention as are necessarily
incident to the use of the house as a temporary home. And the words
"inn" and "tavern" have been regarded, especially the latter, as
synonymous with "hotel." 14 However, a "tavern" has not always been
7. Freeburg v. State, 92 Neb. 346, 120 Pac. 87, 39 L.R.A.(N.S.) 1051
138 N. W. 143, Ann. Cas. 1913E 1101 and note.
and note.
11. See infra, par. 12.
8. State v. McGee, 55 S. C. 247, 33
12. Ex parte Lewinsky, 66 Fla. 324,
S. E. 353, 74 A. S. R. 741.
63 So. .577, 50 L.R.A.(N.S.) 1156
9. See Commerce, vol. 5, p. 709 et And see infra, par. 24.
geq.
13. See infra, par. 40.
10. State v. Maire, 66 Wash. 591.
14. Note.: Ann. Cas. 1913B 1030.
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so considered ; and it has been denned as a house where liquor is sold
in small quantities to be drunk on the spot.15 While the term
"saloon" is frequently employed to designate a large public room or
parlor, it is generally understood, in a popular sense, as meaning a
place where liquor is retailed to be drunk, and is held to refer to a
room rather than to a building with several rooms.16 A "dramshop"
has been defined by statute as a place where spirituous or vinous or
malt liquors are retailed in less quantity than one gallon, but it is
commonly used to designate a place where intoxicating liquor is sold
at a public bar frequented by the public without restriction;17 and
the term "public place" as employed in a statute relating to the place
of sale of liquor denotes a place which is commonly thrown open for
access to the general public.18 The term "blind tiger," in its general
acceptation, means a place where intoxicating liquor is sold in viola
tion of law.16
4. Generic Terms Denoting Beverages.—Intoxicating liquors are
any liquors intended for use as a beverage, or capable of being so
used, which contain alcohol, no matter how obtained, in such per
cent that they will produce intoxication when imbibed in quanti
ties that may practically be drunk. The term is not, however,
synonymous with "spirituous liquors," as will hereinafter be seen.
A "liqueur" is ordinarily an aromatic, alcoholic cordial, and is some
times prepared by infusing certain woods, fruits or flowers in either
water or alcohol and adding certain ingredients.20 Generally speak
ing "liquor" is any sort of liquid or fluid substance; but the term
is also employed to characterize beverages, and as used in that sense,
it has been defined as an alcoholic or spirituous liquor, either distilled
or fermented; an intoxicating beverage, especially a spirituous or
distilled drink, as distinguished from fermented beverages as wine
and beer.1 It commonly includes all kinds of intoxicating decoctions,
liquids or beverages, whether spirituous, vinous, malt or alcoholic.2
"Alcoholic," ex vi termini, means containing or pertaining to alco
hol. "Alcohol" has been frequently defined by courts in construing
prohibition and kindred statutes relating to intoxicating liquors. It
is defined as a volatile organic body, a limpid, colorless liquid, hot
See also Innkeepers, vol. 14, pp. 492- E. 805, 119 A. S. B. 417, 10 Ann.
494.
Cas. 383, 12 L.B.A.(N.S.) 519.
16. State v. Chamblyss, Cheves L.
18. Pugh v. State, 55 Tex. Crim.
(S. C.) 220, 34 Am. Dec. 593.
462, 117 S. W. 817, 131 A. S. R. 822.
Note: 35 Am. Dec. 137.
19. State v. Tabler, 34 Ind. App.
16. Malkan v. Chicago, 217 111. 471, 393, 72 N. E. 1039, 107 A. S. R. 256.
75 N. E. 548, 3 Ann. Cas. 1104, 2
20. Marks v. State, 159 Ala. 71, 48
L.B.A.(N.S.) 488.
So. 864, 133 A. S. R. 20.
17. Malkan v. Chicago, 217 Hl. 471,
1. Luther v. State, 83 Neb. 455, 120
75 N. E. 548, 3 Ann. Cas. 1104, 2 N. W. 125, 20 L.R.A.(N.S.) 1146.
L.R.A.(N.S.) 488; South Shore Coun2. State v. Miller, 92 Kan. 994, 142
try Club v. People, 228 111. 75, 81 N. Pac. 979, Ann. Cas. 1916B 365.
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and pungent to the taste, having a slight, but not offensive, scent.
It has only one source, fermentation, and is extracted from its by
products by distillation, its purity and strength depending on the
degree of perfection or completeness of distillation. While it is the
intoxicating principle, the basis of all intoxicating drinks—certainly
so within the meaning of ordinary prohibition statutes—yet pure
alcohol is rarely used as a beverage.8 And while, therefore, it is gen
erally held that alcohol is not ardent or vinous spirits, nor liquor
of any kind, but is a distinct thing which is the intoxicating basis of
such liquors,4 nevertheless it has been recognized as a spirituous and
intoxicating liquor.5 "Spirituous liquor" is that which is in whole or
in part composed of alcohol extracted by distillation, whisky, brandy
and rum being examples.8 All spirituous liquor is intoxicating; yet
all intoxicating liquor is not spirituous. In common parlance, spiritu
ous liquor means distilled liquor ; and fermented liquor, though intox
icating, is not spirituous.7 "Vinous liquor," ex vi termini, means
liquor made from the juice of the grape; but it may include wines
made from fruits or berries by a like process of fermentation, when
sugar and alcohol are added.8 "Malt liquor" is a general term used
to denote an alcoholic beverage produced by the fermentation of
malt.9 It is the product of a process by which grain is steeped in
water to the point of germination, the starch of the grain being thus
converted into saccharine matter, which is kiln-dried, then mixed
with hops, and, by a further process of brewing, made into a beverage.
The term embraces porter, ale, boer, and the like.1* Liquor of this
kind was made and used as a beverage before the time of Herodotus,
and has continued to be made and used all along down the ages, and
in various countries.11 The term "intoxicating bitters" has been
held to include those bitters, beverages, or decoctions in which the
distinctive character and effect of intoxicating liquors are present, so
that it may be used as a beverage, notwithstanding the other ingredi
ents it may contain. If, however, it can be so used as a beverage,
though the other ingredients are medicinal and predominate, and
alcohol is used to preserve these medicinal ingredients, and serve as
3. Marks v. State, 159 Ala. 71, 48
7. Com. v. Grey, 2 Gray (Mass.)
So. 864, 133 A. S. R. 20; State v. 501, 61 Am. Dec. 476.
Fargo Bottling Works Co., 19 N. D.
8. Marks v. State, 159 Ala. 71, 48
396, 124 N. W. 387, 26 L.R.A.(N.S.) So. 864, 133 A. S. R. 20.
872.
9. Sarlls v. United States, 152 U. S.
4. Lemly v. State, 70 Miss. 241, 12 570, 14 S. Ct. 720, 38 U. S. (L. ed.)
So. 22, 20 L.R.A. 645 and note.
556; Ex parte Townsend, 64 Tex.
5. Cureton v. State, 135 Ga. 660, 70 Crim. 350, 144 S. W. 628, Ann. Cas.
S. E. 332, 49 L.R.A. (N.S.) 182.
1914C 814.
6. Sarlls v. United States, 152 U. S.
10. Marks v. State, 159 Ala. 71, 48
570, 14 S. Ct. 720, 38 U. S. (L. ed.) So. 864, 133 A. S. R. 20.
556; Marks v. State, 159 Ala. 71, 48
11. Briffltt v. State, 58 Wis. 39, 16
So. 864, 133 A. S. R. 20.
N. W. 39, 46 Am. Rep. 621.
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a vehicle for them, then it may or may not be included, depending
on the evidence in each particular case.12
5. Specific Terms Denoting Beverages; Miscellaneous.—Whisky
has been said to be alcohol diluted with water and mixed with other
elements or ingredients.18 Specifically, it is a spirit usually distilled
from grain, although it is sometimes produced from other articles.14
In this country it is usually produced from rye, corn or wheat, while
in Scotland and Ireland it is often made. from malted barley. Brandy
is generally distilled from wine, although the name is sometimes
given to distillations from other liquors, and in this country to a
spirit distilled from cider or peaches. A "cocktail" has been defined
as an American drink, strong, stimulating, and cold, made of spirits,
bitters, and a little sugar, with various aromatic and stimulating addi
tions. A "Manhattan cocktail" is popularly understood to have taken
its name from the island whose inhabitants first became addicted to
its use, and is generally regarded as intoxicating.15 Wood alcohol
is definitely classed by the authorities as a narcotic poison, and not
as an intoxicating liquor. It is obtained by the destructive distilla
tion of wood, and if drunk either pure or adulterated, or reduced
many times its weight in water, other alcohol or fluid, it kills the
person drinking it.18 In a popular sense, the term "cider" includes
the expressed juice of apples, either fermented or unfermented, and
hence the terms "sweet cider" and "hard cider" are in popular use
to distinguish between the unfermented and the fermented article.
In strictness, the juice of the apple before fermentation is simply
apple juice, and it is only by fermentation that it becomes cider;
and when the word "cider" alone is used in law or commerce it is
commonly understood to mean the fermented juice of apples.17 The
word was formerly used to signify the juice of other fruits and other
kinds of strong liquor, but it is now appropriated to the juice of
apples.18
6. Specific Terms Denoting Malt Beverages.—The term "beer" has
both a generic and specific usage. In its primary and generic sense,
its meaning is fermented liquor made from any malted grain, with
hops or other bitter flavoring matter ; in other words, it means a malt
liquor,18 and it has different names, as small beer, ale, porter, brown
12. Marks v. State, 159 Ala. 71, 48 v. Lawson, 110 Va. 81, 65 S. E. 509,
So. 864, 133 A. S. R. 20.
135 A. S. R. 927.
13. Marks v. State, 159 Ala. 71, 48
17. People v. Emmons, 178 Mich.
So. 864, 133 A. S. R. 20.
126, 144 N. W. 479, Ann. Cas. 1915D
14. Briffitt v. State, 58 Wis. 39, 16 425 and note; State v. Oliver, 26 W.
N. W. 39, 46 Am. Rep. 621.
Va. 422, 53 Am. Rep. 79 and note.
15. State v. Pigg, 78 Kan. 618, 97
18. Com. v. Reyburg, 122 Pa. St.
Pac. 859, 130 A. S. R. 387, 19 L.R.A. 299, 16 Atl. 351, 2 L.R.A. 415.
(N.S.) 848.
19. Welsh v. State, 126 Ind. 71, 25
16. Modern Woodmen of America N. E. 883, 9 L.R.A. 664; Briffitt v.
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stout, lager beer, etc., according to its strength or other qualities. The
word seems to be recognized as having two meanings: (1) a ferment
ed liquor, made from any malted grain, with hops or other bitter
flavoring matters; (2) a fermented extract of the roots or other
parts of various plants, as spruce, ginger, sassafras, etc.20 It is some
times said that unqualified and unexplained the term denotes an
intoxicating beverage.1 Of the different forms of the generic "beer,"
it may be noted that ale differs from the specific "beer" in having
a smaller proportion of hops, and that porter is of a dark brown
color, moderately bitter and possesses tonic and intoxicating quali
ties.2 "Near-beer" is now a recognized article of commerce, and the
sale of it appears to be an established business in those states which
have adopted general prohibition laws. It has been judicially defined
to be a term in general currency "used to designate any and all
of that class of malt liquors which contain so little alcohol that they
will not produce intoxication even though drunk to excess." It in
cludes all malt liquors which are not within the purview of the general
prohibition law.8 Beverages of this nature have been placed on the
market under various other names, such as next-to-beer, hop beer,
hop ale, small brew, mead, malt mead, malt beverage, malt extract,
and metheglin.4
7. Natural and Inherent Rights.—Prominent among the examples
of curtailing private activities, in the interest of the common wel
fare, are the restrictions on the freedom of the individual to engage
in the manufacture or sale of intoxicating liquors. While there are
instances of regulation centuries ago, it is only within the last cen
tury that the harmful tendencies of the business awakened anything
like general discussion or any serious or extensive effort to regulate,
restrict or prohibit it.5 It seems that the first general statute restrict
ing and regulating the keeping of alehouses and tippling-houses was
State, 58 Wis. 39, 16 N. W. 39, 46
2. State v. Oliver, 26 W. Va. 422,
Am. Rep. 621.
53 Am. Rep. 79.
Note: 48 L.R.A.(N.S.) 308.
3. State v. Danenberg, 151 N. C.
20. Hansberg v. People, 120 111. 21, 718, 66 S. E. 301, 26 L.R.A.(N.S.)
8 N. E. 857, 60 Am. Rep. 549; Sawyer 890.
v. Botti, 147 la. 453, 124 N. W. 787,
4. Bowling Green v. McMullen, 134
27 L.R.A.(N.S.) 1007; Blatz v. Rohr- Ky. 742, 122 S. W. 823, 26 L.R.A.
bach, 116 N. Y. 450, 22 N. E. 1049, (N.S.) 895; Gourley v. Com., 140 Ky.
6 L.R.A. 669; State v. Sioux Falls 221, 131 S. W. 34, 48 L.R.A.(N.S.)
Brewing Co., 5 S. D. 39, 58 N. W. 1, 315 and note; State v. Billups, 63 Ore.
26 L.R.A. 138; State v. Oliver, 26 W. 277, 127 Pac. 686, 48 L.R.A.(N.S.)
Va. 422, 53 Am. Rep. 79 and note.
308 and note; Com. v. Henry, 110 Va.
1. State v. Durr, 69 W. Va. 251, 71 879, 65 S. E. 570, 26 L.R.A.(N.S.)
S. E. 767, 46 L.R.A.(N.S.) 764; Brif- 883.
fitt v. State, 58 Wis. 39, 16 N. W. 39,
5. Campbell v. Jackman, 140 la.
46 Am. Rep. 621.
475, 118 N. W. 755, 27 L.R.A.(N.S.)
Note: 48 L.R.A. (N.S.) 308.
288.
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passed by the British Parliament in 1552. At common law, prior
to the passage of this statute, such occupation was considered and held
to be a means of livelihood which anyone was free to follow..6 If
indeed the traffic in intoxicating liquors were inherently unlawful,
there would be no need for prohibition, and regulation would be im
proper, because regulatory legislation is an implied recognition of the
highest character that the business affected is not per se unlawful.7
The view that in the absence of legislation any person has a right to
engage in the sale of liquors 8 is not incompatible with the position
that there is no inherent right to sell intoxicating liquor at retail,
although language of the United States supreme court, expressing the
latter view,9 was seized on as a ground for invalidating the license
laws on the theory that, there being no "inherent right" to retail
liquors, an act licensing it is unconstitutional as authorizing an other
wise hurtful and insufferable business, the attack being made by, or
in behalf of, the public.10 But it may be observed that the language
which was thus sought to be tortured into support for such an attack
was employed in dealing with an attack coming from a quite differ
ent point of view, that is, the standpoint of the dealer whose activi
ties were curtailed by the license laws. The language, read in its
context, supports what has been widely accepted as the true doctrine,
namely, that while the right to engage in the liquor traffic is, in a
sense, a natural right, it is not one of the inalienable rights so sedu
lously guarded by organic laws, nor one of the inherent rights of
citizenship, nor one of the privileges and immunities of citizens of
the United States, nor, indeed, does it involve any constitutional
right which is violated by the mere curtailment or termination of
its exercise.11 And a corporate charter granting the right to manu6. Sopher v. State, 169 Ind. 177, 81 6, 32 U. S. (L. ed.) 346; Leisy v.
N. E. 913, 14 Ann. Cas. 27, 14 L.R.A. Hardin, 135 U. S. 100, 10 S. Ct. 681,
(N.S.) 172.
34 U. S. (L. ed.) 128; Cronin v.
7. State v. New Orleans, 113 La. Adams, 192 U. S. 108, 24 S. Ct. 219,
371, 36 So. 999, 2 Ann. Cas. 92, 67 48 U. S. (L. ed.) 365; Mette v. MeL.R.A. 70.
Guckin, 149 U. S. 781 mem., 13 S. Ct.
8. Campbell v. Jackman, 140 1a. 475, 1050, 37 U. S. (L. ed.) 934; Adams
118 N. W. 755, 27 L.R.A. (N.S.) 288. v. Cronin, 29 Colo. 488, 69 Pac. 590,
9. Crowley v. Christensen, 137 U. 63 L.R.A. 61; Cureton v. State, 135
S. 86, 11 S. Ct. 13, 34 U. S. (L. ed.) Ga. 660, 70 S. E. 332, 49 L.R.A.(N.S.)
620
182; Cassidy v. Wiley, 141 Ga. 331,
10. See infra, par. 44.
80 S. E. 1046, 51 L.R.A.(N.S-) 128;
11. License Cases, 5 How. 504, 12 State v. Calloway, 11 Idaho 719, 84
U. S. (L. ed.) 256; Bartemeyer v. Pac. 27, 114 A. S. R. 285, 4 L.R.A.
Iowa, 18 Wall. 129, 21 U. S. (L. ed.) (N.S.) 109; Godderd v. Jacksonville,
929 ; Boston Beer Co. v. Massachusetts, 15 111. 588, 60 Am. Dec. 773; Beebe
97 U. S. 25, 24 U. S. (L. ed.) 989; v. State, 6 Ind. 501, 63 Am. Dec. 391;
Mngler v. Kansas, 123 U. S. 623, 8 Welsh v. State, 126 Ind. 71, 25 N. E.
S. Ct. 273, 31 U. S. (L. ed.) 205; 883, 9 L.R.A. 664; Haggart v. Steklin,
Kidd v. Pearson, 128 U. S. 1, 9 S. Ct. 137 Ind. 43, 35 N. E. 997, 22 L.R.A.
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facture liquors gives the corporation no greater or more sacred rights
than any citizen has in this respect.12 The right to own liquor for
one's personal use occupies a somewhat different position.18 Liquor
is property and the subject of ownership ; and furthermore this right
of ownership not only is not affected by the ordinary regulatory
measures directed at the sale of liquor,14 but it cannot be denied,
according to the prevailing view.15 Then, too, intoxicating liquors
even exposed for sale under conditions creating a nuisance are still
property to such an extent that their destruction must be effected,
not by the officious act of a private person, but by the agencies and
in the manner provided by law.16 Nevertheless this item of prop
erty does not occupy the same position in the eyes of the law as the
ordinary harmless commodity. It occupies a mean ground between
such articles as foodstuffs on the one hand and obscene pictures
or other indecencies on the other. Unlike the former, it is apt to
be used in a manner harmful to the welfare and morals of society,
and unlike the latter it is capable of proper and beneficial use.17
This distinctive position occupied by liquors entails consequences
which will be presently considered.
8. General Power to ControL—At the very threshold of any con
sideration of legislation relative to the liquor traffic stands the basic
principle that some natural rights must be and are surrendered or
577; Champer v. Greencastle, 138 Ind. 32 L.R.A.(N.S.) 393; Tacoma v.
339, 35 N. E. 14, 46 A. S. R. 390, 24 Keisel, 68 Wash. 685, 124 Pac. 137,
L.R.A. 768; Jordan v. Evansville, 163 40 L.R.A.(N.S.) 426.
Ind. 512, 72 N. E. 544, 2 Ann. Cas.
Notes: 25 A. S. R. 890; 78 A. S. R.
96, 67 L.R.A. 613; Sopher v. State, 253.
169 Ind. 177, 81 N. E. 913, 14 Ann.
And see Constitutional Law, vol.
Cas. 27, 14 L.R.A.(N.S.) 172; State 6, p. 285.
v. Williams, 173 Ind. 414, 90 N. E.
12. Boston Beer Co. v. Massachu754, 140 A. S. R. 261 and note, 21 setts, 97 U. S. 25, 24 U. S. (L. ed.)
Ann. Cas. 986; New Orleans v. Smythe, 789.
116 La. 685, 41 So. 33, 114 A. S. R.
13. See infra, par. 19.
566, 6 L.R.A.(N.S.) 722; Trageser v.
14. Henderson v. Heyward, 109 Ga.
Gray, 73 Md. 250, 20 Atl. 905, 25 A. 373, 34 S. E. 590, 77 A. S. R. 384, 47
S. R. 587, 9 L.R.A: 780; Fisher v. L.R.A. 366; Blunk v. Waugh, 32 Okla.
McGirr, 1 Gray (Mass.) 1, 61 Am. 616, 122 Pac. 717, 39 L.R.A.(N.S.)
Dec. 381; In re Jugenheimer, 81 Neb. 1093.
830, 116 N. W. 966, 18 L.R.A. (N.S.)
15. Eidge v. Bessemer, 164 Ala. 599,
386; State v. Corron, 73 N. H. 434, 62 51 So. 246, 26 L.R.A.(N.S.) 349 and
Atl. 434, 6 Ann. Cas. 486; State v. note; Shreveport v. Hill, 134 La. 352,
Morris County, 36 N. J. L. 72, 13 Am. 64 So. 137, Ann. Cas. 1916A 283 and
Rep. 422 ; State v. Kittelle, 110 N. C. note. And see infra, par. 19.
560. 15 S. E. 103, 28 A. S. R. 698,
16. Nation v. District of Columbia,
15 L.R.A. 694; State v. Aiken, 42 S. 34 App. Cas. (D. C.) 453, 26 L.R.A.
C. 222, 20 S. E. 221, 26 L.R.A. 345; (N.S.) 996 and note. See infra, par.
Ex parte Brown, 38 Tex. Crim. 295, 175.
42 S. W. 554, 70 A. S. R. 743; Smvthe
17. State v. Aiken, 42 S. C. 222, 20
v. Butters, 38 Utah 151, 112 Pac. 800, S. E. 221, 26 L.R.A. 345.
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modified in entering into the social and political state, as indispensable
to the good government and the due regulation and well-being of
society. This is comprehended under the police power of govern
ment.18 In connection with liquor legislation, it has been stated
that this power is one of the incidents of society's right of selfprotection, and that government does not interfere with, or impair,
anyone's constitutional rights of liberty or property when it deter
mines that the manufacture and sale of intoxicating liquors for use
as a beverage are or may be hurtful to society, and constitute, there
fore, a business in which no one may lawfully engage.1' As lawful
as any other business, when permitted or tolerated, and as fully en
titled to protection, the liquor traffic is admittedly dangerous to public
health, safety and morals. It is therefore essentially subject to the
police power and has been so regarded for over a century,20 as is evi
denced by almost universal legislation, and recognized in innumerable
decisions cited throughout this article.
9. Federal Power.—Inasmuch as the legislative restrictions on the
liquor traffic are referable to the police power, which resides exclu
sively within the states,1 it is held that as a rule it does not rest with
the federal government to prescribe the persons who may engage in
the liquor traffic, nor dictate the circumstances under which it shall
be permitted.2 There are, however, certain phases of the business
which fall within federal cognizance, either exclusively or co-ordi
nately with the power of the states. Interstate shipments of liquor
are constitutionally subjects of congressional control,8 as are, also,
sales to members of Indian tribes,4 or on government military reser
vations,5 or in the territories.8 It also lies in the power of Congress
to impose a license tax on the business of dealing in liquors ; 7 and
this power is not inconsistent with the exclusive power of the state
18. Goddard v. Jacksonville, 15 111. 15 H1. 588, 60 Am. Dec. 773; Welsh
588, 60 Am. Dec. 773. See also Con- v. State, 126 Ind. 71, 25 N. E. 883, 9
StitOtiONAL Law, vol. 6, pp. 183- L.R.A. 664; Carleton v. Rugg, 149
Mass. 550, 22 N. E. 55, 14 A. S. R.
193.
19. Allyn's Appeal, 81 Conn. 534, 446, 5 L.R.A. 193; Hart- v. State, 87
71 Atl. 794, 129 A. S. R. 225, 23 Miss. 171, 39 So. 523, 112 A. S. R
L.R.A. (N.S.) 630; State v. Gurney, 437; State v. Morris County, 36 N. J.
L. 72, 13 Am. Rep. 422.
37 Me. 156, 58 Am. Dec. 782.
20. Mugler v. Kansas, 123 U. S. 623,
1. See infra, par. 10.
8 S. Ct. 273, 31 U. S. (L. ed.) 205;
2. Miller v. Ammon, 145 U. S. 421,
Pabst Brewing Co. v. Crenshaw, 198 U. 12 S. Ct. 884, 36 U. S. (L. ed.) 759.
S. 17, 25 S. Ct. 552, 49 U. S. (L. ed.)
3. See Commerce, vol. 5, p. 774.
925; Beauvier Club v. State, 148 Ala.
4. See Indians, vol. 14, p. 145.
643, 42 So. 1040, 121 A. S. R. 82; Ex
5. Farley v. Scherno, 208 N. Y. 269,
parte Levy, 43 Ark. 42, 51 Am. Rep. 101 N. E. 891, 47 L.R.A. (N.S.) 1031.
550; State v. Calloway, 11 Idaho 719,
6. Territory v. O'Connor, 5 Dak.
84 Pac. 27, 114 A. S. R. 285, 4 L.R.A. 397, 41 N. W. 746, 3 L.R.A. 355.
(N.S.) 109; Goddard v. Jacksonville,
7. See generally, Revenub.
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to control and regulate domestic trade,8 and has been held to extend
to dispensaries established by a state which, in the exercise of its
sovereign power, has taken charge of the business of selling liquor.9
A license issued under the federal revenue laws does not, however,
authorize the licensee to keep or sell liquors in violation of state
laws ; 10 indeed, such a license does not confer any right to conduct
the business in a state under any circumstances ; it is merely an exac
tion under the revenue laws of a tax or fee from persons who sell
liquor.11 And it may not be amiss to point out that state decisions
passing on regulatory measures adopted by the state or any of its
subdivisions are usually followed by the federal courts.12
10. State Power.—The matter of regulating and restraining the
liquor traffic, being referable to the police power 18—a power that
has resided in the states since the beginning of the present system
of government, and was not surrendered to the federal government 14
—it is held that the entire business of manufacturing and selling
liquor is completely within the control of the state,15 and is said so
to exist as a correlative of the state's duty to support paupers, to pro
tect the community from crime, and to confine and maintain the
criminal, since the liquor traffic is one source of pauperism and
crime.18 By virtue of this power the state may regulate the mode
and manner and the circumstances under which this traffic may be
conducted, and may surround the right to pursue it with such condi
tions, restrictions, and limitations as' the legislature may deem proper,
or it may prohibit it entirely. This is now a matter of universal
recognition based on a long line of decisions both federal and state.17
8. License Tax Cases, 5 Wall. 462, Iowa, 18 Wall. 129, 21 U. S. (L. ed.)
18 U. S. (L. ed.) 497, 5 Wall. 480, 18 929; Foster v. Kansas, 112 U. S. 201,
U. S. (L. ed.) 675.
5 S. Ct. 8, 97, 28 U. S. (L. ed.) 629;
9. South Carolina v. United States, Eilenbecker v. District Court, 134 U.
199 U. S. 437, 26 S. Ct. 110, 50 U. S. 31, 10 S. Ct. 424, 33 U. S. (L. ed.)
5. (L. ed.) 261, 4 Ann. Cas. 737.
801; Crowley v. Christensen, 137 U. S.
10. McGuire v. Massachusetts, 3 86, 11 S. Ct. 13, 34 U. S. (L. ed.)
Wall. 382, 18 U. S. (L. ed.) 164; 620 ; Giozza v.. Tiernan, 148 U. S. 657,
Pervear v. Massachusetts, 5 Wall. 475, 13 S. Ct. 721, 37 U. S. (L. ed.) 599;
18 U. S. (L. ed.) 608.
Reymann Brewing Co. v. Brister, 179
11. License Tax Cases, 5 Wall. 462, U. S. 445, 21 S. Ct. 201, 43 U. S.
18 U. S. (L. ed.) 497. And see infra, (L. ed.) 269; Rippey v. State, 193 U.
par. 42.
S. 504. 24 S. Ct. 516, 48 U. S. (L.
12. Note: 40 L.R.A.(N.S.) 442.
ed.) 767; Adams Exp. Co. v. Ken13. See supra, par. 8.
tueky, 214 U. S. 218, 29 S. Ct. 633,
14. See Constitutional Law, vol. 53 U. S. (L. ed.) 972; Equitable Loan,
6, p. 191.
etc., Co. v. Edwardsville, 143 Ala. 182,
15. See Constitutional Law, vol. 38 So. 1016, 111 A. S. R. 34; Terri6, p. 285.
tory v. O'Connor, 5 Dak. 397, 41 N.
16. Santo v. State, 2 la. 165, 63 W. 746, 3 L.R.A. 355; Henderson v.
Am. Dec. 487.
Heyward, 109 Ga. 373, 34 S. E. 590,
17. License Cases, 5 How. 504, 12 77 A. S. R. 384, 47 L.R.A. 366; CharaU. S. (L. ed.) 256; Bartemeyer v. per v. Greencastle, 138 Ind. 339, 35
255

I
§ 11

INTOXICATING LIQUORS

15 R. C. L.

The power of the state extends to all phases of the business, except
where the control of the subject is vested in the federal government,18
as where the matter of interstate commerce is involved.19 The manner
and extent of regulation are matters of legislative judgment only,
with the wisdom of which the judiciary has no concern.20
11. Municipal Power.—The rule that vesting municipalities with
authority to legislate on local matters does not violate the general
inhibition against delegation of legislative power 1 justifies the common
practice of authorizing municipal corporations to control, license
and restrain the liquor traffic—a practice that has the sanction of
venerable usage and judicial approval.2 However, as municipalities
ordinarily have no original police power,8 their authority over the
liquor traffic is confined to that conferred on them by the state, either
in express terms or by implication. While such authority may, in
the absence of controlling state legislation, be taken to exist as an
incident of its creation, or of the exercise of its other powers, it is
often specifically and expressly conferred, or if not that, then it is
sought to be exercised under "general welfare" clauses in constitu
tional or legislative grants of general power, such as an authorizaN. E. 14, 46 A. S. R. 390, 24 L.R.A.
18. See supra, par. 9.
768; Jordan v. Evansville, 163 Ind.
19. State v. Intoxicating Liquors,
512, 72 N. E. 544, 2 Ann. Cas. 96 102 Me. 385, 67 Atl. 312, 120 A.
and note, 67 L.R.A. 613; Schmidt v. S. R. 504 and note; State v. IntoxiIndianapolis, 168 Ind. 631, 80 N. E. eating Liquors, 106 Me. 138, 76 Atl.
632, 120 A. S. R. 385 and note, 14 265, 20 Ann. Cas. 668 and note, 29
L.R.A.(N.S.) 787; State v. Creeden, L.R.A.(N.S.) 745.
78 la. 556, 43 N. W. 673, 7 L.R.A.
Note: 27 A. S. R. 568.
295; State v. New Orleans, 113 La.
And see Commerce, vol. 5, p. 774
371, 36 So. 999, 2 Ann. Cas. 92, 67 et seq.
L.R.A. 70; State v. Gurney, 37 Me.
20. Crowley v. Christensen, 137 U.
156, 58 Am. Dec. 782; Trageser v. S. 86, 11 S. Ct. 13, 34 U. S. (L. ed.)
Gray, 73 Md. 250, 20 Atl. 905, 25 A. 620; Purity Extract, etc., Co. v. Lynch,
S. R. 587, 9 L.R.A. 780 and note; 226 U. S. 192, 33 S. Ct. 44, 57 U. S.
Lochnar v. State, 111 Md. 660, 76 (L. ed.) 184; State v. Aiken, 42 S.
Atl. 586, 19 Ann. Cas. 579; Com. v. C. 222, 20 S. E. 221, 26 L.R.A. 345;
Kimball. 24 Pick. (Mass.) 359, 35 Am. Farmville v. Walker, 101 Va. 323, 43
Dec. 326 and note; White v. Bracelin, S. E. 558, 99 A. S. R. 870, 61 L.R.A.
144 Mich. 332, 107 N. W. 1055, 8 125.
Ann. Cas. 256 and note; State v.
1. See Constitutional Law, vol. 6,
Davis, 108 Mo. 666, 18 S. W. 894, 32 p. 168.
A. S. R. 640; In re Jugenheimer, 81
2. Valverde v. Shattuck, 19 Colo.
Neb. 836, 116 N. W. 966, 18 L.R.A. 104, 34 Pac. 947, 41 A. S. R. 208;
(N.S.) 386; Bertholf v. O'Reilly, 74 Paul v. Gloucester County, 50 N. J.
N. Y. 509, 30 Am. Rep. 323; Harrell L. 585, 15 Atl. 272, 1 L.R.A. 86; State
v. Speed, 113 Tenn. 224, 81 S. W. v. Austin, 114 N. C. 855, 19 S. E. 919,
840, 106 A. S. R. 814, 3 Ann. Cas. 41 A. S. R, 817, 25 L.R.A. 283.
260, 1 L.R.A.(N.S.) 639.
Note: 35 Am. Dec. 336.
Notes: 25 A. S. R. 890; 78 A. S.
See also infra, par. 16, 22, 28, 29, 47.
R. 253.
3. See Constitutional Law, vol. 6,
And see preceding text paragraphs, p. 169; Municipal Corporations.
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tion of provisions for the general welfare, peace and happiness of
the community.4 It has been declared that when the authority of the
municipality is simply one implied as necessarily incident to the
creution of the corporation, or is granted in "general welfare" clauses
of the charter or general statutes, and the method of its exercise is
not expressly pointed out, then ordinances must be reasonable, and
the matter of reasonableness is a question of fact, according to cir
cumstances. But where the authority is expressly granted and the
method of its exercise specifically provided, then, it is held, the exer
cise of the power within the limits of the grant rests exclusively with
the municipal authorities, and is not reviewable by the courts,5 and
the motives which prompt its exercise are immaterial.6 The power
may be delegated in such a way as to make the authority of the corppration exclusive and free from limitation by action of the state legis
lature, and in such cases general state laws do not operate within
the corporate limits. A charter grant of power to control the liquor
traflic, however, does not repeal state laws on the subject or affect
their application within corporate limits, unless it is expressly so
provided. Usually corporate powers are limited by the provision
that ordinances must not be in conflict with constitutional provisions ,
or general laws, and this limitation applies, even if not expressly
stated in the grant of power, unless the contrary is so expressly
stated.7 It has been held that an act to establish an excise depart
ment in cities is a grant of original power to a municipal depart
ment, the creation of which is intrusted to the municipality itself;
and it is not a delegation of power to the municipality to be by it
passed over to a body of its own creation, that is, the municipality
creates the board but does not delegate authority to it—the power
is conferred by the statute itself.8
4. Eidge v. Bessemer, 164 Ala. 599, 26 L.R.A. 234; Pekin v. Smelzel, 21
51 So. 246, 26 L.R.A.(N.S.) 394; Lees- 111. 464, 74 Am. Dec. 105; Champer
burg v. Putnam, 103 Ga. 110, 29 S. E. v. Greencastle, 138 Ind. 339, 35 N. E.
602, 68 A. S. R. 80; Henderson v. 14, 46 A. S. R. 390, 24 L.R.A. 768;
Heyward, 109 Ga. 373, 34 S. E. 590, Robinson v. Franklin, 1 Humph.
77 A. S. R. 384, 47 L.R.A. 366; Steffv (Tenn.) 156, 34 Am. Dec. 625.
v. Monroe County, 135 Ind. 466, 35
Note: 114 A. S. R. 303.
N. E. 121, 41 A. S. R. 436; Champer 6. Schmidt v. Indianapolis, 168 Ind.
v. Greencastle, 138 Ind. 339, 35 N. E. 631, 80 N. E. 632,. 120 A. S. R. 385,
14, 46 A. S. R. 390, 24 L.R.A. 768; 14 L.R.A. (N.S.) 787.
Schmidt v. Indianapolis, 168 Ind. 631.
7. Theisen v. McDavid, 34 Fla. 440,
80 N. E. 632, 120 A. S. R. 385, 14 16 So. 321, 26 L.R.A. 234.
L.R.A.(N.S.) 787.
Note: 114 A. S. R. 300.
Note: 114 A. S. R. 298.
See generally, Municipal Corpora5. Ex parte Campbell, 74 Cal. 20, tions.
15 Pac. 318, 5 A. S. R. 418; Theisen
8. Riley v. Trenton, 51 N. J. L. 498,
v. McDavid, 34 Fla. 440, 16 So. 321, 18 Atl. 116, 5 L.R.A. 352.
R. C. L. Vol. XV.—17.
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II. Pbohibition
12. Generally.—Prohibition and the accelerating movement to
make it universal are testimonials to the inefficacy of regulatory and
license legislation to remove and prevent the evils that attend the
liquor traffic and, too, the increasing stringency of measures of regu
lation is a plain recognition of the difficulty, if not impossibility, of
protecting society against those evils by anything short of total re
straint. Gradually legislation on the subject has progressed from
mild to highly restrictive regulation, and thence, in a number of
states, to local option, which appears both the logical, and the praetical, stepping stone to direct legislative prohibition. This , sequence,
however, does not obscure the distinctiveness of the two forms of
legislation. The line of demarcation between prohibition and regula
tion is plain, notwithstanding attempts to confuse them. An act
is deemed one of regulation merely so long as it permits traffic in
any form, except, perhaps, that of governmental dispensaries ; 9 and
regulation reaches the point of prohibition, and ceases to be regula
tion, when, and only when, it wholly inhibits the traffic.10 Support
for this is found both in the view that an act whose title is confined
to a declaration of intention to regulate must not include prohibition
in its scope,11 and in the position that legislative power to regulate
does not authorize a municipality to prohibit traffic in liquors.12
Legislation forbidding sales between certain hours or on named days,
or limiting the number of saloons, in certain territory, or forbidding
their operation near certain structures or institutions, is regulation
in the strictest sense.18
13. Constitutionality of Legislation in General.—In a compara
tively early instance the view was taken that the right to manufacture
and sell intoxicating liquor cannot be prohibited by a state whose
constitution recognizes the inalienable rights of the individual, in
view of the fundamental principle that the absolute and natural rights
of the individual are the right of personal security, the right of
personal liberty, and the right to acquire and enjoy property, and
of the further fact that the right as to property must, in the nature
of things, include the right of manufacturing, buying, selling and
using.14 But this doctrine has not stood the test of time in judicial
opinion generally, for if anything can be established by repeated adju
dications, the right to prohibit the manufacture and sale of liquors
9. See infra, par. 21 et seq.
13. Ex parte Abrams, 56 Tex. Crim.
10. Paul v. Gloucester County, 50 465, 120 S. W. 883, 18 Ann. Cas. 45.
N. J. L. 585, 15 Atl. 272, 1 L.R.A. And see infra, par. 35.
86.
14. Beebee v. State, 6 Ind. 501, 63
11. See infra, par. 15.
Am. Dec. 391 and note. See also Con12. See infra, par. 16.
stitutional Law, vol. 6, p. 258 et seq.
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is now beyond question.15 And a state law does not, by prohibiting
such acts, offend any provision of the constitution of the United
States.18 A prohibition of the use of property merely for purposes
of manufacturing or selling liquor cannot, in any just sense, be
deemed a taking or appropriation of property for the public benefit,17
or without due process of law.18 Generally it is held a proper exer
cise of the police power to make the sale of liquor in prohibition ter
ritory a nuisance.19 The lack of an express exception, from a state
prohibitory law, of intoxicating liquors imported from another state
while in the original packages, although an exception is made of
liquors imported from foreign countries, does not make the statute
entirely void, whether the failure to specify such exception was due
to accident or from the fact that it was deemed unnecessary, or from
misunderstanding as to the existence of such an exception.20 A
constitutional amendment forever- prohibiting the manufacture and
sale of intoxicating liquors, except for medical, scientific, and mechani
cal purposes, is not a restriction on the power of the legislature to
prohibit by statute; and therefore it remains, as before, within the
legislative power to prohibit sales for any purpose.1 And it has been
held that the fact that the constitution prescribes the punishment
for the sale of intoxicating liquors does not prevent the legislature
from imposing other and different or greater punishment for using,
15. Mugler v. Kansas, 123 U. S. 623, S. E. 1007, 122 A. S. R. 461 and note;
8 S. Ct. 273, 31 U. S. (L. ed.) 205; State v. Aiken, 42 S. C. 222, 20 S. E.
Kidd v. Pearson, 128 U. S. 1, 9 S. 221, 26 L.R.A. 345, overruling McCulCt. 6, 32 U. S. (L. ed.) 346; Rippey lough v. Brown, 41 S. C. 220, 19 S. E.
v. Texas, 193 U. S. 504, 24 S. Ct. 516, 458, 23 L.R.A. 410; Farmville v. Walk48 U. S. (L. ed.) 767; Purity Extract, er, 101 Va. 323, 43 S. E. 558, 99 A. S.
etc., Co. v. Lynch, 226 U. S. 192, 33 R. 870, 61 L.R.A. 125.
S. Ct. 44, 57 U. S. (L. ed.) 184;
Note: 9 L.R.A. 780.
Marks v. State, 159 Ala. 71, 48 So.
16. Boston Beer Co. v. Massachu864, 133 A. S. R. 20 and note; Ex setts, 97 U. S. 25, 24 U. S. (L. ed.)
parte Campbell, 74 Cal. 20, 15 Pac. 989; Foster v. Kansas, 112 U. S. 201,
318, 5 A. S. R. 418; Carlton v. State, 5 S. Ct. 8, 97, 28 U. S. (L. ed.) 629;
135 Ga. 660, 70 S. E. 332, 49 L.R.A. Kidd v. Pearson, 128 U. S. 1, 9 S. Ct.
(N.S.) 182; Santo v. State, 2 la. 165, 6, 32 U. S. (L. ed.) 346.
63 Am. Dec. 487; State v. Durein, 70
Note: 15 L.R.A. (N.S.) 923.
Kan. 1, 78 Pac. 152, 15 L.R.A. (N.S.)
And see supra, par. 7. See also
908 and note; State v. Topeka Club, Constitutional Law, vol. 6, p. 285.
82 Kan. 756, 109 Pac. 183, 20 Ann.
17. Mugler v. Kansas, 123 U. S. 623,
Cas. 320, 29 L.R.A.(N.S.) 722; State 8 S. Ct. 273, 31 U. S. (L. ed.) 205.
v. Frederickson, 101 Me. 37, 63 Atl.
18. Kidd v. Pearson, 128 U. S. 1,
535, 115 A. S. R. 295 and note, 8 9 S. Ct. 6, 32 U. S. (L. ed.) 346.
Ann. Cas. 48, 6 L.R.A.(N.S.) 186;
19. See infra, par. 174.
White v. Bracelin, 144 Mich. 332, 107
20. Com. v. Gagne, 153 Mass. 205,
N. W. 1055. 8 Ann. Cas. 256; Hart v. 26 N. E. 449, 10 L.R.A. 442.
State. 87 Miss. 171, 39 So. 523, 112
1. State v. Weiss, 84 Kan. 165, 113
A. S. R. 437; State v. Phillips, 109 Pac. 388, 36 L.R.A. (N.S.) 73 and
Miss. 22, 67 So. 651, L.R.A.1915D 530; note.
State v. Herring, 145 N. C. 418, 58
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or permitting one's premises to be used, for the sale of intoxicating
liquors, as the two offenses are separate and distinct and require differ
ent proof to support them.2 On the other hand, there is authority
for the proposition that constitutional authority to forbid the sale
of liquor does not warrant the legislature in forbidding one person
to keep it in his possession for another.8 And a constitutional direc
tion to the legislature to enact local option laws impliedly prohibits
that body from directly legislating on phases of the subject not cov
ered by the constitution. For instance, where the constitution gives
to the people of any locality the right to prohibit sales within its
limits, the legislature can neither forbid sales outside to be shipped
into local option territory, nor make such a shipment a sale at the
place of destination, nor make it unlawful to have liquor in one's
possession, or to give the same to another.4
14. Equal Protection and Privileges ; Class or Special Legislation.—
A prohibitory law is not objectionable as class legislation because
it permits sales by licensed druggists, at least where it does not under
take to say who shall be licensed as druggists. The power under
which the legislature may regulate the traffic warrants it in commit
ting it to persons whom, by reason of special training and habits,
it may decree peculiarly fitted for such duty.5 And such an act
does not deny the equal protection of the laws to retailers where
it excepts from the prohibition druggists, manufacturers, persons who
give away liquors in their homes as a matter of hospitality, and rail
way corporations dispensing liquors in dining cars under state license.6
In reply to the objection, frequently made, that prohibition laws
whose operation is expressly confined to or withheld from certain
localities work an unconstitutional discrimination against the pro
hibition territory, it is laid down as a general proposition that any
law for the prohibition of the liquor traffic, which applies equally
to all the persons in a locality, is constitutional, and that the state
may make that locality of whatever character it wishes; it being
immaterial whether it is a regular political division of the state, or
a municipal corporation, or a district fixed arbitrarily by the law.7
For instance, traffic may be permitted in cities, towns, and villages
2. Stout v. State, 36 Okla. 744, 130 Kan. 751, 37 Am. Rep. 284.
Pae. 553, 45 L.R.A.(N.S.) 884.
6. Ohio v. Dollison, 194 U. S. 445,
3. State v. Gilman, 33 W. Va. 146, 24 S. Ct. 703, 48 U. S. (L. ed.) 1062.
10 S. E. 283, 6 L.R.A. 847.
7. State v. Richardson, 48 Ore. 309,
4. Com. v. Campbell, 133 Ky. 50, 85 Pac. 225, 8 L.R.A. (N.S.) 362 and
117 S. W. 383, 19 Ann. Cas. 159, 24 note.
L.R,A.(N.S.) 172; Keller v. State,
Notes: 15 L.R.A. (N.S.) 940; 8 Ann.
(Tex.) 87 S. W. 669, 1 L.R.A.(N.S.) Cas. 258.
489 and note. See also infra, par. 79
See infra, par. 26, 35 et seq. See
et seq.
also Constitutional Law, vol. 6, pp.
5. Intoxicating Liquor Cases, 25 416-417.
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and prohibited elsewhere.8 And classification of the counties of a
state so as to permit the sale of intoxicating liquors in some, while
it is prohibited in others, does not violate the provision of the federal
constitution that no state shall deny to any person within its juris
diction the equal protection of the laws.9 A statute making the sale
of intoxicating liquors unlawful within a certain county and declar
ing that the place of the delivery of the liquors within such county
shall be the place of sale is constitutional and valid as a police regu
lation.10 A prohibition statute which, in the main, applies through
out the entire state is not rendered void as local legislation by reason
of the fact that it retains in force local prohibition laws adopted in
some portions of the state, and applies only in those portions which
either have no local legislation on the question, or have passed laws
narrower than the state law.11
15. Title and Subject of Act.—A constitutional provision found in
nearly all the states, to the effect that no law shall embrace more
than one subject, which shall be expressed in its title, is one which
has been employed with frequency to assail various liquor laws. In
the application of such provisions, as well as in their general appli
cation, there is a tendency to take a medium course which will respect
the object of such provisions, looking to the prevention of deception,
and which, at the same time, will not make the requirements of the
title so stringent as to embarrass the legislature in the discharge of
its duties.12 Therefore, it has been frequently decided that "regula
tion" does not include prohibition; and, consequently, that a title
which indicates a purpose merely to "regulate" traffic in intoxicants
is not broad enough to cover provisions, in the body of the enact
ment, which prohibit such traffic.18 However, an act forbidding the
sale of liquors by small measure is not prohibition but is regulation,
and it is therefore not objectionable as going beyond the purpose
of the title, "An Act to Regulate," etc.14 Everything connected with
the main purpose and reasonably adapted to secure the objects indi
cated by the title may be embraced within the act.15 Therefore where
a title declares prohibition to be the purpose, it will be deemed to
comprehend provisions designed to meet all the devices and shifts
which lawless ingenuity invents for evading the law. Accordingly
an act prohibiting the maintenance of a place where intoxicants are
8. State v. Berlin, 21 S. C. 292, 53
12. Note: 15 L.R.A. (N.S.) 430. And
Am. Rep. 677.
see Statutes.
9. Atkinson v. Southern Exp. Co.,
13. People v. Gadway, 61 Mich. 285,
94 S. C. 444, 78 S. E. 516, 48 L.R.A. 28 N. W. 101, 1 A. S. R. 578.
(N.S.) 349.
Note: 20 Ann. Cas. 328.
10. State v. Herring, 145 N. C. 418,
14. Paul v. Gloucester, 50 N. J. L.
58 S. E. 1007, 122 A. S. R. 461.
585, 15 Atl. 272, 1 L.R.A. 86. And
11. State v. Pitts, 160 Ala. 133, 49 see infra, par. 27.
So. 441, 686, 135 A. S. R. 79.
15. See Statutes.
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received and kept for use as a beverage is within the scope of a title
declaring its purpose to be prohibition, manufacture and sale.16 Sim
ilarly a provision prohibiting the carrying of intoxicating liquors into
a club room has been held to be within a title indicating that the
statute is to prohibit the sale of such liquors.17 And it has been
held that a provision forbidding gifts of liquor may be properly
enacted under a title which professes to prohibit sales merely; but
there is some dissent on this point, especially with respect to gifts
as a matter of hospitality, as distinguished from so-called gifts in
evasion of prohibitory laws.18 An act whose title voices the purpose
of authorizing municipalities and other subdivisions of the state to
buy and sell spirituous, vinous, and malt liquors, and to regulate
or prohibit the sale of such liquors, and which provides for the estab
lishment of dispensaries by towns, cities and counties, and forbids
sales by all other corporations or persons, has but one object, namely,
to provide for sales exclusively by municipalities, and it, therefore,
does not offend the constitutional provisions against dual objects.19
16. Municipal Power.—The general legislative powers of munici
palities are elsewhere discussed,20 and it need be observed in this
connection merely that they are confined to those expressly granted
by the legislature, and those to be inferred from general grants of
power, or necessarily incident to those granted.1 This general doc
trine is applied in ascertaining the power to prohibit sales,2 and under
it municipalities have been denied the right to operate dispensaries,,
except where expressly authorized by the legislature to do so.8 Where
the liquor traffic is not prohibited by general laws, a city cannot
effect prohibition under the appearance of regulation whereby those
engaged in the business are harassed by arbitrary, oppressive and
unreasonable restrictions.4 Legislative authority to license and regu
late the sale of intoxicating liquors does not authorize a municipality
to prohibit it either in express terms or by imposing prohibitive
license fees.5 And the power to prohibit cannot be invoked to justify
16. State v. Topcka Club, 82 Kan.
1. As to municipal power to regu756, 109 Pac. 183, 20 Ann. Cas. 320 late or license, see infra, par. 28, 29,
and note, 29 L.R.A.(N.S.) 722.
47, 48.
17. State v. Phillips, 109 Miss. 22,
2. For numerous illustrations, see
67 So. 651, L.R.A.1915D 530.
15 L.R.A.(N.S.) 937 note.
18. Parkinson v. State, 14 Md. 184,
3. See infra, par. 21 et seq.
74 Am. Dec. 522; State v. Fulks, 207
4. State v. Dannenburg, 151 N. C.
Mo. 26, 105 S. W. 733, 13 Ann. Cas. 718, 66 S. E. 301, 26 L.R.A.(N.S-)
732 and note, 15 L.R.A.(N.S.) 430 890: Bennett v. Pulaski, (Tenn.) 52
and note.
S. W. 913, 47 L.R.A. 278.
19. Sheppard v. Dowling, 127 Ala.
5. Ex parte Sikes, 102 Ala. 173, 15
1, 28 So. 791, 85 A. S. R. G8.
So. 522, 24 L.R.A. 774; State v. Police
Note: 20 Ann. Cas. 323.
Jury', 120 La. 163, 45 So. 47, 124 A.
20. See Municipal Corporations. S. R. 430, 14 L.R.A. (N.S.) 794 and
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unreasonable regulations.6 Nor does power to regulate or prohibit
sales include authority to prohibit individuals from bringing liquors
into the city for their own use.7 A fortiori, the mere general power
to improve the morals, order, and comfort of its inhabitants does
not authorize a municipality to make unlawful the keeping on stor
age or deposit of intoxicating liquors, in or at any place where any
drinks or beverages are kept for sale, although the sale of such liquors
is prohibited by state laws.8 Nor can it in such circumstances legis
late against mere ownership, purchase or receiving.9 Power to pro
hibit the sale of harmless soft drinks is not conferred on a municipal
ity by a charter provision, in general terms, authorizing it to enact
and enforce all local sanitary, police, and other regulations.10 But
it seems that power to suppress, regulate and restrain authorizes a
city to prohibit;11 and power to suppress barrooms is included in
general constitutional authority to pass all such local police, sanitary
and other regulations as are not in conflict with general laws; and
statutory authority to pass all ordinances not in conflict with state
or federal constitutions or laws authorize a city to forbid the keep
ing of any tippling house, dramshop or barroom within its. limits,
where it can do so without the conflict forbidden.12 Likewise an ordi
nance prohibiting the sale of intoxicating liquors is authorized by a
town charter giving power to make ordinances for the preservation
of good order, decency and decorum, where such sales are unlawful
in the county in which the town is situated.18
17. Acts or Transactions Prohibited in General.—An ordinance
forbidding the keeping of any tippling house, dramshop or barroom
within the city is a valid exercise of the police power, on the part
of a municipality on which the power has been effectually conferred.14
And it seems that gifts may be forbidden, except perhaps such gifts
as are clearly a matter of hospitality and not a mere cover for an
illegal sale, and unless the legislative control over the traffic is defined
by the constitution in terms which negative the existence of power
to forbid such acts.15 A drayman who hauls a shipment of liquor
note; Bronson v. Oberlin, 41 Ohio St. 373, 34 S. E. 590, 77 A. S. R. 384,
476, 52 Am. Rep. 90.
47 L.R.A. 366.
Note: 114 A. S. R. 302.
10. Tolliver v. Blizzard, 143 Ky. 773,
See infra, par. 72.
137 S. W. 509, 34 L.R.A. (N.S.) 890.
6. Paul v. Washington, 134 N. C.
11. Pekin v. Smelzel, 21 111. 464, 74
363, 47 S. E. 793, 65 L.R.A. 902.
Am. Dec. 105.
7. Com. v. Campbell, 133 Ky. 50,
12. Ex parte Campbell, 74 Cal. 20,
117 S. W. 383, 19 Ann. Cas. 159, 24 15 Pac. 318, 5 A. S. R. 418.
L.RA.(N.S-) 1172.
13. Fortner v. Duncan, 91 Ky. 171,
8. Eidge v. Bessemer, 164 Ala. 599, 15 S. W. 55, 11 L.R.A. 188.
51 So. 246, 26 L.R.A. (N.S.) 394 and
14. Ex parte Campbell, 74 Cal. 20,
note.
15 Pae. 318, 5 A. S. R, 418.
9. Henderson v. Heyward, 109 Ga.
15. State v. Fulks, 207 Mo. 26, 105
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from a railway station to the consignee's residence is no less a carrier
because he acts as agent for the consignee, and the legislature may
forbid such hauling, though it could not forbid the consignee from
removing the liquor from the depot to his home.16 With respect
to soliciting orders in prohibition territory,17 it appears that statutes
forbidding such acts have usually been attacked on the ground of
interference with interstate commerce. The bearing of the commerce
clause of the federal constitution on traffic in liquors is elsewhere
discussed.18 It may, however, be well to mention in this connection
that while the state may properly forbid the solicitation of orders
within the state, although they are to be filled outside, power to for
bid solicitation or order by circulars sent into the state by mail has
been denied.19 It seems that the police power extends to the prohibi
tion of advertisements of intoxicating liquors for sale,20 and it has
been held that a statute making it a misdemeanor to act as the agent
of either the purchaser or seller in effecting a sale of intoxicating
liquor at any place where sales are prohibited is constitutional.1 On
the other hand, the extreme view has been taken that that restraint
on the exercise of the police power, which forbids the legislature to
impair the legal ownership and use of one's property, renders invalid
an act making it criminal for a person who may be the owner or
proprietor of any house or building, in prohibition territory, to solicit
or take an order from another person for intoxicating liquors, to be
sent or delivered to the proprietor or owner of such house for the
person giving such order.2
18. Manufacture.—Where a state lawfully exercises its police power
by prohibiting the manufacture of intoxicating liquors, the mere
fact that incidentally property will be of less value if it cannot be
used in the prohibited business will not affect the validity of the law.8
A charter empowering a corporation to manufacture liquor is not
a contract which is violated by a statute forbidding the manufacture
and sale of liquor, for legislatures have no power to make such a
contract, and thus, in effect, bargain away the police power.4 And
no vested rights which are unconstitutionally impaired by a law forS. W. 733, 13 Ann. Cas. 732 and
20. State v. Delaye, 193 Ala. 500,
note, 15 L.R.A.(N.S.) 430.
68 So. 993, L.R.A.1915E 640 and note.
16. State v. Wignall, 150 1a. 650,
1. Hart v. State, 87 Miss. 171, 39
128 N. W. 935, 34 L.R.A.(N.S.) 507. So. 523, 112 A. S. R. 437.
17. As to whether such acts consti2. Ex parte Brown, 38 Tex. Crim.
tute a punishable offense, see infra, 295, 42 S. W. 554, 70 A. S. R. 743.
par. 104.
As to possession or storage, see infra,
18. See Commerce, vol. 5, p. 774 par. 19.
et seq.
3. Cureton v. State, 135 Ga. 660, 70
19. R. M. Rose Co. v. State, 133 Ga. S. E. 332, 49 L.R.A.(N.S.) 182.
353, 65 S. E. 770, 36 L.R.A.(N.S.)
4. Boston Beer Co. v. Massachu443 and note. See also Commerce, setts, 97 U. S. 25, 24 U. S. (L. ed.)
vol. 5, p. 779.
989.
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bidding the manufacture and sale of beer can be acquired by the
erection and operation of a brewery for a number of years under
a law permitting such manufacture and sale.5 The subsequent manu
facture of beer in a "dry" county for use in starting refermentation of
other beer on hand when a local option law becomes operative in that
county may be made a criminal offense, without depriving the brewers
of their property without due process of law.6 And an owner of grain
may in the exercise of the police power be forbidden to distill his
grain into intoxicating liquor. Legislation of this kind does not
interfere with the right of possession or use of property, except for a
specific purpose.7 So legislation forbidding one who has grown
grapes and manufactured them into wine, large quantities of which
he has on hand, to maintain any tippling house, dramshop, or other
place where wine is sold or given away, does not unconstitutionally
deprive him of his property without just compensation or due process
of law.8
19. Ownership, Possession or Storage.—It has been declared obiter
that since liquor may be injurious to public health and morals, the
state may declare that it shall not therein be the subject of property
ownership or possession.9 This view has sometimes been regarded
as deriving support from a dictum of Mr. Justice Harlan of the
United States supreme court that the state may prohibit the manu
facture of liquor for the maker's own use as a beverage.10 But it is
not thought that such doctrine is likely to meet with any consider
able approval. Generally speaking, it is the traffic and not the liquor
itself which is subject to the police power; and the property right,
the privilege of the individual to acquire and use liquors to satisfy his
own personal tastes and appetites, should remain inviolate.11 It has
been held generally that the mere possession and use for such pur
poses are not inherently injurious to the health, morals, or safety of
the public; and, therefore, that legislation prohibiting such acts is
not a legitimate exercise of police power, but, on the contrary, is an
abridgment of the privileges and immunities of the citizen without
any legal justification, and, as such, void.12 Indeed, it has even been
5. State v. Mugler, 29 Kan. 252, 44 205, affirming 29 Kan. 252, 44 Am.
Am. Rep. 634, affirmed 123 U. S. 623, Rep. 634.
8 S. Ct. 273, 31 U. S. (L. ed.) 205.
11. See supra, par. 7.
6. Eberle v. State, 232 U. S. 700, 34
12. Eidge v. Bessemer, 164 Ala. 599,
S. Ct. 464, 58 U. S. (L. ed.) 803.
51 So. 246, 26 L.R.A.(N.S.) 394 and
7. Ingram v. State, 39 Ala. 247, 84 note; Com. v. Campbell, 133 Ky. 50,
Am. Dee. 782.
117 S. W. 383, 19 Ann. Cas. 159 and
8. Ex parte Young, 154 Cal. 317, note, 24 L.RA.(N.S.) 1172 and note;
97 Pac. 822, 22 L.R.A.(N.S.) 330.
Com. v. Smith, 163 Kv. 227, 173 S.
9. Preston v. Drew, 33 Me. 558, 54 W. 340, L.R.A.1915D 172 and note;
Am. Dee. 639.
Shreveport v. Hill, 134 La. 352, 64 So.
10. Mugler v. Kansas, 123 U. S. 137, Ann. Cas. 1916A 283 and note,
623, 8 S. Ct. 273, 31 U. S. (L. ed.)
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held that the attempt of the legislature to make the keeping of liquor
by one citizen for another, in a local option territory, whether for a
consideration or without a consideration, a crime violates tliis right
of property, and is not a valid exercise of the police power.18 And
legislation subjecting one in possession of premises on which liquor
is sold, disposed of, obtained, or furnished in violation or evasion
of law, to fine, whether the act is with his knowledge or consent or
not, has been held to violate a constitutional provision that absolute
and arbitrary power over the lives, liberty, and property of freemen
exists nowhere in the republic.14 The view has been taken that for
bidding anyone to carry into a county where the sale of intoxicating
liquor is prohibited more than a half gallon of such liquor on any
one day deprives him of his constitutional property rights in case
he has no intent to sell it; 15 but there was a dissent from this view,
and it may be observed that the fact that one is allowed to bring a
half gallon into the territory each day would seem to be a sufficient
answer to any contention that the act was an unconstitutional inter
ference with the right to own and use liquors for private purposes.16
But it would seem that this limitation on the power to restrict owner
ship or possession has reference to a total prohibition, and that the
legislature may properly prevent ownership or storing at particular
places or under certain conditions. Such a view would justify a hold
ing that ownership or possession with intent to sell may be forbidden,17
or that a state does not unconstitutionally deprive one of equal pro
tection of the laws by forbidding the keeping of intoxicating liquor
in any locker or other place in any social club, or carrying it to such
club, although a property right in such liquors is recognized by the
law.18
20. "Nonintoxicating" Beverages.—In measuring the power to pro
hibit traffic in nonintoxicating beverages, a distinction is to be ob
served between those which are nonalcoholic and those which are
nonintoxicating though they contain some alcohol. The one is usu
ally a harmless article which can in no way injure the peace and
morals of society; the other is or may be harmful, in that it may
stimulate the appetite for alcoholics, or may be a means of evading
prohibitory laws. Accordingly it has been held that the police power
does not extend to the prohibition of the sale of harmless soft drinks,
13. Ex parte Brown, 38 Tex. Crim. L.R.A. (N.S.) 299.
295, 42 S. W. 554. 70 A. S. R. 743;
16. Note: 14 Ann. Cas. 569.
State v. Gilman, 33 W. Va. 140, 10 . 17. Eilenbecker v. District Court,
S. E. 2S3, 6 L.R.A. 847.
134 U. S. 31, 10 S. Ct. 424, 33 U. S.
14. Campbellsville v. Odewalt, 72 S. (L. ed.) 801.
W. 314, 24 Ky. L. Rep. 1717, 60
18. State v. Phillips, 109 Miss. 22,
L.R.A. 723.
67 So. 651, L.R.A.1915D 530. See in15. State v. Williams, 146 N. C. 618, fra, par. 53, 117 et seq.
61 S. E. 61, 14 Ann. Cas. 562, 17
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even though, under the guise of selling such drinks, some persons
may attempt to sell intoxicants.19 But liquors which belong to the
same general class as intoxicating liquors, and which may or may
not be intoxicating, may, in the exercise of the police power, be de
clared intoxicating irrespective of whether they possess that quality
as a matter of fact.20 In dealing with beverages which, in general,
are regarded as intoxicating, the legislature is not bound to resort
to a discrimination with respect to ingredients and processes of manu
facture which, in the endeavor to eliminate innocuous beverages from
the condemnation, would facilitate subterfuges and frauds and fetter
the enforcement of the law. A contrary conclusion, logically pressed,
would save the nominal power while preventing its effective exercise.
If, having regard for the artifices which are employed to effect the
sale of intoxicants under the guise of harmless beverages, it is deemed
necessary to extend the prohibition to nonintoxicating alcoholic drinks,
the legislature may do so, and, in doing so, it does not unconstitu
tionally deprive any person of property without due process of law.
This is true of cider, which, although sweet and harmless when it
first comes from the press, soon reaches a state of fermentation which
renders it alcoholic.1 It is particularly true of the various forms of
nonintoxicating malt beverages whose similarity to the intoxicating
has been taken as justifying the prohibition of traffic in such drinks
as "near beer," and similar beverages placed upon the market under
different names.2 Questions relative to just what articles are covered
by prohibitory or regulative enactments are elsewhere treated.8
III. Dispensaries
21. Establishment in General.—Some states, notably South Caro
lina, have enacted statutes prohibiting the sale of intoxicating liquors,
by any private individual or citizen, and giving the sale of such liquor
exclusively to the state or to municipalities, sales to be made by desig
nated officers, or in public places called "dispensaries." Such acts,
sometimes called public monopolies, are quasiprohibitory in charac
ter and are justified by those attributes of the police power which
19. Tolliver v. Blizzard, 143 Kv. 773,
1. State v. Frederickson, 101 Me. 37,
137 S. W. 509, 34 L.R.A.(N.S.) 890 63 Atl. 535, 115 A. S. R. 295, 8 Ann.
andnote.
Cas. 48, 6 L.R.A.(N.S.) 186.
20. Marks v. State, 159 Ala. 71, 48
2. Purity Extract, etc., Co. v. Lvnch,
So. 864, 133 A. S. R. 20; Sawver v. 226 U. S. 192, 33 S. Ct. 44, 57 U. S.
Botti, 147 la. 453, 124 N. W. 787, 27 (L. ed.) 184; Laugel v. Bushnell, 197
L.R.A.(N.S.) 1007; State v. Miller, 92 I1l. 20, 63 N. E. 1086, 58 L.R.A. 266;
Kan. 904, 142 Pac. 979, Ann. .Cas. State v. Fargo Bottling Works Co.,
1916B 365; State v. Frederickson, 101 19 N. D. 396, 124 N. W. 387, 26 L.R.A.
Me. 37, 63 Atl. 535, 115 A. S. R. 295, (N.S.) 872 and note.
8 Ann. Cas. 48 and note, 6 L.R.A.
Note: 31 L.R.A. (N.S.) 890.
(N.S.) 18G and note.
3. See infra, par. 140 et seq.
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warrant entire prohibition.4 As negativing the right of government
to establish dispensaries, it has been suggested that traffic in liquors
was, before the organization of the government, and is properly, a
private pursuit, and that the undertakings which government may
prosecute are confined to those of a public character which the individ
ual is without power to accomplish.5 Such doctrine, however, never
attained general acceptance; the prevailing view is that these laws
do not violate the inalienable rights of citizens, and are not class
legislation,6 but are a valid exercise of the police power.7 A state
whose voters, on its organization, made prohibition state wide at an
election held in pursuance of an enabling act of Congress, which
authorized the legislature to establish dispensaries, is not precluded
from establishing dispensaries, on the theory that a provision in the
constitution at that time adopted, reserving to the voters of every
county and district, as to all local legislation, the powers of initiative
and referendum reserved to the people by the constitution for the
state at large, gave the local voters the right to legislate by initiative
and referendum upon the manufacture and sale of intoxicants in the
respective localities.8 The provision of a dispensary act that it does
not repeal any law that tends to prohibit, retard, restrain or restrict
the traffic in intoxicating drinks does not refer to general or special
laws regulating the method of obtaining licenses to sell liquor, and
such laws are, therefore, repealed.9
22. Municipal Dispensaries.—In the absence of express legislative
authority, municipalities have no power to establish a dispensary
system for selling liquors; and no such power is conferred by a
provision authorizing it to license and regulate the management
of barrooms, nor can it be implied from the "general welfare" clause
of a charter,10 or from the power to control and direct the sale of
liquors.11 The legislature, however, may invest municipalities with
such power,12 and in doing so, it authorizes a public undertaking in
the promotion of which public money may be expended.1"
It has
4. Note: 15 L.R.A.(N.S.) 946.
28 So. 791, 85 A. S. R. 68.
5. Beebe v. State, 6 Ind. 501, 63
10. Leesburg v. Putnam, 103 Ga.
Am. Dec. 391.
110, 29 S. E. 602, 68 A. S. R. 80.
6. Sheppard v. Dowling, 127 Ala. 1,
11. Lofton v. Collins, 117 Ga. 434,
28 So. 791, 85 A. S. R. 68; Equitable 43 S. E. 708, 61 L.R.A. 150.
Loan, etc., Co. v. Edwardsville, 143
12. Sheppard v. Dowling, 127 Ala.
Ala. 182, 38 So. 1016, 111 A. S. R. 1, 28 So. 791, 85 A. S. R. 68; Plumb
34.
v. Christie, 103 Ga. 686, 30 S. E. 759,
7. State v. Aiken, 42 S. C. 222, 20 42 L.R.A. 181.
S. E. 221, 26 L.R.A. 345, overruling
13. Equitable Loan, etc., Co. v. EdM'Cullough v. Brown, 41 S. C. 220, 19 wardsville, 143 Ala. 182, 38 So. 1016,
S. E. 458, 23 L.R.A. 410.
111 A. S. R. 34; Farmville v. Walker,
8. Smythe v. State, 2 Okla. Crim. 101 Va. 323, 43 S. E. 558, 99 A. S. R.
286, 101 Pac. 611, 139 A. S. R. 918. 870 and note, 61 L.R.A. 125.
9. Sheppard v. Dowling, 127 Ala. 1.
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also been determined that legislation of this character does not vio
late a constitutional provision forbidding corporations to engage in
any business not expressly authorized by charter, since such provision
refers exclusively to private corporations, and also because the power
thus given is conferred by charter within the meaning of the provi
sion; nor does it offend a constitutional provision that no law shall
renew or extend the charter of more than one corporation, since that
provision refers solely to extension of time, and for the further reason
that it applies to private, and not to municipal, corporations.14 Such
a course is not violative of a constitutional provision against irrevo
cable grants of special privileges and immunities,15 nor is such a law
an act for raising revenue within the meaning of a constitutional
provision requiring revenue acts to originate in the lower house of
the legislature.16 A statute committing the retailing of liquor to
cities, towns and counties, and forbidding sales by all other bodies or
persons, does not offend a constitutional provision against duality of
objects, since its purpose is obviously single, namely, to provide for
sales exclusively by municipalities.17
23. Nature and Incidents of Dispensaries.—The United States
supreme court, in holding that a federal tax on the profits derived from
a state dispensary is not objectionable as taxing an arm of the state
government, appears to have committed itself to the view that the
operation of such a dispensary is not a governmental function.18 On
the other hand, state tribunals take the view that the establishment
and conduct of a dispensary by a municipality is a governmental func
tion exercised to promote the health, morals and safety of the public.
This view regards the liquors as impressed with a public trust, regard
less of whether the business does or may yield a profit.19 And it has
been held that the operation of a dispensary by a municipal corpora
tion is a franchise within the meaning of a statute authorizing an
action in the nature of quo warranto against the usurper of a fran
chise.20 While the bearing of the interstate commerce clause of the
federal constitution on the liquor traffic, and its effect on state meas
ures for the control of the business, are, in general, elsewhere dis
cussed,1 it may be well to point out that discrimination in favor of
14. Sheppard v. Dowling, 127 Ala. 199 U. S. 437, 26 S. Ct. 110, 50 U. S.
1, 28 So. 791, 85 A. S. R. 68.
(L. ed.) 261, 4 Ann. Cas. 737.
15. Plumb v. Christie, 103 Ga. 686,
19. Equitable Loan, etc., Co. v. Ed30 S. E. 759, 42 L.R.A. 181.
wardsville, 143 Ala. 182, 38 So. 1016,
16. Sheppard v. Dowling, 127 Ala. I11 A. S. R. 34 and note. And see
1, 28 So. 791, 85 A. S. R. 68; Plumb Levy and Seizure.
v. Christie, 103 Ga. 686, 30 S. E. 759,
20. Uniontown v. State, 145 Ala.
42 L.R.A. 181.
471, 39 So. 814, 8 Ann. Cas. 320.
17. Sheppard v. Dowling, 127 Ala.
1. See Commerce, vol. 5, p. 774 et
1, 28 So. 791, 85 A. S. R. 68.
seq.
18. South Carolina v. United States,
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liquors bought from a dispensary, as against purchases beyond the
limits of the state for the personal use of the purchaser, with respect to
the necessity of having certificates as to purity, etc., would constitute
a burden on interstate commerce.2 But liquors purchased outside the
state for personal use, merely because the packages in which they come
into the state do not have the required certificates, are not contraband
within the meaning of a dispensary law requiring persons intending
to import liquors for personal use to certify to a named official the
quantity and kind of liquor, and the name of the person from whom,
it is proposed to purchase, and requiring the certificate to be attached
to the package when it comes into the state, and declaring the contents
contraband either if unaccompanied by the certificate, or if different
from the liquor therein described.8 Liquors purchased in another
state at a distillery, for the use of the purchaser himself, and trans
ported by him in his own private conveyance across the state line
toward his home, are held not to have arrived within the state, within
the meaning of the Wilson act, so as to become contraband under a
dispensary law while in course of transportation between the state
boundary and the home of the purchaser.4 Recovery from a munici
pality for liquor purchased by it on credit in direct violation of a
dispensary act requirement that it purchase for cash only has been
denied5
IV. Regulation
Natvre and Constitutionality in General
24. Generally.—To regulate the liquor traffic is to permit or suffer
it to be conducted in some form or under some conditions. Regula
tion, as the term is usually understood, implies mere control or curtail
ment of the extent, methods or incidents of the business; and, as
previously * stated, regulation becomes prohibition only when the re
straint on the traffic is such as absolutely to^prevent it in all circum
stances.7 Instances of regulation as distinguished from prohibition
are found in legislation forbidding sales to certain classes of persons,
such as minors, females or inebriate?, or prohibiting certain attrac
tions, conveniences or comforts in saloons; 8 and the same is true of
provisions requiring saloons to be closed between certain hours or oC
specified days,9 or limiting the number of saloons in certain terri2. State v. Holleyman, 55 S. C. 207,
5. Bluthenthal v. Headland, 132 Ala.
31 S. E. 362, 33 S. E. 366, 45 L.R.A. 249. 31 So. 87, 90 A. S. R. 904.
667.
6. Tacoma v. Keisel. 68 Wash. 685,
3. State v. McGee, 55 S. C. 247, 33 124 Pac. 137, 40 L.R.A. (N.S.) 757.
S. E. 353, 74 A. S. R. 741.
7. Sec supra, par. 2, 12.
4. State v. Hollevman. 55 S. C. 207,
8. Ex parte Lewinsky, 66 Fla. 324,
31 S. E. 362, 33 S. E. 366, 45 L.R.A. 63 So. 577, 50 L.R.A.(N.S.) 1156.
567.
9. State v. Calloway, 11 Idaho 719,
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tory.10 Such laws operate as a check, as a partial restraint, on the
traffic, not as an absolute inhibition, and are in the strictest sense
regulation.11 That form of regulation which requires liquor dealers
to obtain licenses before engaging in the business of selling is here
inafter discussed in a separate chapter.12
25. Discrimination between Individuals or Classes.—The police
power of the state, like other governmental authority, is to be used
for the common welfare, impartially and without unjust discrimina
tion; and while, as between liquor selling and other callings less
harmful to the public, the former may be discriminated against, there
is no warrant for unjust discrimination as between individuals engaged
in the same business ; and this is especially true where the right to
sell liquor is recognized by constitution.18 For instance, a statute
undertaking to make lawful the sales of intoxicating liquors by a
social club under circumstances where like sales by other social clubs
are unlawful operates as unjust discrimination.14 . It has also been
held that prohibiting sales at any place of business where dry goods,
jewelry or hardware is sold is arbitrarily discriminatory,15 but it i?
not certain that such a decision can stand the test of the general
doctrine that legislation, limited in its application, is not objection
able as class legislation or as denying the equal protection of the laws,
if it affects alike all persons within the sphere of its operation and
applies equally to all members of the classes to which it relates.16
Under this doctrine, special restrictions are not necessarily class leg
islation because hotels with one hundred rooms or more are exempt
therefrom.17 The exception of certain callings from the operation
of an ordinance penalizing the carrying on of business pursuits
including the sale of liquor on Sunday is not unreasonable or im
properly discriminating where the exception includes all persons
generally within the excepted classes.18 Regulations which apply to
all liquor dealers, both wholesale and retail, are not objectionable as
class legislation, for the classification is both natural and practical
under the accepted theory that the position of the liquor traffic with
reference to the police power is distinct from that of every other
84 Pac. 27, 114 A. S. R. 285, 4 L.R.A. 643, 42 So. 1040, 121 A. S. R. 82.
(N.S.) 109.
15. Chicago v. Netcher, 183 111. 104,
10. Ex parte Abrams, 56 Tex. Crim. 55 N. E. 707, 75 A. S. R. 93, 48
465, 120 S. W. 883, 18 Ann. Cas. 45. L.R.A. 261.
11. Hart v. Scott, 50 N. J. L. 585,
16. See Constitutional Law, vol.
15 Atl. 272, 1 L.R.A. 86.
6, p. 369 et seq.
12. See infra, par. 40 et seq.
17. Ex parte Lewinsky, 66 Fla. 324,
13. State v. New Orleans, 113 La. 63 So. 577, 50 L.R.A.(N.S.) 1156.
371, 36 So. 999, 2 Ann. Cas. 92, 67
18. Theisen v. McDavid, 34 Fla. 440,
L.R.A. 70.
16 So. 321, 26 L.R.A. 234. See in14. Beauvoir Clnb v. State, 148 Ala. fra, par. 138.
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form of human endeavor or activity.19 The fact that the sale of
intoxicating malt beverages is restricted to manufacturers does not
show an intention to discriminate in their favor, so as to render the
statute void.20 And a statute forbidding intoxication or drinking on
railroad cars cannot be condemned as special legislation because it
does not include sleeping, dining and buffet cars within the inhibi
tion.1 An act making a sale by a clerk, agent or servant a sale by
the employer and rendering the latter legally responsible therefor is
not objectionable as special legislation.2 Nor is the keeper of a saloon
deprived of his property without due process of law or of the equal
protection of the laws because he is made punishable for permitting
treating in his place of business, while the persons purchasing the
liquor are not punished for doing the treating.8
26. Discrimination between Localities.—The question frequently
arises as to whether the legislature in the exercise of the police power
may prescribe different regulations for licensing the sale of spirituous
liquors in different localities within its borders. It is quite clear
that regulations which might prove very effective in one locality
might be found very inefficient in another, and it would seem, there
fore, that to render the exercise of this admitted power most effective
the regulations should be adapted to the wants and conditions of the
different localities to which they are to be applied. Accordingly it
is held, in keeping with the decisions involving prohibitory laws,4
that a statute prescribing regulations for certain municipalities or
other governmental subdivisions or for specified communities is a
valid exercise of the police power. It does not unconstitutionally
abridge the privileges and immunities of the citizen or deny the equal
protection of the laws to the individual, nor does it ordinarily offend
provisions in state constitutions requiring statutes to be general in
character and uniform in operation.5 To render such a law one of
public and general obligation, it is not necessary that it be applicable
to all parts of the state; all that is required is that it shall apply
equally to all persons within the territorial limits described in the act.6
Accordingly, a statute granting to one ' municipality the right to
permit the sale of intoxicating liquor within its limits, which is not
19. State v. Calloway, 11 Idaho 719,
3. Tacoma v. Keisel, 68 Wash. 685,
84 Pac. 27, 114 A. S. R. 285, 4 L.R.A. 124 Pae. 137, 40 L.R.A.(N.S.) 757.
(N.S.) 109.
4. See supra, par. 14.
20. Com. v. Henry, 110 Va. 879, 65
5. State v. Barrett, 138 N. C. 63ft,
S. E. 570, 26 L.R.A.(N.S.) 883.
50 S. E. 506, 1 L.R.A.(N.S.) 626;
1. Tarantina v. Louisville, etc., R. Bronson v. Oberlin, 41 Ohio St. 476.
Co., 254 111. 624, 98 N. E. 999, Ann. 52 Am. Rep. 90.
Cas. 1913B 1058.
Notes: 8 L.R.A. (N.S.) 362; 8 Ann.
2. State v. Lundgren, 124 Minn. 162, Cas. 258.
144 N. W. 752, Ann. Cas. 1915B 377.
6. State v. Berlin, 21 S. C. 292, 53
See infra, par. 120 et seq.
Am. Rep. 677.
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permitted in the state at large, does not violate the constitutional
prohibition against granting special privileges or immunities.7 And
an act authorizing villages having colleges or universities within their
limits to regulate liquor selling and provide against its evils is not
objectionable as local, special or class legislation.8 The equal pro
tection of the laws is not denied to citizens of a certain county by a
statute providing that having in possession in that county more than
a quart of liquor without license to sell the same shall be deemed
prima facie evidence of intent to make an illegal sale thereof.9 This
specific phase of the police power is further illustrated by decisions
upholding legislation forbidding saloons to be conducted near certain
institutions, such as schools, churches, asylums and the like.10
27. Title and Subject of Acts.—As to the constitutional require
ment that the subject of an enactment shall be expressed in the title,11
the general rule, which is applied to liquor statutes as to others, is that
the language used in the title of the statute must, on a proper construc
tion thereof, indicate a purpose to legislate on the subjects contained
in the body of the act; so that, making every reasonable intendment in
favor of the statute, it may reasonably be said that the object of the
law is expressed in the title thereof. But the title need not express the
various details or methods incorporated in the statute for the purpose
of effecting the legislative intent. If all the provisions of the law
relate to the one general subject, which is expressed in the title, and
are so definite as not to mislead or deceive, the constitutional re
quirement as to the expression of the subject in the title is suffi
ciently complied with. While generality of expression in the title
is not of itself objectionable, and although a proper general title, used
in the enactment of a liquor law, will carry with it a variety of details
for the purpose of accomplishing the object aimed at, it is absolutely
essential that all the provisions of the statute should be germane to
the subject expressed in the title. Therefore a liquor law will be
declared void, as opposed to the constitutional mandate requiring
expression of the subject thereof in the title, in so far as it contains
matter, in the body of the law, not reasonably to be expected under
such a title.12 When the title contains one general subject which is
clearly expressed, it may, in the body, include a provision for all
matters germane and referable to that subject.18 Under a title specify
ing regulation as the object, it is permissible to enact a prohibition
7. Hall v. Dunn, 52 Ore. 475, 97
10. See infra, par. 35.
Pac. 811, 25 L,R.A.(N.S.) 193.
11. See generally, Statutes. And
8. Brongon v. Oberlin, 41 Ohio St. see supra, par. 15.
476, 52 Am. Rep. 90.
12. Note: 20 Ann. Cas. 325 et seq.
9. State v. Barrett, 138 N. C. 630,
13. Beauvoir Club v. State, 148 Ala.
50 S. E. 506; 1 L.R.A.(N.S.) 626. 643, 42 So. 1040, 121 A. S. R. 82.
And see infra, par. 165.
R. C. L. Vol. XV.—18.
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against sales in small quantities,14 or to prohibit sales to certain classes
of persons or to forbid certain attractions or conveniences in saloons
which serve to entice persons thereto, or to prolong their stay.15
Where the title specifies "intoxicating liquors" as the subject of regu
lation, provisions relative to intoxicating bitters sold under the name
of patent medicine may be enacted.16 And provisions relative to
search, seizure and destruction of liquor, and specifying what facts
shall be prima facie evidence in such proceedings, are germane to
a title expressing the purpose of regulating and licensing sales.17
Under a title which specifies hours of selling and Sunday closing as
the subject of the act, it may be made an offense for a dealer to per
mit persons to enter during closing periods,18 or to keep open at such
times a barroom or other place for selling.19 And it may be noted
that an amendatory statute requiring saloons to be closed between
named hours on week days is germane to the amended act which
required them to be closed on Sundays and holidays.20 An act
forbidding sales near certain structures and public institutions is
not objectionable as containing more than one subject because the
localities named are widely separated.1 And an act granting a city
charter and limiting the number of saloons in said city to not more
than two in any half block, and creating and providing for a court
to try offenses committed in the city does not violate the constitu
tional provision that no bill shall contain more than one subject.2
Municipal Power of Regulation
28. Generally.—In common with other phases of the police power,
the regulation of the liquor traffic may be delegated to municipalities.8
While general statutes regulating this traffic are not impaired by
municipal charters except where a contrary intent is declared,4 an
ordinance prohibiting the carrying on of certain business pursuits
including the sale of liquor within the city on Sunday is not invalid
because it excepts from its inhibition various business pursuits which
are not excepted from the operation of the state law on the same
14. Hart v. Scott, 50 N. J. L. 585, 643, 42 So. 1040, 121 A. S. R. 82.
15 Atl. 272, 1 L.R.A. 86.
20. Dinuzzo v. State, 85 Neb. 351,
15. Ex parte Lewinsky, 66 Fla. 324, 123 N. W. 309, 29 L.R.A.(N.S.) 417.
63 So. 577, 50 L.R.A. (N.S.) 1156 and
1. Howell v. State, 71 Ga. 224, 51
note.
Am. Rep. 259.
16. Howell v. State, 71 Ga. 224, 51
2. Ex parte Abrams, 56 Tex. Crim.
Am. Rep. 259.
465, 120 S. W. 883, 18 Ann. Cas. 45.
17. Rose v. State, 171 Ind. 662, 87
3. Bronson v. Oberlin, 41 Ohio St.
N. E. 1037, 17 Ann. Cas. 228.
476, 52 Am. Rep. 90. See supra, par.
18. State v. Calloway, 11 Idaho 719, 11 and 16, and infra, par. 47, 48.
84 Pac. 27, 114 A. S. R. 285, 4 L.R.A.
4. State v. Robinson, 101 Minn. 277,
(N.S.) 109.
112 N. W. 269, 20 L.R.A.(N.S.) 1127.
19. Beauvoir Club v. State, 148 Ala.
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subject.5 An ordinance forbidding treating in saloons, • though it
regulates and restricts the sale of intoxicating liquor, is not an amend
ment to existing ordinances regulating such traffic, so that it must
be passed as an amendment rather than as an original ordinance.6
While the motives that prompt the enactment of an ordinance can
not be considered by the court in determining whether the ordinance
is reasonable or unreasonable and oppressive, the fact remains that
it must be reasonable.7 As has been stated, power to regulate does
not authorize a municipality to prohibit the traffic.8 Regulatory
power over the traffic is usually conferred on municipalities in express
terms,9 though such bodies have often justified regulations under what
is commonly called the "general welfare clause" of their charters.10
But a city whose power to regulate and license is expressly limited
to places where liquor is sold to be drunk on the premises cannot
forbid all Sunday traffic, under its general power to preserve peace
and good order, etc., when the legislature has enacted general stat
utes forbidding Sunday sales.11 The power of a municipality to
punish what is also an offense under state liquor laws is controlled,
to a large extent, by the language of the power conferred.12
29. Express Municipal Power over Liquor Traffic.—Under express
legislative power to regulate tippling houses and dramshops, a munici
pality may forbid the keeper of such a place to provide chairs, seats
or stools, or to permit persons therein to sit on boxes or barrels and
the like. Such an ordinance is germane to the power conferred
because of its tendency to prevent the assembly of disorderly or
intemperate persons, and to diminish intemperance 'and its evil effects
by lessening the inducements to make long stays in dramshops, and
by making it inconvenient and tiresome to do so.18 Power to regu
late liquor selling and the places where liquor is sold authorizes
a city to prohibit selling or furnishing in a room having its principal
entrance on an alley, or in a room not fronting on a street,14 or to
forbid the maintenance of any booth, stall or similar inclosure in
5. Theiscn v. McDavid, 34 Fla. 440, 10 L.R.A. 520: State v. Austin, 114
16 So. 321, 26 L.RA. 234.
N. C. 855, 19 S. E. 919, 41 A. S. R.
6. Tacoma v. Keisel, 68 Wash. 685, 817, 25 L.R.A. 283.
124 Pac. 137, 40 L.R.A.(N.S.) 757.
11. Loeb v. Attica, 82 Ind. 175, 42
7. Loeb v. Attica, 82 Ind. 175, 42 Am. Rep. 494.
Am. Rep. 494; Paul v. Washington,
12. Note: 17 L.R.A.(N.S.) 49. And
134 N. C. 363, 47 S. E. 793, 65 L.R.A. see generally, Municipal Corpoea902; Bennett v. Pulaski, (Tenn.) 52 tions.
S. W. 913, 47 L.R.A. 278. And see
13. Pate v. Jonesboro, 75 Ark. 276,
supra, par. 16.
87 S. W. 437, 112 A. S. R. 55, 5 Ann.
8. See supra, par. 16.
Cas. 381 and note.
9. See infra, par. 29.
14. Maple v. Hiser, 89 Ohio St. 265,
10. Theisen v. McDavid, 34 Fla. 440, 106 N. E. 37, Ann. Cas. 1916B 1020,
16 So. 321, 26 L.R.A. 234; Monroe v. L.R.A.1915A 1129.
Lawrence, 44 Kan. 607, 24 Pac. 1113,275
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saloons,15 or to forbid saloonkeepers to permit women to be in or
about their premises, or to sell them liquor.16 Express power to
suppress and restrain authorizes a municipality to prohibit sales by
the small measure;17 and authority to forbid treating in saloons is
conferred on a city by a charter empowering it to regulate the sell
ing and giving away of intoxicating liquors, and to make regulations
necessary for the preservation of peace and good order within its
limits.18 A city may forbid a saloon within a certain distance of
a bridge inside its limits which is its principal highway across a
stream, under its power to control its streets, alleys and bridges and
to prescribe how and where certain classes of business shall be con
ducted.10 Periods for keeping saloons closed may be prescribed
under municipal power to regulate and restrain liquor dealers and
their places of business,20 or under power to license sales and to pro
vide for peace and good order.1 The keeping of games and devices
for amusements in places where liquor is sold may be forbidden by
a municipal corporation having the power of regulation and control,
although the state may have imposed a tax on such things when used
in connection with such places.2 Municipalities also have power to
forbid sales in connection with other kinds of business, such as dry
goods, clothing, jewelry, and hardware,8 but prohibiting the use of
screens, -blinds, stained glass, etc., or anything that will obstruct
the view of the interior of saloons is not authorized by a mere general
authority to license and regulate saloons.4
Acts, Articles and Persons Regulated in General
30. Generally.—There is no inherent right in a purchaser of intox
icating liquor to offer it to another in a saloon as an act of hospi
tality which cannot be taken away under the police power of the
state, and an ordinance forbidding the keeper of a saloon to permit
liquor to be bought by one person and drunk by another in his
place of business is not unreasonable.5 Requiring a person convicted
15. State v. Barge, 82 Minn. 256,
1. State v. Washington, 44 N. J. L.
94 N. W. 911, 53 L.R.A. 428.
605, 43 Am. Rep. 402.
16. People v. Case, 153 Mich. 98,
2. Paul v. Washington, 134 N. C.
116 N. W. 558, 18 L.R.A. (N.S.) 657. 363, 47 S. E. 793, 65 L.R.A. 902.
And see Constitutional Law, vol. 6,
3. Chicago v. Netcher, 183 111. 104,
p. 285.
55 N. E. 707, 75 A. S. R. 93, 48
17. Pekin v. Smelzel, 21 111. 464, 74 L.R.A. 261.
Am. Dec. 105.
18. Tacoma v. Keisel, 68 Wash. 685, 466, 35 N. E. 121, 41 A. S. R, 436;
124 Pae. 137, 40 L.R,A.(N.S.) 757.
Champer v. Greeneastle, 138 Ind. 339,
19. Sand Point v. Doyle, 11 Idaho 35 N. E. 14, 46 A. S. R. 390, 24
642, 83 Pac. 598, 4 L.R.A. (N.S.) 810. L.R.A. 768 and note.
20. State v. Calloway, 11 Idaho 719,
5. Tacoma v. Keisel, 68 Wash. 685,
84 Pac. 27, 114 A. S. R. 285 and note, 124 Pac. 137, 40 L.R.A.(N.S-) 757.
4 L.R.A.(N.S.) 109.
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of intoxication to make a disclosure, under oath, of when, where,
how and from whom he procured the drink, does not violate the
constitutional provisions as to due process of law, equal protection,
or right to trial by jury; nor is it against public policy or natural
justice.6 It has been held that a statute imposing a penalty for keep
ing a place where it is reputed that intoxicating liquors are kept for
sale in violation of law is not unconstitutional, as construed to embrace
only a reputation founded on legitimate evidence, and to permit an
accused to defend by showing the reputation to be unwarranted.7
On its face, however, such legislation would seem insupportable under
the most liberal view of the police power, because even giving it the
construction noticed above, it is tantamount to making reputation
prima facie evidence of illegal keeping, and thus operates as a depriva
tion of liberty or property without due process of law.8 The invalid
ity of a provision permitting the revocation of licenses does not render
void provisions of the ordinance prescribing the manner in which
the business shall be conducted, for violation of which a penalty is
prescribed.9 Generally it is held within the police power to make
it a nuisance to sell liquor in a manner forbidden by law.10 The
validity of the imposition of certain civil liabilities on persons or
property engaged or used in the liquor traffic is elsewhere discussed.11
31. "Nonintoxicating" Beverages.—Since it lies within the police
power to prohibit the sale of nonintoxicating beverages which con
tain alcohol, and to declare them intoxicating irrespective of whether
they possess that quality as a matter of fact,12 it follows that the legis
lature may regulate traffic in such articles, and it seems that the
distinction observed between nonintoxicating alcoholics and nonalcoholics for the purpose of determining the validity of prohibitory
laws does not apply in the case of mere regulation.18 So the legis
lature may require nonintoxicating malt beverages containing alcohol
to be sold by the manufacturer in specified receptacles and quantities
directly to the consumer, who shall not be allowed to drink them on
the premises where sold, without infringing the rights of liberty or
property of persons desiring to deal in such beverages.14 Municipal
ordinances regulating the sale of nonintoxicating alcoholic beverages
have been upheld as reasonable.15 Fundamentally the power over
6. In re Clayton, 59 Conn. 510, 21
10. See infra, par. 174.
Atl. 1005, 21 A. S. R. 128, 13 L.R.A.
11. See infra, par. 198.
66.
12. See supra, par. 20.
7. State v. Thomas, 47 Conn. 546,
13. State v. Fargo Bottling Works
36 Am. Rep. 98.
Co., 19 N. D. 396, 124 N. W. 387, 26
8. State v. Beswick, 13 R. I. 211, L.R.A. (N.S.) 872 and note.
43 Am. Rep. 26 and note. And see
Note: 34 L.R.A. (N.S.) 890.
infra, par. 165.
14. Com. v. Henry, 110 Va. 879,
9. Paul v. Washington, 134 N. C. 65 S. E. 570, 26 L.R.A.(N.S.) 883.
363, 47 S. E. 793, 65 L.R.A. 902.
15. Monroe v. Lawrence, 44 Kan.
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intoxicating liquors differs only in degree from the right to regulate
imitations and substitutes for such beverages, and especially those
which approach closely to the border line of being intoxicating.16
32. Patrons, Frequenters or Employees of Saloons in General.—
Probably no phase of the power to suppress the evils of the liquor
traffic is more zealously exercised than that which looks to the inhibi
tion of sales to the classes of persons who are regarded as special
objects of governmental protection. To guard drunkards against
their own weaknesses, and against the cupidity of those who would
prey on them, and to protect society against the mischief that inebri
ates may work, it is proper to legislate against their presence in
saloons, and to make it an offense to sell or even to give them liquor.17
It is also permissible to regulate or prohibit sales to Indians,18 fe
males 19 and minors.20 Indeed, there is no constitutional ground on
which a liquor dealer can successfully assail a statute forbidding sales
to minors, who are usually regarded as objects of special protection.1
Statutes tending to exclude minors from saloons have been upheld
in a number of cases in which the exclusion was not in terms made
absolute, but was couched in terms implying more than an isolated
or brief call, by the use of such words as "frequent," "loiter" or "re
main." 2 An ordinance forbidding unmarried minors to enter any
barroom unless as agent or servant is not void, unreasonable, or
inconsistent with a statute which makes' it unlawful to sell or give
intoxicating liquors to such persons.8
33. Females.—Police regulations forbidding the presence of women
in saloons, especially regulations which forbid women to enter or
be on the premises for such purposes as serving drinks, waiting on
patrons, or enticing customers, are quite generally sustained ; 4 and
it seems that this end may properly be accomplished by the indirect
607, 24 Pac. 1113, 10 L.R.A. 520 (for- 19 S. E. 919, 41 A. S. R. 817, 25
bidding sales of cider in quantities of L.R.A. 283.
less than one gallon).
4. Cronin v. Adams, 192 U. S. 108,
Note: 26 L.R.A. (N.S.) 890.
24 S. Ct. 219, 48 TJ. S. (L: ed.) 365,
16. Com. v. Henry, 110 Va. 879, 65 affirming 29 Colo. 488, 69 Pac. 590, 63
S. E. 570, 26 L.R.A.(N.S.) 883.
L.R.A. 61; Ex parte Lewinsky, 66 Fla.
17. Ex parte Lewinsky. 66 Fla. 324, 324, 63 So. 577, 50 L.R.A.(N.S.) 1156;
63 So. 577, 50 L.R.A.(N.S.) 1156; State v. Nelson, 10 Idaho 522, 79 Pac.
Altenburg v. Com., 126 Pa. St. 602, 17 79, 109 A. S. R. 226, 3 Ann. Cas. 322
Atl. 799, 4 L.R.A. 543.
and note, 67 L.R.A. 808; Com. v.
Note: 3 Ann. Cas. 325.
Price, 123 Ky. 163, 94 S. W. 32, 13
18. See Indians, vol. 14, p. 145.
Ann. Cas. 489 and note; People v.
19. See infra, par. 33.
Case, 153 Mich. 98, 116 N. AV. 558, 18
20. Note: 3 Ann. Cas. 325. And L.R.A. (N.S.) 657 and note; State v.
see infra, par. 125 et seq.
Baker, 50 Ore. 381, 92 Pac. 1076, 13
1. Ex parte Lewinsky, 66 Fla. 324, L.R.A. (N.S.) 1040.
63 So. 577, 50 L.R.A. (N.S.) 1156.
Note: 49 L.R.A. 111.
2. Note: 22 L.R.A. (N.S.) 1007.
And see Constitutional Law, vol.
3. State v. Austin, 114 N. C. 855, 0, pp. 285, 393.
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method of refusing a license to, or exacting a higher license fee from,
dealers who permit females to come on the premises for any purposas
not excepted from the inhibition.5 Legislation expressly excluding
them for specified purposes does not deprive females of their prop
erty without due process of law, destroy their right to pursue a lawful
calling, or deny them equal rights and privijeges under the law, where
liquor cannot be sold without a license.6 But the view has been
taken that this restraint cannot be made absolute, and that provisions
in such broad terms as to exclude women for lawful or even neces
sary purposes, or to prevent them from standing or loitering within
a given distance from a building where liquor is sold cannot bo
upheld.7 Of course such provisions are valid where it is made a
defense if the person entering was of good repute, sober'and orderly
and had the consent of her husband, parent or guardian, or if the
entry was a matter of necessity.8 An ordinance making it an offense
for any female to enter or be on the premises for the purpose of being
supplied with liquor, or for any female to serve or wait upon any
person in any place where intoxicants are sold has been held by one
court to violate a constitutional provision that no person shall, on
account of sex, be disqualified from entering on any lawful business
or vocation.9 But it is to be observed that the same court has
since not only upheld the exaction of a larger fee from dealers who
employ women than from those who do not,10 but also sustained an
ordinance prohibiting sales in places where entertainments are given
provision mentioned does not limit the power to regulate the business
of selling liquor.11 Of course if such legislation were to be considand females attend as waitresses, declaring that the constitutional
ered solely as a discrimination against sex it could not stand, but it
is supportable under the police power by reason of the immorality
that might result from giving females unrestrained access to saloons.12
34. Care of Inebriates.—Provisions for the exclusion of drunkards
from saloons and for the prevention of sales of liquor to them 18 do
not exhaust the legislative power on the subject. A statute provid5. Spc infra, par. 58.
Note: 18 L.R.A.(N.S.) 657.
6. Adams v. Cronin, 29 Colo. 488,
8. Com. v. Price, 123 Kv. 163, 94
69 Pae. 590, 63 L.R.A. 61, affirmed S. W. 32, 13 Ann. Cas. 489.
192 U. S. 108, 24 S. Ct. 219, 48 U. S.
9. In re Maguire, 57 Cal. 604, 40
(L. ed.) 365; People v. Case, 153 Mich. Am. Rep. 125.
98, 116 N. W. 558, 18 L.R.A. (N.S.)
10. Ex parte Fclcblin, 96 Cal. 360,
657 and note.
31 Pac. 224, 31 A. S. R. 223. See in.
Note : 49 L.R.A. 111.
fra, par. 58.
7. State v. Nelson, 10 Idaho 522, 79
11. Ex parte Hayes, 98 Cal. 555, 33
Pac. 79, 109 A. S. R. 226, 3 Ann. Pac. 337, 20 L.R.A. 701.
Cas. 322 and note, 67 L.RA. 808;
12. Adams v. Cronin, 29 Colo. 488,
Gastenau v. Com., 108 Ky. 473, 56 69 Pac. 590, 63 L.R.A. 61.
S. W. 705, 94 A. S. R. 386, 49 Lil.A.
Note: 49 L.R.A. 111.
I11 and note.
13. See supra, par. 32.
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ing for the establishment of an asylum for inebriates, which exact*
contributions to support the institution from liquor dealers, is not
objectionable as imposing unequal taxation. It is apparent that such
an act is for the regulation of the liquor selling.14 And a statute
levying a tax of two per cent ^n liquor license fees, and requiring
municipalities to set aside such percentage of fees received by it, to
be used in defraying the expense of maintaining a state hospital for
inebriates, does not, because directed at moneys collected by the
municipality, violate a constitutional exemption of public property
from taxation.15 The power to provide for the care and cure of
habitual drunkards by public authority does not justify an act author
izing a drunkard who "is pecuniarily unable to procure and pay for
treatment for such disease" to be sent to a private institution at public
expense. A law of this kind is not an exercise of the police power
of the state, and is unconstitutional because it compels the county,
without its consent, to tax its citizens for the benefit of private per
sons and institutions not accountable to the state, and not the legiti
mate objects of public charity, because not paupers in such a sense
as renders them properly public charges.16 Provisions for compulsory
commitment of inebriates to such institutions, even where protective
rather than penal, must, in order to insure their validity, be such as
to protect the person sought to be committed, against error or imposi
tion. It seems that such statutes will be upheld where, and only
where, they surround the alleged inebriate with such protection as
is accorded persons accused of crime, such as notice, hearing and, in
some instances, at least, trial by jury.17
Nature, Number, Location or Condition of Places for Dispensing
35. Generally.—Liberty and property are not taken without due
process of law by a statute forbidding drinking or intoxication on
railroad cars or station grounds; 18 and the use or keeping of intoxi
cating liquors for any purpose in any refreshment saloon or restau
rant may be forbidden in the interest of public peace and safety.19
In the exercise of the police power the state may regulate the manner
in which druggists shall sell whisky, and to that end may prescribe
the form of prescription to be given by physicians.20 But it has
14. State v. Cassidy, 22 Minn. 312,
17. Leavitt v. Morris, 105 Minn. 170,
21 Am. Rep. 765. And see Spend- 117 N. W. 393, 15 Ann. Cas. 961 and
thrifts and Habitual Drunkards.
note, 17 L.R.A.(N.S.) 984.
15. Leavitt v. Morris, 105 Minn. 170,
18. Tarantina v. Louisville, etc., R.
117 N. W. 393, 15 Ann. Cas. 961 and Co., 254 111. 624, 98 N. E. 999, Ann.
note, 17 L.R.A.(N.S.) 984.
Cas. 1913B 1058.
16. Wisconsin Keelev Institute Co.
19. State v. Clark, 28 N. H. 176, 61
v. Milwaukee Countv, 95 Wis. 153, 70 Am. Dec. 611.
N. W. 68, 60 A. S. R. 105, 36 L.R.A.
20. State v. Pence, 173 Ind. 99, 89
55. And see Poor and Poor Laws. N. E. 488, 140 A. S. R. 240 and note,
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been held that an ordinance is void as unreasonable and oppressive,
which requires a druggist under a heavy penalty to file quarterly
statements verified by himself and all his clerks, as to the kind and
quality of liquor sold by him, and when and to whom sold.1 The
number of saloons within a municipality may be limited, and such
a limitation impairs no person's constitutional rights; and if it pre
vents some persons from keeping dramshops who might do so un
der unlimited ordinances, that is merely an incidental result which
does not affect the validity of the limitation thus imposed in the
exercise of the police power.2 Very frequently a law provides that
traffic in liquor shall not be carried on within a certain distance of
a church or other public institution, and such laws are generally
regarded as constitutional, notwithstanding the discrimination against
the locality; the courts holding that the right to protect schools,
churches, and other public institutions against the evil effects of a
saloon is within the proper exercise of the police power of the state.*
For example, a statute forbidding sales or tippling within four miles
of an incorporated institution of learning is a reasonable regulation,4
and so is a statute forbidding any person to keep a saloon where
spirituous or intoxicating liquors are sold within one hundred rods
of any public school in a specified county.5 But a statute forbidding
sales near a structure or institution of a specified name in a certain
county is void for ambiguity where there are two of the same name
in the county.6
36. Attractions, Comforts or Amusements.—Regulations, statutory
and municipal, prohibiting the use of lounging places, chairs, seats,
games, music, and other devices for rendering more attractive the
places where intoxicating liquors are sold have been enacted in a
number of states. Clearly, in the absence of any such regulation, it
would seem that a dealer in intoxicating liquors has the right to
make his place as private or attractive as he pleases, so long as he
keeps within the bounds of the general laws regulating all business,
and does not make his place so attractive as to become a nuisance.
Perhaps this so-called right would better be called a mere matter of
sufferance, for a dealer has no constitutional right to privacy in the
sale, nor to the privilege of rendering his place of business attractive
20 Ann. Cas. 1180, 25 L.R.A.(N.S.) 44 Am. Rep. 554.
818.
Note: 8 L.R.A.(N.S.) 362.
Note : 10 Ann. Cas. 401.
And see supra, par. 26.
1. Clinton v. Phillips, 58 111. 102, 11
4. Johnson v. State, 3 Lea (Tenn.)
Am. Rep. 52.
469, 31 Am. Rep. 648.
2. People v. Harrison, 256 111. 102,
6. White v. Gracelin, 144 Mich. 332.
99 N. E. 903, Ann. Cas. 1913E 362 107 N. W. 1055, 8 Ann. Cas. 256 and
and note; Ex parte Abrams, 56 Tex. note.
Crim. 465, 120 S. W. 883, 18 Ann.
6. State v. Partlow, 91 N. C. 550,
Cas. 45. And see infra, par. 54.
49 Am. Rep. 652.
3. Ex parte McClain, 61 Cal. 436,
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for the loiterer by the use of chairs and tables, or otherwise.7 Legis
lation making it unlawful for a saloon keeper to keep in his saloon
any chairs, seats or stools, or to permit persons to sit upon kegs, boxes,
barrels, and casks in a saloon run by him, is a valid and reasonable
exercise of the power to regulate,8 as is the essentially similar require
ment that all liquor sold in saloons be served and drunk at the
counter.9 A fortiori, it is proper to forbid the maintenance of any
booth, stall or other means of secrecy in connection with saloons.10
It is also proper to forbid free lunches, or other attractions or amuse
ments such as games or music,11 the maintenance of restaurants or
eating rooms in connection with barrooms,12 and the conduct of any
other business, in a saloon, except the sale of cigars and tobacco.18
37. Devices for Secrecy; Side Rooms; Special Entrances, Screens,
etc.—Having regard to the encouragement to immoral practices af
forded by private apartments in connection with saloons, it is fre
quently provided by statute or ordinance that there shall be no side
room, booth, lounging place, stall or similar inclosure in or connected
with any saloon,14 and it is likewise held that forbidding the use of
side, rear or trap doors connected with a saloon for the sale or deliv
ery of liquors, or the entrance or exit of customers, is not an unreason
able restraint on the use of property.15 A somewhat similar ordinance
making it unlawful to sell, furnish, or give away intoxicating liquors
as a beverage in a room having its principal door or place of entrance
on an alley or in a room not fronting on a street has been held to be
a reasonable regulation, and violative of no constitutional provision.18
The limit of permissible legislation of this kind appears to have been
reached in the attempt to forbid screens, curtains or other obstruction
to a clear view of the interior from the street. While such a require
ment is upheld when applying to hours of closing,17 the courts are
not unanimous in holding that such a provision may properly be
made applicable during lawful hours. There is authority to support
legislation in terms broad enough to have that effect ; 18 but as sug7. Ex parte Lewinsky, 66 Fla. 324, note; State v. Barge, 82 Minn. 256, 84"
63 So. 577, 50 L.R.A. (N.S.) 1156 and N. W. 911, 53 L.R.A. 428.
note.
15. Paul v. Washington, 134 N. C.
8. Pate v. Jonesboro, 75 Ark. 276, 363, 47 S. E. 793, 65 L.R.A. 902;
87 S. W. 437, 112 . A. S. R. 55, 5 Maple v. Hiser, 89 Ohio St. 265, 106
Ann. Cas. 381.
N. E. 37, Ann. Cas. 1916B 1020 and
9. Paul v. Washington, 134 N. C. note, L.R.A.1915A 1129.
363, 47 S. E. 793, 65 L.R.A. 902.
Note: 50 L.R.A. (N.S.) 1157.
10.. See infra, par. 37.
16. Maple v. Hiser, 89 Ohio St. 265,
11. Note: 50 L.R.A.(N.S.) 1163.
106 N. E. 37, Ann. Cas. 1916B 1020,
12. Paul v. Washington, 134 N. C. L.R.A.1915A 1129.
363, 47 S. E. 793, 65 L.R.A. 902.
17. See infra, par. 39.
13. State v. Gerhardt, 145 Ind. 439,
18. Paul v. Washington, 134 N. C.
44 N. E. 469, 33 L.R.A. 313.
363, 47 S. E. 793, 65 L.R.A. 902.
14. Ex parte Lewinsky, 66 Fla. 324,
Note: 50 L.R.A. (N.S.) 1158.
63 So. 577, 50 L.R.A. (N.S.) 1156 and
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gested before, such legislation has been condemned as going beyond
the police power,1' especially when enacted by municipal councils.20
Closing Periods
38. Generally.—It is within the exercise of the police power for
the legislature to enact laws against keeping open on Sunday places
for the sale of intoxicating liquors, whether such sales are for profit
or not. Nor is it material whether the sales are public or private,
provided the places are kept open therefor.1 Such legislation does
not interfere with the right of contract or with vested rights,2 nor
does it deprive dealers of property without due process of law, and
it is not objectionable as class legislation, at least when it applies
to all dealers, wholesale and retail.8 The view has been expressed
that such legislation is an improper interference with religious free
dom, as to those persons whose religion does not make Sunday a
day of worship,4 but as to this it is to be observed that the require
ment does not have for its object the enforcement of the observance
of the Christian sabbath,5 but is designed for the preservation of
peace and public order, and therefore it is referable to, and justifiable
under, the police power.6 Legislation requiring saloons to be closed
on week days between certain hours is also proper, so long as the
hours prescribed are reasonable. Municipal ordinances have been
upheld as reasonable when fixing the hour for closing at night, at
midnight,7 at eleven o'clock,8 at ten o'clock,9 and even eight o'clock.10
But an early case seems to have taken the position that six o'clock
p.m. is unreasonably early for a compulsory closing hour.11
39. Special Requirements during Closing Periods.—The removal of
screens, curtains or other obstructions to a clear view of saloons
19. Note: 50 L.R.A. (N.S.) 1158.
5. See Sundays and Holidays.
20. Steffy v. Monroe City, 135 Ind. . 6. State v. Bott, 31 La. Ann. 663,
4C6, 35 N. E. 121, 41 A. S. R. 436; 33 Am. Rep. 224, overruled on other
Champer v. Greencastle, 138 Ind. 339, points by State v. Baum, 33 La. Ann.
35 N. E. 14, 46 A. S. R. 390, 24 L.R.A. 981.
768: Bennett v. Pulaski, (Tenn.) 52
7. State v. Callowav, 11 Idaho 719,
S. W. 913, 47 L.R.A. 278.
84 Pac. 27, 114 A. S. R. 285 and note,
1. Beauvoir Club v. State, 148 Ala. 4 L.R.A. (N.S.) 109.
643, 42 So. 1040, 121 A. S. R. 82;
8. Hedderich v. State, 101 Ind. 564,
Theisen v. McDavid, 34 Fla. 440, 16 1 N. E. 47, 51 Am. Rep. 768.
So. 321, 26 L.R.A. 234.
9. Staates v. Washington, 44 N. J.
2. State v. Bott, 31 La. Ann. 663, L. 605, 43 Am. Rep. 402; Bennett v.
33" Am. Rep. 224, overruled on other Pulaski, (Tenn.) 52 S. W. 913, 47
points by State v. Baum, 33 La. Ann. L.R.A. 278.
981.
10. Paul v. Washington, 134 N. C.
3. State v. Callowav, 11 Idaho 719, 363, 47 S. E. 793, 65 L.R.A. 902.
84 Pae. 27, 114 A. S. R. 285 and
11. Ward v. Greeneville, 8 Baxt.
note, 4 L.R.A. (N.S.) 109.
(Tenn.) 228, 35 Am. Rep. 700.
4. Note: 41 Am. Rep. 579.
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may be required during periods when such places are by law for
bidden to be kept open,12 and an ordinance requiring the insertion
in every saloon license of the legal hours in which the saloon keeper
is permitted to do business is not invalid, as it is harmless, though
useless.18 Saloons may be required to be kept lighted throughout
the night, even during the hours when they are not open for the
transaction of business.14 A provision that a room in which a licensed
dealer sells liquor must be closed and locked during the days and
hours in which sales are prohibited is not beyond the power of the
legislature as infringing on the rights of the owner of the property,
since by accepting the license he consents to the conditions,15 and it
has been held that an ordinance making it a misdemeanor for the
proprietor of a place where intoxicating liquors are sold to permit
any person or persons other than himself and family to enter such
place during the hours when such place must be kept closed is a
reasonable regulation, and not unconstitutional.16 And there is
authority for the position that even the owner and his employees may
be excluded at such times.17 On the other hand, the view has been
taken that an ordinance providing that it shall be unlawful for the
proprietor, his clerks, agents, or employees, to enter for any purpose
on Sunday without first obtaining a written permission from the
mayor or recorder of the town, stating the length of time he may
remain in the saloon, is void as unreasonable, because the inhibi
tion extends to cases of necessity and emergency, and because an
arbitrary discretion is thereby vested in the mayor or recorder.18
And it is held that an ordinance making it a misdemeanor to let a
person in or out of a saloon during the hours in which the saloon is
required to be closed is unreasonable and void.19
V. Licenses
Nature and Incidents
40. Generally.—Liquor license laws are for the protection of the
community, and not for the benefit of liquor dealers. Their object
is to restrict the traffic to the few, and not to open it to all without
12. Note : 5 Ann. Cas. 382. See su17. Paul v. Washington, 134 N. C.
pra, par. 37.
363, 47 S. E. 793, 65 L.R.A. 902.
13. Bennett v. Pulaski, (Tenn.) 52
18. Newbern v. McCann, 105 Tenn.
S. W. 913, 47 L.R.A. 278.
159, 58 S. W. 114, 50 L.R.A. 476.
14. Paul v. Washington, 134 N. C.
19. Bennett v. Pulaski, (Tenn.) 52
363, 47 S. E. 793, 65 L.R.A. 902.
S. W. 913, 47 L.R.A. 278.
15. State v. Gerhardt, 145 Ind. 439,
The validity of such an act was
44 N. E. 469, 33 L.R.A. 313.
doubted in State v. Woodward, 68 W.
16. State v. Calloway, 11 Idaho 719, Va. 66, 69 S. E. 385, 30 L.R.A. (N.S.)
84 Pac. 27, 114 A. S. R. 285 and note, 1004.
4 L.R.A.(N.S.) 109.
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restraint.20 Therefore, a statute which expressly prevents certain
classes of persons from engaging in this particular activity does not
thereby license those not within the enumeration.1 The diversity in
the point of view from which liquor licenses have been considered
has given rise to conflicting characterizations, which, at first blush,
tend to involve their exact character and status in some confusion.
Such a license has been variously called "a permit to do something
otherwise unlawful," "a personal privilege," "a personal privilege with
some of the characteristics of property," "qualified property," and
"property." Much of this inconsistency may be dispelled by bearing
in mind that a license is placed in the category of property where the
question is as to the rights of the licensee's creditors or personal repre
sentatives, and then, it seems, only when it has been expressly made
transferable, by legislative enactment. In such case, it seems clear,
the property resides not so much in the license as in its transfer
ability.2 Generally, however, and from other viewpoints, especially
from the standpoint of the right and power of revocation,8 a liquor
license is regarded as anything but a property or contract right. It
is consistently declared to be a mere personal and temporary permit
or privilege to do what could not be lawfully done without it, and
not property in any legal or constitutional sense; and its issuance is
a matter, not of right, but purely of legislative grace, and may be
extended, limited or denied • without violating any constitutional
right.4 But it is to be observed that the accepted fact that a license
is a permit to do something otherwise unlawful does not render a
license law unconstitutional on the theory that it authorizes unlawful
acts.5 The reason why sales without the required license would be
unlawful is because the license law itself so declares; without some
such legislative declaration, the traffic would be open to all.6 One
who accepts a license must be deemed to consent to all proper con
ditions and restrictions which have been or may be imposed by the
20. Haggart v. Stehlin, 137 Ind. 43,
35 N. E. 997, 22 L.R.A. 577.
1. Bloomfield v. State, 86" Ohio St.
253, 99 N. E. 309, Ann. Cas. 1913D
629, 41 L.R.A.(N.S.) 726.
2. Degginder v. Seattle Brewing,
etc., Co., 41 Wash. 385, 83 Pac. 898,
4 L.R.A.(N.S.) 626 and note.

991, 31 Am. Rep. 234; State v. Bott,
31 La. Ann. 663, 33 Am. Rep. 224,
overruled on other points by State v. Baum, 33 La. Ann. 981; Hartingh v.
Bay Circuit Judge, 176 Mich. 289, 142
N. W. 585, Ann. Cas. 1915B 520 and
note; Dinuzzo v. State, 85 Neb. 351,
123 N. W. 309, 29 L.R.A.(N.S.) 417;
State v. Corron, 73 N. H. 434, 62 Atl.
4. Plumb v. Christie, 103 Ga. 686, 1044, 6 Ann. Cas. 486; Voigt v. Board
30 S. E. 759, 42 L.R.A. 181 ; People of Excise, 59 N. J. L. 358, 36 Atl. 686.
v. McBride, 234 111. 146, 84 N. E. 865, 37 L.R.A. 292; Smyth v. Butters, 38
123 A. S. R. 82, 14 Ann. Cas. 994; Utah 151, 112 Pac. 809, 32 L.R.A.
State v. Williams, 173 Iud. 414, 90 (N.S.) 393.
N. E. 754, 140 A. S. R, 261, 21 Ann.
5. See infra, par. 44.
Cas. 986 ; State v. Rolle, 30 La. Ann.
6. See supra, par. 7.
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legislature in the interest of public morals and safety relative to the
traffic or to the place in which he sells.7 In other words, the licensee
takes subject to the reasonable exercise of the police power. The
license is not a contract between the government and the licensee,
and it creates no vested rights,8 any more than does the charter of a
social club create rights beyond revocation for violation of the liquor
laws ; 9 nor can any vested rights be created under a license by the
acquisition and use of the instrumentalities necessary to the business.10
41. Scope and Effect.—The scope of a license, and the extent of
the licensee's rights under it, have been determined from various
standpoints, such as the language of the application, or of the license
itself, or the provisions of the statute authorizing its issuance; but
the cases that expressly pass on the point as to which will control in
case of conflict appear to agree that the statute, being the source of
authority, must be the determining factor, for otherwise the licensing
officers could nullify legislative restrictions and conditions, by the
issuance of permits not embodying them. An illustrative decision
is one holding that the fact that a petition for license to sell intoxicat
ing liquor asks only the privilege of selling vinous, malt, and brewed
liquors does not limit the scope of the license issued thereon to such
liquors only, where licenses provided for by the only statute authoriz
ing their issuance are to include the right to sell spirituous liquors
also, and the fee is paid under that -statute.11 A license does not
protect the holder against the consequences of illegal practices on
the premises;12 and a federal license does not warrant operations
in violation of state laws.18 Conversely, a state license to one intend
ing to sell liquor on a federal military reservation is a nullity, since
7. State v. Gerhardt, 145 Ind. 439, 337; State v. Corron, 73 N. H. 434,
44 N. E. 469, 33 L.E.A. 313.
62 Atl. 1044, 6 Ann. Cas. 486; Bert8. Adams v. Cronin, 29 Colo. 488, holf v. O'Reilly, 74 N. Y. 509, 30 Am.
69 Pac. 590, 63 L.R.A. 61; La Croix Rep. 323; Paul v. Washington, 134 N.
v. Fairfield County, 50 Conn. 321, 47 C. 363, 47 S. E. 793, 65 L.R.A. 902;
Am. Rep. 648; Plumb v. Christie, 103 Johnson v. State, 3 Lea (Tenn.) 469,
Ga. 686, 30 S. E. 759, 42 L.R.A. 181; 31 Am. Rep. 648.
People v. McBride, 234 111. 146, 84
9. Cosmopolitan Club v. Virginia,
N. E. 865, 123 A. S. R. 82, 14 Ann. 208 U. S. 378, 28 S. Ct. 394, 52 U. S.
Cas. 994; State v. Williams, 173 Ind. (L. ed.) 536.
414, 90 N. E. 754, 140 A. S. R. 261,
10. State v. Mugler, 29 Kan. 252, 44
21 Ann. Cas. 986; State v. Rolle, 30 Am. Rep. 634.
La. Ann. 991, 31 Am. Rep. 234; State
11. Com. v. Spence, 230 Pa. St. 571,
v. Bott, 31 La. Ann. 663, 33 Am. Rep. 79 Atl. 775, 35 L.R.A.(N.S.) 376 and
224, overruled on other points by State note. As to the nature of beverage
v. Baum, 33 La, Ann. 981; Fell v. whose sale constitutes an offense, see
State, 42 Md. 71, 20 Am. Rep. 83; infra, par. 140 et seq.
Dinuzzo v. State, 85 Neb. 351, 123
12. State v. Tabler, 34 Ind. App.
N. W. 309, 29 L.R.A.(N.S.) 417; Wal- 393, 72 N. E. 1039, 107 A. S. R. 256.
lace v. Reno, 27 Nev. 71, 73 Pac.
13. See supra, par. 9.
528, 103 A. S. R. 747, 63 L.R.A.
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the jurisdiction of the United States over such territory is exclusive.14
The rule that a license regular on its face cannot be collaterally at'
tacked, as in an action on the bond, or in a prosecution for illegal
sales, applies to cases of irregularity merely, and not where the license
is issued in violation of an express legislative prohibition, as in the
case of issuance to a corporation when forbidden by statute.15 Con
formably to the principle that a liquor license is not a contract grant
ing rights to be enjoyed however and wherever the whim of the
licensee may suggest,16 it is uniformly held that a single license does
not confer the right to conduct more than one place for dispensing
liquor.17 Just when a dealer operating a plurality of rooms under
a single license will be deemed to be conducting more than one room
is not always easy to determine. The question may depend on the
particular phraseology of a statute or ordinance, and, in any event,
depends on the facts of each case. It would seem to be a question
for determination by the licensing authorities, or by the jury, if it
becomes a subject of litigation.18 There are, of course, instances in
which the matter is not difficult of solution. For example, two
adjacent places where liquor is sold, each having a separate bar, a
separate set of attendants, a separate stock of liquors, and a separate
street entrance, may not be maintained under one license to sell
liquor.19 Further pertinent illustrations of the matter are to be
found in decisions dealing with licenses to partnerships or individual
partners.20 It was held in a comparatively early case that a license
authorizing a person to keep a tavern in his "brick house" covered
a frame room adjoining, although the two were not connected by a
door, if the room was considered and used in good faith as the
barroom of the tavem.1
42. Whether Regulation or Tax.—The difference between a liquor
license fee and a tax has been stated as follows: Where the fee is
imposed for the purpose of regulation, and the statute requires com
pliance with certain conditions in addition to the payment of the
prescribed sum, such sum is a license proper, imposed by virtue of
the police power; but where the fee is exacted solely for revenue
purposes, and payment of such fee gives the right to carry on the
business without the performance of any other conditions it is a
tax.2 Nevertheless, unsuccessful attempts have been made to assail
14. Farley v. Scherno, 208 N. Y. note, 2 L.R.A.(N.S-) 488 and note.
269, 101 N. E. 891, 47 L.R.A.(N.S.)
18. Note: 3 Ann. Cas. 1109.
1031.
19. Malkan v. Chicago, 217 111. 471,
15. State v. Hotel McCreery Co., 75 N. E. 548, 3 Ann. Cas. 1104, 2
68 W. Va. 130, 69 S. E. 472, Ann. L.R.A.(N.S.) 488.
Cas. 1912A 966.
20. See infra, par. 50.
16. See supra, par. 40.
1. Gray v. Com., 9 Dana (Ky.) 300,
17. Malkan v. Chicago, 217 11l. 471, 35 Am. Dec. 136.
75 N. E. 548, 3 Ann. Cas. 1104 and
2. Phoebus v. Manhattan Social
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such license measures on the ground that they are in reality tax
laws because the fee is out of proportion to the cost of regulation and
that they are therefore subject to the restraints on the power of
taxation. This view is, of course, referable to the familiar principle
that the imposition of license fees on useful and honorable occupa
tions must not exceed the cost of issuing the license, plus the expense
of inspecting and regulating the business licensed.8 But this doctrine
does not apply to the liquor traffic, which is not a useful occupation.
A liquor license fee is not only intended to cover the cost of issuing
the license and the expense of .regulation, but is also intended to be
sufficiently large to prevent the indiscriminate opening of such estab
lishments. And, since the cost of regulation of the liquor traffic can
not be measured by anything like the standard of the commonly
called useful occupations, the expense on the part of the municipality
taking such a wide range, being both direct and indirect, the courts
have generally refused to hold tbat such a license fee, merely because
it is large, is a tax.4 This, however, does not imply that tbe power
in this respect is unlimited. It is plain that the exaction of a fee so
large as to be prohibitive or confiscatory, or to manifest an abuse
of power, cannot be sustained.5 It may also be noted that a pro
vision requiring licenses has been regarded as a revenue measure
for the purpose of bringing a prosecution for selling without a license
within the operation of a constitutional provision giving the state
the right of appeal in cases relating to the public revenue.6 But
ordinarily a large resultant revenue does not make the exaction a
tax, where the object is to control, regulate and restrict, and not to
encourage the traffic. In such a-case, the revenue is the result of the
system, and not the motive for its adoption.7 And the fact that the
statute expressly calls it a tax is not conclusive on the point.8 A
statute requiring every liquor dealer to take out a special license (in
addition to any license required by existing laws), the proceeds to
be devoted to a fund for the foundation and maintenance of an
asylum for inebriates, is a valid exercise of the police power, and
not a violation of a constitutional provision against unequal taxClub, 105 Va. 144, 52 S. E. 839, 8
7. Phillips v. Mobile, 208 U. S. 472,
Ann. Cas. 667.
28 S. Ct. 370, 52 U. S. (L. ed.) 578,
3. See Licenses.
followed in Richard v. Mobile, 208 U.
4. East St. Louis v. School Trustees, S. 480, 28 S. Ct. 367, 52 U. S. (L.
102 111. 489, 40 Am. Rep. 606; Schmidt ed.) 581; Allyn's Appeal, 81 Conn,
v. Indianapolis, 168 Ind. 631, 80 N. E. 534, 71 Atl. 794, 129 A. S. R 225, 23
632, 120 A. S. R 385, 14 L.RA.(N.S.) L.R.A.(N.S.) 630; Claussen v. Lu787 and note; Com. v. Fowler, 96 Ky. verne, 103 Minn. 491, 115 N. W. 643,
166, 28 S. W. 786, 33 L.R.A. 839.
14 Ann. Cas. 673, 15 L.R.A.(N.S-)
5. See infra, par. 72.
698; People v. Murray, 149 N. Y. 367,
6. State v. Hotel McCreerv Co., 68 44 N. E. 146, 32 L.R.A. 344.
W. Va. 130, 69 S. E. 472, Ann. Cas.
8. People v. Murray, 149 N. Y. 367,
1912A 966.
44 N. E. 146, 32 L.R.A. 344.
288

15 R. C. L.

INTOXICATING LIQUORS

ation.9 Neither is an ordinance which directs the proceeds of liquor
licenses to be apportioned among public schools objectionable under
the doctrine that taxes must be expended for the common benefit.16 A
constitutional restriction on appropriations of public moneys for local
purposes without the assent of two thirds of the members elected to
each branch of the legislature is not violated by an act giving a
portion of the excise taxes thereby imposed to the towns and cities in
which they are raised, where such funds, which never reach the state
treasury, have by long course of legislation been treated like revenue?
levied for local purposes, and not as public moneys of the state within
the meaning of that constitutional provision.11 What has been said,
however, does not mean that a tax, in the strict sense, may not be
imposed on liquor dealers, without licensing or otherwise authorizing
the trade. Where this is done,12 the question is solely one of taxation,
which is treated in another place,12 but it should be observed that the
decisions generally hold that such a course is not offensive to a con
stitutional inhibition against licensing the sale of liquors.14
Validity of License Laws in General; .Power to License
43. Generally.—The power to require a license as a condition of
engaging in the liquor business is thoroughly established. It is recog
nized, when not expressly affirmed, in the decisions hereinafter referred
to under various headings devoted to different phases of the license
laws. As has been said, the requirement of licenses is within the
limits of what may constitutionally be done,12 and the contention
that it is necessarily unconstitutional cannot in this age, and in the
face of innumerable decisions to the contrary, be seriously enter
tained.12 Whether the public good requires such a course is a ques
tion for the legislature,17 and that body may declare traffic in liquors
without a license to be a nuisance.18 A statute permitting the grant
ing of licenses to sell intoxicating liquor must be regarded as an
amendment of a prior statute forbidding its sale, and therefore is
not void on the theory that the state cannot prohibit and license at
9. State v. Cassidy, 22 Minn. 312, S. W. 108, 11 A. S. R. 182.
21 Am. Rep. 765. And see supra,
13. See Taxation.
par. 34.
14. Toungblood v. Sexton, 32 Mich.
10. East St. Louis v. School Trus- 406, 20 Am. Rep. 654.
tees, 102 111. 489, 40 Am. Rep. 606.
Note: L.RA.1915C 101.
11. People v. Murray, 149 N. Y. 367,
15. State v. Boston Club, 45 La.
44 N. E. 146, 32 L.R.A. 344.
Ann. 585, 12 So. 895, 20 L.R.A. 185.
12. Youngblood v. Sexton, 32 Mich.
16. In re Boyles License, 190 Pa.
406, 20 Am. Rep. 654; Mayor v. Beas- St. 577, 42 Atl. 1025, 45 L.R.A. 399.
ly, 1 Humph. (Tenn.) 232, 34 Am.
17. State v. Roberts, 74 N. H. 476,
Dec. 646 and note; Albrecht v. State, 69 Atl. 722, 16 L.R.A.(N.S.) 1115.
8 Tex. App. 216, 34 Am. Rep. 737;
18. See infra, par. 174.
Fahey v. State, 27 Tex. App. 146, 11
R. C. L. Vol. XV.—19.
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the same time.19 The subject is one for state legislation and not of
federal law, and it violates no provision of the constitution of the
United States,20 but this does not mean that the requirement cannot
be made in such a manner, or under such conditions, as to offend
constitutional restraints. For instance, license laws must not be
so drawn as to discriminate against subjects of interstate commerce,1
and they must respect the rights of liberty, property and equality
guaranteed by the various provisions of organic law; and also they
must not go beyond the limits of legislative power, state or municipal.
A municipal ordinance granting to an individual a license to conduct
a restaurant in which intoxicants may be sold is invalid as conferring
a special privilege to conduct a private business which is subject to
general police regulations, and which is of no public interest.2
44. Restrictive Character of License Laws.—The principles stated
in the preceding paragraph are usually laid down in answer to attacks
by persons whose activities have been controlled and curtailed by
license laws, the actual or essential ground of such attacks being
that such measures effect an improper restraint on an otherwise law
ful business. On the other hand, license laws have been just as
vigorously assailed from the contrary point of view. It has been
objected, ostensibly at least in behalf of the public, that as license
measures authorize sales that would otherwise be unlawful," they are
objectionable as promoting private and unlawful enterprises. But
conformably to the view that their object is the protection of the
public, it is held that a provision for licensing liquor sellers is not
unconstitutional on the ground that it is to promote their business or
that it confers a privilege to do an act which is unlawful and pro
ductive of pauperism and crime, since in the absence of any statute
on the subject the business would be open to all.4 Even if it should
be supposed, contrary to the fact, that selling was unlawful at com
mon law, it would seem to be still within the power of the legislature
to make it lawful.5 At any rate, it appears clearly settled that
measures for licensing the traffic are restrictive and not permissive,
and that, therefore, they are not obnoxious to constitutional pro19. State v. Roberts, 74 N. H. 476, Pac. 110, 50 L.R.A.(N.S.) 195.
69 Atl. 722, 16 L.R.A.(N.S., 1115.
3. See supra, par. 40.
20. License Cases, 5 How. 504, 12
4. Haggart v. Stehlin, 137 Ind. 43,
U. S. (L. ed.) 256; Crowley v. Chris- 35 N. E. 997, 22 L.R.A. 577; Sopher
tensen, 137 U. S. 86, 11 S. Ct. 13, 34 v. State, 169 Ind. 777, 81 N. E. 913.
U. S. (L. ed.) 620; Miller v. Ammon, 14 Ann. Cas. 27, 14 L.R.A. (N.S.) 172
145 U. S. 421, 12 S. Ct. 884, 36 U. S. and note; In re Phillips, 82 Neb. 45,
(L. ed.) 759; Com. v. Kimball, 24 116 N. W. 950, 17 L.R.A. (N.S.) 1001:
Pick. (Mass.) 359, 35 Am. Dec. 326 State v. Roberts, 74 N. H. 476, 69
and note.
Atl. 722, 16 L.R.A.(N.S.) 1115. And
1. See Commerce, vol. 5, p. 774 et see supra, par. 9.
seq.
5. Note: 14 L.R.A.(N.S.) 172.
2. State v. White, 36 Nev. 334, 136
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visions forbidding sales in prohibition territory,6 guaranteeing a
republican form of government,7 or making it the duty of legislators
to inculcate the principles of humanity and sobriety among the peo
ple ; 8 nor are they opposed to the law of the land, or the laws of
God.9 A license act cannot be nullified on any such fantastic theory as
that it violates the spirit of the constitution, or the unwritten con
stitution ; nor is it violative of a constitutional declaration that govern
ment is instituted for the protection, security and benefit of the people ;
such a provision is, in no sense, a restraint on the power of the
legislature.10
45. Privileges and Immunities; Equal Protection; Class Legisla
tion.—The validity of the exercise by a state of its police power in
regulating the sale of spirituous liquors does not in the least degree
depend on any question as to the presence or absence of discrimina
tion for or against particular persons or classes of persons. The
legislature may lawfully grant the right to sell to a certain class or
classes of persons and withhold it from all others, and no citizen of
the United States can complain because state police regulations deny
him the privilege of selling liquors, even where the privilege is
accorded other citizens.11 So long as a license law affects all persons
in the state engaged in the sale of liquors in exactly the same manner,
it is not objectionable under the federal constitution as arbitrarily
taking property, or denying the equal protection of the laws.12 Like
wise, a municipal ordinance may prescribe that a license shall not
be granted except on certain conditions specified therein, and that
persons who have been, or shall thereafter be, guilty of certain acts
shall be excluded from the benefit of the ordinance if the acts so
specified are such as probably render persons seeking the license unfit
to exercise the privileges conferred by it.18 And there is no uncon
stitutional discrimination in a general statute requiring liquor dealers
to pay a year in advance, while persons engaged in other lines are
permitted to pay quarterly.14 Liquor sellers are denied neither the
equal protection of the laws nor the privileges and immunities of
citizens of the United States because producers of domestic wines are
6. Barnes v. State, (Tex.) 170 S. 475, 118 N. W. 755, 27 L.R.A. (N.S.)
W. 548, L.R.A.1915C 101 and note. 288.
7. Allvn's Appeal, 81 Conn. 534,
11. Tragesser v. Gray, 73 Md. 250,
71 Atl. 794, 129 A. S. R. 225, 23 20 Atl. 905, 25 A. S. R. 587, 9 L.R.A.
L.R.A.(N.S.) 630.
780 and note. And see Constitu8. State v. Roberts, 74 N. H. 476, tional Law, vol. 6, p. 285.
69 Atl. 722, 16 L.R.A.(N.S.) 1115.
12. Giozza v. Tiernan, 148 U. S. 657,
9. Allyn's Appeal, 81 Conn. 534, 71 13 S. Ct. 721, 37 U. S. (L. ed.) 599.
Atl. 794, 129 A. S. R. 225, 23 L.R.A.
13. Foster v. Board of Police, 102
(N.S.) 630; In re Phillips, 82 Neb. Cal. 483, 37 Pac. 763, 41 A. S. R. 194.
45, 116 N. W. 950, 17 L.R.A.(N.S-) And see infra, par. 49 et seq.
1001.
14. Fahev v. State, 27 Tex. App.
10. Campbell v. Jackman, 140 la. 146, 11 S. W. 108, 11 A. S. R. 182.
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exempted from the license tax imposed, and bond required by pro
visions regulating sales.15 The exemption of sales of intoxicating
liquors by the manufacturer at the manufactory in quantities of one
gallon or more, being applicable to such sales made at any manu
factory in the state, without regard to the residence, citizenship, or
domicil of the person, copartnership, or corporation which owns the
plant, does not constitute an illegal discrimination against a foreign
corporation which has its manufactory in another state.16 And since
the privileges and immunities clause of the federal constitution guar
antees equality only as between citizens of the United States, as distin
guished from citizens of a state, as such,17 it is not offended by a city
ordinance imposing a license fee on the privilege of selling therein
liquor manufactured elsewhere within the state.19 And a municipal
ordinance imposing a license fee on and providing for the regulation
of each brewery, distillery, depot, or agency established within the city
is not rendered void for discrimination by a provision that any struc
ture used for receipt or storage of liquors "brewed by any brewery
without the city and shipped into the city" for distribution shall be
considered a depot of such brewery under the provisions of the ordi
nance, since such provision is merely in aid, and in a measure explana
tory, of the general provision.19 A general state excise law, although it
graduates excise taxes in cities according to their population, but
does not follow the constitutional classification of cities, is not a
general or special city law, and does not relate to the "property,
affairs, or government" of cities, so as to bring it within constitutional
provisions respecting the classification of cities and the reference of
special city laws to the mayors of the cities affected thereby.20
46. Title and Subject Matter.—A title specifying regulation as
the purpose of the act embraces provisions for licensing, for such is
the most effective form of regulation.1 Although liquor license laws
are usually classed as police measures, and not efforte at taxation,2
it is held that an act which is in effect a license law is not insufficiently
entitled because the title expresses the purpose to tax the liquor
traffic and to regulate and control it.8 An act requiring licenses of
vendors of beer manufactured by themselves, under a title declaring
the purpose of raising revenue by increasing rates of license to ordi15. Cox v. Texas, 202 U. S. 446, 26
19. Schmidt v. Indianapolis, 168
5. Ct. 671, 50 U. S. (L. ed.) 1099. Ind. 631, 80 N. E. 632, 120 A. S. R
16. Reymann Brewing Co. v. Bris- 385, 14 L.R.A.(N.S.) 787.
ter, 179 U. S. 445, 21 S. Ct. 201, 45
20. People v. Murray, 149 N. Y.
U. S. (L. ed.) 269.
367, 44 N. E. 146, 32 L.R.A. 344.
17. See Constitutional Law, vol.
1. Note: 20 Ann. Cas. 330.
6, p. 278.
2. See supra, par. 42.
18. Downham v. Alexandria Conn3. State v. Forkner, 94 la. 1, 62
cil, 10 Wall. 173, 19 U. S. (L. ed.) N. W. 772, 28 L.R.A. 206.
029.
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nary keepers and dealers, does not violate the requirement of single
ness of subject matter and conformity to title, either on the theory
that it imposes a fee on manufacturers not enumerated in the title,
or on the theory that the requirement is justifiable only as a police
measure, while the title specifies the raising of revenue as its object.4
A statute levying an occupation tax on liquor dealers, and providing
for the issuance of licenses, does not offend a constitutional provision
that no bill shall contain more than one "subject," especially where
the constitution by it superseded used the word "object," for if it
were to be conceded that there was a duality of objects, that is regula
tion and revenue, the act must stand if it can be said to contain but
one subject. And even regarded as mentioning more than one sub
ject, the act is not objectionable, since both relate, or are germane,
to the main subject of controlling the liquor traffic.5 The title of an
act "The Better Regulation and Restriction of the Sale of Intoxicating
Liquors" clearly covers provisions providing for its enforcement and
penalties for its violation, as well as for a remonstrance against the
granting of license and conferring jurisdiction upon certain courts
in cases of its violation.6
47. Municipal Power to License in General.—Just as municipalities
may be empowered to prohibit or regulate the liquor traffic,7 so it is
proper to invest them with authority to impose license fees as a
prerequisite of the right to engage in the business.8 But a munici
pality cannot, in the absence of legislative authority, require dealers
to obtain a municipal license and penalize them for selling without
one, where state laws permit persons to sell who have, thereunder,
obtained state licenses.9 On the other hand, an ordinance fixing a
license fee and providing regulations for the liquor traffic is not void
merely because it covers the same subject matter as a statute, if it
is within the power of the municipality to enact, and contains pro
visions additional to those covered by the statute.10 A general law
declaring a state policy as to the prohibition or regulation of the liquor
traffic supersedes all special charter rights of cities to license or other4. Keller v. State, 11 Md. 525, 69
8. Jordan v. Evansville, 163 Ind.
Am. Dec. 226, reversed on rehearing 512, 72 N. E. 544, 2 Ann. Cas. 96 and
in 12 Md. 322, 71 Am. Dee. 596, be- note, 67 L.R.A. 613 ; Schmidt v. Indiancause the statute was repealed after apolis, 168 Ind. 631, 80 N. E. 632, 120
conviction and pending appeal.
A. S. R. 385, 14 L.R.A.(N.S-) 787.
5. Fahey v. State, 27 Tex. App. 146,
9. Ex parte Theisen, 30 Fla. 529,
11 S. W. 108, 11 A. S. R. 182.
11 So. 901, 32 A. S. R. 36 and
6. State v. Gerhardt, 145 Ind. 439, note; Robinson v. Franklin, 1 Humph.
44 N. E. 469, 33 L.R.A. 313. As to (Tenn.) 156, 34 Am. Dec. 625 and
the general requirement that the sub- note.
ject of a statute shall be expressed in
10. Schmidt v. Indianapolis, 168
the title, see Statutes.
Ind. 631, 80 N. E. 632, 120 A. S. R.
7. See supra, par. 16, 28, 29.
385, 14 L.R.A.(N.S.) 787.
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wise control the same; 11 and this rule applies to general local option
legislation.12 The term "village" within the meaning of a statute
forbidding the granting of licenses except inside the limits of any
city, town or village of at least 100 inhabitants includes only such
buildings, in the case of an unorganized village, as are within the
assemblage of business and residential structures, or reasonably con
tiguous to them.1*
48. Scope and Operation of Grants of Municipal Power.—As has
.been stated, power to license and regulate does not authorize a munici
pality to prohibit the liquor traflic, either in express terms or by
onerous restrictions by way of license or otherwise.14 And, having
no original police power, municipalities cannot require licenses from
persons or organizations which are not within the enumeration of
persons to be licensed, contained in the statute conferring the power
to license.15 Nor does a grant of power to regulate and restrain
liquor dealing authorize the enactment of an ordinance under which
arbitrary discriminations may be made by licensing officers, in respect
to matters which are exclusively under statutory control and regula
tion.16 Neither the general welfare clause of its charter nor express
power to regulate sales and prohibit illegal sales authorizes a mu
nicipality to require carriers delivering liquor within its limits to
obtain a license.17 But power to levy license taxes empowers a
municipality to levy such a tax on the business of selling such articles
as near beer.18 And under charter power to tax and regulate, a
municipality may prescribe the limits within which saloons shall be
licensed, and make the consent of the council a prerequisite to the
granting of a license to operate a saloon within a prescribed area.19
Under a statute providing that "in addition to the state tax on any
license, the council of a city or town may, when anything for which
a license tax is so required is to be done within the city or town,
impose a tax for the privilege of doing the same and require a license
to be obtained therefor," a town has the power to impose a license
tax for the sale of intoxicating liquors by social clubs.20 Charter
power to license liquor selling, invalid when granted, because violative
of a constitutional inhibition against licensing such acts, is not
11. Mix v. Nez Perce County, 18
17. Southern Exp. Co. v. R, M. Rose
Idaho 695, 112 Pac. 215, 32 L.R.A. Co., 124 Ga. 581, 53 S. E. 185, 5 L.R.A.
(N.S.) 534 and note.
(N.S.) 619.
12. See infra, par. 96 et seq.
18. State v. Dannenburg, 151 N. C.
13. State v. McKinley County, 20 718, 66 S. E. 301, 26 L.R.A. (N.S.)
N. M. 67, 145 Pac. 1083, L.R.A. 1915C 890 and note.
898 and note.
19. State v. Cheyenne, 7 Wyo. 417,
14. See supra, par. 16.
52 Pac. 975, 40 L.R.A. 710.
15. State v. McMaster, 35 S. C. 1,
20. Phoebus v. Manhattan Social
14 S. E. 290, 28 A. S. R. 826.
Club, 105 Va. 144, 52 S. E. 839, 8
16. Ex parte Theisen, 30 Fla. 529, Ann. Cas. 667.
11 So. 901, 32 A. S. R. 36 and note.
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revived by the removal of the inhibition.1 A fortiori, the removal of
the constitutional restraint does not render it permissible to infer
power to license the sale of liquors, from express authority to license
saloons and taverns, granted while the constitutional provision wa9
in force.2
Subjects and Conditions of License
49. Generally.—Irrespective of whether the manufacture of liquor
may be subjected to licen.se, manufacturers can maintain no con
stitutional objection to the exaction of licenses from them for the
dispensing of their products in small quantities when all other persons
are required to secure a license for the purpose.8 But a manufacturer
selling his products in barrels to wholesalers and retailers is not
within the puniew of a statute imposing a privilege tax on wholesale
liquor dealers, and providing that they are to be further taxed "as
other merchants."4 And a wholesaler licensed in one town is ordi
narily not required to obtain a.license in another town to enable him
personally to solicit orders to be filled at his place of business and
delivered to a carrier.5 The state may, however, lawfully require
the procurement of a license by a traveling salesman who solicits
orders for small quantities of intoxicating liquors, to be forwarded
for acceptance to another state, where delivery is to be made.6 A
statute requiring the holder of a pharmacy license also to obtain a
liquor license before selling liquor, or using it to compound prescrip
tions, does not take property without due process of law, or inflict
double taxation.7 Where, however, a special license is not required
from druggists, but they are forbidden to sell liquors except on a
physician's prescription, such a prescription is, in a sense, a special
license to make the sale.9 And a statute prohibiting a druggist to
sell intoxicating liquors in quantities less than a quart, even for
medicinal purposes, without such a prescription, is not an unconstitu
tional restraint on lawful business, but is a valid exercise of the police
power.9 The considerations which justify the prohibition or regula
tion of the sale of "nonintoxicating" drinks 10 apply with no less
1. Dewar v. People, 40 Mich. 401, 901. See infra, par. 104, 110.
29 Am. Rep. 545.
6. State v. Delamater, 20 S. D. 23,
2. Mt. Pleasant v. Vansiee, 43 Mieh. 104 N. W. 537, 129 A. S. R. 907, 8
361, 5 N. W. 378, 38 Am. Rep. 193.
L.R.A.(N.S-) 774.
3. Keller v. State, 11 Md. 525, 69
7. Note: 10 Ann. Cas. 401.
Am. Dec. 226, reversed on another
8. State v. Davis, 68 W. Va. 142, 69
point on rehearing in 12 Md. 322, 71 S. E. 639, Ann. Cas. 1912A 996, 32
Am. Dee. 596.
L.R.A.(N.S-) 501.
4. Taylor v. Vincent, 12 Lea (Tenn.)
9. Com. v. Fowler, 96 Ky. 166, 28
282, 47 Am. Rep. 338.
S. W. 786, 33 L.R.A. 839.
5. People v. Perenchio, 181 Mieh.
10. See supra, par. 20, 31.
314, 148 N. W. 205, L.R.A.1915A
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force to the exaction of licenses for the privilege of dealing in them,
especially in the case of those beverages which, although commonly
nonintoxicating, are alcoholic. However, as to the propriety of requir
ing a license for the sale of nonalcholics which are not, and cannot
be, objectionable either as offensive in themselves or as affording
opportunity for evading the liquor laws with impunity, there is
some difference of opinion. The prevailing tendency seems to be to
place such articles in the same category as useful articles of trade,
and subject to the same principles which control the licensing of
trade in them.11 A tax on all engaged in the business of selling
nonintoxicating malt beverages containing as much as one half of
one per cent of alcohol is held a valid exercise of the police power,
and not an arbitrary classification.12
50. Partners or Partnerships.—While the statutes of some states
are held not to warrant the issuance of a liquor license to a partner
ship, it seems that no such situation exists generally. At least, there
would seem to be no warrant for such a position in those jurisdictions
in which the license is regarded as relating to the place of sale,
rather than to the person conducting it. But it would not appear to
be a great hardship if licenses were to be denied to firms as such, for
it is in general permissible to grant a license, to two persons jointly.
The members of a firm who hold a license either in the firm name or
in their joint names, or licenses in their individual names, may
engage as partners in the sale of intoxicating liquors. But a license
granted to one person, who forms a partnership with an unlicensed
person, does not authorize the latter to make sales. And a license
issued to an individual partner of an existing firm will confer no
authority on his partner or the firm. An individual license to retail
affords protection only for those acts which, by law, are merely acts
of an individual. If it is granted to a partnership, it affords pro
tection only for those acts which, in law, are the acts of the firm.
And on this principle a license issued to a firm, of which a given
person is a member, confers no authority to sell on another firm,
of which also the same person is a member. Where, however, before
the expiration of the license, whether issued to the firm as such or
to its individual members, one member acquires the interest of the
others in the firm business and property, it is held that he may con
tinue the business under the unexpired license, except, perhaps, where
the required consent of property owners to a firm license is not
accepted as consent to the operation of the place licensed, by one of
11. Ex parte Townsend, 64 Tex.
12. State v. Dannenburg, 151 N. C.
Crim. 350, 144 S. W. 628, Ann. Cas. 718, 66 S. E. 301, 26 L.R.A.(N.S.)
1914C 814 and note.
890 and note; State v. Delamater, 20
Note: 34 L.R.A.(N.S.) 890. And S. D. 23, 104 N. W. 537, 129 A. S. R.
Bee generally, Licenses.
907, 8 L.R.A.(N.S.) 774.
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§§ 51, 52

the partners.18 A provision that not more than one license shall be
exacted from persons doing business under a firm name does not
prohibit the exaction of a license for a retail business, and another
for a wholesale business, conducted by the same person or firm.14
51. Corporations.—Domestic corporations created and authorized
to engage in the liquor traffic are "citizens resident within the state"
within the meaning of a statute relating to the persons who may be
licensed ; for, as has been well said, if the legislature has created cor
porations for the express purpose of engaging in a business that can
be carried on only by resident citizens, such fact furnishes conclusive
evidence that the construction referred to is correct, for it is not
to be presumed that the legislature acted abortively.15 Generally
the license laws either expressly permit, or are held susceptible of a
construction which authorizes, corporations to be licensed. The word
"person" as used in such legislation is usually held to embrace a cor
poration irrespective of whether there is an express provision to thai
effect either in the license law or in general laws. But, of course
where it is expressly provided that the word shall not be so con
strued, a corporation cannot be licensed, as, also, it cannot where, by
its charter or by legislative provision, it is forbidden to traffic in
liquors.16 A foreign corporation is a trafficker in intoxicating liquors
within the meaning of a state statute imposing a tax on the business,
where.it maintains a storehouse in the state at which it sells and
delivers beer and collects payment.17 And it may be remarked that
corporations cannot, in the matter of license laws, invoke the privileges
and immunities clause of the federal constitution, as such corporations
are not within its protection.18
52. Hotels or Taverns.—The word "hotel," in common as well as
legal usage, implies a place where travelers or transients are enter
tained and where their wants can be supplied.19 This requirement
must be substantially satisfied in order to warrant the issuance of a
license under statutes permitting the licensing of bars in hotels.20
An alleged tavern may be such for the purposes of the license laws,
although the receipts from its bar are in excess of those from the
13. Lynch v. State, 147 Ala. 143, 39
17. Reymann Brewing Co. v. Brister,
So. 912, 10 Ann. Cas. 910 and note; 179 U. S. 445, 21 S. Ct. 201, 45 U. S.
Garrett-Williams Co. v. Watkins, 84 (L. ed.) 269.
Vt. 299, 79 Atl. 387, Ann. Cas. 1913A 18. Schmidt v. Indianapolis, 168 Ind.
846 and note.
631, 80 N. E. 632, 120 A. S. R. 385,
14. Mobile v. Phillips, 146 Ala. 158, 14 L.R.A.(N.S-) 787.
40 So. 826, 121 A. S. R. 17.
19. See Innkeepers, vol. 14, p. 490.
15. Greenough v. Board of Police, See also supra, par. 3.
30 R. I. 212, 74 Atl. 785, 136 A. S.
20. Richter v. Lightston, 101 Cal.
R. 953.
260, 118 Pac. 790, Ann. Cas. 1913B
16. Rohrer v. Hastings Brewing Co., 1028 and note.
83 Neb. 111, 119 N. W. 27, 17 Ann.
Note: 20 L.R.A.(N.S.) 107.
Cas. 998 and note.
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tavern proper.1 It was held in an early case that in view of the fact
that a tavern was commonly understood to be a place where liquors
were sold, a license to conduct a tavern included the privilege of sell
ing liquor, where the law required no license to keep a place for the
entertainment of travelers or boarders, unless liquors were there
sold.2
53. Social Clubs.—Various opinions have been expressed as to
the status of social clubs under the liquor law. Some conflict is
apparent not only in cases involving the applicability of license laws
to such organizations, but also among decisions in criminal proceed
ings for selling in violation of law." But there is one point on which
there is apparently no dispute: A club whose obvious purpose is to
evade prohibitory or regulatory laws, and whose main reason for
existence appears to be to supply liquors to its members, is usually
held amenable to the license laws, and it seems that sales to nonmembers may be regarded as evidence tending to negative the good faith
of the organization and maintenance of the club.4 It is to be here
observed that the imposition of a specific tax on social clubs, for
keeping, or permitting to be kept, intoxicating liquors in any place
where its members assemble, does not authorize it to sell liquor, to
others.5 Where the organization is a bona fide social club of recog
nized standing as such, there is somewhat of a tendency, at least in
the later decisions, to regard it as within the operation of the 'license
laws. Due to varying phraseology of statutes, the question is pre
sented in different forms, such as whether the dispensing of liquors
to club members is a "sale," or constitutes the "business" of selling
liquor, or whether such acts place the club in the category of a
"barroom" as that or a similar term is used in legislation for licensing
traffic in liquors, intt unfortunately there is not an absolute harmony
of view as to these specific phases of the question. Apparently the
view that such transactions constitute sales meets with less opposition
than the others.6 The result in a particular case is sometimes made
to depend on the general policy underlying the license law involved,
as disclosed by a consideration of it as an entirety. Where it is made
apparent in express terms, or by implication, that the purpose is to
exact a fee for the privilege of conducting a business, distribution to
club members without, profit is held not to be comprehended. But
1. Schneider v. 'Com., I1l S. W. 303,
5. Teutonia Club v. Howard, 141
33 Ky. L. Rep. 770, 20 T,.R.A.(N.S.) Gn. 79, 80 S. E. 290, Ann. Cas. 1915B
107.
10C2.
2. State v. Chamblvss, Cheves L.
6. Notes: 24 A. S. R. 35; 12 L.R.A.
(S. C.) 220, 34 Am. Dee. 593.
(N.S.) 519: 20 L.R.A.(N.S.) 1095; 23
3. As to whether dispensing liquor L.R.A.(N.S.) 192; 38 L.R.A.(N.S.)
to club members is a punishable offense, 101; L.R.A.1915C 876; 10 Ann. Cas.
see infra, par. 117 et seq.
386.
4. See infra, par. 117.
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it is otherwise where the object, expressed, or to be inferred, is to
place a restraint on distribution in any manner. It would seem,
therefore, that it is the question as to the intent of the legislature that
leaves the greatest opportunity for conflict of opinion, where the
intent is to be implied. In short the question is one of statutory
construction.7 And there is better reason in holding the situation
is such as to require a license, where the word "sale" is used in con
nection with language showing an intent to embrace all manner of
distribution, as has been held with reference to such language as
"sales, gifts or other disposition," 8 or where a license is required for
sales in small quantities of liquor to be drunk on the premises,9 or
sales in small quantities by persons who have no license to keep a
dramshop.19 On the other hand, it is held that distribution to
members of a bona fide social club is not a "sale" within the mean
ing of a license statute.11 And it may be stated that authority to
dispense intoxicating liquors to its members is not implied from
the charter of an incorporated social club, where, under the statutes,
a corporation cannot secure a license to sell such liquors; and that
a club with such power cannot be organized under a statute providing
for the formation of benevolent, religious, scientific, educational,
and miscellaneous associations, or any association which tends to the
public advantage in relation to any or several of the objects above
enumerated, and whatever is incident to such objects.12 A statute
by which a liquor tax is imposed on social clubs, and which provides
that the tax thereby imposed shall be in lieu of all other taxes for
the privileges granted, relates exclusively to taxes to be paid to the
state, and does not exempt social clubs from municipal taxation.18
54. Number and Location of Places for Dispensing in General.—
The powe.r to limit the number of saloons in a municipality or dis7. State v. Missouri Athletic Club, 185 ; State v. Fitzpatrick, 131 La. 1079,
261 Mo. 576, 170 S. W. 904, L.R.A. 60 So. 691, 43 ,L.R.A.(N.S.) COS;
1915C 876.
Barden v. Montana Club, 10 Mont. 330,
8. State v. Boston Club, 45 La. Ann. 25 Pac. 1042, 24 A. S. R. 27, 11 L.R.A.
585, 12 So. 895, 20 L.R.A. 185.
593; State v. University Club, 35 Nev.
9. Ada Countv v. Boise Commercial 475, 130 Pac. 468, 44 L.R.A. (N.S.)
Club, 20 Idaho 421, 118 Pac. 1080, 38 1026; State v. McMaster, 35 fi. C. 1,
L.R.A.(N.S.) 101; State v. Minnesota 14 S. E. 290, 28 A. S. R. 82G; TonClub. 106 Minn. 515, 119 N. W. 494, nessee Club v. Dwver, 11 Lea (Tenn.)
20 L.R.A.(N.S.) 1101.
452, 47 Am. Rep. 298; State v. Austin
10. South Shore Country Club v. Club, 89 Tex. 20, 33 S. W. 113, 30
People, 228 111. 75, 81 N. E. 805, 119 L.R.A. 500.
A. S. R. 417, 10 Ann. Cas. 383, 12
12. State v. Missouri Athletic Club.
L.R.A.(N.S.) 519.
261 Mo. 576, 170 S. W. 904, L.R.A.
11. Cuzner v. California Club, 155 1915C 876.
Cal. 303, 100 Pnc. 868, 20 L.R.A.(N.S.)
13. Phoebus v. Manhattan Social
1095 and note: State v. Boston Club, Club, 105 Va. 144, 52 S. E. 839, 8
45 La. Ann. 585, 12 So. 895. 20 L.R.A. Ann. Cas. 667.
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trict 14 is most effectively exercised by limiting the number of licenses
—a familiar method which is commonly upheld.15 This works no
unlawful discrimination, for until the maximum number of licenses
are issued, all have an equal right to make application for one, and
when the maximum is reached, all are equally excluded from apply
ing.16 Having power to prescribe the limits within which places may
be licensed, a municipality may make the consent of the council a
prerequisite to the licensing of a place within the prescribed limits,17
and a licensing board or officer, vested with a discretion as to issuing,
may limit the number of licenses to be granted.18 But the view has
been taken that an ordinance fixing the amount of a license at a
greater sum for a place on a particular street or in a particular dis
trict in the municipality is unconstitutional because it violates the
spirit of the constitution as to uniformity of laws, especially in
respect to taxation, and the prohibition against local and special
legislation.19 An applicant for a license, to whose character no
objection is found, and who satisfies all other requirements ought
not to be refused permission to engage in that business, in a neighbor
hood where others are so engaged, on the objection of a minority
of the property holders, or on the ground that no more barrooms are
needed.20 And the existence of hotels in a city a mile away does
not establish the non-necessity of a tavern at a river landing where
one has existed for thirty years, and the receipts from it, exclusive
of the bar, amount to from $16 to $20 per week, and a number of
reputable citizens testify to its necessity, although there is testimony
to the contrary.1 When the personal fitness of an applicant for a
license to retail liquor in any place is regulated by state law, a
municipal ordinance making the issuance of a license to run a saloon
within a certain distance from a church or school contingent upon
the consent of the municipal council is void for permitting such
council arbitrarily to discriminate between persons as to personal fit
ness to engage in the retail liquor business.2
55. Places beyond Municipal Limits, or on Navigable Waters
Bounding State.—Since the legislature may prohibit the traffic, either
absolutely or in certain localities, it may require persons desiring to
sell within a certain distance from city limits to obtain a license
14. See supra, par. 35.
795, 22 Ky. L. Rep. 806, 51 L.R.A. 897.
15. Note: Ann. Cas. 1913E 365.
And see supra, par. 26.
16. People v, Harrison, 256 111. 102,
20. State v. New Orleans, 113 La.
99 N. E. 903, Ann. Cas. 1913E 362.
371, 36 So. 999, 2 Ann. Cas. 92, 67
17. State v. Cheyenne, 7 Wyo. 417, L.R.A. 70.
52 Pac. 975, 40 L.R.A. 710.
1. Schneider v. Com., 111 S. W. 303,
18. See infra, par. 63 et seq.
33 Ky. L. Rep. 770, 20 L.R.A.(N.S.)
19. Howland v. State, 56 Fla. 422, 107.
47 So. 963, 21 L.R.A. (N.S.) 192 and
2. Ex parte Theisen, 30 Fla. 520, 11
note ; Harrodsburg v. Renfro, 58 S. W. So. 901, 32 A. S. R. 36.
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from the city.8 Although the restraint on state liquor laws which
forbids interference with interstate commerce is, in general, else;
where discussed,4 it may be noted that it is held within the power
of a state to require one who conducts a bar on a vessel operating
to and from another state to pay a tax for the privilege of selling
liquor while the boat is at its landing, or otherwise within the juris
diction of the state ; 5 but the right to exact such a payment for the
privilege of selling in transitu has been denied," though a vessel
touching at ports in different states may be required to have a license
from each state.7 A law imposing a smaller license tax on pro
prietors of bars, or drinking saloons, kept on steamboats owned and
registered in the state, than on the owners of bars kept on land, has
been held unobjectionable, even under the constitutional require
ments as to equality and uniformity of taxation.8 Failure to provide
for licensing sales on rivers, bounding the state, and within its juris
diction, does not authorize sales thereon, where it is made unlawful to
sell within the state's jurisdiction without a license.9
Qualifications of Applicants
56. Generally.—The denial by a state to persons not citizens of
the United States of the right to obtain licenses is not a discrimina
tion against them, or an abridgment of their rights within the prohibi
tion of the fourteenth amendment of the constitution of the United
States.10 Likewise, provisions allowing licenses only to citizens or
residents of the state or county are uniformly upheld as a valid
exercise of the police power. Such legislation has found justification
in the fact that it facilitates the arrest of violators of the liquor laws,
and makes them subject to the process of local courts, and also
simplifies inquiry into the fitness of persons applying for licenses.1 1
3. Jordan v. Evansville, 163 Ind. 639 and note.
512, 72 N. E. 544, 2 Ann. Cas. 96, 67
7. State v. Southern Pac. Co., 137
L.R.A. 613; Bailey v. Raleigh, 130 N. La. 435, 68 So. 819, L.R.A.1915F 1140.
C. 209, 41 S. E. 281, 58 L.R.A. 178.
8. State v. Rolle, 30 La. Ann. 991,
4. See Commerce, vol. 5, p. 774. 31 Am. Rep. 234.
5. Foppiano v. Speed, 199 U. S. 501,
9. Welsh v. State, 126 Ind. 71, 25
26 S. Ct. 138, 50 U. S. (L. ed.) 288; N. E. 883, 9 L.R.A. (N.S.) 664.
State v. Southern Pac. Co., 137 La.
10. Trageser v. Gray, 73 Md. 250,
435, 68 So. 819, L.R.A.1915F 1140 20 Atl. 905, 25 A. S. R. 587, 9 L.R.A.
and note; Harrell v. Speed, 113 Tenn. 780 and note; Bloomfield v. State, 86
224, 81 S. W. 840, 106 A. S. R. 814, Ohio St. 253, 99 N. E. 309, Ann. Cas.
3 Ann. Cas. 260 and note, 1 L.R.A. 1913D 629, 41 L.R.A.(N.S.) 726.
(N.S.) 639 and note; Kinnane v. State,
11. Welsh v. State, 126 Ind. 71, 25
132 Tenn. 331, 178 S. W. 439, L.R.A. N. E. 883, 9 L.R.A. 664; De Grazier v.
1915F 1149.
Stephens, 101 Tex. 194, 105 S. W. 992,
6. Harrell v. Speed, 113 Tenn. 224, 16 Ann. Cas. 1059 and note, 16 L.R.A.
81 S. W. 810, 106 A. S. R. 814, 3 Ann. (N.S.) 1033 and note.
Cas. 260 and note, 1 L.R.A.(N.S.)
Note: 40 L.R.A.(N.S.) 284.
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A provision of the general law governing the sale of intoxicating
liquor that no one except a qualified elector shall be granted a permit
applies to sales by pharmacists. Such provision also excludes women
when the constitution limits the right to vote to male citizens.12
The imposition of requirements on future applicants to which exist
ing dealers are not subjected is not unlawful discrimination.18 So
a liquor tax act prescribing certain interrogatories to be answered by
dealers concerning their qualifications is not invalid as discriminatory
because only persons in business when the assessor makes his rounds
are required to answer the questions.14
57. Personal Fitness; Manner of Conducting Business.—One of
the main ideas underlying the license laws is to restrict the liquor
traffic to persons of good moral character who may reasonably be
expected to keep their business free from the greater vices which
have impelled restrictive legislation on the question. One of the
clear indices to personal fitness is the manner in which the applicant
has conducted his business in the past. It has been made a ground
for refusing a license that the applicant has permitted females to
frequent his place of business,15 or that, in connection with his saloon,
he has been keeping a gambling house, which he knows to be con
trary to law.16 Likewise one who is shown to have repeatedly vio
lated the law by selling on Sunday and permitting gambling in his
saloon may be refused a license under authority to refuse issuance
for good cause;17 and where the applicant is charged with selling
liquor on Sunday, a finding in his favor on conflicting evidence will
not be disturbed on appeal.18 The license of a manufacturer who
has made retail sales without authority to do so will not be renewed,
where, by statute, the right to sell liquors is denied to one who has
made sales without a license.19 But, for the purpose of preventing
the issuance of a license, the keeping of a disorderly house by a man
of good character who has been a tavern keeper for thirty years is
not shown by the fact that a few negroes congregated about his place,
that drunken people had been seen on a neighboring highway, and
that in two cases liquor had been sold to minors.20 Punishment for
contempt in violating an injunction against illegal sales is not a
12. In re Carragher, 149 la. 225,
16. Whissen v. Furth, 73 Ark. 366,
128 N. W. 352, Ann. Cas. 1912C 972, 84 S. W. 500, 68 L.R.A. 161.
31 L.R.A. (N.S.) 321. As to discrim17. Smyth v. Butters, 38 Utah 151,
ination against females, see infra, par. 112 Pac. 809, 32 L.R.A. (N.S.) 393.
58.
18. In re McRae, 75 Neb. 757, 106
13. New Orleans v. Smythe, 116 La. N. W. 1020, 121 A. S. R. 829.
fi85, 41 So. 33, 114 A. S. R. 566, 6
19. In re Metz Bros. Brewing Co.,
L.R.A. (N.S.) 722 and note.
88 Neb. 164, 129 N. W. 443, 32 L.R.A.
14. Bloomfield v. State, 86 Ohio St. (N.S.) 622.
253. 99 N. E. 309, Ann. Cas. 1913D
20. Schneider v. Com., I11 S. W.
303, 33 Ky. L. Rep. 770, 20 L.R.A.
629, 41 L.R.A. (N.S.) 726.
(N.S.) 107.
15. See infra, par. 58.
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"conviction" within the meaning of a statute forbidding the issuance
of licenses to persons convicted of violating the liquor laws.1 A
statutory provision disqualifying one who has violated the prohibition
law under color of bis license to sell what is commonly called "near
beer" from holding another license to conduct that business, as ap
plied to one who has been convicted of keeping intoxicating liquors
at his place of business, is not in conflict with the fourteenth amend
ment of the constitution of the United States, as depriving the appli
cant for the license of liberty or property without due process of law,
nor is it violative of the clause of the state constitution containing
a similar provision.2
58. Sex of Applicant or of Patrons or Employees of Applicant's
Saloon.—As a general rule the liquor laws do not allow licenses to
women, and it is held that this does not deprive them of any con
stitutional right of equal protection or uniform operation of laws, or
violate the provision against the granting of special privileges or
immunities,8 but is a valid exercise of the police power in recognition
of the immoral tendencies of a mingling of men and women in drink
ing places.4 Likewise permits may be refused to applicants who
employ or permit women in their places of business. The considera
tions of expediency and public policy which are held to justify legis
lation looking to the exclusion of women from saloons 5 fully justify
refusing licenses, or charging higher fees, to dealers who permit
women to frequent their places of business or who have women em
ployed there. It is held that provisions to that end do not uncon
stitutionally deprive dealers of property, interfere with the right to
pursue a lawful calling, or deny them equal rights and privileges
with other citizens.6 It may be well to observe in this connection
that a statute limiting the right to sell intoxicating liquor to qualified
electors uses such words in their constitutional sense, and a woman
cannot therefore receive a permit where the constitution limits the
right to vote to male citizens, although by statute women are per
mitted to vote on local financial matters.7
Obtaining and Issuance of Licenses
59. Generally.—When a statute makes the granting of a license
to sell liquors dependent on the approval of the applicant by some
1. Jndge r. Powers, 156 la. 251, 136
6. Ex parte Felchlin, 96 Cal. 360,
N. W. 3i5, Ann. Cas. 1915B 280 and 31 Pac. 224, 31 A. S. R. 223; Foster
note.
v. Board of Police, 102 Cal. 483, 37
2. Cassidy v. Wiley, 141 Ga. 331, 80 Pac. 763, 41 A. S. R. 194: Adams v.
S. E. 1046, 51 L.R.A. (N.S.) 128.
Cronin, 29 Colo. 488, 69 Pac. 590, 63
3. In re Carragher, 149 la. 225. 128 L.R.A. 61.
N. W. 352, Ann. Cas. 1912C 972, 31
7. In re Carragher, 149 la. 225, 128
L.R.A. (N.S.) 321.
N. W. 352, Ann. Cas. 1912C 972 and
4. Note: 49 L.R.A. 111.
note, 31 L.R.A. (N.S.) 321.
5. See supra, par. 33.
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officer or board, no one can demand such license without first obtain
ing the required approval,8 and while the burden of showing the
necessary moral character ordinarily rests on the applicant, either in
the first instance,9 or on appeal from the refusal of a license on the
ground of his unfitness,10 it has been held that in a contest over an
application for a license where the sole objection urged against the
character of the applicant was that no man of respectable character
would apply for a license to retail intoxicating liquors, and the only
evidence presented to the city council on that point was the testimony
of a witness, who stated under oath that the applicant was a man of
good reputation and respectable character and standing, that issue
may properly be determined in favor of the applicant.11 Under
the principle that a charge of perjury cannot be predicatect of an oath,
unless it is administered in accordance with law, and in pursuance of
a requirement therefor,12 it is held that to make a false oath before
a notary public, in order to obtain a saloon license, is not perjury,
when the law governing its issuance does not require such an oatb.18
60. Validity of Provisions for Consent or Remonstrance.—Pro
visions for consent to, or remonstrance against, licenses, by residents
or property owners within a certain area in which the proposed
saloon is to be operated, bears something of a resemblance to local
option legislation,14 and have been uniformly upheld.15 Such a
provision does not unlawfully delegate the power to grant licenses,
or make an arbitrary or unjust discrimination between applicants,18
nor is it objectionable as conferring arbitrary powers on property
owners.17 So the legislature may grant the inhabitants of a munici
pality the power of referendum on the granting of individual liquor
licenses by the municipal authorities.18 And it is held that allowing
a majority of the voters of a township or ward by a remonstrance
to prevent the granting of licenses to sell intoxicating liquors is not
unconstitutional as permitting them to suspend the operation of a
general law.19
61. Existence and General Incidents of Right of Consent or Remon
strance.—The granting of a liquor license by municipal authorities
8. Trageser v. Grav, 73 Md. 250. 20
15. Notes: 20 L.R.A. 722; 8 L.R.A.
Atl. 905, 25 A. S. R. 587, 9 L.R.A. (N.S.) 978; 1 Ann. Cas. 60.
780 and note.
16. Swift v. People, 162 111. 534, 44
9. Whissen v. Furth, 73 Ark. 366, N. E. 528, 33 L.R.A. 470.
84 S. W. 500, 68 L.R.A. 161.
17. New Orleans v. Smvlhe, 116 La.
10. Goodwin v. Smith, 72 Ind. 113, 685, 41 So. 33, 114 A. S. R. 506, 6
37 Am. Rep. 144.
L.R.A. (N.S.) 722.
11. In re Phillips, 82 Neb. 45, 116
18. State v. Summers, 33 S. D. 40,
N. W. 950, 17 L.R.A.(N.S.) 1001.
144 N. W. 730, Ann. Cas. 1916B 860,
12. See Perjury.
50 L.R.A. (N.S.) 206.
13. State v. Parrish, 129 La. 547,
19. State v. Gerhardt, 145 Ind. 439,
56 So. 503, 39 L.R.A. (N.S.) 96.
44 N. E. 469, 33 L.R.A. 313.
14. See infra, par. 79 et seq.
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is subject to referendum under a statute providing that no law, ordi
nance, or resolution shall go into effect until the expiration of a
certain time, whether required to be published or not, during which
it shall be subject to referendum.20 The consent of a property owner,
evidenced by his signature to an application for a license, is not
valid if procured by paying to him money or other valuable con
siderations inuring to his benefit.21 A remonstrance which, under
the terms of the statute authorizing it, will prevent the granting of
"such license to such applicant," must apply to a particular applicant,
.a general remonstrance being insufficient.1 While it has been held
that a signer of the application may withdraw his name at any time
before the tribunal designated to pass on the same has acted,2 it seems
that the withdrawal of one's name from a remonstrance which, under
the statute, if signed by a majority of the legal voters and filed three
days before the regular sessions of the board of county commissioners
will prevent the granting of licenses, cannot be made after the begin
ning of the third day before such meeting, although prior to that
time it may be made.8
/
62. Persons Who May Consent or Remonstrate.—Where the right
of consent or remonstrance is confined to "owners" of property, it is
consistently held that only holders of the legal title are contemplated,
thus effectually excluding lessees, and even life tenants, from the
category of persons having such right.4 When the statute requires
the signatures of freeholders to the petition, it is held that bona fide
freeholders are contemplated, and not persons who are vested with
title for the sole purpose of becoming technically qualified to sign,
and that the lapse of a considerable time after the acquisition of title
does not of itself qualify them in the premises.5 A consent may be
signed by an authorized agent of a property owner in the absence of
express provision to the contrary. City park commissioners, in whom
is vested the legal title to park lands, are the owners thereof within
the meaning of an ordinance requiring the consent of abutting prop
erty owners to the issuance of a liquor license ; 6 and the owner of
the fee of a street at the point where it abuts on property, to sell
liquor on which an application has been made for license, is withiD
the provisions of a statute authorizing owners of real estate within
20. State v. Summers, 33 S. D. 40, 44 N. E. 469, 33 L.R.A. 313.
144 N. W. 730, Ann. Cas. 1916B 860,
4. American Woolen Co. v. North
50 L.R.A.(N.S.) 206.
Smithfield, 29 R. I. 93, 69 Atl. 293, 16
21. Theurer v. People, 211 111. 296, Ann. Cas. 1227 and note.
71 N. E. 997, 1 Ann. Cas. 57 and note.
5. Dve v. Raser, 79 Neb. 149, 112
1. State v. Gerhardt, 145 Ind. 439, N. W. 332, 16 Ann. Cas. 274 and note.
44 N. E. 469, 33 L.R.A. 313.
.Note: Ann. Cas. 1913D 334
2. Theurer v. People, 211 H1. 296, 71
6. Theurer v. People, 211 111. 296, 71
N. E. 997, 1 Ann. Cas. 57.
N. E. 997, 1 Ann. Cas. 57.
3. State v. Gerhardt, 145 Ind. 439.
R. C. L. Vol. XV.—20.
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twenty-five feet of such property to object to the granting of a license.7
Where the consent of the owners of buildings occupied exclusively as
dwellings and located within a certain distance from the proposed
saloon is required, it seems that such consent is not necessary as to
buildings long vacant and unlikely to be occupied again as dwellings
by reason of changes in the character of the neighborhood.8 Under
an ordinance providing that an application for a dramsbop license
-shall be signed by a majority of the property owners, according to
frontage, on both sides of the street in the block, all the frontage
within such description, including park frontage, must be counted,
in the total estimate, whether the owners thereof have a legal right
to sign the application or not.9
63. General Power and Discretion of Officers or Boards.—Ordinarily
the granting of a license is not a matter of right, but rests in the
sound discretion of the body or official to whom the duty of issuing it
is committed,10 and where any claimed right has no other founda
tion than the custom of the board having control of the issuance of
licenses, it is subject to any conditions which the board may impose.11
But power of the officers in this respect is not unlimited; their rejec
tion of an application must be made, not arbitrarily or capriciously,
but in the exercise of a sound discretion.12 The term "discretion"
as used in this connection has a legal meaning with safe limitations.
The intendment of the law which grants it, whether expressly or by
implication, is that the discretionary decision shall be the outcome of
examination and consideration ; in other words, that it shall constitute
a discharge of official duty and not a mere expression of personal will.
An arbitrary refusal of a license, without an examination of relevant
facts, and expressing nothing but the mood of the officer, would not
be, in contemplation of law, an exercise of the power granted.18 It
is an elementary principle that the neglect or failure of public officers
to perform their duty will not estop the public or prevent any rights
or acts of the state in enforcing its laws. Accordingly the failure
of public officials to collect a liquor license fee, where such is required
by law, for a number of years, is not sufficient evidence of the intent
of the legislature in passing such law to exclude from its operation
persons and corporations from whom such officers have failed to
7. Moran v. Gallagher, 199 Mass. 170, 27 S. Ct. 461, 51 U. S. (L. ed.)
486, 85 N. E. 579, 20 L.R.A.(N.S.) 755.
116.
12. State v. Durein, 70 Kan. 1, 78
8. Matter of Townsend, 195 N. Y. Pac. 152, 15 L.R.A.(N.S.) 908; State
214, 88 N. E. 41, 16 Ann. Cas. 921, 22 v. New Orleans, 113 La. 371, 36 So.
L.R.A.(N.S.) 194.
999, 2 Ann. Cas. 92, 67 L.R.A. 70;
9. Theurer v. People, 211 111. 296, 71 Smyth v. Butters, 38 Utah 151, 112
N. E. 997, 1 Ann. Cas. 57 and note.
Pac. 809, 32 L.R.A.(N.S.) 393.
10. Ex parte Abrams, 56 Tex. Crim.
13. Sherlock v. Stuart, 96 Mich. 193,
465, 120 S. W. 883, 18 Ann. Cas. 45.
55 N. W. 845, 21 L.R.A. 580 and note.
11. Tracy v. Ginzberg, 205 U. S.
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collect the fee.14 And wrongful refusal, to grant a license is not a
defense to a criminal prosecution for selling without one.15
64. Specific Powers of Officers or Boards.—Legislative power of a
city council to license, regulate and tax carries with it a wide, although
not arbitrary, discretion as to the persons and places to be licensed,
and the number of licenses to be granted ; and this discretion may be
exercised in each case when an application is made, if the matter
has not been regulated by a general ordinance,16 and it is held that
where town commissioners are expressly given power to issue liquor
licenses "under such regulations as they may prescribe," they have
full authority to prescribe whatsoever general legal and constitutional
regulations they may please, subject to which licenses shall be
granted.17 The power to issue a license for the maintenance of a
bar in a hotel, for instance, carries with it authority to determine
whether an alleged hotel is really being conducted as such, and to
withhold the license, in the officer's discretion, if the place does not
satisfy the requirements ; 18 and power to determine the fitness of
an applicant for a license is conferred on a municipal council by
a provision that if, in its opinion, the applicant is a fit person, it
may order the issuance of the license.19 The discretionary power of
the licensing officers does not authorize them to discriminate between
individuals equally qualified and meritorious, granting licenses to
some and refusing them to others without apparent reason for the
distinction.20
65. Control and Review of Official Action in General.—In some
jurisdictions, citizens or taxpayers are authorized by statute to main
tain proceedings to prevent the improper issuance of licenses, or to
compel their revocation when so issued, but even in the absence of such
statutory authority, proceedings designed to question or control the
act of issuance may be maintained by private persons under proper
circumstances.1 A citizen who desires to inspect papers filed as the
basis of pending applications for liquor licenses may compel their
14. Ada County v. Boise Commercial mitting gambling to be carried on on
Club, 20 Idaho 421, 118 Pac. 1086, 38 the premises.
L.R.A. (N.S.) 101.
17. Floyd v. Eatonton, 14 Ga. 354,
15. See infra, par. 157.
58 Am. Dec. 559.
16. Sherlock v. Stuart, 96 Mich. 193,
18. Richter v. Lightston, 161 Cal.
. 55 N. W. 845, 21 L.R.A. 580; In re 260, 118 Pac. 790, Ann. Cas. 1913B
Jugenheimer, 81 Neb. 836, 116 N. W. 1028.
966, 18 L.R.A. (N.S.) 386 and note;
19. Darby v. Pence, 17 Idaho 697.
Perry v. Salt Lake City, 7 Utah 143, 107 Pac. 484, 27 L.R.A.(N.S.) 1194
25 Pac. 739, 998, 11 L.R.A. 446.
and note.
See also Smyth v. Butters, 38 Utah
20. Ex parte Levy, 43 Ark. 42, 51
151, 112 Pac. 809, 32 L.R.A.(N.S-) Am. Rep. 550.
393, holding that the licensing officers
1. Whissen v. Furth, 73 Ark. 366,
may refuse a license to one who is 84 S. W. 500, 68 L.R.A. 161.
shown to have repeatedly violated the
Note: 15 Ann. Cas. 1017.
statute by selling on Sunday and per307
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exhibition, although he asserts no interest thereby to be subserved,
beyond the common interest of all citizens in the enforcement of the
laws and rules of his community.2 If the licensing officers are
expressly empowered, in their discretion, to refuse an application for
good cause, the mere meeting, by an applicant for a license to sell
intoxicating liquors, of the conditions on which the legislature has
authorized the granting of a license does not entitle him to compel
its issuance.8 Of course, the refusal of the proper officers, in their
discretion, to grant a liquor license is not a matter reviewable by
the supreme court of the United States, as it violates no principle
of federal law.4
66. Prohibition ; Injunction or Vacation in Equity.—It is held that
the action of a city council in passing on the question of issuing
liquor licenses cannot be controlled by a writ of prohibition.5 With
respect to injunctive remedies, while the view has been taken that
an injunction against the issuance of a license should be denied in
a suit by a private party, except where some specific private right
distinct from that suffered by members of the community generally
is involved, recent decisions indicate a tendency to permit the individ
ual citizen to sue in equity to prevent violation of the liquor laws.6
Where the issuance of a license is procured by fraud, or based on
mistake of fact, such as an error as to whether the proposed saloon
is within a prohibited distance from a church, equity will entertain
proceedings to vacate the license, at least where there is no adequate
remedy at law,7 and especially where the place, if permitted, would
be a nuisance.8 Issuance of a license in violation of statute may be
enjoined at the suit of the attorney general of the state.9
67. Certiorari; Quo Warranto.—Conformably, in most respects, at
least, to the general rule as to who may resort to the writ of certiorari,10
it has been generally held that where a license has been granted by
a body not having the authority to do so, a writ of certiorari may
be allowed at the instance of persons who are mere residents and
taxpayers of the municipality, and who had remonstrated before the
local body against its action, although there is some conflict of opin
ion on the question of the necessity of the remonstrance.11 The
question of the availability of quo warranto for this purpose is refer2. Ferry v. Williams, 41 N. J. L. note, 14 L.R.A.(N.S.) 1156 and note.
332, 32 Am. Rep. 219.
7. George v. Travis, 185 Mich. 597,
3. Smyth v. Butters, 38 Utah 151, 152 N. W. 207, L.R.A.1915E 408 and
112 Pae. 809, 32 L.R.A.(N.S.) 393.
note.
4. Crowley v. Christensen, 137 U. S.
8. See infra, par. 172 et seq.
86, 11 S. Ct. 13, 34 U. S. (L. ed.) 620.
9. Hartingh v. Bay Circuit Judge
5. Note: 20 Ann. Cas. 962. See gen- 176 Mich. 289, 142 N. W. 585, Ann.
erally, Prohibition.
Cas. 1915B 520.
6. Semones v. Needles, 137 la. 177,
10. See Certiorari, vol. 5, p. 255.
114 N. W. 904, 15 Ann. Cas. 1012 and
11. Hemmer v. Bonson, 139 la. 210,
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able to the principle that at common law this writ or its modern
substitute lies at the suit of the commonwealth to inquire into, and
to determine, the right of a person to hold a public office, or to exer
cise a franchise or privilege.12 In the application of this doctrine,
it is generally held that the right to license the sale of liquors and
the exaction of a fee or tax therefor is a privilege or franchise, but
that the right of the licensee thereunder does not attain to that status
within the meaning of the rule. Therefore a municipality which,
having no power to issue licenses, nevertheless attempts to do so
may be ousted from the unlawful exercise of such power by a pro
ceeding in the nature of quo warranto. But the proceeding is not
available to test the right of an individual to sell liquor under a
license unlawfully issued to him for that purpose, except where the
legislature has extended the scope of the proceeding so as to cover
such a case.18
68. Mandamus.—As said before, the intendment of a law which
grants discretionary power to licensing officers is that the discretion
ary decision should constitute a discharge' of official duty, and not
a mere expression of personal will.14 When a decision has been fairly
made after honest inquiry and exercise of judgment, by officers who
are vested with discretionary powers, it cannot be interfered with by
mandamus. However, a clearly arbitrary refusal of a license, repre
senting nothing but the whim or caprice of the officer, would not be an
exercise of discretion, but a refusal or neglect to perform a duty, and
would warrant recourse to the writ of mandamus.15. For the purpose
of determining whether the writ will lie, it will not be presumed
that a city council refused a license arbitrarily merely because no
reason appears on its record where it had the right to exercise discre
tion in the matter.16 But where it is made to appear that the appli
cant has complied with all requirements and is entitled to a license,
and the same has been arbitrarily denied him, its issuance will be
compelled by mandamus.17 The writ will lie to compel a city treas
urer to issue a receipt to an applicant for a liquor license, where such
117 N. W. 257, 19 L.R.A.(N.S.) 610 39, 44 L.R.A. 485; Sherlock v. Stuart,
and note.
96 Mich. 193, 55 N. W. 845, 21 L.R.A.
Notes: 14 L.R.A. (N.S.) 1156; 15 580 and note; Smyth v. Butters, 38
Ann. Cas. 1017.
Utah 151, 112 Pac. 809, 32 L.R.A.
* 12. See Quo Warranto.
(N.S.) 393.
13. State v. Gibbs, 82 Vt. 526, 74
16. Perry v. Salt Lake City, 7 Utah
Atl. 229, 18 Ann. Cas. 525 and note, 143, 25 Pac. 739, 998, 11 L.R.A. 446.
24 L.R.A.(N.S.) 555 and note.
17. State v. New Orleans, 113 La.
14. See supra, par. 63 et seq.
371, 36 So. 999, 2 Ann. Cas. 92, 67
16. Darby v. Pence, 17 Idaho 697, L.R.A. 70 ; New Orleans v. Smythe, 116
107 Pac. 484, 27 L.R.A.(N.S.) 1194 La. 685, 41 So. 33, 114 A. S. R. 566,
and note; Montpelier v. Mills, 171 Ind. 6 L.R.A.(N.S.) 722; Smyth v. Butters,
175, 85 N. E. 6, 17 Ann. Cas. 57; 38 Utah 151, 112 Pac. 809, 32 L.R.A.
McCrea v. Roberts, 89 Md. 238, 43 Atl. (N.S.) 393.
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receipt is a necessary step in the procurement of a license,18 and it
will issue at the suit of a private person to compel the exhibition of
recommendations of freeholders, filed with the application for the
license.19 However, it has been held that mandamus will not lie
in favor of one who has been denied a license, where the statute
gives an adequate remedy by appeal,20 and it may be stated that a
court cannot, on a petition for a writ of mandamus to compel the
issuance of a liquor license which the officials had refused after hear
ing, remand the case to them, for a rehearing of the facts as to
whether or not the applicant was entitled to a license.1
Transfer and Termination
69. Assignment; Transmission by Death or Operation of Law.—
A license to sell liquor being a mere personal privilege 2 is generally
held not to be assignable or transferable, in the absence of express
statutory authority, and then only in the manner and form pre
scribed. Any other rule *would defeat the object of the license laws,
for licenses are usually granted only to persons whose personal fit
ness is established to the satisfaction of the authorities.8 It is gen
erally held that the death of a licensee terminates the license, and
that it therefore does not become an asset of the estate nor entitle the
personal representative to conduct the business or make sales under
it,4 or to exercise the statutory privilege of obtaining a renewal, which
could have been invoked by his decedent had he lived.5 Whether
a license is such an asset as is available to the licensee's creditors or
their representative depends not only on whether the legislature
has made licenses assignable or transferable, but also on the condi
tions imposed on the right of transfer when the same is granted.
And it is apparent that the courts have not always regarded a liquor
license as an asset which may be subjected to the claims of creditors,
even where the right of transfer is regarded as having a monetary
value.6
18. Howland v. State, 56 Fla. 422, Buck, 185 Pa. St. 57, 39 Atl. 821, 64
47 So. 963, 21 L.R.A.(N.S.) 192.
A. S. R. 616.
19. Ferry v. Williams, 41 N. J. L. 4. Wood v. School Dist, 80 Neb. 722,
332, 32 Am. Rep. 219.
20. Jay v. O'Donnell, 178 Ind. 282, In re Buck, 185 Pa. St. 57, 39 Atl. 821,
08 N. E. 349, Ann. Cas. 1915C 325.
64 A. S. R. 616.
1. Smyth v. Butters, 38 Utah 151,
Notes: 4 L.R.A.(N.S.) 626; Ann.
112 Pac." 809, 32 L.R.A.(N.S-) 393.
Cas. 1915B 520.
2. See supra, par. 40.
5. Hartingh v. Bav Circuit Judge,
3. Wood v. School Dist., 80 Neb. 176 Mich. 289, 142 N. W. 585, Ann.
722, 115 N. W. 308, 15 L.R.A.(N.S.) Cas. 1915B 520 and note.
478; United States Fidelity, etc., Co.
6. Deggender v. Seattle Brewing,
i. Little, 76 N. H. 427, 83 Atl. 513, etc., Co., 41 Wash. 385, S3 Pac. 898,
Ann. Cas. 1913A 459 and note; In re 4 L.R.A.(N.S.) 626 and note.
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70. Abrogation and Revocation in General.—While it was remarked
in an early case that a statute repealing license laws, and operating
to abrogate existing licenses before their expiration, would be void
as interfering with vested rights, the court appears since to have
receded from that view.7 In doing so it has aligned itself with the
authorities holding that since a license is not a contract, and creates
no vested righte,8 and since its primary purpose is not revenue but
regulation,9 it is at all times subject to governmental control in the
exercise of the police power, and may be nullified by general legis
lation for the suppression of the liquor traffic or specifically revoked
by the authority by or under which it was issued.10 The fact that
the implements employed in the business under a license are useless
for other purposes does not preclude an enforced cessation of the
business by prohibitory legislation, upon the theory that property is
thereby taken without due process of law, especially where the license
expressly states that it is held subject to laws then in force or there
after enacted.11 By the same token, the refusal to renew a license
violates no one's vested or inalienable rights.12 The revocation of a
license, and the prohibition of further traffic on premises used under
the license, may be made the penalty for violation of the liquor laws
by the licensee; and it is almost unanimously held that no constitu
tional rights are violated by the imposition of such a penalty.18 Cer
tainly the authorization of the revocation of licenses for violations
of the liquor laws is not void as against one who consented to it ; 14
and one accepting a license containing a provision authorizing its
revocation at the discretion of the mayor, and with knowledge that
the city charter provides for such revocation, is bound by such terms.15
The passage by a municipal corporation having charter authority to
revoke liquor licenses, of an ordinance providing for revocation on
second conviction of violation of law relating to the traffic, does not
prevent the council from summarily revoking the license for cause.18
7. Adams v. Hackett, 27 N. H. 289,
59 Am. Dee. 376 and note.
8 Pee supra par 40
9. See supra', par. 42.
10. La Croix v. Fairfield Countv, 50
Conn. 321, 47 Am. Rep. 648; Fell v.
State, 42 Md. 71, 20 Am. Rep. 83;
Clausscn v. Luverne, 103 Minn. 491,
"J *
"
CaS- 67,?; f

84 N. E. 865, 123 A. S. R. 82, 14 Ann.
Cas. 994.
12. Plumb v. Christie, 103 Ga. 686,
30 S. E. 759, 42 L.R.A. 181.
State v Woodward, 68 W.^Va.
66-69 S- E. 385, 30 L.R.A. (N.S.) 1004
an'3 note- ,As to whether this is cruel
«^ unusual punisluncnt, see infra, par.
ML Panl v. Washington, 134 N. C.

85 Neb. 351, 123 N. Y\ . 309, 20 L.R.A.
15 Malkan v. Chicag0, 217 111. 471,
(N.S.) 417; Voigt v. Newark, 59 N. 75 N E 548 3 Ann. Cas. 1104 2
J. L. 358, 36 Atl. 686, 37 L.R.A. 292; L.R.A.fN.S.) 488.
Johnson v. State, 3 Lea (Tenn.) 469,
16. Roberts v. Boise City, 23 Idaho
31 Am. Rep. 648.
716, 132 Pac. 306, 45 L.R.A.(N.S.)
11. People v. MnBride, 234 111. 146. 593.
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71. Formalities and Incidents of Revocation.—Revocation of a
license for violating the law does not offend .against a constitutional
provision as to trial by jury in a prosecution for crime.17 It seems
that revocation may be made without notice to the' licensee, unless
that formality is prescribed in conferring authority to revoke.18 It
has been held that a statute authorizing a forfeiture of the licensor,
and imposition of a fine of $100, on conviction for illegal selling,
"whether such person shall appeal therefrom or not," is not objection
able either as inflicting a cruel and unusual punishment, or as depriv
ing a dealer of his license without a jury trial, or as denying the
right of appeal. But it seems that an ordinance is unreasonable
where it provides that on second conviction, the license shall be for
feited, and "remain fprfeited notwithstanding defendant may, upon
trial de novo on appeal in the county court, be acquitted of the of
fence." n An appeal from a judgment canceling a license does not
supersede the judgment so as to warrant sales pending the appeal.20
It is not permissible to authorize forfeiture of a liquor tax certifi
cate for criminal acts on failure of the holder to deny under oath
the allegations of the petition, without any proof of the commis
sion of the acts constituting the offense.1 A chairman of a board is
disqualified to sit on the hearing of a case for the revocation of a
license when he has procured a minor to purchase whisky of the
dealer for the purpose of procuring evidence on which to revoke the
license.2 It may also be remarked in this connection that recovery
of damages from a municipality, for the wrongful revocation of a
license by its officers, has been denied ; 8 and that in many instances
it has been held that a municipality cannot be compelled to refund
unearned fees, or parts of fees, in the absence of legislation author
izing a recovery.4
License Fees
72. Amount; Excessiveness.—The same considerations which are
held to justify the imposition of restrictions and conditions on the
granting of licenses authorize the fixing of the amount of the fee
with a view of placing a restraint on the traffic. This is a matter
of sound discretion the exercise of which will be disturbed only in
17. Voigt v. Newark, 59 N. J. L.
1. In re Peck, 167 N. Y. 391, 60 N.
358, 36 Atl. 686, 37 L.R.A. 292.
E. 775, 53 L.R.A. 888.
18. Wallace v. Reno, 27 Nev. 71, 73
2. State v. Bradish, 95 Wis. 205, 70
Pac. 528, 103 A. S. R. 747, 63 L.R.A. N. W. 172, 37 L.R.A. 289.
337.
3. Claussen v. Luverne, 103 Minn.
19. Dinuzzo v. State, 85 Neb. 351, 491, 115 N. W. 643, 14 Ann. Cas. 673
123 N. W. 309, 29 L.R.A.(N.S.) 417' and note, 15 L.R.A.(N.S.) 698 and
and note.
note.
20. Goldman v. Goodrum, 77 Ark.
4. See infra, par. 74 et seq.
580, 92 S. W. 865, 7 Ann. Cas. 359.
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cases of a manifest abuse.5 No one unvarying price will suit for all
places and all circumstances. The populousness of the municipality,
the profits of the business, its effect on the community, and the addi
tional expense necessarily entailed by a police supervision are all
proper subjects of inquiry in arriving at a legal and just conclusion
in fixing a price which will not be prohibitory.6 It cannot be judi
cially known that a license fee of $1000 per year fbr conducting a
brewery business within a municipality is unreasonable or excessive
as a matter of police regulation,7 and it has been held that a fee
of $2000 is not invalid as prohibitory, or as a license for revenue
where it appears that the retail sales of the business for four years
aggregated $351,000, while two thirds of the entire expense required
to police the city are traceable solely to the sale of liquor within its
corporate limits.8 A constitutional provision protecting property
rights is not violated by a municipal ordinance imposing a license
tax of $1000 per year on the business of selling near beer. And
such a license tax will not be declared to be prohibitive and unreason
able, where business is being conducted under it, and such business
requires extensive police surveillance.9
73. Payment and Collection.—The prevalent method of collecting
the fee appears to be by exacting payment in advance, on the filing
of the application. However, attempts have sometimes been made
to exact payment, as for a license, from one who has engaged in gell
ing without application for, or issuance of, one. This cannot be done ;
ordinarily a dealer does not, by selling without a license, become liable
as for a license fee, even for the period covered by the unlawful sales
though recovery in such circumstances is sometimes authorized by
express legislative enactment.10 This point is entirely distinct from
the question whether a dealer who sells liquor in a prohibited area
can successfully combat an attempt to exact a privilege tax imposed
by general statute on the business of selling liquor, on the theory
that the statute does not apply to places where selling is prohibited
and made an offense. Here, again, is a field for the application of
the principle that such a measure is regulatory and restrictive, not
permissive,11 and it has been held that a dealer cannot escape the
6. Ex parte Sikes, 102. Ala. 173, 15 14 L.R.A.(N.S.) 787.
So. 522, 24 L.R.A. 774; Schmidt v.
8. Ex parte Sikes, 102 Ala. 173, 15
Indianapolis, 168 Ind. 631, 80 N. E. So. 522, 24 L.R.A. 774.
632, 120 A. S. R. 385, 14 L.R.A. (N.S.)
9. State v. Dannenburg, 151 N. C.
787; State v. Police Jury, 120 La. 718, 66 S. E. 301, 26 L.R.A.(N.S.)
163, 45 So. 47, 124 A. S. R. 430, 14 890.
L.R.A.(N.S.) 794 and note.
10. Com. v. Central Hotel Co., 121
6. Ex parte Sikes, 102 Ala. 173, 15 £y. 846, 90 S. W. 565, 12 Ann. Cas.
So. 522, 24 L.R.A. 774.
172 and note.
7. Schmidt v. Indianapolis, 168 Ind.
11. See supra, par. 44.
631, 80 N. E. 632, 120 A. S. R. 385.
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exaction on the ground that his business is made unlawful by legis
lation other than that under which it is sought to be exacted.12
74. Refunding Fees Paid.—There seems to be a strong and uni
form inclination on the part of the courts to deny the right or duty
of municipalities to refund license fees, and this tendency usually
prevails except in particular instances where strong considerations of
justice impel a different conclusion.1* Justification for this position
is found in the fundamental rule that when either society or a member
thereof must suffer inconvenience, it must fall on the individual
rather than on the community. In estimating the revenue required
for government expenses license fees must necessarily be taken mto
consideration, and any rule that would permit the indiscriminate
refunding of such fees might produce serious deficits.14 While a
provision that municipalities shall refund unearned fees, in case they
go "dry" at a local option election, is not invalid as compelling munici
palities to incur debts,15 it seems that the legislature cannot require
the refunding of license taxes collected for the privilege of selling
intoxicating liquors outside of, but adjoining, the corporate limits,
if the city had authority to require the payment in the first instance.16
A deposit accompanying an application for a license should, of course,
be returned if the application is refused, and the statutes usually so
provide. If the statute directs the repayment to be made to the
depositor, no liability exists to a third person (e.g., a brewing com
pany) who furnished the applicant with the amount of the deposit,
and a county officer who received the deposit does not create such a
liability, either on himself or on the county, by a promise to return
the money to such third person.17 Where a state law enacted after
the granting of a municipal license makes further sales by the licensee
unlawful, this would seem to be a circumstance making it equitable
for the municipality to refund the unearned portion of the license
fee; but it has been held that the power to do so exists only during
the life of the license.18 It has been held that a county which has
collected a license fee is bound to return so much as remains within
its control, where the territory in which the licensed business was
conducted was, before the license expired, incorporated into a town
12. Foster v. Speed, 120 Tenn. 470, Cas. 994.
111 S. W. 925, 15 Ann. Cas. 1066 and
16. Bailey v. Raleigh, 130 N. C. 209,
note, 22 L.R.A.(N.S-) 949 and note. 41 S. E. 281, 58 L.R.A. 178.
13. See the following paragraph.
17. Hemrich Bros. Brewing Co. v.
14. Roberts v. Boise City, 23 Idaho Kitsap County, 45 Wash. 454, 88 Pac.
716, 132 Pac. 306, 45 L.R.A.(N.S-) 838, 9 L.R.A.(N.S-) 910.
593.
18. Fitzgerald v. Witchard, 130 Ga.
15. People v. McBride, 234 111. 146, 552, 61 S. E. 227, 16 L.R.A. (N.S.)
84 N. E. 865, 123 A. S. R. 82, 14 Ann. 519 and note.
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which, in pursuance of its regulatory powers, exacted a license for
the business.19
75. Recovery Back of Illegal Fee.—The right to recover back a
license fee unlawfully exacted, either under an unconstitutional stat
ute or ordinance, or otherwise, depends to some extent on the volun
tariness of its payment, under the familiar principle governing volun
tary payments.20 Generally, the plaintiff must show that the defend
ant had no authority to exact the fee, that it was actually paid, and
that the payment was not voluntarily made.1 It seems that payment,
with a belief in the validity of the law, in order to escape the penalty
thereby imposed for operating without a license, would not be invol
untary, in the absence of a threat of proceedings to enforce the
penalty.2 And merely making a declaration at the time of pay
ment that it is under protest is not of itself sufficient to make the
payment involuntary.8 One who, on receiving a liquor license issued
at his own request, pays for it without objection, and under the belief
that it is lawfully exacted, cannot recover back the amount paid after
the law authorizing its exaction is declared void.4 On the other hand,
recovery back of the excess over the amount constitutionally charge
able has been allowed, when exacted under an unconstitutional ordi
nance imposing. a higher license fee for a place on the main street
of a city than for those conducted elsewhere.5
76. Recovery Back of Unearned Fee.—The authorities uniformly
sustain the position that, in the absence of statutory provision there
for, no recovery of any part of a liquor license fee may be had where
the license has been revoked for misconduct of the licensee.6 And it
seems to be well settled that ordinarily a licensee does not, on the
voluntary surrender of his license, become entitled to the return of
the license fee, in proportion to the unexpired term, in the absenco
of statutory enactment to the contrary.7 And the latter view applies
to prevent recovery of the unearned portion, by the personal repre
sentative of one whose license terminated with his death.8 There
19. Bart v. Pierce Countv, 60 Wash.
4. Ligonier v. Ackerman, 46 Ind.
507, 111 Pac. 582, 31 L.R.A.(N.S.) 552, 15 Am. Rep. 323, overruled in
1151.
Jennings v. Fisher, 103 Ind. 112, 2 N.
20. See Payment.
E. 285, as to the right to recover
1. Phoebus v. Manhattan Social money paid under an invalid statute
Club, 105 Va. 144, 52 S. E. 839, 8 or ordinance.
Ann. Cas. 667.
5. Harrodsburg v. Renfro, 58 S. W.
2. Ligonier v. Ackerman, 46 Ind. 795, 22 Ky. L. Rep. 806, 51 L.R.A.
552, 15 Am. Rep. 323, overruled in 897.
Jennings v. Fisher, 103 Ind. 112, 2 N.
6. Roberts v. Boise City, 23 Idaho
E. 285, as to the' right to recover 716, 132 Pac. 306, 45 L.R.A.(N.S.)
monev paid under an invalid statute 593 and note.
or ordinance.
7. Note: 16 L.R.A.(N.S.) 512.
3. Phoebus v. Manhattan Social
8. Wood v. School Dist., 80 Neb. 722,
Club, 105 Va. 144, 52 S. E. 839, 8 115 N. W. 308, 15 L.R.A.(N.S.) 478.
Ann. Cas. 667 and note.
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is a variety of opinion as to the right to recover back an unearned fee,
or an unearned portion thereof, where the license, although not unlaw
fully exacted in the first instance, has failed for some reason not due
to the fault of the applicant. A considerable number of the decisions
favor recovery where, by the adoption of general prohibition or other
wise, the license is annulled or revoked without the licensee's fault;
but the rule appears to be otherwise where the license turns out to
have been improperly issued because the formalities and require
ments prescribed by law were not observed. And there is a like
tendency to deny recovery of a fee paid on an application for a
license which was never issued because of the applicant's noncompli
ance with prescribed forms.9 Recovery back of the unearned portion
of a license fee paid under a nisi prius decision invalidating a local
option election and directing the issuance of a license has been
allowed on reversal of the decision on appeal.10
Bond of Licensee
77. Nature; When Operative; Approval.—As a condition of the
issuance of a license, it is usually required that the applicant give
a bond with sureties, conditioned for the payment of all penalties
and liabilities entailed by a violation of the liquor laws. The bond
is regarded as a contract between the licensee and his sureties on the
one hand, and the state and private persons to whose benefit the statute
declares it shall inure.11 It is intended as an indemnity, given to
protect the state and the persons for whose protection it is exacted,
and the amount thereof is a penalty, and not in the nature of liqui
dated damages to be recovered as an entire sum, in case the bond is
violated.12 The bond is clearly complete, and becomes operative,
when all the discretionary acts necessary to give it validity have been
performed. When these things have been done, and the principal
commences the business mentioned in the bond for the proper per
formance of which the sureties have become obligated, the bond is
then in full force, and the liability of the sureties attaches, even
though it has not been filed as required by law ; and when it is dated
back several days before the time of signing, and reciting that the
principal then professes to carry on the business of liquor dealer,
it relates back to, and covers the period from, its date.18 Just as the
9. Allsman v. Oklahoma City, 21 450, 141 N. W. 793, 47 L.R.A.(N.S.)
Okla. 142, 95 Pac. 468, 17 Ann. Cas. 183.
184 and note, 16 L.R.A.(N.S.) 511 and
12. State v. Larson, 83 Minn. 124,
note.
86 N. W. 3, 54 L.R.A. 487; State v.
10. Scott v. New Castle, 132 Ky. Corron, 73 N. H. 434, 62 Atl. 1044,
616, 116 S. W. 788, 21 L.R.A. (N.S.) 6 Ann. Cas. 486.
112.
13. Brockway v. Petted, 79 Mich.
11. Koskie v. Pakkala, 121 Minn. 620, 45 N. W. 61, 7 L.R.A. 740.
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writ of mandamus is available in the case of an arbitrary refusal
of a license,14 so it may be invoked, in a proper case, where approval
of a liquor bond is withheld.15 But a city is not liable in damages
for the wilful refusal of its common council to approve a bond, in
the absence of a valid contract or statute creating such a liability;
and, the matter of approval being judicial in its nature, an individual
member of the council cannot be held liable for his adverse vote.16
78. Scope and Effect.—The nature and extent of liability on the
bond are discussed in another connection.17 But it is proper here
to observe that liability cannot be defeated because some provisions
of the statute under which it was given, having no bearing on the
bond in question, are invalid for unlawful delegation of power to
commissioners.18 A recital that the principal professes to carry on
the business of a liquor dealer estops the sureties from denying their
liability on the ground that the business could not be legally carried
on until the bond was filed.19 While there is some conflict on the
question as to how far liability on a liquor bond is affected by the
invalidity of the license, some of the difference, it seems, is referable
to the nature of the act relied on as a breach. If this is predicated
on facts that would have constituted a violation of the bond, even if
the license had been valid, the general rule appears to be that the
sureties on the bond cannot set up the invalidity of the license on
which the bond is based. But the sureties are not liable if the breach
is predicated on the very facts that invalidated the license, so that
the action necessarily presupposes the invalidity of the license.20 . Lia
bility for breach of the bond is not affected by the fact that the. breach
was made by an assignee or transferee of the business and license,
where the license is not assignable.1 The effect in an action by the
state on the bond of a decision of the licensing officers, revoking the
license for an act alleged as a breach of the bond, depends on whether
notice of the hearing in the proceeding for revocation was given as
required by law. If notice was given the decision is conclusive of the
question of violation, otherwise it is not admissible in evidence at
all. Where there has been a revocation on notice, for the act alleged
as a breach, it is no defense that the licensee has been acquitted of a
criminal charge based on that act.2 One is "convicted" of unlawful
14. See supra, par. 68.
620, 45 N. W. 61, 7 L.R.A. 740.
16. Note: 7 L.R.A. 740. See gen20. Farley v. Scherno, 208 N. Y.
erally, Mandamus.
269, 101 N. E. 891, 47 L.R.A. (N.S.)
16. Amperse v. Kalamazoo, 75 Mich. 1031 and note.
228, 42 N. W. 821, 13 A. S. R. 432
1. United States Fidelity, etc., Co.
and note.
v. Little, 76 N. H. 427, 83 Atl. 513,
17. See infra, par. 198 et seq.
Ann. Cas. 1913A 459 and note.
18. State v. Roberts, 74 N. H. 476,
2. State v. Corron, 73 N. H. 434,
69 Atl. 722, 16 L.R.A.(N.S.) 115.
62 Atl. 1044, 6 Ann. Cas. 486.
19. Brockway v. Petted, 79 Mich.
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sales so as to render him liable for the penalty of his bond, when he
pleads guilty, although sentence is not pronounced,8 and while more
pertinent to another subject, it may be observed in this connection
that there seems to be some conflict of opinion as to the conclusiveness
on the sureties of the principal's conviction of a criminal violation
of the laws; but the majority view apparently favors giving it con
trolling effect.4
VI. Local Option
Characteristics and Validity
79. Generally.—The custom which obtains in some jurisdictions
of requiring the consent of residents, property owners or electors to
the issuance of individual licenses in their neighborhood, or permit
ting them to remonstrate against the issuance of a license,5 bears
something of a resemblance to local option laws, although it requires
no reflection to see that the two ideas are distinct both in principal
and practice. Local option laws, as is well known, leave to the deci
sion of the electors of prescribed territory the matter of the expedi
ency of permitting or forbidding the sale of liquor, or the issuance
of licenses, in any part of the territory or district in which the vote
is had. There are few subjects on which legal contests have been
waged with more vigor and perseverance, or have developed more
conflict in judicial opinion, than questions as to the validity and
effect of local option laws.6 These questions with their ramifications
are hereinafter discussed under appropriate headings, but it may be
well to mention at the outset that probably these laws have been
most strongly attacked on the ground that they work an unconstitu
tional delegation of legislative power to the electorate. It has been
said that a law of this kind, which provides that its clauses may be
made applicable to any county or subdivision thereof or any precinct
therein by a vote taken at an election ordered for the purpose, is in
the nature of a floating enactment until it is made applicable to a
particular locality in the mode prescribed, but when this has been
done, the law attaches to such locality and relates back to the date
of its promulgation.7
80. Constitutionality of Legislation in General.—While a local
option law is not beyond the power of Congress in places over which
it has exclusive power of legislation, as in the case of territories,8 such
3. Quintard v. Knoedler, 53 Conn.
6. See supra, par. 60 et seq.
485, 2 Atl. 752, 55 Am. Rep. 149.
6. Note : 35 Am. Dec. 337.
4. Notes: 40 L.R.A.(N.S.) 747 ; 21
7. Gay v. Eugene, 53 Ore. 289, 100
Ann. Cas. 1187. As to the principles Pac. 306, 18 Ann. Cas. 188.
of res judicata generally, see Judo8. Territory v. O'Connor, 5 Dak.
ments, post, par. 429 et seq.
397, 41 N. W. 746, 3 L.R.A. 355.
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legislation usually is a matter for the states, just as the matter of
regulating or prohibiting the liquor traffic generally is especially
within the police power of the states.9 Accordingly, such a law vio
lates no provision of the constitution of the United States,10 nor is
the pardoning power infringed by a statute which authorizes the sus
pension of certain penalties of a prohibitory liquor law in any city
or town on certain conditions including the consent of a majority of
the electors.11 However, it has been held that a statute providing
that whenever a proper petition is presented to a named board, asking
that an ordinance set forth in the petition be submitted to the quali
fied voters in the county, such board must, by proclamation, submit
such ordinance to the vote of the qualified voters, and that if a major
ity of the votes cast are in favor of the adoption of the ordinance, the
board must proclaim that fact, and that the ordinance shall have
the same effect as if adopted by the board, is unconstitutional, espe
cially if, under other provisions of the same statute, there is given
the board full power to make laws for the government of the county,
since there cannot be, for the same county, two equal, co-ordinate
law-making powers, each existing without any restrictions the one on
the other.12 A constitutional direction that the legislature enact a
local option law has been held to provide the method by which the
legislature can deal with the liquor traffic, and to exclude every other
method, at least so far as local option territory is concerned ; 18 and
accordingly a provision that the question of permitting the sale of
intoxicating liquor in any locality shall be submitted to its voters
has been held to deprive the legislature of the power of forbidding
citizens to have such liquor in their possession for their own use.14
81. Delegation of Legislative Power in General.—The constitu
tionality of local option laws has been most strongly assailed on the
ground that they delegate legislative power to the people, and conse
quently conflict with the constitutional provisions which vest all
legislative powers in the legislature. Both sides to the controversy
practically agree that the legislature cannot abdicate the law-making
power, nor delegate that power to the people. And both sides also
agree that the legislature may pass laws to take effect on a future
tontingency. The question on which the difference of opinion exists
9. See supra, par. 10.
10. Rippey v. Texas, 193 U. S. 504,
24 S. Ct. 516, 48 U. S. (L. ed.) 767;
Territory v. O'Connor, 5 Dak. 397, 41
N: W. 746, 3 L.R.A. 355; People v.
McBride, 234 111. 146, 84 N. E. 865,
123 A. S. R. 82, 14 Ann. Cas. 994.
Note: 14 Ann. Cas. 1001.
And see Commerce, vol. 5, p. 774

11. State v. Forkner, 94 la. 1, 62
N. W. 772, 28 L.R.A. 206.
12. Ex parte Anderson, 134 Cal. 69,
66 Pac. 194, 86 A. S. R. 236.
13. Ex parte Brown, 38 Tex. Crim.
295, 42 S. W. 554, 70 A. S. R. 743.
14. Com. v. Campbell, 133 Ky. 50,
117 S. W. 383, 19 Ann. Cas. 159, 24
L.R.A.(N.S.) 172.
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is whether such laws do or do not delegate to the people the power,
direct or indirect, of making laws.15 As might be expected, many
exceedingly refined and artificial, if not specious, arguments have been
made on both sides of the question, but on a review of the decisions, it
appears that the better reason and the majority of the cases, which
increase as time goes on, favor the side of constitutionality.16 In some
instances the legislation has been upheld on the ground that, admit
ting it to delegate legislative power, it is valid because the subject
is within the class of police regulations, as to which local judgment
should control;17 but for the most part the question whether there
has been an improper delegation of legislative power is made the vital
and controlling issue. This issue is usually referable to the funda
mental principle that the people having, by the adoption of a con
stitution, vested the law-making power in the legislature, the power
must there remain, and the laws must be enacted through the estab
lished agency, until there is a change in the constitution itself ; and
therein lies a field for the application of the rule that the complete
ness of an act when it leaves the hands of the legislature is one of
the great tests in determining whether it works an invalid delegation
of legislative power, although it is not always essential that the act
take effect in any event, since if it is otherwise complete, its taking
effect may be made dependent on a contingency or future event.18
For, as has been declared in this connection, relative to local option
laws, the legislature, in the exercise of the duties devolved on it, is
required to exercise discretion and judgment, not only in determin
ing the subject matter of legislation, but not infrequently in order
ing the conditions or contingencies on which laws are to be carried
into effect.19 The point has been stated thus: "While the legislature
cannot delegate the power to make laws, it can make a law to delegate
the power to determine some fact or state of affairs, on which the
law makes, or intends to make, its own action depend.20 In conform
ity with this, the prevailing view, and, if early decisions were not to
be considered, it might almost be said the uniform view, is that such
legislation is unobjectionable as delegating legislative power, so long
15. State v. Wilcox, 42 Conn. 364, 15 Atl. 272, 1 L.R.A. 86.
19 Am. Rep. 536; Gordon v. State, 46
Note: 1 L.R.A. (N.S.) 483.
Ohio St. 607, 23 N. E. 63, 6 L.R.A.
18. See Constitutional Law, vol.
749.
6, p. 165 et seq.
Note : 35 Am. Dec. 337.
19. Gordon v. State, 46 Ohio St. 607,
16. Notes: 35 Am. Dec. 337; 114 23 N. E. 63, 6 L.R.A. 749.
A. S. R. 317; 1 L.R.A.(N.S.) 483; 15
20. Boyd v. Bryant, 35 Ark. 69, 37
L.R.A.(N.S.) 942; 1 Ann. Cas. 378; Am. Rep. 6; Com. v. Weller, 14 Bush
14 Ann. Cas. 1001.
(Ky.) 218, 29 Am. Rep. 407; Locke's
17. Territory v. O'Connor, 5 Dak. Appeal, 72 Pa. St. 491, 13 Am. Rep.
397, 41 N. W. 746, 3 L.R.A. 355; 716.
Santo v. State, 2 la. 165, 63 Am. Dec.
Note: 114 A. S. R. 325.
487; Hart v. Scott, 50 N. J. L. 585,
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as it contains a complete declaration of legislative will on the sub
ject.1
82. What Constitutes Delegation of Legislative Power.—In deal
ing with the application of the foregoing principles, for the purpose
of determining whether in a particular case legislative power has
been unconstitutionally delegated, it may be observed that some of
the earlier statutes which were condemned expressly provided that
they were not to become effective until adopted in the several locali
ties, thus affording at least a semblance of justification for holding that
they worked a delegation of legislative power, and, at the same time,
offering a means of indulging the law's antipathy for novelty. On
the other hand, later legislative bodies, by a certain skill in the use
of language, have avoided this difficulty, by adopting the form of
legislation now commonly in use, that is, permitting voters to deter
mine whether liquor shall be sold, or licenses issued, in their terri
tory, and forbidding sales or licenses if the vote is adverse to the
traffic. While the difference is more verbal than substantial, it is
thought to be a ground for distinguishing some of the earlier deci
sions from those of later date. For instance, an invalid attempt to
delegate to the people the power to make laws and to repeal existing
laws was, with a measure of reason, held to have been made by a
local option act providing that if a majority vote favored prohibition,
the local option law should be effective, and if the vote .was against
prohibition, then existing laws should remain in force, and the local
option law should be void.2 On the other hand, statutes submitting
either the question of permitting sales, or the matter of issuing
licenses, and variously but substantially providing that if the vote
is adverse to sales, or to licensing, it shall thereafter be unlawful to
sell, to license or to sell without a license, have been generally up
held,8 it having been said that such a measure is free from the objec1. State v. Wilcox, 42 Conn. 364, 19 Am. Rep. 344; In re O'Brien, 29
Am. Rep. 536; Territory v. O'Connor, Mont. 530, 75 Pac. 196, 1 Ann. Cas.
5 Dak. 397, 41 N. W. 746, 3 L.R.A. 373; State v. Morris County, 36 N. J.
355; Chicago Terminal Transfer R. L. 72, 13 Am. Rep. 422 ; Hart v. Scott
Co. v. Greer, 223 111. 104, 79 N. E. 50 N. J. L. 585, 15 Atl. 272, 1 L.R.A
46, 114 A. S. R. 313 and note; People 86; Gordon v. State, 46 Ohio St. 607,
v. McBride, 234 111. 146, 84 N. E. 865, 23 N. E. 63, 6 L.R.A. 749; Fouts v.
123 A. S. R. 82, 14 Ann. Cas. 994; Hood River, 46 Ore. 492, 81 Pac. 370
McPherson v. State, 174 Ind. 60, 90 7 Ann. Cas. 1160, 1 L.R.A.(N.S.) 483;
N. E. 610, 31 L.R.A.(N.S.) 188; State Locke's Appeal, 72 Pa. St. 491, 13 Am.
v. Forkner, 94 1a. 1, 62 N. W. 772, Rep. 716.
28 L.R.A. 206; Com. v. Weller, 14
Notes: 35 Am. Dec. 337; 114 A. S.
Bush (Ky.) 218, 29 Am. Rep. 407; R. 317; 1 L.R.A. (N.S.) 483; 15 L.R.A.
Hammond v. Haines, 25 Md. 541, 90 (N.S.) 942; 1 Ann. Cas. 378; 14 Ann.
Am. Dec. 77 , Fell v. State, 42 Md. 71, Cas. 1001.
20 Am. Rep. 83 ; Feek v. Bloomingdale,
2. State v. Weir, 33 la. 134, 11 Am.
82 Mich. 393, 47 N. W. 37, 10 L.R.A. Rep. 115.
69; State v. Cooke, 24 Minn. 247, 31
3. Territory v. O'Connor, 5 Dak.
R. C. L. Vol. XV.—21.
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tions made to acts expressly submitting to the voters the questions
whether and when they should go into operation.4 Similarly, it is
held that no unconstitutional delegation of the power to make laws
or to suspend general laws is effected by an act empowering a board
of county supervisors to forbid the sale of liquors if the majority
of the legal voters favor such a course ; 1 or by a provision authoriz
ing county commissioners to license liquor dealers in towns on the
recommendation of each applicant by the town selectmen, but provid
ing that a town may by majority vote instruct the selectmen not to
make any recommendations ; 9 or by a provision that on consent of
a city council to which the consent of a majority of the electors is a
condition precedent, certain penalties of a prohibitory liquor law
may be suspended.7 However, the diversity of holdings is not to be
entirely accounted for by differences in phraseology of statutes; and
this is illustrated by decisions holding, on the one hand, that a statute
forbidding the issuance of licenses, but providing that it shall go into
effect when "ratified by a majority of the voters," is not an improper
delegation of legislative authority,8 or that an act may be made to
take effect on a specified day, unless it shall be postponed by the vote
of the people ; 9 and, on the other hand, that a statute providing
for a vote in any city, town or township on the question of issuing
licenses, and declaring that if the vote is "against license," then no
licenses shall be granted works an unconstitutional delegation of
power.10 Further, iore a considerable number of the earlier deci
sions holding that such legislation works an invalid delegation of
legislative authority were based largely on an early case which has
been overruled; and the considerations which have governed those
decisions are, for the most part, embodied in the following language
of the case mentioned, which involved a statute providing for a vote
on the question of selling liquor, and forbidding the issuance of li
censes if the vote was adverse: "This act of the general assembly,
whether considered as an enactment of new and substantive provi397, 41 N. W. 746, 3 L.R.A. 355; Mc- Com., 6 Pa. St. 507, 47 Am. Dec. 480.
Pherson v. State, 174 Ind. 60, 90 N.
4. Hammond v. Haines, 25 Md. 541,
E. 610, 31 L.R.A.(N.S.) 188; Ham- 90 Am. Dec. 77.
mond v. Haines, 25 Md. 541, 90 Am.
5. Feek v. Bloomingdale, 82 Mich.
Dec. 77; Fell v. State, 42 Md. 71, 20 393, 47 N. W. 37, 10 L.R.A. 69.
Am. Rep. 83; State v. Cooke, 24 Minn.
6. State v. Wilcox, 42 Conn. 364, 19
247, 31 Am. Rep. 344; In re O'Brien, Am. Rep. 536.
29 Mont. 530, 75 Pac. 196, 1 Ann. Cas.
7. State v. Forkner, 94 la. 1, 62
373; State v. Morris County, 36 N. J. N. W. 772, 28 L.R.A. 206.
L. 72, 13 Am. Rep. 422; Hart v. Scott,
8. Com. v. Weller, 14 Bush. (Ky.)
50 N. J. L. 585, 15 Atl. 272, 1 L.R.A. 218, 29 Am. Rep. 407.
86; Gordon v. State, 46 Ohio St. 607,
9. Note: 15 L.R.A. (N.S.) 942.
23 N. E. 63, 6 L.R.A. 749; Locke's
10. Ex parte Wall, 48 Cal. 279, 17
Appeal, 72 Pa. St. 491, 13 Am. Rep. Am. Rep. 425.
716, citing as overruled Parker v.
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sions, or as a statute of repeal, abrogating existing laws, depends for
its validity and binding efficacy, within the several counties named
in it, upon the popular votes of designated districts. Without this
affirmatively expressed, it is inert. Possessing no innate force, it
remains a dead letter, until breathed upon by the people, and called
into activity by an exertion of their voice in their primary assemblies.
Until then, it prohibits no act, creates no offense, points out no mode
of trial, fixes no penalty, and, when so bidden into life, its existence
as a rule of action is limited to the brief period of a single year,
unless new energy be again infused through the medium of the
ballot box. If a majority within the particular district should vote
negatively upon the question, yearly to be submitted to the people,
the act, as a statute, has no existence. It is not to be deemed a law
within the district where such a vote is cast." 11 On the other hand,
the same court, in an opinion which has been widely cited in deci
sions upholding such legislation, later said of a statute forbidding
the issuance of licenses if the vote was against license, that the vote
declared no consequence, but merely registered the popular will on
the expediency of issuing licenses, and that the enactment was not
a mere invitation to the voters, but was a law which had a proper
regard for local public sentiment.12 One decision taking this posi
tion also held that the act was one, not of prohibition, but of regu
lation, and was not, therefore, improperly entitled, "An Act to Regu
late," etc., since, if prohibitory, in any sense, it was only condition
ally so, just as are any number of measures which, obviously, do not
rise above the level of regulations.18
83. Equal Protection and Privileges ; Special or Local Legislation.—
By the application of the principles relative to discrimination between
individuals and localities, in liquor legislation, generally,14 locai
option laws have been usually upheld as against the objection that
they unconstitutionally discriminate between individuals or locali
ties.15 It is held that so far as the fourteenth amendment to the
federal constitution is concerned a state may, in enacting local option
legislation, favor prohibition to such a degree as it chooses, it being
unnecessary that the two sides of the vote be treated with equal favor ;
and that therefore it is proper to make a majority vote in favor of
the prohibition of the liquor traffic in a county or precinct a bar to
the resubmission of the question to the voters of any political sub11. Parker v. Com., 6 Pa. St. 507, Dec. 480.
47 Am. Dec. 480. This case was de13. McPherson v. State, 174 Ind. 60
clared in Locke's Appeal, 72 Pa. St. 90 N. E. 610, 31 L.R.A.(N.S.) 188.
491, 13 Am. Rep. 716, to have been
14. See supra, par. 7, 8, 14, 25, 26,
overruled.
30 et seq., 45, 49 et seq.
12. Locke's Appeal, 72 Pa. St. 491,
15. State v. Richardson, 48 Ore. 309,
13 Am. Rep. 716, citing as overruled 85 Pac. 225, 8 LR.A.(N.S.) 362 and
Parker v. Com., 6 Pa. St. 507, 47 Am. note.
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division thereof until after prohibition has been defeated at a subse
quent election in the entire county or precinct, while the failure to
carry prohibition in a county is no bar to the immediate resubmission
of the question to the voters of its political subdivisions, and the cor
responding failure in town or.city is no bar to the immediate resub
mission of the question to the voters of the larger territory.16 Like
wise, the equal protection of the laws is not denied by a state local
option law merely because, under it, the traffic in intoxicating liquors
may be made a crime in certain territory and permitted elsewhere;
nor because the act excepts from its operation manufacturers, persons
who give away liquors in their private dwellings, and railway corpo
rations dispensing liquors in dining and buffet cars under state license ;
or permits sales by druggists either generally 17 or merely for medici
nal, artistic, scientific and mechanical purposes.18 And it is gener
ally held that although local option may be adopted in some parts
of the state and rejected in others, it is not for that reason unconsti
tutional, as lacking in uniformity, provided it is submitted in the
same way to all the counties or other political divisions of the state;
nor is such a law unconstitutional as constituting a private local or
special law, so long as it is subject to adoption in all localities.19
Provisions in a local option law, relating to prosecutions for its vio
lation, and imposing on a particular court the duty of declaring the
result of an election, are not, merely because the law may be adopted
in some localities and not in others, violative of a constitutional
inhibition of special or local laws for the punishment of offenses, or
for the regulation of practice in courts of justice.20 A statute per
mitting certain penalties of a prohibitory liquor law to be suspended
in any city or town on filing the written consent of the city council
and of the majority of the voters in cities of a specified population, but
requiring the consent of sixty-five per cent of the voters of the smaller
cities and towns, is not a local or special law, nor does it violate a
constitutional provision for uniformity of operation or furnish a
diversity of laws in different parts of the state.1 As has been said,
16. Rippey v. State, 193 U. S. 504, State, 46 Ohio St. 607, 23 N. E. 63,
24 S. Ct. 516, 48 U. S. (L. ed.) 767.
6 L.R.A. 749.
17. State v. Dollison, 194 U. S. 445,
Notes: 114 A. S. R. 325; 15 L.RA.
24 S. Ct. 703, 48 U. S. (L. ed.) 1062. (N.S.) 942.
18. Eberle v. Michigan, 232 U. S.
Contra, Ex parte Wall, 48 Cal. 279,
700, 34 S. Ct. 464, 58 U. S. (L. ed.) 17 Am. Rep. 425.
803.
20. Fouts v. Hood River, 46 Ore.
19. Mix v. Nez Perce County, 18 492, 81 Pac. 370, 7 Ann. Cas. 1160,
Idaho 695, 112 Pac. 215, 32 L.R.A. 1 L.R.A.(N.S-) 483; State v. Richard(N.S.) 534; People v. McBride, 234 son, 48 Ore. 309, 85 Pac. 225, 8 L.R.A.
111. 146, 84 N. E. 865, 123 A. S. R. (N.S.) 362.
82, 14 Ann. Cas. 994 and note; In re
1. State v. Forkner, 94 1a. 1, 62 N.
O'Brien, 29 Mont. 530, 75 Pac. 196, W. 772, 28 L.R.A. 206.
1 Ann. Cas. 373 and note; Gordon v.
324

15 E. C. L.

INTOXICATING LIQUORS

a constitutional inhibition against private, special and local laws regu
lating the internal affairs of towns and counties is intended, not to
secure uniformity in the exercise of delegated police powers, but to
forbid the passing of a law vesting in one town or county a power
not granted to another.2
84. Title and Subject Matter.—The general principles that plural
ity of title does not invalidate an act which deals with but one subject,
and that the constitutional requirement that no act shall embrace
more than one "subject," does not mean one "provision," it being
permissible to include any number of provisions in an act, however
diverse they may be, so long as they are not inconsistent with, or
foreign to, the general subject, and may be considered as furthering
it,8 have been applied to local option laws.4 But one object, namely,
prohibition of sales of liquor, is contemplated by a title reciting a
purpose to prohibit manufacture, sale, etc., and to empower boards of
supervisors to prohibit such acts on a vote against their continuance.5
And a statute which enables particular communities to determine by
popular vote whether sales of liquor may be licensed therein, and
prescribes methods for restoring districts which are thus made antisaloon territory to their former condition, embraces but one subject,
and does not violate the constitutional provision that statutes shall
not embrace more than one subject; nor is it rendered objectionable
in this respect by the inclusion of provisions for the punishment of
perjury and forgery in connection with petitions for an election.6
Provisions which permit electors to forbid the sale of liquors in their
county have been held regulative, and not prohibitory so as to make
it improper to enact them under a title, "An Act to regulate, restrain and control the sale of intoxicating liquors, and providing for local
option elections," this position being apparently based upon the
theory that even if prohibitory in any sense, the act is only condi
tionally so until adopted by vote, and therefore amounts to nothing
more than regulation.7 It might be argued that this attitude does
not exactly square with the position. that an act referring the question
of prohibition to popular vote is not an unconstitutional delegation
of power, since the act derives its force from the legislature—a point
discussed in another connection.8 The exemption from a local option
statute of sales of intoxicating liquors by druggists is not rendered
void by the fact that the title of the statute does not expressly indi2. Hart v. Scott, 50 N. J. L. 585, 393, 47 N. W. 37, 10 L.R.A. 69.
15 Atl. 272, 1 L.R.A. 86. And see
6. People v. McBride, 234 111. 146,
generally, Statutes.
84 N. E. 865, 123 A. S. R. 82, 14 Ann.
3. See Statutes.
Cas. 994.
4. People v. McBride, 234 111. 146,
7. McPherson v. State, 174 Ind. 60,
84 N. E. 865, 123 A. S. R. 82, 14 Ann. 90 N. E. 610, 31 L.R.A.(N.S.) 188.
Cas. 994.
8. See supra, par. 81, 82.
5. Feek v. Bloomingdale, 82 Mich.
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cate that the statute relates to sales by druggists.9 While the general
trend of authority seems to be that a provision against gifts may be
made under a title specifying sales as the subject of legislation, the
contrary view has been taken, especially where the language of the
body of the act is susceptible of a construction that will include gifts
as a matter purely of hospitality.10 A title declaring a purpose to
define and prevent cold storage in local option territory, and to penal
ize the running, keeping or maintaining of such a place, embraces
provisions making the keeper or owner of a place where liquor is
stored or kept for another guilty of an offense.11 A provision permit
ting the voters of an aggregation of a part of the precincts of a county
to impose on one of the number local option, to which its voters are
opposed, is sufficiently covered by a title, "An act to propose, by
initiative petition, a law providing for election in any county, or
any precinct therein, or any subdivision of a county, consisting of
any number of entire and contiguous precincts of such county,
to determine whether the sale of intoxicating liquors shall be pro
hibited in such county," etc.12 It has been held that a local option
law must be taken to have been framed with reference to existing
laws on the subject, and that therefore the term "intoxicating liquor"
employed in the title must be construed in conformity with its defini
tion, by the general law, as including any beverage containing alcohol
in any quantity whatever.18
Preliminaries to Election
85. Form and Sufficiency of Petition in General.—It is not essential
that a petition for a local option election should be couched in the
exact language of the statute; a substantial compliance therewith is
sufficient ; 14 and the fact that an order for the election was made
long enough in advance to permit the notices to be posted for
the required number of days is sufficient on collateral attack, if
the statute does not prescribe the time for making the order.15 It
has been said that it may be fairly presumed that officials will not
order an election until they have satisfactory proof that the petition
is signed by the requisite number of qualified persons ; nor is it to be
presumed that the officers will neglect to file and preserve the petition.
9. People v. McBride, 234 111. 146, 11. Ex parte Brown, 38 Tex. Crim.
84 N. E. 865, 123 A. S. R. 82, 14 Ann. 295, 42 S. W. 554, 70 A. S. R. 743.
Cas. 994.
12. State v. Richardson, 48 Ore. 309,
10. State v. Fulks, 207 Mo. 26, 105 85 Pac. 225, 8 L.R.A.(N.S.) 362.
S. W. 733, 13 Ann. Cas. 732 and note,
13. State v. Martin, 230 Mo. 1, 129
15 L.R.A.(N.S.) 430 and note. And S. W. 931, 139 A. S. R. 628.
see supra, par. 15, 17.
14. State v. McCord, 207 Mo. 519
As to whether a gift is an offense 106 S. W. 27, 123 A. S. R. 410.
under an act forbidding sales, see infra,
15. State v. Billups, 63 Ore. 277, 127
par. 113.
Pac. 686, 8 L.R.A.(N.S.) 388.
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For these reasons it has been held that a statute is not objectionable
because it does not provide adequate means for determining whether
the signatures to the petition are genuine, or whether -the signers
constitute the required proportion of authorized persons; nor because
it does not require the filing and preservation of the petition, although
the record of the result of the election is made merely prima facie
evidence that sales are prohibited, and the question will be an issue
in every prosecution under the law." There is some conflict of author
ity as to whether a petition, a part of the signatures to which have
been detached from other identical petitions and affixed to the petition
in question, is sufficiently signed. On the one hand it has been held
that where there is no claim of fraud, and no evidence attacking
the authenticity of the consolidated paper as having been made of
the various petitions signed by the petitioners under another but
identical caption, the petition as presented is sufficient ; while on the
other hand it has been held that the signatures must have been
affixed to the petition in the identical form in which it is presented.17
86. Petitioners; Qualifications and Withdrawal.—The phrase "free
holder voter of such city," as used in a statute declaring who shall
sign the petition, requires that the signers be freeholders, as well as
voters, of the city, and therefore does not include a city voter whose
land is outside the city; nor does it include a man who lives with
his wife on their homestead when it stands in the wife's name, since
his interest in such a case is a mere contingent or expectant estate.18
But it seems that one is a freeholder qualified to sign the petition
where he has purchased land and paid the consideration, having lived
on the same and paid taxes and insurance, although he did not acquire
legal title until about the time of signing, or where he has been put
into possession under a contract of purchase, and has made improve
ments and paid taxes, and is able and willing to fulfil his part of
the contract, his good faith being unquestioned.19 There does not
appear to be uniformity in the cases, as to when a signer of a petition
may, and when he may not, withdraw his name. It has been vari
ously held that the withdrawal must be made before the commence
ment of the period by which the filing of the petition must precede
the election ; that a sufficient time before the beginning of such period
must be left to enable the petitioner to procure and file a new petition ;
that a name may be withdrawn at any time before the authorized
tribunal has acted on the petition, but not thereafter; and that the
right of withdrawal is lost as soon as the petition is filed or posted.
Sometimes this variation in view is traceable to the difference in the
16. Gordon v. State, 46 Ohio St.
18. State v. Toomey, 27 S. D. 37,
607, 23 N. E. 63, 6 L.R.A. 749.
129 N. W. 563, Ann. Cas. 1913D 324.
17. In re Williams, 17 Ont. L. Rep.
19. Note: Ann. Cas. 1913D 334.
398, 14 Ann. Cas. 481 and note.
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language of statutes, but whatever the view, the courts often avow
a desire to make a rule that would frustrate the purpose of one who
would sign' a petition, with the deliberate intention of lulling its
circulators into security, and then withdraw his name at so late a date
as to make it impossible then to take the steps necessary to procure
a submission of the question at the next election.20 The effect of
statutes is illustrated by decisions holding that where the power
of the tribunal to act depends on whether a certain period has elapsed
since the filing of the petition, and before a regular session of the
tribunal, no withdrawal can be made after the beginning of such
period ; 1 and that the withdrawal may be made at any time before
the tribunal authorized to determine the matter has finally acted,
except where the presentation or filing of the petition is deemed to
give the tribunal jurisdiction, in which case withdrawal after juris
diction has so attached will not be permitted.9
87. Jurisdiction over Petitions; Order of Election.—It has been
held that the legislature cannot impose on a court the duty of receiv
ing and acting on petitions for local option elections under a consti*
tution separating the departments of government, and providing that
no judge shall hold any other political trust or employment, the
duties thus sought to be imposed being nonjudicial.8 On the other
hand, the view has been taken that such a constitutional provision
relates only to those powers which are assigned by the constitution
itself to one of the departments of government; and that the duty
of fixing the date of a local option election is not a legislative function,
nor is the duty of ordering the election either legislative or executive,
in such a sense as makes the imposition of those duties on a certain
judge violative of such a constitutional provision.4 A statute which,
in imposing on a court the duty of ordering an election, requires it
to inspect the petition, and to examine the records to ascertain whether
all requirements have been fulfilled, must be deemed to require the
court to act as a collective body, and, therefore, a memorandum pur
porting to authorize the election is insufficient when it is signed by
the individual members of the court at different times and places,
and without having assembled as required by law.5 Where a county
court, on presentation to it of a petition, has jurisdiction of the matter
and the right to determine whether the petitioners are legal voters
as required by the statute, its judgment cannot be collaterally attacked,
20. State v. Gregory, 26 S. D. 13,
3. Wicomico County v. Todd, 97
127 N. W. 733, Ann. Cas. 1913A 40 Md. 247, 54 Atl. 963, 99 A. S. R. 438
and note.
and note, 62 L.R.A. 809.
Note: 35 L.R.A.(N.S.) 1114.
4. Hart v. Scott, 50 N. J. L. 585,
1. Note: 15 Ann. Cas. 1125.
15 Atl. 272, 1 L.R.A. 86.
2. State v. Boyden, 2J S. D. 6, 108
5. Marsden v. Harlocker, 48 Ore. 90,
N. W. 897, 15 Ann. r w. 1122 and 85 Pac. 328, 120 A. S. R. 786.
note.
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as in a prosecution for selling in violation of the act.6 It is generally
held that the signing of a petition does not disqualify the signer from
acting with reference to it as a judge or other official, and it is said
that this position does not violate the salutary maxim that no one
shall be a judge in his own case.7 The jurisdiction of a county court
to order an election on a petition of one tenth of the qualified "voters"
is not affected by the finding of the court that it was signed by one
tenth of the qualified "voters and taxpayers," where the petition
recites that it was signed by legal "voters," and the court's order
recites that it was signed by the required number of petitioners.8
And a finding by the court in ordering an election that the petition
had been signed by the requisite number of legal voters is not invalid,
although the statute requires it to be signed by registered voters.9
88. Proclamation -or Notice.—The rule that the requirements as to
proclamations or other forms of notice of general elections are directory
merely, and that their omission does not invalidate an election, since
general elections occur at regular periods fixed by law of which the
electorate must be deemed to have notice,10 obviously does not apply
to local option elections. These are special elections, usually initiated
by petition, and having no fixed dates that apply in all circumstances ;
and, therefore, the electors cannot be presumed to have knowledge
that one has been called, and the requirements as to notice are usually
held vital.11 The publication of the notice, in all the newspapers
which were eligible for selection for the purpose, as provided by
statute, is sufficient, although the selection had not been made at the
time of publication.12 And it is to be observed that the validity of a
provision in a local option statute that the failure to give notice of
election as required by such statute shall not invalidate the vote can
be questioned only on the failure to give notice.18
The Election
89. Electors; Qualifications.—The rule of general elections, that
in law a man is twenty-one years old on the day preceding the twentyfirst anniversary of his birth, and may then do whatever the law per
mits an adult male person to do,14 is, of course, applicable to local
6. State v. McCord, 207 Mo. 519,
11. Marsden v. Harlocker, 48 Ore.
106 S. W. 27, 123 A. S. R. 410.
90, 85 Pac. 328, 120 A. S. R. 786 and
7. Galey v. Montgomery County, 174 note.
Ind. 181, 91 N. E. 593, Ann. Cas.
12. Hart v. Scott, 50 N. J. L. 585,
1912C 1090.
15 Atl. 272, 1 L.R.A. 86.
8. State v. McCord, 207 Mo. 519,
13. People v. McBride, 234 H1. 146,
106 S. W. 27, 123 A. S. R. 410.
84 N. E. 865, 123 A. S. R. 82, 14 Ann.
9. State v. Billups, 63 Ore. 277, 127 .Cas. 994.
Pac. 686, 8 L.R.A.(N.S.) 308.
14. See Emotions, vol. 9, p. 1043;
10. See Elections, vo1. 9, p. 990. Infants, vo1. 14, p. 218.
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option elections.15 And likewise, as in the case of general elections,"
the actual domlcil of a voter for the purposes of a local option elec
tion is his legal domicil, although he may have departed from it
temporarily, if he intends to return.17 A constitutional provision pre
scribing the qualifications of electors for members of assembly and all
officers elective by the people does not prevent the legislature from
prescribing different qualifications for persons who shall vote on the
question of licensing the sale of intoxicating liquors; nor is its power
in this respect limited by the fourteenth and fifteenth amendments
to the constitution of the United States; and since it is not the office
of a schedule to a constitution to cure defects in or supply omissions,
from the constitution, or to make new and substantive provisions, it
is held that a provision therein that, in all elections held after its
adoption, the qualifications of electors shall be those required by the
constitution, refers solely to the elections provided for by that instru
ment, and does not include local option elections when not specified
in the body of the instrument.18 It has been held that one who is
challenged at a local option election, and who is honestly refused the
right to vote, does not become a rejected voter until he either qualifies
by showing his right to vote or offers to qualify by making the affidavit
required by statute.19 A local option statute which adopts the general
election law by reference to the title thereof and prescribes additional
qualifications does not violate a constitutional provision that laws shall
not be revived or amended by reference to the title only.20
90. Method of Voting; Ballot; Voting Machine.—A statutory pro
vision that a local option election shall be conducted according to the
rules provided for general elections requires that it shall be by ballot,
where the constitution requires general elections to be so conducted;
and while it has been held that such an election is within a constitu
tional provision that all elections shall be by ballot, it seems that
the weight of authority is to the contrary, at least on the more general
question whether the term "election," or "all elections," embraces
merely elections for the selection of officers, or extends to elections
for the decision of some stated proposition.1 Since constitutional
provisions that elections shall be by ballot, although adopted before
the invention of voting machines, are held not to prevent the use of
15. Erwin v. Benton, 120 Ky. 536, 87 S. W. 291, 9 Ann. Cas. 264.
87 S. W. 291, 9 Ann. Cas. 264 and
20. People v. McBride, 234 H1. 146,
note.
84 N. E. 865, 123 A. S. R. 82, 14 Ann.
16. See Elections, vol. 9, p. 1030. Cas. 994.
17. Erwin v. Benton, 120 Ky. 536,
1. State v. State Board of Can87 S. W. 291, 9 Ann. Cas. 264.
vassers, 78 S. C. 461, 59 S. E. 145,
18. Willis v. Kalmbach, 109 Va. 475, 13 Ann. Cas. 1133, 14 L.R.A.fN.S.)
64 S. E. 342, 21 L.R.A.(N.S.) 1009. 850 and note.
19. Erwin v. Benton, 120 Ky. 536,
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such machines,2 a local option election is not invalidated by the fact
that the vote was cast by machine, rather than by ballot.8
91. Essentials of Majority Vote; Effect of Tie.—It seems that the
requirement of a majority vote is usually regarded as necessitating
merely a majority of the votes cast, and not a majority of those
entitled to vote, unless the legislature has employed peculiar language
showing a contrary intention.4 Accordingly, prohibition will be re
garded as adopted at a local option election if a majority of the votes
cast are in favor of it, notwithstanding a number of voters entering
the booth failed to register their votes, where the statute provides
that if a majority of the legal votes cast shall be in favor of prohibi
tion, it shall be adopted, although it provides also that prohibition
shall continue in force until a majority of the legal voters shall decide
to the contrary.5 A considerable number of decisions favor the view
that in determining whether a majority or other proportion of the
votes favor the proposition submitted, the illegal votes should be
rejected in determining the total on which the majority is to be com
puted.6 It has been* held that where a county vote is against prohibi
tion, but the vote in one of its districts is a tie, the subsequent sale
of liquor is lawful in that district, although it went "dry" in a pre
vious election and has so remained. This decision was under a con
stitutional provision submitting to the voters of a county the question
whether the sale of liquor should be permitted therein, but providing
that liquors should not be sold in any district in which a majority vote
was cast against the same at the election.7 The matters of proof and
judicial notice of the result of local option elections are elsewhere
discussed.8
92. Validity; Irregularities; Form of Submission.—It has been held
that where the result of an election is not thereby made doubtful
nor changed, irregularity or illegalities such as the acceptance of"
ballots of unregistered voters in the absence of fraud will not cause
the expressed, will of the body of the voters to be set aside, unless a
constitutional provision is violated or it is specifically provided by
legislative enactment that such irregularity or illegality shall invali
date the election.9 The fact that an election was held two days before
the expiration of two years after a prior election does not make it
void under a local option act providing that the proposition having
2. See Elections, vol. 9, p. 1062.
houn County, 166 Mich. 52, 131 N. W.
3. Spickermon v. Goddard, 182 Ind. 160, Ann. Cas. 1912D 946 and note.
523, 107 N. E. 2, L.R.A. 1915C 513.
7. Yent v. State, 66 Fla. 336, 63 So.
4. Note: Ann. Cas. 1912D 946. As 452, 49 L.R.A.(N.S.) 1204 and note,
to the plurality rule in the election of
8. See infra, par. 159 et seq.
officers, see Elections, vol. 9, p. 1115.
9. State v. State Board of Can5. Spickermon v. Goddard, 182 Ind. vassers, 78 S. C. 461, 59 S. E. 145,
523, 107 N. E. 2, L.R.A. 1915C 5.13.
13 Ann. Cas. 1133, 14 L.R.A.(N.S.)
6. Battle Creek Brewing Co. v. Cal- 850.
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been once submitted and decided either way, it shall not be again
submitted within two years, where the legislature has provided that
the election shall be held at the time of the general election for town
ship officers, since the two-year provision must, in such circumstances,
be deemed to refer to political, and not to calendar, years.10 A local
option election, otherwise valid, is not invalidated by the fact that
each side uses ballots containing emblems, without having any legal
authority for their use, where the use of emblems is not expressly
prohibited by statute, notwithstanding the fact that the emblem used
by the electors favoring prohibition is the Holy Bible, the use of
which as an emblem in an election for candidates for office is pro
hibited by statute.11 But an election in which the ballots "for" sale
are required to be deposited in one box, and those "against" in an
other box, is void under a constitutional provision requiring elections
to be by ballot, which implies secrecy.12 Whatever may be the rule
generally as to ballots that, through fault of the election officers,
do not comply with the statutory requirements,18 it is held that under
a statute requiring the question to be submitted by "a separate ballot,"
an election is invalidated by submitting that question and the matter
of the adoption of a city ordinance on the same ballot.14 A provi
sion that "yes" shall be a vote in favor of prohibition and that "no"
shall have the contrary effect is not invalid on the ground that it
may deceive the voters ; 15 and it has been held that a petition for
holding the election may embody in the proposition to be submitted
the questions whether the sale of intoxicating liquors in the territory
mentioned shall be prohibited and whether the prohibition shall
apply to druggists, and that when the proposition is so framed it must
be voted on as a whole, as the two questions are not severable.16
Conformably to the view that where the statute prescribes certain for
malities, but does not declare that their nonobservance shall vitiate
the election, the requirements will be deemed mandatory if they affect
the merits of the election, it has been held that the submission of the
liquor question, and the matter of adopting a city ordinance, on the
same ballot, in violation of a statute requiring the former to be sub
mitted on a separate ballot, is an irregularity which affects the merits,
and an essential element of the election, and therefore renders the
10. Battle Creek Brewing Co. v. Cal- Ann. Cas. 1915A 1008. And see Emchoun County, 166 Mich. 52, 131 N. W. tions, vol. 9, p. 1061.
160, Ann. Cas. 1912D 946.
14. Tuntland v. Noble, 30 S. D. 145,
11. Erwin v. Benton, 120 Ky. 536, 138 N. W. 291, Ann. Cas. 1915A 1004.
87 S. W. 291, 9 Ann. Cas. 264.
15. People v. McBride, 234 111. 146,
12. State v. State Board of Can- 84 N. E. 865, 123 A. S. R. 82, 14 Ann.
vassers, 78 S. C. 461, 59 S. E. 145, 13 Cas. 994.
Ann. Cas. 1133, 14 L.R.A.(N.S.) 850.
16. Erwin
Benton, 120 Ky. 536,
13. See notes: Ann. Cas. 1912A 171; 87 S. W. 291, 9 Ann. Cas. 264.
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election void irrespective of whether it in fact affected the result.17
Whether an election at which a county went "dry" was void because
the question apparently submitted was the adoption of an original
local option law with its amendments permitting the manufacture
of wine and cider in dry counties, when in reality only the original
law was submitted, the amendments being invalid, is for the state
court to decide, and its conclusion cannot be revised by the federal
supreme court on writ of error.18
Contest and Review
93. Contest.—Boards of ministerial officers, authorized to canvass
and declare the result of local option elections as shown by returns
made to them by inferior boards, cannot pass on the legality of the
election or of votes cast thereat, nor set up any alleged illegality
as ground for resisting mandamus brought to compel them to make
such canvass; 19 and a provision that, after the election, the commis
sioners shall "canvass the returns . . . and certify the result
to" the county board charges the election commissioners with the
mere ministerial duty of tabulating the returns, and they have no
power to hear evidence or determine any question as to the validity
of the election or the votes cast, or to change the returns.20 Nor are
judicial powers conferred on a board of supervisors, by a provision
authorizing them to proceed with the canvass without returns from
an election district, which are improperly withheld; the action there
under being wholly administrative.1 County commissioners have,
however, a right to go behind the return of an election, and entertain
objections by contestants as to the correctness of the returns and the
validity of votes, under a statute making it the duty of the election
commissioners to canvass the votes and certify the result to the county
commissioners, and providing that if a majority of the "legal votes"
favor prohibition it shall thereafter be unlawful for the county com
missioners to issue licenses.2 The canvass of the vote at an election
which is void because not ordered as prescribed by law will be enjoined
in equity, where no provision has been made by the legislature for
contesting such elections.8 Participation in an election which is not
secret, although required by statute to be by ballot, does not waive
17. Tuntland v. Noble, 30 S. D. 145, 98 N. E. 349, Ann. Cas. 1915C 325.
138 N. W. 291, Ann. Cas. 1915A 1004.
1. Feek v. Bloomingdale, 82 Mich.
18. Eborle v. Michigan, 232 U. S. 393, 47 N. W. 37, 10 L.B.A. 69.
700, 34 S. Ct. 464, 58 U. S. (L. ed.)
2. Jay v. O'Donnell, 178 Ind. 282,
803.
98 N. E. 349, Ann. Cas. 1915C 325.
19. Franklin County v. State, 24 And see Elections, vol. 9, p. 1109 et
Fla. 42, 4 So. 563, 12 A. S. B. 183. seq.
And see generally, Elections, vol. 9,
3. Marsden v. Harlocker, 48 Ore. 90,
p. 1110 et seq.
85 Pac. 328, 120 A. S. B. 786.
20. Jav v. O'Donnell, 178 Ind. 282.
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the right to contest the result, since such waiver would be against
public policy,4 and failure to object to the form of the ballot, although
the ballots were on inspection before the election as required by stat
ute, does not estop an interested party from contesting the election on
the ground that the ballot was invalid, especially where the vote was
in favor of selling liquor, and the local option act is in the form of
prohibition with local option license, thus throwing on those desiring
the sale of liquors the burden of initiating the election, and where
the vote, in order to favor licenses, must be a majority of all persons
who vote at the election, not merely of those who vote on the liquor
question, there being no affirmative duty, at any stage, on the elector
who is opposed to the granting of licenses.5 It is pertinent to observe
in this connection that in a local option election contest instituted
by persons favoring the sale of liquor, an affidavit filed by the con
testants which states that the trial judge is biased against the liquor
traffic, but which admits that the official integrity of the judge is
unquestioned and expressly states that he is not personally hostile
to or biased against the contestants, is not sufficient to disqualify
him from hearing the contest.6
94. Appeal.—On the contest of an election an order by the contest
board adjudging that the return of the canvassers be set aside and
further adjudging that "there was no election" is a final order or
judgment within the meaning of a statute specifying the determination
from which an appeal will lie.7 Under a provision in a local option
law that the county court shall have final jurisdiction to hear and
determine the matter of contested elections, no appeal lies from the
decision of the county court, though a general statute provides for
appeals in contested election cases* In connection with the legislative
denial of the right of appeal in such cases, it is to be observed that the
ordinary constitutional guaranties, such as that of due process of law,
do not secure the right of appeal, and the legislature may therefore
deny the right unless it is secured by express constitutional provision 9
and accordingly it has been held that denying an appeal in proceedings
to contest a local option election is not special legislation, does not
deprive contestants of the privileges and immunities of citizens, does
not take property without due process of law, and does not deny the
equal protection of the laws.10 On the theory that the dc'ermination
of elections is a matter of legislative rather than judicial power, it has
4. State v. State Board of Can- S. W. 291, 9 Ann. Cas. 264.
vassers, 78 S. C. 461, 59 S. E. 145, 13
8. Saylor v. Duel, 236 111. 429, 86
Ann. Cas. 1133, 14 L.R.A.(N.S-) 850. N. E. 119, 19 L.R.A.(N.S.) 377.
5. Tuntland v. Noble, 30 S. D. 145,
9. Notes: 19 L.R.A.(N.S.) 377; 44
138 N. W. 291, Ann. Cas. 1915A 1004. L.R.A.(N.S.) 1209. And see Consti6. Erwin v. Benton, 120 Ky. 536, tutional Law, vol. 6, p. 454.
87 S. W. 291, 9 Ann. Cas. 264.
10. Saylor v. Duel, 236 111. 429, 86
7. Erwin v. Benton, 120 Ky. 536, 87 N. E. 119, 19 L.R.A.(N.S.) 377.
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been held that a legislature may make the jurisdiction of the trial
court final when once established in proceedings for contesting local
option elections, notwithstanding a constitutional provision that the
supreme court is vested with power to issue writs of review to the
complete exercise of its appellate and revisory jurisdiction.11
Effect of Adoption; Amendment or Repeal of Law
i

95. Territorial Scope and Effect of Adoption.—Whenever a given
territory has, in the manner provided by statute, become "dry," it
seems that the continuance of the inhibition against the liquor traffic,
and against licensing it, is not affected by any change of boundary,
or in the form of government of the territory affected. For example,
it is held that when the voters of a township put prohibition into
operation, its application to so much of the territory as is included
in an incorporated town is not affected by its becoming a city.12
And generally the vote in a local option unit is binding on its entire
territory, in the absence of some statutory provision to the contrary.
The adoption of local option, for instance, by a county or district
as a whole, prohibits the sale of liquor in any of the cities, towns,
villages or subdivisions therein, except where the vote in any munici
pality or subdivision is, by statute, made to operate independently
of the general vote. Likewise, when the unit has adopted prohibition,
it remains in force until it is revoked by a vote of the adopting terri
tory as a whole, unless the statute confers on some portion of the
unit the right to revoke independently of the whole.18 When pro
hibition has, by vote, been established in a certain area, its operation
is not, as a rule, affected by reducing the territory or changing its
boundaries ; and the severance of local option territory for the purpose
of forming new districts or reorganizing existing ones does not affect
the application of a local option law then in force, either to the sev
ered territory or that remaining.14 However, a vote may be taken
in a town, although a local option law has been adopted in a precinct
including the town, where, since the local option law was adopted,
the town has been made a new political subdivision with power to
vote on the liquor question.15
96. Effect on Existing Laws and Powers.—The general rule is
that the adoption of prohibition in a certain district by a local option
vote suspends the operation of general license laws in that dis11. State v. Superior Court, 72
13. In re O'Brien, 29 Mont. 530, 75
Wash. 144, 129 Pac. 900, 44 L.R.A. Pac. 196, 1 Ann. Cas. 373.
(N.S.) 1209.
Note: 21 Ann. Cas. 1015.
12. Smith v. Walker, 173 Ind. 239,
14. Note: 21 Ann. Cas. 1015.
89 N. E. 862, 21 Ann. Cas. 1014 and
15. Lafferty v. Huffman, 99 Ky. 80,
note.
35 S. W. 123, 32 L.R.A. 203.
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trict,16 as, for instance, a provision prohibiting the sale of intoxicants
to minors except on the written consent of their parents or guardians
so as to relieve of penal consequences the act of a physician in giving
a minor a prescription for intoxicating liquors to be used as a medi
cine.17 Again, the charter power of municipalities to control and
license the liquor traffic is at least suspended by the adoption of pro
hibition therein by a local option vote; and this is true even where
a municipal charter cannot be amended except by general laws,18
. since, as has been shown, local option laws are ordinarily held to be
general and not special legislation.19 Consequently, a provision that
as long as a prohibitory vote is operative in any territory the operation
of ordinances relating to sales of liquor and dramshop licenses therein
shall be suspended, so far as inconsistent with the statute, does not
render the statute void.20
97. Effect on Existing Licenses.—Since a liquor license is not a
contract, and creates no vested rights, but is simply a temporary per
mit which is subject to revocation by the power authorizing its issu
ance,1 licensees in local option territory may be deprived of their right
to sell by an adverse vote on the liquor question,2 and the fact that
saloon keepers are thereby deprived of the use of their bar fixtures
for the sale of liquors does not deprive them of their property with
out due process of law, although the fixtures are useless for other
purposes.8 The time when a local option law goes into effect, and
not its enactment and approval, is held to have been contemplated
by the phrase "passage of this act," as employed in a local option
statute providing that licenses issued "after the passage of this act"
shall be void ninety days after a vote in favor of prohibition, but
that no license issued prior to its passage shall be terminated by the
act or any vote thereon.4 A provision requiring the refunding of
unearned license fees for selling liquor by a municipality in certain
cases does not render the law void, as giving voters outside the city
the right to determine the use of money within the city, for such voters
merely determine whether territory shall be anti-saloon territory, and
16. Com. v. Barbour, 121 Ky. 463,
20. People v. McBride, 234 111. 146,
89 S. W. 479, 3 L.R.A.(N.S.) 620 and 84 N. E. 865, 123 A. S. R. 82, 14 Ann.
note; Atkinson v. State, 46 Tex. Crim. Cas. 994.
229, 79 S. W. 31, 3 Ann. Cas. 839.
1. See supra, par. 40, 70, 71.
Note: L.R.A. 1915C 105.
2. Tell v. State, 42 Md. 71, 20 Am.
17. Atkinson v. State, 46 Tex. Crim. Rep. 83; State v. Cooke, 24 Minn. 247,
229, 79 S. W. 31, 3 Ann. Cas. 839. 31 Am. Rep. 344.
18. Mix v. Nez Perce County, 18
3. People v. McBride, 234 111. 146,
Idaho 695, 112 Pac. 215, 32 L.R.A. 84 N. E. 865, 123 A. S. R, 82, 14 Ami.
(N.S.) 534 and note.
Cas. 994.
19. See supra, par. 83.
4. State v. Williams, 173 Ind. 414,
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do not make the law or determine whether the license fee shall be
refunded or not.5
98. Amendment and Repeal of Law.—The view has been taken
by a number of authorities that after a local option law has been
adopted in certain territory, the legislature cannot, and ordinarily
will not be deemed to have intended to, amend or modify it and make
the change operative in that territory; but it seems, conversely, that
the law may be amended before adoption, and that ordinarily adop
tion, in such a case, refers to the law as amended, irrespective of any
vote in the adopting territory before the amendment.6 It has also
been held that the legislature may create new offenses or punishments
for violating a local option law, to be applicable to territory which
has adopted the law; but that such a change will not be held to apply
to such territory, unless there is a clear declaration of legislative
intention of such a purpose, as where the new provision expressly
refers to acts in territory "in which the sale of intoxicating liquor has
been or shall hereafter be prohibited under the laws of the state." 7
The validity of an original act is not impaired by the subsequent enact
ment of what in form are amendments, but which, in legal effect, are
nullities because of their discriminatory character.8 Charter author
ity to a municipality to license or prohibit places where intoxicating
liquor is sold, and repealing all acts or parts of acts inconsistent there
with, takes the municipality out of the operation of a prior local
option law enacted by the people on initiative petition, which might
be made applicable to any county or subdivision thereof by vote of
the people, so that the sale of intoxicating liquor therein should be
prohibited; and the fact that local option had not been adopted
in the municipality cannot be made to negative the repeal on the
theory that it was not in force in that territory because not adopted,
and was, therefore, not subject to repeal, since such a theory is incom
patible with the generally accepted principle that the act derives its
force and effect from the legislature, not from the electorate.9 Simi
larly, the re-enactment by the legislature of, a clause of a municipal
charter, after the passage of a general local option law in conflict
therewith, will have the effect of re-establishing the clause, when there
90 N. E. 754, 140 A. S. R. 261, 21
7. Lewis v. State, 58 Tex. Crim.
Ann. Cas. 986. And see generally, 351, 127 S. W. 808, 21 Ann. Cas. 656
Statutes.
and note; Slack v. State, 61 Tex.
5. People v. McBride, 234 Hl. 146, Crim. 372, 136 S. W. 1073, Ann. Cas.
84 N. E. 865, 123 A. S. R, 82, 14 Ann. 1913B 112.
Cas. 994. Generally as to refund or
8. Eberle v. Michigan, 232 U. S. 700.
recovery back of unearned license fees 34 S. Ct. 464, 58 U. S. (L. ed.) 804.
when territory goes "dry," see supra, ' 9. Hall v. Dunn, 52 Ore. 475, 97
par. 74 et seq.
Pac. 811, 25 L.R.A.(N.S.) 193. And
6. Note : 21 Ann. Cas. 663.
see supra, par. 81, 82.
R. C. L. Vol. XV.—22.
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is added to it the clause "irrespective of any general law of the state
upon the subject." 10
VII. Unlawful Traffic; Offenses
In General
99. Statutory Basis; Miscellaneous Offenses.—The liquor traffic is
lawful at common law,11 and becomes unlawful only by virtue
of a legislative declaration to that effect. The statutory crime is
bounded by the statute creating it, and cannot be enlarged by the
interposition of the judiciary.12 Due regard to the purposes of license
laws, for example, leads to the conclusion that one's sale of his inter
est in a liquor business to one of his copartners is not condemned by
the ordinary statute forbidding sales without license ; 18 and the
offense of carrying on a liquor business is not committed by a single
sale, or, it seems, by a few isolated transactions extending over a
considerable period of time, except perhaps in the case of one who
has made all preparations, holds himself out as a dealer and solicits
trade as such.14
100. Transportation and Delivery in General.—An express com
pany is usually understood to mean a common carrier transporting
merchandise over a regular course between certain termini ; and while
the term may include one who carries with his own vehicle, it in
volves the idea of regularity as to route or time or both. Therefore
a truckman who delivers to consignees from a railroad freight house
at destination is not within an exception of express companies from
a statutory limitation on transportation of liquors; and where the
prohibition is against persons not doing "a general express business,"
a person who delivers consignments of liquor to consignees at desti
nation, and whose operations are confined to liquor, is not within
the exception, no matter how widely and publicly he has advertised
his facilities as a general expressman.15 A prohibition against trans
portation does not apply to one who merely as an act of accommoda
tion undertakes to transfer intoxicating liquor ordered from another
state from the carrier's depot to the buyer's residence.16 On the
other hand, a statute forbidding any railroad or any common carrier
or agent thereof, or any drayman or other person, corporation or
10. Hall v. Dunn, 52 Ore. 475, 97
13. Smith v. Heineman, 118 Ala.
195, 24 So. 364, 72 A. S. R. 150.
Pac. 811, 25 L.R.A.(N.S.) 193.
14. Note: 18 Ann. Cas. 33.
11. See supra, par. 7.
12. Wakeman v. Chambers, 69 la. 15. Com. v. People's Exp. Co., 201
169, 28 N. W. 498, 58 Am. Rep. 218; Mass. 564, 88 N. E. 420, 131 A. S. R.
State v. Gilliland, 51 W. Va. 278, 41 416.
S. E. 131, 90 A. S. R, 793, 57 L.R.A.
16. State v. Wignall, 150 la. 650,
426.
128 N. W. 935, 34 L.R,A.(N.S.) 507.
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firm to ship liquor under fictitious names has been held to apply to
any or all individuals whether engaged as a common carrier or not.17
It has been held that removing intoxicating liquor from the platform
to the freight room of a depot is a transportation of it from "one
place to another." 18 The collection by a bank of a sight draft for
the purchase price of liquor transported in interstate commerce, and
the delivery to the consignee of a bill of lading attached to the draft,
the possession of which bill was necessary to enable the consignee to
obtain a delivery of the liquor, does not subject the bank to a fine
under a statute providing that any person who, in connection with
the transportation of liquor shall collect the purchase price, or act
as the agent of the buyer or seller, shall be fined.1' It has been held
that where the personal use of liquor is not contrary to the law of
the state, the act of Congress known as the Webb-Kenyon law, which
prohibits the transportation into a state of liquor which is intended
to be received, possessed, sold or used in violation of the law of the
state, does not prevent a carrier from taking liquor into a state and
delivering it to one who has ordered it for personal use, although
the state law makes it unlawful to bring into, transfer, deliver or dis
tribute such liquor in any county where the sale of such liquor is
prohibited.20 And it may be noted that a package, to be within the
meaning of a law permitting liquor to be delivered in "unbroken
packages" in dry territory, need not necessarily be the one received
by the wholesaler, but he may fill a smaller receptacle, as a demi
john, from a larger one, and deliver it in the unbroken form in which
he prepares it.1
101. Knowledge as Element of Offense of Transportation.—With
respect to the offense of transporting liquor, it is generally held that
the carrier is not responsible where it has no knowledge, actual or
constructive, of the nature of the goods transported, even under stat
utes omitting the word "knowingly" or "wilfully," although the
courts are not entirely agreed on the point.2 It is held, for example,
that a carrier which is actually deceived, while acting in good faith
and with due caution, as to the contents of a package containing
intoxicating liquor which it transports into local option territory,
cannot be punished under a statute forbidding such transportation,
17. Notes: 46 L.R.A. 417; 46 L.R.A.
(N.S.) 1139.
18. State v. Rhodes, 90 la. 496, 58
N. W. 887, 24 L.R.A. 245, reversed in
170 U. S. 412, 18 S. Ct. 664, 42 U. S.
(L. ed.) 1088, on the ground that the
statute involved was in contravention
of the interstate commerce clause of
the federal constitution.
19. Anamoose First Nat. Bank v.
United States, 206 Fed. 374, 124 C.

C. A. 256, 46 L.R.A.(N.S.) 1139 and
note.
20. Adams Exp. Co. v. Com., 154
Ky. 462, 157 S. W. 908, 48 L.R.A.
(N.S.) 342. And see generally, Commkrcb, vol. 5, p. 774 et seq.
1. State v. Maire, 66 Wash. 591, 120
Pac. 87, 39 L.R.A. (N.S.) 1051 and
note. And see generally, Commerce,
par. 21 et seq.
2. Note: 46 L.R.A. 417.
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and the question of deception is for the jury; if, however, a carrier
believes on reasonable grounds that an article tendered to it for
transportation is contraband, it may require reasonable assurance that
it is not; and, if an inspection is reasonable and practicable under
the circumstances, it may demand an inspection.8 The agent of a
common carrier is chargeable with aiding and abetting in bringing
intoxicating liquors into a city to be sold illegally, where, knowing or
having reasonable cause to believe, that the purchaser intends to sell
them illegally, he habitually delivers them to him either personally
or by his subordinates, although he does not know that the liquors
were ordered until they came, and neither has nor could have any
thing to do with the transportation until they are brought to the
city.4 The view has been taken, however, that where all transporta
tion into no license territory is expressly forbidden, ignorance of the
nature of the consignment will not excuse the carriage of liquor, al
though a carrier ordinarily cannot compel the disclosure of the con
tents of a package, since a carrier whose activities are so limited by
statute may, in the nature of things, use reasonable efforts by the
establishment and publication of general rules, by sufficient inquiry,
or, in particular cases, by inspection of packages or otherwise, to
ascertain whether intoxicating liquors constitute any part of the goods
offered for transportation, and refuse to handle any as to which this
right is denied5
102. Ownership or Possession; Proprietorship of Premises.—A pro
hibition of the sale of liquors except as authorized does not prevent
one from acquiring and possessing them for his own use without
any intention to sell them, nor prevent them from being transported
from one town or city to another, or through the state, when there
is no intention to make sale of them ; 8 and mere possession, even in
large quantities, is not an offense under laws forbidding sales, gifts,
furnishing and the like,7 although it may be evidence of keeping
for illegal sale.8 Indeed, the right to possess liquor for one's own
use cannot be constitutionally denied.9 And it may be noted in
this connection that it has been held that the act of Congress known
as the Webb-Kenyon law, which withdrew from the protection ac
corded interstate commerce shipments of liquor intended to be received,
3. Adams Exp. Co. v. Com., 129
6. Preston v. Drew, 33 Me. 558, 54
Ky. 420, 112 S. W. 577, 18 L.R.A. Am. Dec. 639.
(N.S.) 1182.
Note: 24 L.R.A.(N.S.) 174.
4. Adams Exp. Co. v. Com., 129
7. Shreveport v. Hill, 134 La. 352,
Ky. 420, 112 S. W. 577, 18 L.R.A. 61 So. 137, Ann. Cas. 1916A 283 and
(N.S.) 1182; Com. v. Brown, 154 note; Blunk v. Waugh, 32 Okla. 616,
Mass. 55, 27 N. E. 776, 13 L.R.A. 195. 122 Pac. 717, 39 L.R.A.(N.S.) 1093.
5. Com. v. Mixer, 207 Mass. 141,
8. See infra, par. 166.
93 N. E. 249, 20 Ann. Cas. 1152, 31
9. See supra, par. 19.
L.R.A.(N.S.) 467.
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possessed, sold or in any manner used in violation of law, does not
prevent shipment to private individuals for their own use, if such
use is not contrary to the local law.10 However, ownership is not
necessary, and mere possession is sufficient, to sustain a conviction
in a prosecution for possession for the purpose of violating the law.11
And where a sale is complete on delivery to a carrier,12 one having
possession of intoxicating liquor to be delivered to carriers for ship
ment to other states on receipt of the price is within the operation
of a statute providing for punishment of one who has such liquors
in possession for purpose of sale.18 Knowledge by the lessor is neces
sary to render him answerable for sales in violation' of an injunction,
by tenants in possession, and this is especially true where the premises
were leased for a purpose other than the sale of liquor, and the acts
complained of were done by a subtenant.14 And in a proceeding
under an ordinance penalizing the occupant of premises on which
liquor is illegally sold, the burden of proving that the act was not
with his knowledge or consent does not rest on the defendant, where
the evidence of the prosecution shows merely that the liquor was
procured in the defendant's building from a person unknown, and
does not even suggest that the seller had any connection with, or
was known to, the defendant, or that he was ever on the premises
except on the one occasion.15
103. Purchasing.—It is held as a rule that the purchase of liquor
from one who violates the law in making the sale is not a criminal
offense in the absence of legislative declaration to that effect ; 16 and
this being so, the purchaser cannot avoid testifying on the theory
' that his testimony would tend to incriminate him, nor does the rule
as to testimony of accomplices apply to him.17 Furthermore, a stat
ute making one who aids in or procures the commission of a crime
guilty as a principal offender should not be applied to an offense
which, like that of liquor selling, is purely statutory, and which can
not be committed except by the physical co-operation and mental
concurrence of two persons who occupy different, not to say antago
nistic, relations, and act from widely different motives.1* This view
10. Adams Exp. Co. v. Com., 154
15. Campbellsville v. Odewalt, (Ky.)
Ky. 462, 157 S. W. 908, 48 L.R.A. 72 S. W. 314, 60 L.R.A. 723.
(N.S.) 342. And see generally, Com16. Lott v. United States, 205 Fed.
merge, vol. 5, p. 774 et seq.
28, 123 C. C. A. 336, 46 L.R.A.(N.S.)
11. Ex parte Metcalf, 8 Okla. Crim. 409 and note; Henderson v. Heyward,
605, 129 Pac. 675, 44 LH.A.(N.S.) 109 Ga. 373, 34 S. E. 590, 77 A. S.
513.
.
R. 384, 47 L.R.A. 366; State v. Ctd12. See infra, par. 132.
lins, 53 Kan. 100, 36 Pac. 56, 24
13. Frogg v. Com., 163 Ky. 175, 173 L.R.A. 212 and note; State v. Gibbs,
S. W. 383, L.R.A.1915D 330.
109 Minn. 247, 123 N. W. 810, 25
14. Sawyer v. Mould, 144 la. 185, L.R.A. (N.S.) 449.
122 N. W. 813, 25 L.R.A. (N.S.) 602
17. See infra, par. 167.
and note.
18. Wakeman v. Chambers, 69 la.
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is strengthened by taking into consideration the fact that, while the
primary purpose of the legislative restraints is the protection of the
community at large, still another and prominent object is the pro
tection of the buyer, or rather, the class of persons likely to become
buyers.19 However, the purchase of liquor for another, even when
done as an act of accommodation, has been held a substantive offense,
under certain forms of statutes, such as those forbidding one to act
as agent, assistant or friend of either the purchaser or seller, or to
aid, abet or procure an unlawful purchase or sale; but it has been
said that a statute<should not be held to denounce a purchase, when
not explicit on the point, or where it is aimed at persons acting gen
erally as agents, or at the seller and his employees.20 Accordingly,
a servant in delivering to his master intoxicating liquor belonging
to the latter does not violate a statute making it unlawful for one
to purchase or procure such liquor for another, although the title
purports to make it unlawful to purchase, procure or deliver such
liquor.1
104. Soliciting Orders.—Whether the solicitation of orders is a sub
stantive offense is, of course, quite distinct from the question as to
whether it is within the operation of statutes denouncing sales.2
Under statutes forbidding one to act as agent or assistant of the seller
in effecting a sale of liquor, an agent who takes an order, collects
the purchase price and directs delivery without submitting the order
for approval, has been held punishable, it being said that under the
circumstances the technical place of sale is immaterial ; 8 and a statute
against the solicitation of orders applies to any scheme by which a .
person may receive and transmit to a dealer.4 Soliciting orders from
persons purchasing for their own use, as well as from those buying
for third persons, is contemplated by a statute forbidding the solici
tation "of an order to deliver or send to another or for another" any
intoxicating liquor.5 In order to constitute the offense it is not neces
sary that any order be procured or liquor sold.6
105. Advertising or Circularizing.—In several states statutes have
been enacted forbidding persons to advertise intoxicating liquors for
169, 28 N. W. 498, 58 Am. Rep. 218;
8. Hart v. State, 87 Miss. 171, 39
State v. Rand, 51 N. H. 361, 12 Am. So. 523. 112 A. S. R. 437.
Rep. 127.
4. Lang v. Lynch, 38 Fed. 489, 4
19. State v. Rand, 51 N. H. 361, 12 L.R.A. 831; State v. Deiamater, 20
Am. Rep. 127.
S. D. 23, 104 N. W. 537, 129 A. S. R.
20. Note: 45 L.R.A.(N.S.) 958. 907, 8 L.R.A.(N.S-) 774; Barnes v.
And see infra, par. 112.
State, (Tex.) 170 S. W. 548, L.R.A.
1. Martin v. Com., 153 Ky. 784, 156 1915C 101.
S. W. 870, 45 L.R.A.(N.S.) 957. As
5. People v. Weiner, 211 N. Y. 469,
to whether one who procures liquor 105 N. E. 658, Ann. Cas. 1915D 733.
for another is guilty of "selling," see
6. Note: Ann. Cas. 1915D 736. As
infra, par. 112.
to solicitation by circular or advertise- 1
2. See infra, par. 110.
ment, see infra, par. 105.
*
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sale.7 In regard to the validity of such enactments, it has been held
that they are a valid exercise of the police power of the state,8 but
that municipal corporations have no authority, by virtue of their
general police power, to prohibit such advertising, nor is the author
ity conferred by a statute providing that municipal corporations may
regulate or prohibit the sale of intoxicating liquor, or forbidding
the taking of orders for such liquor in anti-saloon territory, which
the municipality is.8 A statute imposing a penalty on anyone pub
lishing a newspaper in which appear advertisements of the keeping
for sale of intoxicating liquors applies to those kept without as well
as within the state ; 10 and an inhibition against the circulation of
advertisements of intoxicating liquors throughout the state applies
in counties in which the sale of liquors is legal under the local option
law.11 However, an advertisement of intoxicating liquor in a news
paper circulated in prohibition territory is not violative of a statute
forbidding the solicitation of orders,12 nor, it is held, does such a
statute include mailed circulars seeking patronage,18 though some
courts take the contrary view.14 It has also been held that where
the circulars were mailed from one state to another, the act is not
punishable under such a state law, because the state is without power
over the United States mails in the premises.15 However, it is held
that a statute forbidding the solicitation, by circulars, of orders for
liquor, is violated by the distribution of memorandum books contain
ing matter designed to persuade people to buy liquor of the distrib
utor, this being in conformity with the view, generally, that legis
lation relative to the distribution of circulars regards their substance
and not their form.16
106. Gift or Treat.—Quite apart from the question whether a gift
or treat may be punished under a statute forbidding sales,17 it is held
that a provision against gifts should not be construed to apply to
the delivery to a principal by his agent or servant of liquor purchased
7. State v. Delave, 193 Ala. 500, 68
12. Notes: 36 L.R.A.(N.S.) 443;
So. 993, L.R.A.1915E 640: Hancock v. Ann. Cas. 1915D 736. Generally as
State, 97 Ark. 38, 133 S. W. 181, Ann. to soliciting orders, see supra, par.
Cas. 1912C 1032; R. M. Rose Co. v. 104.
State, 133 Ga. 353, 65 S. E. 770, 36
13. People v. Weiner, 211 N. Y.
L.R.A.(N.S.) 443.
469, 105 N. E. 658, Ann. Cas. 1915D
Notes: L.R.A.1916B 895; Ann. Cas. 733 and note.
1916A 905.
Note: 36 L.R.A.(N.S.) 443.
8. Note: Ann. Cas. 1916A 905.
14. Note: Ann. Cas. 1915D 737.
9. Haskell v. Howard, 269 11l. 550,
15. R. M. Rose Co. v. State, 133 Ga.
109 N. E. 992, L.R.A.1916B 893 and 353, 65 S. E. 770, 36 L.R,A.(N.S.)
note.
443.
10. State v. J. P. Bass Pub. Co.,
16. Hancock v. State, 97 Ark. 38,
104 Me. 288, 71 Atl. 894, 20 L.R.A. 133 S. W. 181, Ann. Cas. 1912C 1032
(N.S.) 495.
and note.
11. State v. Delaye, 193 Ala. 500, 68
17. See infra, par. 113,
So. 993, L.R.A.1915E 640.
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with the principal's money,18 or to a gift by one not a dealer to
another as a mere act of hospitality,19 except where the statute forbids
gifts to certain classes of persons such as minors and habitual drunk
ards;20 and it has even been held that not merely dealers, but all
persons, even when socially treating, are covered by a statute making
it unlawful to furnish anyone with intoxicants on any election day
or on Sunday.1
107. Violating Requirements as to Nature or Condition of Prem
ises.—A great number of prosecutions have been instituted for vio
lations of regulations affecting the privacy or attractiveness of prem
ises where liquor is sold, whereby limitations are placed on the num
ber or character of entrances or exits, screens or other obstructions
to a view of the interior, booths, lounging places or amusements such
as games or music.2 The question whether there has been a viola
tion of such a regulation necessarily depends on the facts of each
particular case, and admits of no considerable generalization, although
it is not apparently difficult to decide whether a particular state of
facts shows a violation. It may be observed by way of illustration
that regulations forbidding more than one entrance or exit, or requir
ing all entrances to be on a public or main thoroughfare, or, what
is substantially the same, forbidding side or rear entrances, are vio
lated by openings into other rooms which directly or indirectly lead
to the outside or to a rear or side street or alley; but a conviction
has been denied where a trap door was pried open by workmen for a
proper purpose; and similarly, statutes forbidding screens or other
obstructions to the view are construed to admit of no evasion such as
partial obstructions which prevent a view of the interior except by
unusually tall or short persons, although the irregularity of a room,
which prevents a view of the whole of the interior, has been held
unobjectionable, at least where the bar is visible from the outside.8
Sunday closing laws are violated in the case of restaurants having
bars, where the bar is inclosed merely by a curtain or cloth screen,
or a wire screen or picket fence, even when approved by police offi
cers ; but it seems that a complete inclosure by a wood and glass par
tition, or a strong adjustable partition, complies with the law.4 The
rule of ejusdem generis applies to the words "or other inclosure" in
a provision against any stall, booth or other inclosure of any kind,
in or connected with any room where liquor is sold; and it seems
18. Note: 45 L.R.A.(N.S.) 958.
602, 17 At1. 799, 4 L.R.A. 543.
19. State v. Fulks, 207 Mo. 26, 105
2. As to the validity of such reguS. W. 733, 13 Ann. Cas. 732, 15 L.R.A. lations^ see supra, par. 36 et seq.
(N.S.) 430.
3. Note: 50 L.R.A.(N.S.) 1156.
20. Altenburg v. Com., 126 Pa. St.
4. People v. Gordon, 156 Mich. 237,
602, 17 Atl. 799, 4 L.R.A. 543.
120 N. W. 578, 21 L.R.A.(N.S.) 136
Note: 21 L.R.A. (N.S.) 136.
and note.
1. Altenburg v. Com., 126 Pa. St.
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that the provision is directed at only such inclosures as are reason
ably adapted to use as lounging or drinking places, and does not
include a telephone booth or a toilet or linen room.5 A room adjoin
ing, and used in connection with, a saloon is a part thereof within
the meaning of a statute relative to the presence of minor females
in such places; 9 and a statute prohibiting the keeping of liquor in
a refreshment saloon or restaurant is violated whether the whole, or
only a part, of a building is devoted to such purposes, and the cellar
is as much a part of the restaurant as any other portion of the build
ing7
108. Intoxication; Habitual Intemperance.—It has been held that
drunkenness is not per se a subject of legislative prohibition or con
trol, except where the circumstances attending it render it annoying
or disturbing to others ; 8 and, at any rate, legislation prohibiting
drunkenness in the streets, alleys and public places of the town, and
within sight of such places, prescribes no rule of sobriety to be observed
by persons within their own doors, or by their guests so situated,
and does not apply to their conduct unless it obtrudes itself offensively
on the attention of others.9 The courts have frequently essayed to
define the term "intoxication" or "drunkenness," and while a variety
of language has been employed in the different cases, the net result
approximates the definition set out above in another connection ; 10
but, as has been said, the terms are scarcely susceptible of accurate
definition for practical purposes, and are so familiar that they define
themselves.11 Likewise there appears to be no fixed rule for deter
mining when one is drunk. As a rule "intoxication" and "drunken
ness" are regarded as synonymous, terms, but it is said that to be
under the influence of liquor is not neoessarily to be drunk or intoxi
cated, since one may be under the influence of liquor without having
his mental or physical powers in the least impaired, which is after all
the real test ; and for the same reason intoxication is something more
than merely an effect which is visible ; w yet it is to be observed that
it is held in a number of cases that unless otherwise specified by
the statute in which the term is used the word "intoxication" applies
only to the excessive use of intoxicating liquors and does not include
the condition produced by the habitual and excessive use of opiates
5. State v. Barge, 82 Minn. 256, 817, 131 A. S. R. 822.
84 N. W. 911, 53 L.R.A. 428.
10. Note: Ann. Cas. 1913E 1103.
6. State v. Baker, 50 Ore. 381, 92 See also supra, par. 2.
Pac. 1076, 13 L.R.A. (N.S.) 1040.
11. Gourley v. Com., 140 Ky. 221,
7. State v. Clark, 28 N. H. 176, 61 131 S. W. 34, 48 L.R.A. (N.S.) 315.
Am. Dec. 611.
Note: Ann. Cas. 1913E 1103.
8. Note: 39 L.R.A. 524.
12. Freeburg v. State, 92 Neb. 346,
9. Stoehr v. Payne, 132 La. 213, 61 138 N. W. 143, Ann. Cas. 1913E 1101
So. 206, 44 L.R.A.(N.S.) 604; Pugh v. and note.
State. 55 Tex. Crim. 462, 117 S. W.
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or other narcotic drugs.18 It is improper for a police officer to incar
cerate a drunken person, and to release him when sober, without
taking him before a magistrate; nor can he ordinarily be detained
after discharge, for the purpose of sending him out of town.14
Sale in General
109. Wholesale or Retail.—Various criteria have been suggested
for determining whether a particular transaction is a wholesale or a
retail sale of liquor, where those terms are not defined by statute.
Probably the most generally accepted rule is that the solution of the
question depends on the quantity sold, and that to retail means to
sell in small quantities.15 According to another view the usual
course of trade is made the controlling factor.16 Other cases adopt
the "original package" rule, it being held that the term "wholesale"
implies selling in unbroken packages or containers, and that a retail
sale consists in breaking up or dividing goods into smaller parcels,
and selling them to customers; 17 although, under a statute providing
that no one is a wholesaler unless he sells in the original package,
and unless he sells to dealers for resale, and that one who sells less
than an original package is a retailer, it has been held that a sale
in an original package is a retail sale, when made to an individual
for consumption,1* or when sold to one who assumes to be a retailer
in prohibition territory, it being said that there is no such thing as
a dealer for resale in such territory.19 A fourth view is that the
status of the transaction depends on the purpose for which the liquor
is sold, and that a sale to a dealer for resale is a wholesale transaction,
while a sale to consumers for their use is not.20 It may be observed
that a state local option law is not, because it fails to define the words
"wholesale" and "retail" as used in the act, violative of the due proc
ess of law clause of the federal constitution, as vesting legislative power
in the judiciary.1
110. Soliciting Orders.—Whether one taking orders in prohibition
territory, to be filled outside, is guilty of a sale depends usually on
the question whether the transaction is consummated by the passing
13. Note: Ann. Cas. 1913E 1105.
18. Notes: 32 L.R.A.(N.S.) 626;
14. Note: 15 Eng. Rul. Cas. 193.
L.R.A.1915B 390.
16. Com. v. Greenwood, 205 Mass.
19. State v. Cunningham, 130 La.
124, 91 N. E. 141, 18 Ann. Cas. 185 749, 58 So. 558, L.R.A.1915B 389.
and note.
20. In re Metz Bros. Brewing Co.,
Notes: 32 L.R.A.(N.S.) 622; L.R.A. 88 Neb. 164, 129 N. W. 443, 32 L.R.A.
1915B 399.
(N.S.) 622 and note.
16. Note: 32 L.R.A.(N.S.) 624.
Note: 18 Ann. Cas. 187.
17. Notes: 32 L.R.A.(N.S., 628; 18
1. Ohio v. Dollison, 194 U. S. 445,
Ann. Cas. 187. •
24 S. Ct. 703, 48 U. S. (L. ed.) 1062.
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of title within the territory ; 2 and is, of course, entirely distinct from
the substantive offense of soliciting orders.8 It is held that taking
an order to be filled outside prohibition territory does not constitute
a sale within it, where the setting apart of the liquor and delivery
to the carrier are deemed to complete the sale ; 4 and for a like reason
that one does not violate a statute forbidding the purchase of liquor
for another, where he orders it from another state and has it shipped
into prohibition territory for his employer;5 but where the sale is
deemed to have been consummated in the prohibited area, or the
transaction is a mere shift to evade the law, the solicitor may be
convicted of selling,6 although, of course, the mere fact that his act
was a subterfuge to evade the law does not make him responsible if
there was in reality no sale.7 Relative to subterfuges, it has been
held that an illegal sale by the keeper of a poker room may be
found from evidence that after each deal a rake-off was taken for
which beer was furnished without further charge, although it does
not appear that money was paid for the beer, or for use of the room,
since the situation warrants an inference that it was a subterfuge for
selling unlawfully.8
111. Delivery or Distribution.—Where an express agent or other
person is prosecuted as for a sale in making delivery to the purchaser,
his or the carrier's responsibility would, in the first instance, seem
to depend on whether the sale is consummated by delivery to the
carrier, or by delivery to the purchaser, a question which is treated
generally in another connection,9 as is also the substantive offense
of transportation or delivery.10 It seems plain that where delivery to
the carrier passes the title, delivery at destination to the consignee
by the carrier's agent does not constitute a sale by him or by the
carrier, although he may know or at least have reason to believe
that the package contains liquor.11 On the other hand, where the
sale is deemed to take place on delivery to the consignee,12 the deliv
ering agent's criminal responsibility has been made to depend on
2. See infra, par. 130 et seq.
Lafrentz v. State, 57 Tex. Crim. 464,
3. See supra, par. 104.
125 S. W. 32, 29 L.R,A.(N.S.) 743.
4. People v. Perenchio, 181 Mich.
8. State v. Collins, 67 W. Va. 530,
314, 148 N. W. 205, L.R.A.1915A 901; 68 S. E. 268, 27 L.R.A.(N.S.) 1024.
Pearson v. State, 66 Miss. 510, 6 So.
9. See infra, par. 130 et seq.
243, 4 L.R.A. 835 and note.
10. See supra, par. 100.
Note: 44 L.R.A. (N.S.) 450 et seq.
11. Southern Exp. Co. v. State, 107
5. Martin v. Com., 153 Ky. 784, 156 Ga. 670, 33 S. E. 637, 73 A. S. R.
S. W. 870, 45 L.R.A.(N.S.) 957 and 146, 46 L.R.A. 417 and note; State
note.
v. Cairns, 64 Kan. 782, 68 Pac. 621,
6. Landrum v. State, 9 Okla. Crim. 58 L.R.A. 55; Reg. v. Cahill, 35 N.
599, 132 Pac. 830, 51 L.R.A.(N.S.) Bruns. 240, 2 British Rul. Cas. 465
607.
•
and note.
7. Brookman v. State, 50 Tex. Crim.
12. See infra, par. 130 et seq.
277, 96 S. W. 928, 123 A. S. R. 838 ;
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his knowledge, actual or constructive, as to the character of the ship
ment; 1• and it is held that the test is whether the carrier or its
agent had reason to believe that the package contained liquor, for
in the absence of suspicious circumstance the carrier is neither pre
sumed to know nor authorized to find out what a package contains.14
The place and time of the passing of title are also important in a
prosecution for the delivery of liquor shipped by a nonresident,
against his resident agent, or the apparent agent of the purchaser.
The dealer's agent has been held guilty of furnishing or assisting
a sale, where title was deemed to have passed on delivery by him,
either because he was the nominal consignee of a number of packages
intended and marked for different purchasers,15 or because the order
expressly called for delivery at the purchaser's residence.16 The
purchaser's agent has likewise been held responsible where title was
held to have passed upon delivery by him, because liquor for several
persons for whom he acted was consigned to him and he paid the
freight and made the deliveries,17 or because liquor ordered by him
for a single principal was shipped with that ordered by a third person,
and consigned jointly to the agent and the third person, without
their knowledge or authority.18 Like reasons led to like results
where a consignee of liquor ordered by him without any orders hav
ing been given him procured contribution frqm others to pay the
charges, and shared the liquor with them ; 19 and where a nominal
consignee of liquor ordered by others, although not knowing of the
matter until the liquor arrived, acted on their request to procure
the liquor and deliver it to them.20 But a contrary conclusion has
been reached in the latter situation on the ground that by shipping,
the shipper made an offer to sell, which was accepted by the three
jointly, thus depriving the consignee's acts of the character of a
sale.1 The above principles apply no less to the holder of a pre
scription for liquor, who causes the liquor to be delivered, or obtains
and delivers it to another.2
13. Notes: 46 L.R.A. 417; 2 Brit18. Josey v. State, 88 Ark. 269, 114
ish Rul. Cas. 468. And see supra, par. S. W. 216, 44 L.R.A.(N.S.) 463.
101.
19. Notes: 11 L.R.A.(N.S.) 872;
14. State v. Goss, 59 Vt. 266, 9 Atl. Ann. Cas. 1912C 635.
829, 59 Am. Rep. 706.
20. Dunn v. State, 48 Tex. Crim.
15. Blunk v. Waugh, 32 Okla. 616, 107, 86 S. W. 326, 122 A. S. R. 734.
122 Pac. 717, 39 L.R.A.(N.S.) 1093.
1. State v. Johnson, 62 W. Va. 154,
Notes: 18 L.R.A.(N.S.) 1182; 20 57 S. E. 371, 58 S. E. 1025, 11 L.R.A.
Ann. Cas. 1156.
(N.S.) 872.
16. Merrill v. State, 175 Ind. 139,
2. Hawkins v. State, 55 Tex. Crim.
93 N. E. 857, 44 L.R.A. (N.S.) 439. 75, 114 S. W. 813, 131 A. S. R. 790,
17. Blunk v. Waugh, 32 Okla. 616, 21 L.R.A.(N.S.) 1008.
122 Pac. 717, 39 L.R.A.(N.S.) 1093.
Notes: 24 L.R.A.(N.S.) 273; Ann.
Relative to obtaining liquor for an- Cas. 1912C 635.
other, see infra, par. 112.
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112. Obtaining Liquor for Another; Joint Acquisition.—Apart from
the cases involving special conditions under which ultimate delivery
is deemed to pass the title,8 the great weight of authority is to the
effect that one who acts merely as the agent or messenger of another
in purchasing liquor is not guilty of making a sale, where he has
no personal interest in the transaction,4 and the rule is usually applied
to one who thus acts for a minor,5 or for a diner at an unlicensed
hotel or restaurant,6 for in such a general situation he never becomes
the owner of the liquor, and is, therefore, incapable of selling it, the
sale being to the principal through him.7 And the fact that the
agent advances his own money to make the purchase, being reim
bursed by the principal on delivery, does not affect the relation of
principal and agent so as to make the latter punishable.8 A fortiori
one who merely orders Or assists in ordering liquor for another is
not guilty of selling, at least where he derives no personal benefit
from the deal.9 But it is generally held that the intermediary may
be regarded as the seller where he produces the liquor almost imme
diately after receiving the request, and where no other person is
shown to have been the seller, and it does not appear where, how or
from whom the liquor was obtained ; for, of course, if, as such a situ
ation suggests, the agency is but a shift or device to evade the law,
and the so-called agent is interested in the unlawful sale, he may
be convicted,1® although if the defendant acted purely as agent for
the purchaser he cannot be convicted, notwithstanding the intent
was to evade the law.11 In some instances the agent has been held
an aider and abettor and therefore punishable as a principal,12 it
being argued that the law of agency has no application in criminal
cases, for the purpose of excusing crime ; 18 and it is also to be observed
that occasionally statutes are so phrased as to make the intermediary
3. See supra, par. 111.
90 S. W. 26, 122 A. S. E. 779, 13
4. Paxton v. State, 114 Ark. 393, Ann. Cas. 827, 2 L.R.A.(N.S.) 383.
170 S. W. 80, Ann. Cas. 1916A 1239;
Notes: 24 L.R.A.(N.S.) 272 ; 28
State v. Lynch, 81 Ohio St. 336, 90 L.R.A.(N.S.) 336.
N. E. 935, 28 L.R.A.(N.S.) 334 and
10. State v. Ito, 114 Minn. 426, 131
note; Rigsby v. State, 64 Tex. Crim. N. W. 469, Ann. Cas. 1912C 631 and
504. 142 S. W. 901, 38 L.R.A.(N.S.) note, 35 L.R.A.(N.S.) 619.
1116.
Note: 24 L.R.A.(N.S.) 269.
Notes: 24 L.R.A.(N.S.) 268; Ann.
11. Lafrentz v. State, 57 Tex. Crim.
Cas. 1912C 633.
464, 125 S. W. 32, 29 L.R.A.(N.S.)
5. See infra, par. 135.
743.
6. See infra, par. 115.
12. Strong v. State, 88 Ark. 240,
7. State v. Lynch, 81 Ohio St. 336, 114 S. W. 239, 22 L.R.A.(N.S.) 560.
90 N. E. 935, 28 L.R.A. (N.S.) 334.
Note: Ann. Cas. 1912C 635.
8. Notes: 24 L.R.A.(N.S.) 269; 28
13. Buchanan v. State, - 4 Okla.
L.R.A.(N.S.) 335.
Crim. 645, 112 Pac. 32, 36 L.R.A.
9. Whitmire v. Com., 140 Ky. 734, (N.S.) 83, overruling Reed v. State,
135 S. W. 767, 44 L.R.A.(N.S.) 445 ; 3 Okla. Crim. 16, 103 Pac. 1070, 24
Golightly v. State, 49 Tex. Crim. 44, L.R.A. (N.S.) 268.
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amenable to its provisions.14 For example, a statute against "furnish
ing" is usually held to apply to one who obtains liquor for another.15
The decided weight of authority holds that where several persons
contribute to a fund and with it one of their number purchases
liquor, which is divided among them in proportion to the amount
of their several contributions, it is not a sale by any one to the others,
but merely the division between them of the fruits of a joint and
lawful enterprise; and this doctrine has been applied where one
in ordering liquor for himself includes in his order a quantity desired
by another, and on its arrival delivers to the other the quantity paid
for.16 But it has been held that where the person procuring the
liquor so distributed has any pecuniary interest or acts for the vendor,
he is guilty of making a sale.17
113. Gift, Treat, "Loan" or Barter.—An unlicensed dealer who fur
nishes liquor to another without compensation is within the meaning
of a provision making it an offense to sell or dispose of liquor with
out a license.18 Likewise a provision against "furnishing" is usu
ally held to include gifts; but an exception is made where the gift
is a mere act of hospitality,19 in analogy to the view that a hospitable
gift or treat is not within a statute forbidding sales,20 or gifts.1 The
so-called "lending" of liquor with the understanding that the "bor
rower" is to replace it with or to return liquor of a like amount
and kind at some future time is sometimes held to violate statutes
against sales or selling, on the theory that since the person borrow
ing the liquor intends not to return the identical liquor he thus
obtains, but to use it and to replace it with other liquor he may subse
quently obtain, the title to the liquor passes, and the borrower becomes
the debtor of the person making the loan, thereby constituting a sale,
although it is recognized that if the same identical liquor loaned
were to be returned, there would not be a sale.2 Similarly it has
been held that such a transaction constitutes a barter or exchange,
and not a mere loan, although the person receiving the liquor under14. Notes: 24 L.R.A.(N.S.) 273 ; 28
L.R.A.(N.S.) 336; Ann. Cas. 1912C
637
15. Note: 45 L.R.A.(N.S-) 960.
16. Dial v. State, 159 Ala. 66, 49
S°NrS°.' If tAr a' fMH1!' ^Rn

235, 120 N. W. 570, 21 L.R.A.(N.S.)
134 and note.
20. State v. Folks, 207 Mo. 26, 105
? T^ 733 13 Ann. Cas. 732, 15 L.R.A.
<^
ra „ 106
2' StoteTm^hell, 156 N. C. 659,

?I' 5?! n
( Sfiino and note, 37 LR-A-(N.S.) 302; TomS^V/n Dcu0estln&, 33 M™?- 102' beaugh v. State, 50 Tex. Crim. 286, 98
22 N. W. 442, 53 Am. Rep. 12.
8. w. 1054, 123 A. S. R. 841, 14 Ann.
19. People v. Bird, 138 Mich. 31, Cas. 275 and note, 8 L.R.A.(N.S.) 937
100 N. W. 1003, 110 A. S. R. 299, 4 and note.
Ann. Cas. 1062 and note, 67 L.R.A.
Notes: 31 L.R.A. (N.S.I 517; L.R.A.
424; People v. Peterson, 156 Mich. 1915C 648.
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stands that he is merely borrowing it; and that it is therefore an
offense under a statute denouncing a sale, barter or exchange.8 But
there is authority to the contrary on the question of barter,4 and the
view is taken in several jurisdictions that such a transaction lacks
all the elements of a sale and is therefore not punishable as such,
while at the same' time it is pointed out that the law will tolerate
no subterfuges, and that one may be punished for a sale effected
under a mere pretense of making a loan.5
Sales by Particular Persons or Organizations
114. Corporations; Manufacturers; Pullman Cars.—The general
rule that when the word "person" is used in a statute it is to be
regarded as including artificial persons, that is, corporations, espe
cially when they are found occupying the position which the statutes
are intended to meet,6 has been applied to statutes penalizing unlaw
ful sales of liquor,7 particularly in prosecutions against incorporated
social clubs.8 A statute relating to sales in small quantities relates
to sales by a manufacturer of his own products.9 And a Pullman
car conductor retailing liquors to passengers at a bar in the car may
be convicted of selling without a license,10 but it is held that intoxi
cating liquors are "supplies" which a parlor car company is by
charter authorized to furnish to its patrons.11
115. Hotels and Restaurants; Serving with Meals.—In the
absence of a permissive statute, the proprietor of an unlicensed hotel
or restaurant who furnishes liquor to guests as a part of their meals
violates a statute against unlicensed sales, and it has been held that
a licensed innkeeper is guilty of Sunday selling when he does a like
act on Sunday ; 12 but it seems that no offense is committed when
3. Clark v. State, 167 Ala. 101, 52
Notes: L.R.A.1915C 884; 10 Ann.
So. 893, 31 L.R.A. (N.S.) 517.
Cas. 388; 2 British Rul. Cas. 251.
4. Jones v. State, 108 Miss. 530, 66
8. See infra, par. 118.
So. 987, L.R.A.1915C 648 (holding
9. Keller v. State, 11 Md. 525, 69
statute forbidding barter or gift not Am. Dec. 226, reversed on rehearing
violated).
in 12 Md. 322, 71 Am. Dec. 596, on the
5. State v. Brown, 83 Ark. 44, 120 ground that the statute involved was
S. W. 394, 119 A. S. R. 109.
repealed after conviction and pending
Notes: 8 L.R.A.(N.S.) 937; 14 Ann. appeal.
Cas. 276.
10. LaNorris v. State, 13 Tex. App.
6. See Corporations, vol. 7, p. 33. 33, 44 Am. Rep. 699.
7. Ada County v. Boise Commercial
11. People v. Pullman's Palace Car
Club, 20 Idaho 421, 118 Pac. 1086, 38 Co., 175 111. 125, 51 N. E. 664, 64
L.R.A.(N.S.) 101 and note; People v. L.R.A. 366.
Law, etc., Club, 203 111. 127, 67 N. E.
12. Selbach Hotel Co. v. Com., 135
855, 62 L.R.A. 884; Stewart v. Water- Kv. 376, 122 S. W. 190, 25 L.R.A.
loo Turn Verein, 71 la. 226, 32 N. W. (N.S.) 943 and note; Skermetta v.
275, 60 Am. Rep. 786; State v. Easton State, 107 Miss. 429, 65 So. 502, 52
Social, etc., Club, 73 Md. 97, 20 Atl. L.R.A. (N.S.) 722 and note.
783, 10 L.R.A. 64.
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the proprietor or a waiter, in good faith, at a guest's request, and
with money furnished by him, obtains liquor from an outside dealer,
for the guest to drink with his meal, although it is otherwise where
a waiter acts for his employer, as a means of enabling him to supply
patrons with liquor which he cannot himself keep for sale.18 How
ever, in forbidding sales, particularly on Sundays, legislatures have
made an exception of sales, usually by hotels, to guests, or travelers,
or with meals, and it is apparent that the question whether a deliv
ery or serving of liquor falls within one of these exceptions is one of
fact to be determined in the light of the facts of each case. It is
practically agreed that the purpose of the purchaser is one of the
great factors, and that while a person resorting to a hotel for food
or lodging may be a bona fide guest even though he purchases and
drinks liquor therein, still if his primary purpose is the purchase
of liquor he does not become a guest by registering, or purchasing
some trifling article of food.14 A considerable number of cases place
on the seller the burden of proving the bona fides of the transaction,
at least where the statute excepts only sales to bona fide guests or
travelers.1'5 Under early statutes, both English and American, many
cases turned on the question as to who were travelers, and when
persons should be deemed such,16 but this species of enactment is
no longer prevalent, and the question would seem to be practically
obsolete, and of value, if at all, only for the purpose of drawing
analogies.
116. Druggists.—An inhibition against unlicensed sales by any
person for any purpose extends to a sale by a druggist for medicinal
purposes on a physician's prescription ; 17 and, conversely, a person
dealing in drugs is not within a statute permitting a sale of liquor
by druggists on prescription, if he has no pharmacist's license and
has no registered pharmacist in his employ.18 Where the druggist
seeks to justify on the ground that he sold for certain permissible
purposes, his conduct is commonly tested by his good faith; but it
is held that where a doctor's prescription or a written order from
one known to the druggist to be a temperate person is made a pre
requisite to a sale for medical, mechanical or scientific purposes,
his good faith or belief that the liquor was to be used for such pur
poses is no defense to a prosecution for a sale made without compli13. Notes: 25 L.R.A.(N.S.) 944 ; 44 33 App. Cas. (D. C.) 272, 17 Ann.
L.R.A.(N.S.) 466; 52 L.R.A.(N.S.) Cas. 814 and note.
722. Generally as to procuring liquor
16. Notes: 25 Am. Rep. 654 ; 2
for another, see supra, par. 112.
British Rul. Cas. 687.
14. Cake v. District of Columbia,
17. Woods v. State, 36 Ark. 36, 38
33 App. Cas. (D. C.) 272, 17 Ann. Am. Rep. 22.
Cas. 814 and note.
18. State v. O'Kelley, 258 Mo. 345,
15. Cake v. District of Columbia, 167 S. W. 980, 52 L.R.A.(N.S.) 1063.
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ance with such a requirement.19 An order signed by a physician
reading "Send me 0. J. spts. whiskey and oblige" does not satisfy
the statutory requirement that a prescription state the name of the
person for whom it was made, the kind and quantity of liquor,
that it is necessary as a medicine, and that it is not to be used as a
beverage,20 and statutory requirements that an application to a drug
gist be "written (not typewritten)," and to certify that the liquor
will be used for certain permitted purposes alternatively enumerated
in the statute, are not satisfied by an application printed except as
to dates, and reciting in the alternative the purposes for which the
liquor will be used.1 But it has been held that a druggist who is
also a physician attending a sick person does not violate the law
by furnishing liquor to the patient, as a necessary medicine, without
a prescription of another physician.2 Where the certificate or order
is formally sufficient, it ordinarily protects the druggist, in the absence
of a special statutory provision imposing on him some duty of
inquiry or investigation as to the intended use.8 Of course he is
not protected if he knows that the liquor is to be used as a beverage ;
but he is excused if he acts in good faith, and mere reasonable cause
to know of the intended illegal use will not charge him with knowl
edge, in the absence of negligence or other circumstances from which
knowledge or belief can be inferred.4 It seems that one may be a
druggist under a permissive provision although he does not compound
his own medicines.5
117. Social Clubs in General.—Just as there is a conflict of opin
ion as to the applicability of license laws to social clubs,6 so the courts
have differed on the question whether dispensing liquors to the mem
bers of such a club is within the purview of statutes making it an
offense to traffic in liquors ; 7 and although the two questions present
a rather close analogy, they are nevertheless quite distinct, especially
in view of the principle that penal laws—and those here considered
are such—must be strictly construed.8 While the language of a
particular statute, as indicating the legislative intent, is frequently
given great weight in deciding the question, a survey of the cases
leaves a distinct impression that the general inclination, or the lack
19. Ryan v. State, 174 Ind. 468, 92 N. E. 653, 21 L.R.A. 449; People v.
N. E. 340, Ann. Cas. 1912D 1341 and Hinchman, 75 Mich. 587, 42 N. W.
note.
1006, 4 L.R.A. 707.
20. State v. Davis, 68 W. Va. 142,
5. Note: 26 Am. Rep. 113.
69 S. E. 639, Ann. Cas. 1912A 996,
6. See supra, par. 53.
7. Notes: 24 A. S. R. 35; 12 L.R.A.
1. Rvan v. State, 174 Ind. 468, 92 (N.S.) 519; 20 L.R.A. (N.S.) 1095;
N. E. 340, Ann. Cas. 1912D 1341.
23 L.R.A.(N.S.) 192; 38 L.R.A.(N.S.)
2. Boone v. State, 10 Tex. App. 418, 101; L.R.A.1915C 876; 10 Ann. Cas.
386; Ann. Cas. 1912A 1088.
38 Am. Rep. 641.
8. See Statutes.
3. Note: 21 L.R.A. 449.
4. Com. v. Joslin, 158 Mass. 482, 33
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of it, on the part of courts, to make an exception in favor of social
clubs accounts for the results in a considerable number of the cases.
There hardly seems to be any other basis on which to account for
many decisions in favor of clubs, especially when the purpose of all
liquor legislation is considered, and it is borne in mind that to permit
traffic and drinking at social clubs is to make a palpable distinction
in favor of the few who are sufficiently prosperous and prominent
to boast membership in such an organization, and further that ex
treme refinements in reasoning are often resorted to for the purpose
of judicially legalizing such acts, such as the theory that although
the club purchases the liquor and charges each member with that
ordered by him, the title before distribution rests in the members
in common, thus making the delivery of liquor to a member, not a
sale, but the mere delivery to him of his own liquor, or at least
that in which he has a special property interest.9 Another illustra
tion is the familiar argument that the distribution of liquor is but
a mere incident of the general purposes of the club—an argument
which, if carried out consistently, would require a like exception
in favor of department stores selling liquor.10 Of course if the organ
ization is not a bona fide social club as that term is commonly under
stood, but is a mere shift or device to evade the law, and its prin
cipal purpose is to distribute liquor to its members, it is amenable to
the laws.11
118. Dispensing to Club Members as Sale.—The remarks in the
preceding paragraph are especially pertinent to the decisions which
deal with statutes directed in terms against sales or selling. A con
siderable number of courts have held that when a bona fide social
club purchases and keeps on hand liquors to be distributed to its
members without profit, although for pay, and as a mere incident
of the general purposes of the club, the title to the liquor rests in
the members in common, not in the club, and that therefore deliv
ery of liquor to a member who orders and pays for it is not a sale
which will support a criminal prosecution under the liquor law ; 12
9. See the succeeding paragraph.
Louis Club, 125 Mo. 308, 28 S. W.
10. South Shore Country Club v. 604, 26 L.R.A. 573 ("sale at retail") ;
People, 228 111. 74, 81 N. E. 805, 119 People v. Adelphi Club, 149 N. Y.
A. S. R. 417, 10 Ann. Cas. 383, 12 5, 43 N. E. 410, 52 A. S. R. 700, 31
L.R.A.(N.S.) 519.
L.R.A. 510; Klein v. Livingston Club.
11. People v. Andrews, 115 N. Y. 177 Pa. St. 224, 35 Atl. 606, 55 A. S.
427, 22 N. E. 358, 6 L.R.A. 128; R. 717, 34 L.R.A. 94; Moriarity v.
Barnes v. State, (Tex.) 170 S. W. 548, State, 122 Tenn. 440, 124 S. W. 1016,
L.R.A.1915C 101.
25 L.R.A. (N.S.) 1252 ("handling liqNotes: 32 Am. Rep. 433; 12 L.R.A. uor for sale").
(N.S.) 523; 38 L.R.A.(N.S.) 103;
Notes: 24 A. S. R. 41; 12 L.R.A.
L.R.A.1915C 884.
(N.S.) 519; 20 L.R.A.(N.S.) 1095;
12. Com. v. Pomphret, 137 Mass. L.R.A.1915C 876; 10 Ann. Cas. 3S7;
564, 50 Am. Rep. 340; State v. St. Ann. Cas. 1912A 1088.
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and the same result is reached without the necessity of resorting to
such a fiction, when the liquor is ordered by the club at a member's
direction and in his name, or by the member himself, and the same
is kept by the club subject to his order, it being held that such
circumstances make the club a mere bailee or depository, even though
it mingles the liquor with that ordered by or for other members,
so that it loses its identity.18 And the same is true where the club
members use the "locker system" by which each purchases his own
liquor and places it in his own locker to which he only has a key ; 14
but it is otherwise of course wbere the statute expressly forbids
the maintenance of any association or club where liquors are sold,
kept or distributed in any manner whatever.15 The theory that
liquor ordered by the club belongs to the members in common is
held inapplicable to an incorporated club, on the ground that such
a corporation is a legal entity vested with the title to the liquor, which
passes on its delivery to a member for pay,16 and, of course, an incor
porated social club is a "person," within the meaning of liquor laws."
And entirely apart from the question whether the club is incorpo
rated, it is held in a large number of cases, and the more recent
decisions closely approach unanimity in the view, that the distribu
tion by a club of liquor purchased by it, to members who respectively
pay for that delivered to them, is a sale irrespective of whether the
club makes a profit from the transactions, and notwithstanding the
distribution of liquor is merely incidental to its general purposes.18
13. State v. Colonial Club, 154 N. L.R.A.(N.S.) 192; Ann. Cas. 1912A
C. 177, 69 S. E. 771, Ann. Cas. 1912A 1088.
1079, 31 L.R.A.(N.S.) 387.
17. Ada County v. Boise Commer14. Note: 10 Ann. Cas. 389.
eial Club, 20 Idaho 421, 118 Pac. 1086,
15. State v. Topeka Club, 82 Kan. 38 L.R.A.(N.S-) 101 and note; People
756, 109 Pac. 183, 20 Ann. Cas. 320, v. Law, etc., Club, 203 111. 127, 67 N.
29 L.R.A.(N.S.) 722.
E. 855, 62 L.R.A. 884; State v. Easton
16. Ada v. Boise Commercial Club, Social, etc., Club, 73 Md. 97, 20 Atl.
20 Idaho 421, 118 Pac. 1086, 38 L.R.A. 783, 10 L.R.A. 64.
(N.S.) 101 and note; People v. Law,
Notes: L.R.A.1915C 884; 10 Ann.
etc., Club, 203 111. 127, 67 N. E. 855, Cas. 388.
62 L.R.A. 884; South Shore Country
18. Beauvoir Club v. State, 148 Ala.
Club v. People, 228 111. 75, 81 N. E. 643, 42 So. 1040, 121 A. S. R. 82
805, 119 A. S. R. 417, 10 Ann. Cas. (arguing that a Sunday act embraces
383 and note, 12 L.R.A. (N.S.) 519 all manner of distribution) ; Manning
and note; State v. Easton Social, Lit- v. Canon City, 45 Colo. 571, 101 Pac.
erarv, etc., Club, 73 Md. 97, 20 Atl. 978, 23 L.R.A. (N.S.) 192 and note;
783. 10 L.RA. 64; People v. Soule, People v. Law, etc., Club, 203 111. 127,
74 Mich. 250, 41 N. W. 908, 2 L.R.A. 67 N. E. 855, 62 L.R.A. 884; South
494; State v. Missouri Athletic Chib, Shore Country Club v. People, 228 111.
261 Mo. 576, 170 S. W. 904, L.R.A. 75, 81 N. E. 805, 119 A. S. R. 417, 10
1915C 876 and note; State v. Lock- Ann. Cas. 383 and note, 12 L.R.A.
year, 95 N. C. 633, 59 Am. Rep. 287. (N.S.) 519 and note; State v. Horacuk,
Notes: 20 L.R.A.(N.S.) 1095; 23 41 Kan. 87, 21 Pac. 204, 3 L.R.A. 687;
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119. Club as Place of Liquor "Business," Tippling House, Barroom,
etc.—Where a statute is either expressly or by clear implication
directed at the "business" of dealing in liquor, the courts commonly
take the view that it does not include the distribution of liquor to
club members as a mere incident of the club's existence,19 but under
such circumstances a club has been held within a statutory specifica
tion of places of "resort" where liquors are kept, dispensed or drunk,29
and has likewise been held to be a tippling house,1 drinking place,2
dramshop or barroom.*
Sale by Associate, Agent or Servant
120. Generally; Husband and Wife.—There is a decided conflict
among the cases as to the criminal responsibility of a person for
the violation of the liquor laws by his copartner, agent or servant.
This conflict, however, is on the question whether the responsibility
exists where the act was done without the defendant's knowledge
or authority, express or implied.4 It is clear, of course, that if the
violation occurs within the defendant's express or implied authority,
or with his knowledge or consent, it is the same as if he had him
self violated the law ; 5 and it has been said in this connection that
where two persons are acting together in the sale of liquor and one
makes an unlawful sale while the other is present aiding and abet
ting, both are liable as principals.6 Authority may be inferred from
State v. Easton Social, etc., Club, 73
Notes: 12 L.R.A.(N.S.) 521; 38
Md. 97, 20 Atl. 783, 10 L.RA. 64, in L.R.A.(N.S.) 103; L.R.A.1915C 881;
form distinguishing, but in effect over- 10 Ann. Cas. 388; Ann. Caa. 1912A
ruling, Seim v. State, 55 Md. 566, 39 1089.
Am. Rep. 419 ; People v. Soule, 74
20. State v. Kapicsky, 105 Me. 127,
Mich. 250, 41 N. W. 908, 2 L.RA. 73 Atl. 830, 23 L.RA.(N.S.) 737.
494; State v. Missouri Athletic Club,
Notes: 23 L.RA.(N.S-) 192; L.RA.
261 Mo. 576, 170 S. W. 904, L.R.A. 1915C 882.
1915C 876 and note; State v. Lock1. Mohrman v. State, 105 Ga. 709,
year, 95 N. C. 633. 59 Am. Rep. 287; 32 S. E. 143, 70 A. S. R. 74, 43 L.R.A.
State v. Neis, 108 N. C. 787, 13 S. E. 398.
225, 12 L.RA. 412.
Notes: 12 L.R.A. (N.S.) 521; L.R.A.
Notes: 24 A. S. R. 36; 38 L.R.A. 1915C 882.
(N.S.) 102; Ann. Cas. 1912A 1088.
2. Note: L.R.A.1915C 883.
19. Cuzner v. California Club, 155
3. South Shore Country Club v.
Cal. 303, 100 Pac. 868, 20 L.R.A. People, 228 111. 74, 81 N. E. 805, 119
(N.S.) 1095; Moriarity v. State, 122 A. S. R. 417, 10 Ann. Cas. 383 and
Tenn. 440, 124 S. W. 1016, 25 L.RA. note, 12 L.R.A.(N.S.) 519.
(N.S.) 1252 ("handling liquor for Note: Ann. Cas. 1912A 1089.
sale"): Koenig v. State, 33 Tex. Crim.
4. See infra, par. 121.
367, 26 S. W. 835, 47 A. S. R. 35
5. Notes: 41 L.R.A. 661; 16 L.R.A.
(construing provision forbidding main- (N.S.) 786; 33 L.R.A.(N.S.) 419; 8
tenance of "house for retailing" liquor, Ann. Cas. 276; 13 Ann. Cas. 325; Ann.
"or other public house," as meaning Cas. 1912A 1110.
places for retailing in the way of
6. Reed v. State, 53 Tex. Crim. #
Tade).
108 S. W. 368, 126 A. S. R. 765,
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the circumstances of a particular case; and this is illustrated by
observing the palpable distinction between a business which includes
the sale of liquor when the proprietor has no right to sell it, and
one where none is kept for sale or intended to be sold. For example,
the fact that one partner in a drug business was not present when
a sale of intoxicating liquor was made by his copartner does not
relieve him from liability, if they had no registered pharmacist in
their employ as required by statute, and yet made the sale of liquor
a part of their business.7 Similar considerations rule where the prin
cipal is a corporation,8 for a corporation must necessarily act through
agents, and is therefore liable irrespective of whether the sale was
authorized in its corporate capacity, that is, by its board of directors.9
On the other hand, a merchant other than a liquor dealer who keeps
liquor on his premises for his own use is not responsible for the
unlawful sale thereof by his servant, without authority express or
implied.1* To warrant a conviction, it is not necessary to show that
the agent received an express appointment to act, where an agency
is to be inferred from the relative situation of the parties, and their
customary conduct.11 But it is to be observed that criminal respon
sibility does not necessarily follow from the fact that the defendant
might be civilly liable for the unlawful sale by his agent,12 for, gen
erally speaking, the master is not penally answerable unless he counte
nances, approves or participates in the servant's act.18 It has been
said that a wife cannot be convicted of unlawful selling if she acts
under the specific command of her husband; but the husband is
responsible under such conditions even if the business belongs to
the wife.14
121. Sale without Principal's Knowledge or Authority.—Many
courts have held in the absence of an express statutory provision on
the question that there is no criminal responsibility where the sale
was made without the defendant's knowledge, authority or consent; 15
7. State v. O'Kelley, 258 Mo. 345,
167 S. W. 980, 52 L.R.A.(N.S.) 1003.
8. State v. Hotel McCreery Co., 68
W. Va. 130, 69 S. E. 472, Ann. Cas.
1912A 966.
Note: 2 British Rnl. Cas. 251.
9. Stewart v. Waterloo Turn Verein,
71 la. 226, 32 N. W. 275, 60 Am. Rep.
786.
10. Partridge v. State, 88 Ark. 267,
114 S. W. 215, 129 A. S. R. 100, 20
L.R,A.(N.S.) 321.
Note: 13 Ann. Cas. 708.
11. State v. Foster, 23 N. H. 348, 55
Am. Dec. 191 and note.
12. State v. Anderson, 127 La. 1041.

54 So. 344, Ann. Cas. 1912A 1103 >
Com. v. Briant, 142 Mass. 463, 8 N. E.
338, 56 Am. Rep. 707. And see infra,
par. 202.
13. Com. v. Stevens, 153 Mass. 421,
26 N. E. 992, 25 A. S. R. 647, 11
L.R.A. 357 and note.
14. Mulvey v. State, 43 Ala. 316, 94
Am. Dec. 684.
15. Hipp v. State, 5 Blackf. (Ind.)
149, 33 Am. Dec. 463.
Notes: 41 L.R.A. 663; 16 L.R.A.
(N.S.) 788 ; 33 L.R.A.(N.S.) 420; 8
Ann. Cas. 276; 13 Ann. Cas. 324, 708;
Ann. Cas. 1912A 1109; Ann. Cas.
1915B 38L
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a modified form of this view sometimes taken is that an unlawful
tale by the servant, in the master's saloon, is prima facie evidence
of a sale by the master for the purpose of criminal prosecution, and
that the master may defend on the ground that the sale was made
without his consent and really in opposition to his will ; 19 it being
held, however, that the unexplained act of the servant is not prima
facie a sale by the master, and that the question is for the jury.17
In view of the tendency of the courts in any event to hold that proof
of the illegal sale is at least prima facie evidence of authority, the
practical question is generally whether proof of such sale merely
makes a prima facie case or a conclusive one against the defendant,
a point that often depends on the terms of a particular statute.18
In direct conflict with the above rules, numerous courts hold the
defendant for the act of his partner, agent or servant, although it is
done in his absence, without his knowledge or authority, and even
in violation of his general instructions.19 It is often argued in
support of this view that a licensee cannot put his clerks in his
shoes, give them the benefit of the license issued to him on the con
fidence reposed in his moral character, and not be held responsible
for their violations of law in the scope of such employment ; he cannot
set up his bar, receive its profits, and abdicate his duties. The duty
is imposed on him that the law shall not be violated by an unlaw
ful sale, and having put it in the power of his agent to sell, the
agent acts in the principal's stead and at his peril, and the latter
cannot therefore escape responsibility because an unlawful sale was
made in his absence, and in violation of his express instructions.20
Even where bona fide instructions are regarded as a defense, the mere
giving of instructions does not necessarily afford an inference of nonconsent, since they may not have been given in good faith, and it
is obvious that mere colorable dissent, or instructions, however pub16. Com. v. Nichols, 10 Mete. 384, 117 A. S. R. 1043; State v. Nicb(Mass.) 259, 43 Am. Dec. 432.
ols, 67 W. Va. 659, 69 S. E. 304, 21
. Notes: 33 L.R.A.(N.S.) 421; 13 Ann. Cas. 184, 33 L.R.A.(N.S.) 419
Ann. Cas. 325. •
and note.
17. Com. v. Briant, 142 Mass. 463,
Notes: 10 L.R.A. 542 ; 41 L.R.A.
8 N. E. 338, 56 Am. Rep. 707.
663; Ann. Cas. 1915B 380.
18. Note: 33 L.R.A.(N.S.) 420.
20. State v. Anderson, 127 La. 1041,
19. Partridge v. State, 88 Ark. 267, 54 So. 344, Ann. Cas. 1912A 1103 and
114 S. W. 215, 129 A. S. R. 100, 20 note; State v. Kittelle, 110 N. C. 560,
L.R.A.(N.S.) 321 and note; State v. 110 S. E. 103, 128 A. S. R. 698, 15
Piggr, 78 Kan. 618, 97 Pac. 859, 130 L.R.A. 694; State v. Gilmore, 80 Vt.
A. S. R. 387, 19 L.R.A. (N.S.) 848 ; 514, 68 Atl. 658, 13 Ann. Cas. 321
State v. Anderson, 127 La. 1041, 54 and note, 16 L.R.A.(N.S.) 786 and
So. 344,- Ann. Cas. 1912A 1103 and note; State v. Nichols, 67 W. Va. 659,
note; State v. Gilmore, 80 Vt. 514, 68 69 S. E. 304, 21 Ann. Cas. 184, 33
Atl. 658, 13 Ann. Cas. 321 and note, L.R.A. (N.S.) 419 and note.
16 L.R.A.(N.S.) 786 and note; State
Note: 16 L.R.A.(N.S.> 786.
v. Constatine, 43 Wash. 102, 86 Pac.
358

15 R. C. L.

INTOXICATING LIQUORS

§ 122

licly or frequently repeated, if not made in good faith, will not avail.1
Of course, the fact that the sale was made without the employer's
knowledge and contrary to his general instructions is no defense
where the statute declares that the act of the barkeeper or servant
shall be deemed the act of the employer, and makes the latter equally
responsible with the employee.2
122. Specific Applications of Rule of Liability.—The rule that the
employer is responsible is .applied to various situations in addition to
thoso attended to in another connection.8 For instance, it is held
that a saloon keeper is responsible if his place is opened by his sen ant or agent, though this is done without his knowledge or authoriza
tion ; 4 and this is true even if the opening is for cleaning purposes, at
least where a sale is made by the agent during the prohibited period.5
Furthermore it is held to be no defense that the defendant instructed
his barkeeper not to open on prohibited days, and was himself inno
cent of any guilty intent.6 It has likewise been held that ordinarily
the fact that a sale to a minor was made by the defendant's agent or
servant constitutes no defense,7 even when made in the defendant's
absence and without his knowledge or authority, the theory being that
the prohibition against sales to certain classes of persons is to be re
garded as absolute, and therefore as making dealers act at their peril ; 8
and to such a situation might well be applied the argument that has
been made relative to sales to inebriates contrary to instructions.9
However, the contrary view has been taken relative to a sale through
the honest mistake of a servant who has been forbidden to sell to
minors,10 although it seems not to apply where the agent's sale
through such an error is not in violation of instructions.11 It has been
held that a statute making it an offense to solicit orders in prohibition
territory is directed, not against a particular act irrespective of intent,
1. State v. Anderson, 127 La. 1041, infra, par. 125 et seq., especially par.
54 So. 344, Ann. Cas. 1912A 1103; 129, dealing with effect of agent's misCom. v. Nichols, 10 Mete. (Mass.) 259, take as to minor's age.
43 Am. Dec. 432.
8. State v. Constantiue, 43 Wash.
Note: 33 L.R.A.(N.S-) 419.
102. 86 Pac. 384, 117 A. S. R. 1043.
2. State v. Lundgren, 124 Minn. 162,
Note: 10 L.R.A. 542.
144 N. W. 752, Ann. Cas. 1915B 377.
9. Dudley v. Sautbine, 49 la. 650,
3. See supra, par. 120.
31 Am. Rep. 165.
4. State v. Grant, 20 S. D. 164, 105
Contra, Hipp v. State, 5 Blackf.
N. W. 97, 11 Ann. Cas. 1017. Qener- find.) 149, 33 Am. Dec. 463, holding
ally as to closing periods, see infra, that an innkeeper is not punishable
par. 138.
for a sale to an intoxicated person, by
5. People v. Roby, 52 Mich. 577, 18 his barkeeper, in his absence and withN. W. 365, 50 Am. Rep. 270.
out his knowledge.
6. People v. Kriesel, 136 Mich. 80,
10. Com. v. Stevens, 153 Mass. 421,
98 N. W. 850, 4 Ann. Cas. 5.
26 N. E. 992, '25 A. S. R. 647, 11
7. Snider v. State, 81 Ga. 753, 7 L.R.A. 357; Com. v. Joslin, 158 Mass.
S. E. 631, 12 A. S. R. 350 and note. 482, 33 N. E. 653, 21 L.R.A. 449.
Generally as to sales to minors, see 11. See infra, par. 129.
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but against personal conduct of which intent is an element, and that,
therefore, a dealer could not be held responsible for a violation of
the act by a servant without such dealer's knowledge and against his
express instructions.12
123. Criminal Responsibility of Agent or Servant.—Possibly there
may exist circumstances referable to the fact of agency that will
serve to exonerate the servant from criminal responsibility for his
act. It may be that he could not be convicted of selling without a
license if the principal had falsely represented that he had a license,
and the agent honestly believed the statement and had notice of no
fact that would tend to negative its truth ; and likewise it is probable
that the agent's belief that the liquor sold by him was nonalcoholic
or nonintoxicating, superinduced by the principal's statements, would,
if honestly entertained, be usually regarded as sufficient to save the
agent from conviction. But the mere fact of agency does not excuse
an illegal transaction, for the rule is established by numerous deci
sions that it is no defense to a charge of having violated a statute
relating to intoxicating liquors that the accused did the acts charged
as the agent or servant of another person and not in his own behalf ;
and it is generally held that the fact that the clerk or agent has no
interest in the business, beyond that of clerk or agent, does not affect
his guilt of making sales ; 14 and it is likewise held that a servant
may be convicted of maintaining a liquor nuisance, or keeping a
place where liquors are sold, and the like, if he aided or assisted as
servant in maintaining the business, but some courts take the view
that there can be no conviction unless the servant emerges from his
subordinate position and directly aids in maintaining the business.14
The question here discussed is of course distinct from the matter
of the criminal responsibility of one who acts as agent of the pur
chaser in procuring liquor.15
Selling to, Harboring or Employing Prohibited Persons
124. Inebriates; Females.—Under a statute unqualifiedly forbid
ding sales to a person in the habit of becoming intoxicated, the dealer
acts at his peril and is not excused because he deals with a patron
without knowledge of his propensities ; 16 and the doing of all that a
reasonably prudent man would do to ascertain whether the customer
was intoxicated does not relieve the dealer from liability under a pro12. People v. Weiner, 211 N. Y. 33, 44 Am. Rep. 699.
469, 105 N. E. 658, Ann. Cas. 1915D
14. Note: 19 Ann. Cas. 583.
733. Generally as to soliciting orders,
15. See supra, par. 112.
see supra, par. 104, 110.
16. Dudley v. Sautbine, 49 la. 650,
13. Lochnar v. State, 111 Md. 660, 31 Am. Rep. 165 ; State v. Dubruiel, 75
76 Atl. 586, 19 Ann. Cas. 579 and N. H. 369, 74 Atl. 1048, 25 L.R.A.
note; La Norris v. State, 13 Tex. App. (N.S.) 801.
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vision in his bond that he will pay to the state the damages occa
sioned by his sale of liquor to an intoxicated person ; and it is gener
ally held that the dealer's ignorance that the patron was a person
to whom he was prohibited to sell does not affect his liability on
the bond.17 Indeed where the inhibition is limited to persons of
"known" intemperate habits, it is held that the defendant's actual
knowledge that a man is of intemperate habits, if he is known as
such to the community generally, is not necessary in order to sustain
a conviction for unlawfully selling him intoxicating liquors ; and that
it is not necessary that he be known as such to everyone in his
neighborhood.18 A statute making it unlawful "for any person with
or without license to furnish by sale, gift or otherwise" liquor to
persons visibly affected by drink is not confined to dealers, but applies
to individuals socially treating such a person.19 A room adjoining a
saloon, used in connection with the saloon business, is a part of the
saloon, within the meaning of a statute prohibiting the permitting of
females under age to remain in or about a saloon.20 A retailer who,
on the enactment of a statute forbidding the employment of females
in the liquor business, discharged her female employees, and entered
into a partnership agreement with them, whereby she furnished the
capital, stock, premises and supplies, became sole business manager
with exclusive power to receive and disburse moneys and make con
tracts, was guilty of a violation of the act, the situation showing a
palpable evasion of the law.1
125. Transactions with or for Minors in General.—It should per
haps be observed at the outset that a survey of the decisions yields
the conclusion that the courts have often been inclined to give such
construction to statutes aimed at preventing the use of intoxicating
liquors by minors as will fully carry out the legislative purpose in
that regard so far as reasonably expressed, even though it requires a
departure from the literal or ordinary meaning of words. The offense
of giving or causing the gift of liquor to a minor is committed by an
owner of liquor who permits a minor to take it from his hands and
drink on the invitation of a third person whom the owner has invited
to drink.2 Likewise a person who "treats" a minor by purchasing
him a drink in a saloon has been declared to be equally guilty with
the seller of violating a law prohibiting sales or gifts to minors,8 and
the form of this conclusion suggests the view elsewhere taken, namely,
that a saloon keeper who sells to an adult treating a minor in his
17. Note: 25 L.R.A.(N.S.) 801.
1. Walter v. Com., 88 Pa. St. 137,
18. Com. v. Zelt, 138 Pa. St. 615, 21 32 Am. Rep. 429 (and note relative to
Atl. 7, 11 L.R.A. 602.
evasions of law generally).
19. Altenburg v. Com., 126 Pa. St.
2. Parker v. State, 47 Tex. Crim.
602, 17 Atl. 799, 4 L.R.A. 543.
531, 84 S. W. 822, 122 A. S. R. 710.
20. State v. Baker, 50 Ore. 381, 92
3. Note: 21 L.R.A.(N.S.) 136.
Pac. 1076, 13 L.R.A.(N.S.) 1040.
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company »s guilty of dealing or trafficking in intoxicants with a
minor,4 the fact that an adult pays for the liquor drunk by himself
and his minor companion in the presence of the seller not relieving
the latter from liability to punishment for selling liquor to a minor.5
However, a gift to a minor as a mere act of hospitality is not within a
statute forbidding selling or giving liquor to a minor,6 especially where
its title states that it is to provide for the taxation and regulation of
the business of selling, furnishing, and giving liquors.7 While it
has been held that a sale to a minor for medicinal purposes is not an
offense although it would be if sold for other purposes,8 there is
authority to the contrary, especially where the sale is made without
the prescription required for dispensing liquor as a medicine.9 The
rule that one who acts merely as agent or messenger for another in
purchasing liquor for such other is not guilty of a sale where he has
no interest in the transaction, since the sale is directly to the principal
through the intermediary,10 is usually applied to one who acts in
such a capacity for a minor ; 11 but where the liquor is obtained out
side the state of the minor's residence, the status of the transaction
is sometimes made to depend on the place where the title is deemed
to pass.12 For example, it is held that a law of the state of the minor's
residence, forbidding sales or gifts to minors or being interested
therein, is not applicable to one who receives money from a minor,
with which to purchase liquor for him, purchases it outside the state,
and delivers it without profit to himself, even though he would have
been guilty if he had purchased it within the state ; 18 and closely re
lated to this is the view that where an order for whisky is sent by an
infant through the mail to the defendant at his place of business, in
another state, and the defendant fills the order by delivering the
whisky to a carrier consigned to the infant at his place of residence,
who there receives it from the carrier, the sale is made at the defend
ant's place of business and not at the infant's place of residence, and
the seller therefore is punishable under a law of his own state for
bidding sales to minors.14
126. Parental Consent or Remonstrance.—It has been held that the
parental consent must be special for each occasion, and that a general
4. Nelson v. State, 111 Wis. 394, 87
10. See supra, par. 112.
N. W. 235, 87 A. S. R. 881 and note.
11. Anderson v. State, 82 Ark. 405,
5. State v. Scoggins, 107 N. C. 959, 101 S. W. 1152, 118 A. S. R. 82.
12 S. E. 59, 10 L.R.A. 542 and note.
Notes: 24 L.R.A.(N.S.) 273 ; 28
6. Note: 21 L.R.A.(N.S.) 135.
L.RA.(N.S.) 336.
7. People v. Bird, 138 Mich. 31, 100
12. Generally as to place of sale, see
N. W. 1003, 110 A. S. R. 299, 4 Ann. infra, par. 130 et seq., especially par.
Cas. 1062 and note, 67 L.R.A. 424.
132, dealing with place of delivery to
8. Atkinson v. State, 46 Tex. Crim. carrier as place of sale.
229, 79 S. W. 31, 3 Ann. Cas. 839 and
13. Anderson v. State, 82 Ark. 405,
note.
101 S. W. 1152, 118 A. S. R. 82.
9. Note: 3 Ann. Cas. 840.
14. Harper v. State, 91 Ark. 422,
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permit to drink or obtain liquor in a specified barroom without limi
tation as to time or quantity is void, since it violates the underlying
theory of such legislation, that the state and not the parent alone is
concerned in the protection of minors from the liquor evil,15 and since
to permit such a general consent would be to suffer a frustration of
the purpose of the statute.16 A member of a company employing
a minor whose father also is a member is not a person having manage
ment or control of the minor within the meaning of a statute provid
ing who may consent to sales to a minor, at least for the purpose
of justifying delivery to the minor of liquor ordered by the member
for purposes not connected with the business of the company.17 The
prohibition against sales to minors is not qualified by the provision
as to notice, in a statute forbidding sales to minors, or to a spendthrift
or improvident person, within one year after notice not to do so,
given by any parent, employer or relative, or by any person annoyed
or injured by the intoxication of such spendthrift or improvident
person.18
127. Effect of Minor's Agency for Adult.—While, from the stand
point of the purpose of preventing the furnishing of liquor to minors
for their own indulgence, the prohibition has been held not to apply
to a minor sent by his father to buy for him,19 the question whether
the agency was disclosed is usually made the test of criminal respon
sibility. It is uniformly held that such responsibility is not affected
by the fact that the minor acted as agent or messenger for an adult,
if the agency was unknown to the seller at the time of the sale,20 and
the minor's mere statement that he is buying for another does not
excuse the defendant, if the principal was not named or otherwise
specifically identified, for in such a case the sale is made to the minor
and not to the undisclosed principal ; 1 conversely, the weight of
authority supports the view that when the sale is made with knowl
edge that the liquor is for the use of a disclosed adult, the seller is
not guilty of selling to a minor, inasmuch as the relation of vendor
and vendee cannot, in such a case, exist between the seller and the
121 S. W. 737, 18 Ann. Cas. 435, 25
19. State v. McMahon, 53 Conn. 407,
L.R.A.(N.S.) 669.
5 Atl. 596, 55 Am. Rep. 140.
15. Gill v. State, 86 Ga. 751, 13 S.
20. Tony v. State, 144 Ala. 87, 40
E. 86, 12 L.R.A. 433.
So. 388, 113 A. S. R. 20, 6 Ann. Cas.
16. Pressly v. State, 114 Tenn. 534, 865 and note, 3 L.R.A. (N.S.) 1196
86 S. W. 378, 108 A. S. R. 921, 69 and note; In re MacRae, 75 Neb. 757,
L.R.A. 291.
106 N. W. 1020, 121 A. S. R. 829.
17. Tony v. State, 144 Ala. 87, 40
Note : 10 L.R.A. 542.
S0. 388, 113 A. S. R. 20, 6 Ann. Cas.
1. Neely v. State, 60 Ark. 66. 28
805, 3 L.R.A.(N.S.) 1196.
S. W. 800, 46 A. S. R. 148, 27 L.R.A.
18. State v. Lundgren, 124 Minn. 503; State v. Nichols, 67 W. Va. 659,
162, 144 N. W. 752, Ann. Cas. 1915B 69 S. E. 304, 21 Ann. Cas. 184 and
377.
note, 33 L.R.A.(N.S.) 419.
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minor;2 but some courts have refused to take this view, influenced
possibly, in some instances, by the particular phraseology of the
statutes involved, as where the inhibition is against sales for the
minor's own use or that of any other person.8 If it should turn out
that the liquor was in fact purchased by the infant for himself not
withstanding any representations or appearances to the contrary, it
would seem that the seller should be held responsible, in keeping
with the ride that even where the sale is made on what purports to
be the order of an adult, the dealer usually must assume the risk of
the minor's conduct, and if the order turns out to be a fabrication or
to have been forged, it does not serve to excuse the sale, this rule
being as clearly defined as the view that where the statute requires a
written order, neither a verbal order, nor one given by a person
other than those authorized by the statute, constitutes a defense.4
128. Presence of Minor in Saloon.—Statutes relating to the pres
ence of minors in saloons, variously phrased by the use of such terms
as "loiter," "lounge," or "remain," have been somewhat liberally
construed, so as to include any case where a minor is in such a place
for an appreciable time, say fifteen minutes,5 an example of such
construction being found in the view that a saloon keeper who permits
a minor member of a band to be in his saloon for a few minutes
while the band furnishes music therein violates a statute forbidding
him to permit minors to visit or remain in the saloon, especially
where he permits the minor to be treated with liquor before he
departs.6 And it has been held that where a loitering in fact is
shown, the length of time is for the jury; but that the length of time
necessary to make his presence such is for the jury, although the
view has been taken that a mere momentary presence for the pur
pose of transacting a lawful business does not ordinarily come within
the operation of such a statute; and it does not avail the defendant
that the minor had been emancipated, or that his employment was
authorized by a parent, or that he was a partner in the business.7 And
it is held that an adult leader of a band composed partly of minors
is not their guardian within the meaning of a statute forbidding keep
ers of saloons to permit minors to visit or remain therein unless
accompanied by their guardians.8
2. Monaghan v. State, 66 Miss. 513,
Notes: 3 L.R.A.(N.S.) 1196; 6 Ann.
6 No. 241, 4 L.R.A. 800; In re Mac- Cas. 867.
Rae, 75 Neb. 757, 106 N. W. 1020,
4. Notes: 3 L.R.A.(N.S-) 1196; 6
121 A. S. R. 829; State v. McNeal, 66 Ann. Cas. 867.
W. Va. 411, 66 S. E. 512, 135 A. S.
5. Note: 22 L.R.A.(N.S.) 1008.
R. 1038 and note, 25 L.R.A. (N.S.) 178
6. State v. Johnson, 23 S. D. 293,
and note.
121 N. W. 785, 22 L.R.A.(N.S.) 1007.
Notes: 3 L.R.A.(N.S.) 1196; 21
7. Note: 22 L.R.A.(N.S.) 1009.
Ann. Cas. 187.
8. State v. Johnson, 23 S. D. 293,
3. Com. v. Joslin, 158 Mass. 482, 33 121 N. W. 785, 22 L.R.A.(N.S.) 1007.
N. E. 653, 21 L.R.A. 449.
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129. Ignorance or Mistake as to Minor's Age.—Where the legis
lature, by the use of words such as "knowingly" or "wilfully," makes
knowledge of the age an element of the offense, it is held that there
can be no conviction unless it is made to appear that the defendant
knew the buyer was a minor9 or had such information as would
lead a prudent man to believe that the buyer was a minor.10 So a
provision that a sale to a minor is prima facie evidence of an intent
to violate the law makes intent an element, and, in such a situation,
there is no offense in selling after exercising proper caution, and in
an honest belief that the purchaser was of age.11 Where, however,
the prohibition is couched in unqualified terms the courts are not
entirely agreed on the effect of ignorance, mistake or belief as to
the matter of age. The precedents which regard such facts a good
defense proceed on the theory that no one can commit a crime
in the absence of any intent to do so. This seems to be the keynote
of all the utterances on the subject, and there are many eminent
jurists who press this doctrine with great persuasiveness. The decisions
to the contrary are based on the doctrine that in statutory crimes,
unless there is incorporated into the legislative definition the element
of knowledge on the part of the defendant, the intent with which the
act was done is not an ingredient of the offense.12 The majority of
the decisions, favoring the latter view, hold that it is incumbent on
the seller to know that his customer labors under no disability, and
that an honest mistake or belief in the premises constitutes no de
fense,18 even when based on the minor's representations and appear
ance ; 14 and this view has been applied to the filling of a mail order
from one whom the dealer did not know to be a minor,15 and of
course to the offense of permitting minors to be in a saloon.16 Apart
from the effect of the servant's violation of instructions by selling
9. -Hunter v. State, 18 Tex. App.
444, 51 Am. Rep. 319.
Notes: 25 L.R.A.(N.S.) 669; 18
Ann. Cas. 437.
10. State v. Constatine, 43 Wash.
102, 86 Pac. 384, 117 A. S. R. 1043.
11. People v. Welch, 71 Mich. 548,
39 N. W. 747, 1 L.R.A. 385.
12. Notes: 25 L.R.A. (N.S.) 669; 18
Ann. Cas. 437.
13. Redmond v. State, 36 Ark. 58,
38 Am. Rep. 24; People v. Welch, 71
Mich. 548, 39 N. W. 747, 1 L.R.A.
385 : People v. Curtis, 129 Mich. 1, 87
N. W. 1040, 95 A. S. R. 404 and note
(this case partially explaining the contrarv decision in Faulks v. People, 39
Mich. 200, 33 Am. Rep. 374, upon the

ground that the statute therein involved
penalized the minor for misrepresenting his age) ; State v. Larson, 83 Minn.
124, 86 N. W. 3, 54 L.R.A. 487; State
v. Scoggins, 107 N. C. 959, 12 S. E.
59, 10 L.R.A. 542 and note; State v.
Sasse, 6 S. D. 212, 60 N. W. 853, 55
A. S. R. 834.
Notes: 30 Am. Rep. 617, 619; 25
L.R.A.(N.S.) 669; 18 Ann. Cas. 437.
14. Redmond v. State, 30 Ark. 58,
38 Am. Rep. 24; State v. Sasse, 6 S.
D. 212, 60 N. W. 853, 55 A. S. R,
834.
15. Harper v. State, 91 Ark. 422,
121 S. W. 737, 18 Ann. Cas. 435 and
note, 25 L.R.A. (N.S.) 669 and note
16. Note: 22 L.R.A. (N.S.) 1010.
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to a minor through error as to his age,17 it is to be observed that
the servant's bona fide belief that the minor was of age does not
relieve the master in the case of a sale made with his knowledge and
consent; 18 and the doctrine that the agent's knowledge is that of his
principal extends to a statutory presumption of knowledge that the
purchaser was a minor.19 As before suggested, however, some courts
take the position that while the sale should be regarded as making
out a prima facie case, the defendant should be permitted to show
that he used due precaution in the premises, and honestly believed
the buyer to be an adult ; 20 and it has been held that evidence of
good faith and honest intention may at least be considered in mitiga
tion of the penalty.1 Where ignorance or mistake is made a defense,
the representations by the infant or others, as to his age, and his
appearance and other pertinent facts and circumstances may be
considered in determining the seller's guilt ; 2 and it has been held
that acting on appearance alone cannot, as a matter of law, be held
unreasonable or to indicate bad faith or negligence, and that the
question is for the jury.8 However, there is a difference of opinion
as to how far a jury should be permitted to rely on inspection or
observation in determining the matter of age. Some courts hold
that appearance should never be considered, for the reason that it
cannot be preserved for review, a reason, by the way, that appears to
have prevailed in every case in which it is shown to have been urged ;
others hold that the jury cannot resort to observation or inspection
when attention is not called to the fact that the person was on inspec
tion for the purpose ; others again permit such a course to supplement
the testimony ; and still others permit it irrespective of any testimony
on the point; the majority apparently favoring a consideration of
appearance, especially where the evidence is conflicting.4
Place of Sale
130. Generally.—While the place of sale is often an important
element in civil actions relative to the price of liquor claimed to have
been illegally sold, many of the aspects of the question are distinct
and immaterial in criminal cases. The question usually arises where
liquor is shipped or taken into dry territory from an outside point,
and there delivered. In some states the legislatures have expressly
17. See supra, par. 122.
N. W. 853, 55 A. S. R. 834.
18. Com. v. Joslin, 158 Mass. 482,
2. Notes: 25 L.R.A.(N.S.) 669; 18
33 N. E. 653, 21 L.R.A. 449.
Ann. Cas. 437.
19. State v. Kittelle, 110 N. C. 560,
3. Com. v. Stevens, 153 Mass. 421,
15 S. E. 103, 28 A. S. R. 698, 15 26 N. E. 992, 25 A. S. R. 647, 11
L.R.A. 694.
L.R.A. 357.
20. Notes: 25 L.R.A. (N.S.) 669; 18
4. Quinn v. People, 51 Colo. 350, 117
Ann. Cas. 437.
Pac. 996, 40 L.R.A. (N.S.) 470 and
1. State v. Sasse, 6 S. D. 212, 60 note.
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or in effect made the place of delivery the place of sale5 thus in
some instances aiming at the same activities that are denounced
by statutes making the taking or solicitation of orders in prohibition
territory a substantive offense.6 But usually the question is whether
there has been a sale in dry territory, and in solving it, apparently
very few courts repudiate the general rule of sales that the intention
of the parties, gathered from their contract in the light of the sur
rounding circumstances, is the true criterion for determining when
and where the title passes.7 However, in a majority of the cases, the
contract, even when viewed in the light of the circumstances, does
not indicate the explicit, specific intention of the parties as to the
place where the title shall pass, and it is therefore commonly neces
sary to solve that question by the application of prima facie rules
based upon the presumed intention of the parties. These rules, how
ever, not infrequently yield to the circumstances of the case, indicating
a contrary intention. And the considerations of public policy peculiar
to traffic in intoxicating liquors have somewhat influenced the de
cisions, though in a less degree than perhaps might have been expected
in view of the mischiefs against which the statutes are aimed, and
the comparative ease with which their penalties may be avoided, if
strict rules of law as to place of sale are applied.8 While the relation
of the liquor traffic to the commerce clause of the federal constitution
is, in general, elsewhere treated,9 it may be observed in this con
nection that the United States supreme court has taken the position
that when a state court of last resort has decided that a shipment into
that state constituted a sale therein in violation of the state statute,
no federal question under the commerce clause is involved, when not
urged before the state court.10
131. Executory Contracts.—Preliminarily it is important to ob
serve that merely receiving an order in prohibition territory does
not violate a statute against selling, if it is accepted outside the ter
ritory.11 Where, however, the order is both received and accepted
in such territory, the punishability of the act apparently depends
on whether the order is for an unidentified and unappropriated
quantity of liquor. It is held that where an order made and accepted
in dry territory has reference to a specific identified quantity of liquor
5. State v. Herring, 145 N. C. 418,
8. Note: 44 L.R.A.(N.S.) 437.
58 S. E. 1007, 122 A. S. R. 461.
9. See Commerce, vol. 5, p. 774 et
Note: 44 L.R.A.(N.S-) 437.
seq.
6. See supra, par. 104.
10. O'Neil v. Vermont, 144 U. S.
7. State v. O'Neil, 58 Vt. 140, 2 At1. 323, 12 S. Ct. 693, 36 U. S. (L. ed.)
586, 56 Am. Rep. 557; State v. Davis, 450.
62 W. Va. 500, 60 S. E. 584, 14 L.R.A
11. Garbracht v. Com., 96 Pa. St.
(N.S.) 1142.
449, 42 Am. Rep. 550.
Note: 44 L.R.A.(N.S.) 437.
Note: 44 L.R.A.(N.S.) 440.
And see generally, Sales.
And see supra, par. 110.
367

§ 132

INTOXICATING LIQUORS

15 R, C. L.

outside, title is deemed to pass upon the acceptance of the order, at
least as between the parties, although delivery is made where the
liquor is.12 On the other hand, where the order relates to unidentified
goods which must be appropriated to the order from a common stock,
that is, where the contract accepted in dry territory is merely executory,
the courts as a rule hold that there has been no violation of law
against selling in that territory, if the contract becomes consummated
elsewhere by the passing of title,18 although some decisions evince an
inclination to extend statutes against sales and selling to mere execu
tory contracts,14 and in a few instances the same result has been
reached under statutes whose language is somewhat broader than a
mere prohibition against selling.15 The place of acceptance of the
order, if it involves unidentified and unappropriated liquor, is of
course immaterial in jurisdictions in which an executed contract
only is held within the statute, but it is obviously important under
legislation which, either expressly or by construction, is extended to
executory contracts. If, in this situation, the order is personally
taken and accepted in dry territory by a nonresident dealer, or a
member of a foreign firm, the executory contract is made where the
order is accepted, and conversely, when the dealer receives an order
from dry territory by mail or telephone, the executory contract is
made at the place of its receipt, at least unless the order is given in
pursuance of a prior contract made in the forbidden area.19 But
where the order is taken in person by an agent, the place of the
making of the contract depends on whether his authority included
the acceptance as well as the receipt of the order, and whether, if he
had such authority, he did in fact accept it or send it to his principal
for acceptance; 17 and the fact that personal solicitation of orders and
collection of the price by an agent appear to be a mere shift to
evade the law has been regarded as an important factor.1*
132. Place of Delivery to Carrier as Place of Sale in General.—
Quite apart from the question whether transportation or delivery con
stitutes a substantive offense,19 and conformably with the rule as to
sales generally,20 the great weight of authority takes the position
that when an order is given for liquor not then specifically identified,
and the seller in the ordinary course of business delivers it to a
12. Note: 44 L.R.A.(N.S.) 443.
16. Note: 44 L.R.A.(N.S.) 450.
13. Garbracht v. Com., 96 Pa. St.
17. State v. Small, 82 S. C. 93, 63
449, 42 Am. Rep. 550; State v. Davis, S. E. 4, 44 L.R.A.(N.S.) 451.
62 W. Va. 500, 60 S. E. 584, 14 L.R.A.
Note: 44 L.R.A.(N.S.) 449.
(N.S.) 1142.
18. Landrum v. State, 9 Okla. Crim.
Note: 44 L.R.A.(N.S.) 444.
599, 132 Pac. 830, 51 L.R.A.(N.S.)
14. State v. Small, 82 S. C. 93, 63 607.
S. E. 4, 44 L.R.A.(N.S.) 451.
19. See supra, par. 100.
Note: 44 L.R.A. (N.S.) 446.
20. See Sales.
15. Note: 44 L.R.A. (N.S.) 447.
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common carrier consigned to the buyer, the title passes and the
sale is deemed to take place at the point of shipment, and not at the
destination, irrespective of where the order was accepted,1 especially
where the carrier is designated by the purchaser.2 The rule has been
applied even where the parties agreed that title should remain in the
seller until delivery, and that he should have the right of stoppage
in transitu,8 or where there was an express reservation by the purchaser
of the right to reject the goods,4 although there is some authority to
the contrary.5 The applicability of the rule has been held unaffected
by the fact that notes for the price were signed after delivery, or that
a sight draft on the consignee was attached to the bill of lading, or
that the buyer made an ineffectual attempt to countermand the order ;
and it is generally applied without much regard to the question
whether the seller or purchaser is to pay transportation charges,6
although it has been held that the sale is made at the destination
where the seller pays or is to pay the freight.7 The fact that the order
was signed in the buyer's name by his wife without his knowledge
1. Jones v. United States, 170 Fed. 18 Atl. 622, 17 A. S. R. 763 and note,
1, 95 C. C. A. 213, 24 L.R.A. (N.S.) 5 L.R.A. 470; Com. v. Hess, 148 Pa.
143; State v. Carl, 43 Ark. 353, 51 St. 98, 23 Atl. 977, 33 A. S. R. 810,
Am. Rep. 565 and note; Harper v. 17 L.R.A. 176; Keller v. State, (Tex.)
State, 91 Ark. 422, 121 S. W. 737, 18 87 S. W. 669, 1 L.R.A.(N.S.) 489;
Ann. Cas. 435, 25 L.R.A. (N.S.) 669; Golightly v. State, 49 Tex. Crim. 44,
Dunn v. State, 82 Ga. 27, 8 S. E. 806, 90 S. W. 26, 122 A. S. R. 779, 13 Ann.
3 L.R.A. 199 and note; Whitmire v. Cas. 827, 2 L.R.A. (N.S.) 383; Ex
State, 140 Ky. 734, 135 S. W. 767, 44 parte Massey, 49 Tex. Crim. 60, 92
L.R.A.(N.S.) 445; Fishery. Com., 147 S. W. 1083, 122 A. S. R. 784; State
Ky. 821, 145 S. W. 737, 44 L.R.A. v. Flanagan, 38 W. Va. 53, 17 S. E.
(N.S.) 435; Martin v. Com., 153 Ky. 792, 45 A. S. R. 836, 22 L.R.A. 430;
784, 156 S.
870, 45 L.R.A. (N.S.) State v. Davis, 62 W. Va. 500, 60 S.
957; Frogg v. Com., 163 Ky. 175, 173 E. 584, 14 L.R.A.(N.S.) 1142; SarS. W. 383, L.R.A. 1915D 330 ; Lochnar becker v. State, 65 Wis. 171, 26 N.
v. State, 111 Md. 660, 76 Atl. 586, W. 541, 56 Am. Rep. 624.
19 Ann. Cas. 579; People v. C. Kern
Note: 44 L.R.A. (N.S.) 450.
Brewing Co., 166 Mich. 292, 131 N. W.
2. State v. Mnllin, 78 Ohio St. 358,
557, Ann. Cas. 1912D 981, 44 L.R.A. 85 N. E. 556, 125 A. S. R. 710, 18
(N.S.) 447; People v. Perenchio, 181 L.R.A.(N.S.) 609.
Mich. 314, 148 N. W. 205, L.R.A.
3. State v. Leary, 75 N. H. 459, 76
1915A 901; Pearson v. State, 66 Miss. Atl. 192, 44 L.R.A. (N.S.) 457.
510, 6 So. 243, 4 L.R.A. 835 and note;
4. State v. Carl, 43 Ark. 353, 51
State v. Wingfield, 115 Mo. 428, 22 Am. Rep. 565; Wind v. Iler, 93 1a.
S. W. 3C3, 37 A. S. R. 406 and note; 316, 61 N. W. 1001, 27 L.R.A. 216;
State v. Rosenberger, 212 Mo. 648, 111 Boothly v. Plaisted, 51 N. H. 436, 12
S. W. 509, 126 A. S. R. 580, 20 L.R.A. Am. Rep. 140.
(N.S.) 284; State v. Leary, 75 N. H.
Note: 44 L.R.A.(N.S-) 457.
459, 76 Atl. 192, 44 L.R.A.(N.S-) 457;
5. Note: 44 L.R.A.(N.S.) 457.
State v. Mullin, 78 Ohio St. 358, 85
6. Note: 44 L.R.A. (N.S.) 453.
N. E. 556, 125 A. S. R. 710 and note,
7. Fisher v. Com., 147 Ky. 821, 145
18 L.R.A.(N.S.) 609; Garbracht v. S. W. 737, 44 L.R.A. (N.S.) 435.
Com., 96 Pa. St. 449, 42 Am. Rep.
Note: 44 L.R.A. (N.S.) 453.
550; Com. v. Fleming, 130 Pa. St. 138.
R. C. L. Vol. XV.—24.
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or authority does not change the rule, where he ratified her act by
accepting delivery and making part payment.8 However, there are
various conditions under which the sale is deemed to have been made
at the destination, as where the order is void under the statute of
frauds, being validated by delivery and acceptance,9 or where the
shipment is made without a previous order from the consignee, and
without his knowledge,10 or where there is a reshipment or resale in
case the original consignee refuses to accept the shipment,11 or where
different parcels for several purchasers who are not joint purchasers are
combined in a single package,12 or where the agreement calls for de
livery at the destination or on the purchaser's premises,18 although it is
to be here noted that a mere request to send the liquor by a particular
train, which is a passenger train, not carrying freight, is not sufficient
to designate the express company, rather than the railroad company,
as the carrier which shall take charge of the shipment, so as to prevent
title passing if the property is put in charge of the railroad company.14
Likewise the sale is deemed to have been made at the point of destina
tion, where it is consigned to the seller or his agent, and by him
delivered to the purchaser,15 although it is otherwise in the case of a
consignment to one who acts as the purchaser's agent.16 When the
shipment is made to the order of the seller and the bill of lading as
attached to a draft, it is usually held that the sale takes place at the
point of shipment, especially where the seller indorses the bill of lading
for delivery to the purchaser.17
133. Shipments C. 0. D.—As a rule, when liquors are shipped by a
common carrier C. 0. D. to one who has ordered them from the
shipper, the place of delivery to the carrier is deemed the place of
sale in the absence of circumstances showing a contrary intention,
on the theory that the carrier is the agent for the purchaser to deliver
the property, and the agent of the seller to collect and return the
money, and that the seller's interest is a lien for the purchase price
after delivery to the carrier, which passes the title ; 18 and this rule
8. Note: 44 L.R.A.(N.S.) 453.
Note: 44 L.R.A.(N.S.) 456.
9. Note: 44 L.R.A. (N.S.) 454.
14. Harper v. State, 91 Ark. 422,
10. Adams Exp. Co. v. Com., 124 121 S. W. 737, 18. Ann. Cas. 435, 25
Ky. 160, 92 S. W. 932, 5 L.R.A.(N.S.) L.R.A.(N.S.) 669.
630; Dunn v. State, 48 Tex. Crim. 107,
15. Merrill v. State, 175 Ind. 139,
86 S. W. 326, 122 A. S. R. 734.
93 N. E. 857, 44 L.R.A.(N.S.) 439;
Note: 44 L.R.A.(N.S.) 456.
State v. Wingfield, 115 Mo. 428, 22
11. Note: 44 L.R.A.(N.S.) 458.
S. W. 363, 37 A. S. R. 406.
12. Josey v. State, 88 Ark. 269, 114
Notes: 4 L.R.A. 835; 44 L.R.A.
S. W. 216, 44 L.R.A.(N.S-) 463.
(N.S.) 461.
Note: 44 L.R.A.(N.S.) 458.
16. See supra, par. 112.
13. Merrill v. State, 175 Ind. 139,
17. Note: 44 L.R.A.(N.S-) 462. As
93 N. E. 857, 44 L.R.A. (N.S.) 439; to C. O. D. shipments, see the succeedFisher v. Com., 147 Ky. 821, 145 S. ing text paragraph.
W. 737, 44 L.R.A.(N.S.) 435.
18. Jones v. United States, 170 Fed.
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is especially applicable when the shipment is made C. 0. D. in
obedience to specific instructions from the purchaser.19 Delivery
to the carrier completes the contract,20 so as to render the purchaser
liable for the purchase price, and the requirement of payment on
delivery is merely a superadded condition that has no other effect
on the contract than to fix the time of payment.1 Indeed, it has
been held that a statute forbidding sales in prohibition territory and
making the destination of C. 0. D. shipments the place of sale does
not make the mere shipment of liquor C. O. D. into such territory
an offense, without reference to any acts committed in that territory ; 2
and the general doctrine has been applied notwithstanding the pur
chaser was assured that he would not have to take the goods unless
he wished, and that in case they were lost in transportation the loss
would not fall on him.8 There has, however, been some legislative
modification of the rule, and even in the absence of statute, a few
courts take- the view that the place of delivery is the place of sale,
it being argued that as the liquors are carried by the express company
and held by it for delivery on payment of the purchase price, they
are the property of the consignor, and the express company is the
agent of the consignor with authority to transfer title to the goods
on payment of the purchase price.4 As suggested, the prevailing
rule may be inapplicable in a particular case because the circum
stances show an intent to make the destination the place of sale, as
where the seller undertakes to make delivery at a designated place,
1, 95 C. C. A. 213, 24 L.R.A.(N.S.)
19. State v. Mullin, 78 Ohio St. 358,
143 and note; State v. Carl, 43 Ark. 85 N. E. 556, 125 A. S. R. 710, 18
353, 51 Am. Rep. 565 and note; State L.R.A.(N.S.) 609.
v. Cairns, 64 Kan. 782, 68 Pac. 621, 58
20. See supra, par. 132.
L.RA. 55; People v. C. Kern Brewing
1. State v. Rosenberger, 212 Mo.
Co., 166 Mich. 292, 131 N. W. 557, 648, 111 S. W. 509, 126 A. S. R. 580,
Ann. Cas. 1912D 981 and note, 44 20 L.R.A.(N.S.) 284; Com. v. Fleming,
L.RA.(N.S.) 447; State v. Rosen- 130 Pa. St. 138, 18 Atl. 622, 17 A.
berger, 212 Mo. 648, 111 S. W. 509, S. R. 763, 5 L.R.A. 470.
126 A. S. R. 580, 20 L.R.A.(N.S.)
2. People v. C. Kern Brewing Co.,
284: State v. Mullin, 78 Ohio St. 358, 166 Mich. 292, 131 N. W. 557, Ann.
85 N. E. 556, 125 A. S. R. 710 and Cas. 1912D 981, 44 L.R.A.(N.S.) 447.
note, 18 L.R.A.(N.S.) 609; Com. v.
3. State v. Carl, 43 Ark. 353, 51
Fleming, 130 Pa. St. 138, 18 Atl. 622, Am. Rep. 565; Golightly v. State, 49
17 A. S. R. 763 and note, 5 L.R.A. Tex. Crim. 44, 90 S. W. 26, 122 A. S.
470; Keller v. State, (Tex.) 87 S. W. R. 779, 13 Ann. Cas. 827, 2 L.R.A.
669, 1 L.R.A.(N.S.) 489; Golightly v. (N.S.) 383.
State, 49 Tex. Crim. 44, 90 S. W. 26,
4 State v. Wingfield, 115 Mo. 428,
122 A. S. R. 779, 13 Ann. Cas. 827 and 22 S. W. 363, 37 A. S. R. 406 (obiter) ;
note, 2 L.R.A.(N.S.) 383 and note; State v. O'Neil, 58 Vt. 140, 2 Atl. 586,
State v. Flanagan, 38 W. Va. 53, 17 56 Am. Rep. 557.
S. E. 792, 45 A. S. R. 836, 22 L.R.A.
Notes: 51 Am. Rep. 571; 2 L.R.A.
430; Reg. v. Cahill, 35 N. Bruns. 240, (N.S.) 384; 24 L.R.A.(N.S.) 143; 44
2 British Rul. Cas. 465.
L.R.A.(N.S.) 460; 13 Ann. Cas. 830.
Note: 44 L.R.A. (N.S.) 459.
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or it is stipulated that title shall remain in the seller until delivery,5
or where the shipment is without a previous order from the con
signee,6 or where the shipper takes a bill of lading to his own order,7
or where the original contract is void under the statute of frauds ; 8
and it is usually held inapplicable when the delivery is made, not
by a common carrier, but by either the seller personally, or by his
agent or messenger.9
134. Delivery Otherwise than by Common Carrier.—Generally
when the delivery is made without the intervention of a common
carrier, the place of delivery is held to be the place of sale, especially
when effected personally by the seller or his agent,10 although some
cases hold that the specific appropriation of the liquor to the contract
at the seller's place of business makes that the place of sale irrespective
of the place or manner of actual delivery.11 Of course if delivery
is made on the seller's premises to the purchaser's agent or messenger,
that is the place of sale ; 12 and the same has been held of liquor turned
over for delivery to a third person not under the seller's control,
especially when the purchaser authorizes such a course,18 the latter
situation obviously making the intermediary the purchaser's agent
to receive the goods.
Selling Near Schools or Churches
135. Generally.—A prohibition against sales within a prohibited
distance from a school or church is held to apply to a physician, who
is also a pharmacist, prescribing for a patient and filling the prescrip
tion from his stock; and it is also held to apply to manufacturers
and wholesalers.14 In measuring the statutory distance, the front
entrance of a saloon connected with a hotel which also has a front
entrance is the point from which measurements should be made
under a statute specifying the front entrance of the saloon, although
most of the patrons enter the saloon through the hotel office.15 In
5. Notes: 24 L.R.A.(N.S.) 144; 13 176; State v. Davis, 62 W. Va. 500, 60
Ann. Cas. 831.
S. E. 584, 14 L.R.A. (N.S.) 1142 and
6. State v. Johnson, 62 W. Va. 154, note.
57 S. E. 371, 58 S. E. 1025, 11 L.R.A.
Note: 44 L.R.A.(N.S.) 464.
(N.S.) 872.
12. Note: 44 L.R.A.(N.S.) 464.
Notes: 24 L.R.A. (N.S.) 144; 13
13. Beard v. State, 55 Tex. Crim.
Ann. Cas. 831.
154, 115 S. W. 592, 131 A. S. R. 806.
7. Note: 4 L.R.A. 835.
Note: 44 L.R.A. (N.S.) 465.
8. Note: 2 L.R.A.(N.S.) 385.
14. State v. Pomerov, 68 Wash. 389,
9. Notes: 44 L.R.A.(N.S.) 460; 13 123 Pae. 514, 39 L.R.A.(N.S.) 615
Ann. Cas. 831.
and note.
10. Lochnar v. State, 111 Md. 660,
15. Starks' v. Presque Isle Circuit
76 Atl. 580, 19 Ann. Cas. 579.
Judge, 173 Mich. 464, 139 N. W. 29,
Note: 44 L.RA.(N.S.) 463.
Ann. Cas. 1914D 773, 43 L.R.A.(N.S.)
11. Com. v. Hoss. 148 Pa. St. 98, 23 1142.
Atl. 977, 33 A. S. R. 810, 17 L.R.A.
372

15 E. C. L.

INTOXICATING LIQUORS

§§ 136, 137

the case of a corner church, either of two doors leading from the
respective intersecting streets, into a tower or vestibule from which
one door leads to the auditorium, must be regarded as the front
entrance within the meaning of a statute prohibiting saloons within
a given distance from the front entrance of a church, although one
door may be used more than the other, and may be on the street on
which the church lot technically faces.16 Where the statute specifies a
particular church in a county named, and there are two of the name
in the county, the statute is void for indefiniteness, and a sale within
the specified distance of either is no offense.17
136. What Constitutes School or Schoolhouse.—The term "schoolhouse" as used in these statutes has been declared to apply primarily
to common public schools devoted to such general elementary and
intermediate instruction as is adapted to the education of children
and youth, and perhaps secondarily to such semi-public and private
schools as are conducted for the same purpose ; and is held to include
neither a building maintained by a hospital as a training school for
nurses, which is registered with the state board of regents, and admits
as pupils only women over twenty-three years of age,18 nor so-called
schools for boxing, or for giving instruction in dancing or physical
culture, nor private business and commercial institutes.19 However,
where the general purposes of a structure are such as would ordinarily
bring it within the statute, it is none the less an offense to sell liquor
near it because persons employed or interested in the institution
live in the building, or because charitable, religious or temperance
societies sometimes use it for their meetings, even where the statute
requires it to be used exclusively for school purposes; 20 and it is also
held that the prohibition applies during vacation,1 and one case, at
least, goes so far as to suggest that the destruction of the building
would not operate to suspend the statute.2
137. What Constitutes Church.—In applying the prohibition
against sales near churches, great liberality is exercised, and the rule
of construction usually adopted is said to favor the religious institu
tions and not the traffickers in liquors, to the end that the protection
be extended to all the multifarious denominations and societies, ir
respective of their particular tenets or creed, and no matter with
what ceremony or lack of it their faith may be evinced.8 Any
structure used principally for religious worship and Bible study is
included although some of its rooms may be used by societies incidental
16. George v. Travis, 185 Mich. 597,
19. Note: 43 L.R.A.(N.S.) 1142.
152 N. W. 207, L.R.A. 1915E 408.
20. Notes: 22 L.R.A.(N.S.) 194; 16
17. State v. Partlow, 91 N. C. 550, Ann. Cas. 924.
49 Am. Rep. 652.
1. Note: 22 L.R.A.(N.S.) 194.
18. Matter of Townsend, 195 N. Y.
2. Note: 16 Ann. Cas. 925.
214, 88 N. E. 41, 16 Ann. Cas. 921, 22
S. Notes: 22 L.R.A.(N.S.) 196; fl
L.R.A.(N.S.) 194.
Ann. Cas. 1112.
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to the church, or closely allied to its principles, or by individuals
connected with or peculiarly eligible to membership in the church;
and it is not necessary that the organization be incorporated.4 In
the application of such legislation, however, the courts properly refrain
from including what in reason cannot and in common conception
ordinarily is not regarded as a church. The restraint is usually
held not to apply to places used occasionally for preaching, or a
building used by an organization devoted to the reformation of fallen
women, unconnected with any church, or a building occasionally
used for entertainments for the benefit of a church, or used by an
unorganized body as a mission for Bible study and meetings, when
most of the building is used for residential and commercial purposes.5
Furthermore it is held that such a provision does not apply to church
property on which the construction of an edifice has been begun but
not completed, although it is intended to be occupied as a church^
except where the statute expressly names the church ; 7 and premises
leased, but not yet occupied for church purposes, are especially beyond
the operation of the statute, when the saloon in question was licensed
before the leasing of the premises.8 But it has been held that the
creation of a "dry" area surrounding a named church attaches the
prohibition to that area, and that the operation of the act is therefore
not affected by the removal of the church.9
Selling or Keeping Open at Prohibited Times
138. Generally; Sunday.—A statutory exclusion of all persons
during closing hours from rooms in which liquor is sold is held to
apply to wholesalers as well as retailers ; 10 and it has been held that
the hour for closing under a municipal ordinance must be determined
by standard and not by solar time, where there is considerable differ
ence between them, and the general business of the municipality is
conducted by standard time; and the question as to what standard
of time governs in such a case is for the determination of the court.11
The view has been taken that selling intoxicating liquors is engaging
in "labor" within the meaning of an act which prohibits the dis4. Notes: 22 L.R.A.(N.S.) 197; 9 Ann. Cas. 1914D 773 and note, 43
Ann. Cas. 1114; Ann. Cas. 1914D 775. L.R.A.(N.S-) 1142.
5. George v. Board of Excise, 73 N.
9. State v. Eaves, 106 N. C. 752, 11
J. L. 366, 63 Atl. 870, 9 Ann. Cas. S. E. 370, 8 L.R.A. 259.
1112 and note.
10. State v. Calloway, 11 Idaho 719,
Notes: 22 L.RA.(N.S.) 195; Ann. 84 Pac. 27, 114 A. S. R. 285, 4 L.R.A.
Cas. 1914D 774.
(N.S.) 109.
6. Notes: 22 L.R.A. (N.S.) 195; 9
11. Salt Lake City v. Robinson, 39
Ann. Cas. 1114.
Utah 260, 116 Pac. 442, Ann. Cas.
t 7. Note: 22 L.R.A.(N.S.) 196.
1913E 61, 35 L.R.A.(N.S.) 610. And
8. Starks v. Presque Isle Circuit see generally, Tims.
Judge, 173 Mich. 464, 139 N. W. 29,
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turuance of any worshiping assembly, etc., by engaging in any labor
on Sunday except works of necessity, charity, or mercy.12 But the
criminality of opening saloons or selling on Sunday usually arises
under legislation expressly directed against it, and the utmost strict
ness with which some courts apply such laws forces the conclusion
that in their opinion there is scarcely anything that will excuse the
proprietor in opening his doors, however unrelated to the conduct
of the liquor business his reason may be.18 On the other hand the
view is taken that the purpose of opening and entering the saloon is
a proper subject of consideration, and that the statute should not
be so rigidly construed as to include the act of entering for a necessary
or innocent purpose, unaccompanied with the dispensing of liquor.14
A statute requiring all saloons to be closed on Sunday applies to one
which does not have a legal license; 15 and the delivery on Sunday
of liquor bought on a previous week day is held a violation of a
statute forbidding a sale or other disposal on Sunday; and it has
also been held a violation of provisions against opening saloons on
Sunday.16
139. Holiday or Election Day.—In construing liquor laws, an
inhibition against sales on holidays has been applied to those days
commonly specified in general legislation as holidays in commercial
circles and in the courts, such as Christmas and Labor Day.17 This
offense is committed by keeping open on Monday, July fifth, where
the legislature has made July fourth a holiday and provided that
when that day falls on Sunday, the following Monday shall be a
public holiday for "the purposes aforesaid," although the enumeration
of purposes does not include the sale of liquor ; 18 and such a pro
vision as to holidays includes a day made a holiday by a labor statute,
conformably to the general rule that an act extends by inference
to cases not originally contemplated when it deals with a genus within
which a new species is brought by a subsequent statute.19 Under a
. statute making the giving away of intoxicating liquor on an election
day a misdemeanor it is no defense that the giving away of such
liquor on such day has no connection with or reference to the election
then being held ; 20 but it has been held that while the fact that the
12. Cortesy v. Territory, 6 N. M.
682, 30 Pac. 947, 19 L.R.A. 349. And
see Sundays and Holidays.
13. State v. Calloway, 11 Idaho 719,
84 Pac. 27, 114 A. S. R. 285, 4 L.R.A.
(N.S.1 109; People v. Roby, 52 Mich.
577, 18 N. W. 365, 50 Am. Rep. 270;
State v. Grant, 20 S. D. 164, 105 N.
W. 97, 11 Ann. Cas. 1017; State v.
Donovan, 28 S. D. 136, 132 N. W. 698,
36 L.R.A.(N.S.) 167.
Note: 36 L.R.A. (N.S.) 167.

14. Note: 36 L.R.A.(N.S.) 169.
15. State v. Grant, 20 S. D. 164,
105 N. W. 97, 11 Ann. Cas. 1017.
16. Rex v. Clark, 27 Ont. L. Rep.
525, Ann. Cas. 1914A 637 and note.
17. Note: 19 L.R.A. 317.
18. People v. Thielman, 115 Mich.
66, 72 N. W. 1102, 39 L.R.A. 218.
19. People v. Kriesel, 136 Mich. 80,
98 N. W. 850, 4 Ann. Cas. 5 and note.
20. Wolf v. State, 59 Ark. 297, 27
S. W. 77, 43 A. S. R. 34.
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election was void may be a good defense it is otherwise where the
election is voidable only.1 The phrase "any election" in a general
provision specifying the days on which liquor shall not be sold has
been held to include a primary election; and it is said especially to
be the proper construction where a similar provision in the act, relat
ing to sales by druggists, expressly names primary elections.2
Kind and Character of Liquor Sold
140. What Constitutes Intoxicating Liquor in General.—In the
absence of a provision either forbidding the sale, or declaring to be
intoxicating the liquor whose disposition constitutes the basis of a
prosecution, there can of course be no conviction unless the beverage
sold was intoxicating. The necessity of proving its character is
closely allied with the matter of judicial notice.8 Those liquors which
are generally and properly known to be intoxicating usually are
judicially known to be such;4 and the intoxicating character of
liquor need not be proved when judicial notice will be taken of the
fact, while such proof must be made when the intoxicating character
cannot be judicially noticed.5 There is practically no dissent from
the general rule as thus formulated ; but, as invariably is the case in
matters of judicial notice, there is much confusion among the decisions
in the application of the rule, some courts going to the extreme limit
in taking judicial notice of the qualities of particular beverages,
while other courts exhibit great reluctance to admit any judicial knowl
edge whatever on the subject; and between the two extremes are to
be found almost every shade, gradation, and refinement of doctrine.
It is usually held that alcohol is judicially known to be intoxicating,
and that its character as such need not be proved, especially when
shown to have been sold as a substitute for whisky ; 9 and the courts
with substantial uniformity take judicial notice of, and therefore
hold it unnecessary to prove, the spirituous and intoxicating quali
ties of such well known liquors as whisky, brandy, rum or gin,7
1. Sadler v. State, 48 Tex. Crim.
507, 89 S. W. 974, 122 A. S. R. 770.
2. State v. Hirsch, 125 Ind. 207, 24
N. E. 1062, 9 L.R.A. 170.
3. See generally, Judicial Notice.
4. Marks v. State, 159 Ala. 71, 48
So. 864, 133 A. S. R. 20; Intoxicating
Liquor Cases, 25 Kan. 751, 37 Am.
Rep. 284; State v. Pigg, 78 Kan. 618,
97 Pac. 859, 130 A. S. R. 387, 19
L.R.A.(N.S.) 848.
6. Note: 13 Ann. Cas. 117.
6. Snider v. State, 81 Ga. 753, 7 S.
E. 631, 12 A. S. R. 350; Intoxicating

Liquor Cases, 25 Kan. 751, 37 Am.
Rep. 284.
Notes: 48 L.R.A.(N.S.) 302; 13
Ann. Cas. 118.
7. Marks v. State, 159 Ala. 71, 48
So. 864, 133 A. S. R. 20; State v.
Intoxicating Liquors, 76 1a. 243, 41
N. W. 6, 2 L.R.A. 408; Intoxicating
Liquor Cases, 25 Kan. 751, 37 Am.
Rep. 284; State v. York, 74 N. H. 125,
65 Atl. 685, 13 Ann. Cas. 116 and
note; Blatz v. Rohrbach, 116 N. Y.
450, 22 N. E. 1049, 6 L.RA.. 669; State
v. Carmody, 50 Ore. 1, 91 Pac. 446,
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wine,8 or "Manhattan" or whisky cocktails.9 Judicial notice is taken
that liquor containing two per cent of alcohol by weight will intoxi
cate.10 Compounds such as "bitters," or other products claimed to have
medicinal, toilet or culinary properties, although containing alcohol,
are not intoxicating.liquors within the meaning of a liquor law where
their use as a beverage is rendered practically impossible by reason
of other ingredients; but it is otherwise where the alcohol is the dis
tinctive force in the compound which is reasonably liable to be used
as an intoxicating beverage although it contains other ingredients of
an independent and beneficial force in counteracting disease or
strengthening the system, or valuable and desirable for toilet or
culinary uses,11 as, for instance, Jamaica ginger.12 In the application
of the above principles to particular compounds, it is generally held
that "bitters" must be proved to be intoxicating; but the contrary
view has been taken, and it has been held that the intoxicating char
acter of Jamaica ginger need not be proved, as it is a matter of com
mon knowledge.18
141. Porter, Ale, Beer or Lager Beer.—The classification of liquors
as intoxicating usually includes porter14 and ale.15 There is con
siderable conflict of opinion, especially among the earlier cases, on
the question whether the mere allegation or proof of the sale of "beer"
or "lager beer" is sufficient to sustain a conviction, under statutes
prohibiting the sale of intoxicating liquors. Many cases hold that
the primary meaning of "beer" is malt or fermented liquor, and that
when used without any qualifying word, it is commonly understood
and presumed to be intoxicating.18 The mere fact that "beer" was
1081, 12 L.R.A.(N.S.) 828; State v. 243, 41 N. W. 6, 2 L.R.A. 408 ; IntoxiBarr, 84 Vt. 38, 77 Atl. 914, 48 L.R.A. eating Liquor Cases, 25 Kan. 751, 37
(N.S.) 302 and note; State v. Durr, Am. Rep. 2g4; State v. Miller, 92 Kan.
69 W. Va. 251, 71 S. E. 767, 46 L.R.A. 994, 142 Pac. 979, Ann. Cas. 1916B
(N.S.) 764.
365 and note; King v. State, 58 Miss.
Note: 31 L.R.A. 496.
737, 38 Am. Rep. 344; Pearce v. State,
8. Wolf v. State, 59 Ark. 297, 27 48 Tex. Crim. 352, 88 S. W. 234, 13
S. W. 77, 43 A. S. R. 34.
Ann. Cas. 636 and note; Kincaid v.
Notes: 48 L.R.A. (N.S.) 305 (dis- State, 49 Tex. Crim. 303, 92 S. W.
closing slight conflict as to port wine) ; 415, 122 A. S. R. 809.
13 Ann. Cas. 118.
Note: 20 L.R.A. 647.
9. State v. Pigg, 78 Kan. 618, 97 .12. State v. Miller, 92 Kan. 994, 142
Pac. 859, 130 A. S. R. 387, 19 L.R.A. Pac. 979, Ann. Cas. 1916B 365 and
(N.S.) 848 and note.
note.
Notes: 48 L.R.A.(N.S.) 305 ("whis13. Note: 48 L.R.A.(N.S.) 307.
ky" or "Manhattan" cocktails) ; 13
14. State v. Barr, 84 Vt. 38, 77 Atl.
Ann. Cas. 118.
914, 48 L.R.A.(N.S.) 302.
10. Fuller v. Jackson, 97 Miss. 237,
15. Marks v. State, 159 Ala. 71, 48
52 So. 873, 30 L.R.A.(N.S.) 1078.
So. 864, 133 A. S. R. 20; State v.
11. Carl v. State, 87 Ala. 17, 6 So. Intoxicating Liquors, 76 1a. 243, 41
118, 4 L.R.A. 380; Marks v. State, 159 N. W. 6, 2 L.R.A. 408.
Ala. 71, 48 So. 864, 133 A. S. R. 20; Note: 48 L.R.A. (N.S.) 306.
State v. Intoxicating Liquors, 76 la.
16. Marks v. State, 159 Ala. 71, 48
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purchased in a "near beer" saloon is not sufficient to overcome the
presumption that it is intoxicating.17 Other decisions take the position
that since certain forms of nonintoxicating beverages are included
under the generic term "beer," 18 evidence that beer was sold, which
does not disclose its nature, is not sufficient to warrant a conviction
for selling intoxicating liquor.19 Similarly, proof of the sale of
"lager beer" has been held insufficient to sustain an indictment for
selling intoxicating liquor, without proof of its intoxicating quality,20
but there is authority to the contrary.1 In a number of the cases,
much learning, historical and literary, has been devoted to the dis
cussion, and while they differ in their conclusions, there is in them
not much difference in principle, for the words of a living language
undergo mutations, old meanings are lost, new meanings and shades
of meaning are acquired, words are broadened or narrowed in sig
nificance, sometimes within the limits of a generation, and words
are given different shades of meaning in different states and localities ;
and it may be said that there is apparently a growing inclination on
the part of the courts to take the view that "beer" or "lager beer" is
within statutes of this character, without other allegation or proof as
to the precise qualities of such liquors, and a majority of the later
cases uphold this view, a considerable number of the courts taking
judicial notice that such drinks are intoxicating.2
142. Cider, "Near Beer," etc.—While it is generally held that the
intoxicating character of cider must be shown,8 and this rule has been
applied even in the case of "hard cider," 4 or peach cider containing
six per cent of alcohol,5 the contrary view has been taken as to both
cider and hard cider.6 Cider has been held not to come within the
So. 864, 133 A. S. R. 20; State v. Rohrbaeh, 116 N. T. 450, 22 N. E.
Gibbs, 109 Minn. 247, 123 N. W. 810, 1049, 6 L.R.A. 669; State v. Sioux
25 L.R.A. (N.S.) 449; State v. Car- Falls Brewing Co., 5 S. D. 39, 58 N.
mody, 50 Ore. 1, 91 Pac. 446, 1081, W. 1, 26 L.R.A. 138.
12 L.R.A.(N.S.) 828; State v. Billups,
Notes: 20 L.R.A. 647; 25 L.R.A.
63 Ore. 277, 127 Pac. 686, 48 L.R.A. (N.S.) 447; 48 L.R.A.(N.S.) 309; 13
(N.S.) 308 and note; Moreno v. State, Ann. Cas. 119.
64 Tex. Crim. 660, 143 S. W. 156,
20. Potts v. State, 50 Tex. Crim.
Ann. Cas. 1914C 863 and note; State 368, 97 S. W. 477, 123 A. S. R. 847,
v. Barr, 84 Vt. 38, 77 Atl. 914, 48 7 L.R.A.(N.S.) 194 and note.
L.R.A.(N.S.) 302; State v. Durr/69
Note: 48 L.R.A.(N.S.) 311.
W. Va. 251, 71 S. E. 767, 46 L.R.A.
1.
Notes: 7 L.R.A.(N.S-) 196; 48
(N.S.) 764; Briffltt v. State, 58 Wis. L.R.A.(N.S.)
310.
39, 16 N. W. 39, 46 Am. Rep. 621.
2.
Note:
48
L.R.A. (N.S.) 309.
Notes: 20 L.R.A. 647 ; 25 L.R.A.
3. Notes: 12 A. S. R. 353 ; 20 L.R.A.
(N.S.) 446; 13 Ann. Cas. 119.
17. State v. Billups, 63 Ore. 277, 127 648 ; 48 L.R.A. (N.S.) 307; 13 Ann.
Pac. 686, 48 L.R.A. (N.S.) 308 and Cas. 119; Ann. Cas. 1915D 429.
4. Note: 48 L.R.A. (N.S.) 307.
note.
5. Topeka v. Zufall, 40 Kan. 47, 19
18. See supra, par. 6.
19. Hansberg v. People, 120 IH. 21, Pac. 359, 1 L.R.A. 387.
8 N. E. 857, 60 Am. Rep. 549; Blatz v.
6. Notes: 20 L.R.A. 648 ; 48 L.R.A.
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term "spirituous liquor," although there is authority for the view that
the question is for the jury ; and as to whether it is "vinous liquor,"
courts have variously held that it is, that it is not, and that the ques
tion is for the jury.7 With the growth of prohibition and local option
legislation, manufacturers have endeavored to put on the market
beverages that will be within the law, and yet be as near the forbidden
line as possible; and many have also sought to evade the law by
resorting to novel, deceptive and ingenious names, such as near beer,
hop ale or beer, hop jack, mead,' malt mead, extract or tonic, pop,
rice beer, orange mint, lemon ginger and the like. Whether any
particular compound or preparation of this class is then within or
without the statute is a question of fact, to be established by the
testimony and determined by a jury, and the courts may not say as
a matter of law that the presence of a certain per cent of alcohol
brings the compound within the prohibition, or that any particular
ingredient does or does not destroy the intoxicating influence of the
alcohol, or prevent it from ever becoming an intoxicating beverage.
Of course the larger the per cent of alcohol or the more potent the
other ingredients, the more probably does it fall within or without
the statute; but in each case the question is one of fact, to be settled
as other questions of fact, and is a matter for proof, not judicial
notice or inference.8
143. What Specific Liquors Are within Enumerated Classes.—
Alcohol is not a vinous or spirituous liquor, and its sale is not an
offense under a statute using those terms, unless so declared, or unless
used as a subterfuge for evading the law by dilution or mixture with
other ingredients9 Cider or crab cider has been held not to be within
a statute forbidding the sale of spirituous liquors, wine, porter, beer,
"or any drink of a like nature;" 10 but there is authority that the
question whether it is vinous or spirituous is one of fact for the
jury.11 However, judicial notice is commonly taken of the fact
that hard cider is a fermented liquor.12 When the statute specifies
"malt" or "fermented" liquors in the enumeration of the classes of
drinks to which the restraint extends, it is commonly held that proof
of the sale of "beer" or "lager beer" warrants a conviction, the malt
or fermented character of such beverages being judicially noticed.18
(N.S.) 306; 13 Ann. Cas. 118; Ann.
Note: 13 Ann. Cas. 118.
Cas. 1915D 429.
9. Lemly v. State, 70 Miss. 241, 12
7. Notes: 20 L.R.A. 648; Ann. Cas. So. 22, 20 L.R.A. 645 and note.
1915D 429.
10. State v. Oliver, 26 W. Va. 422,
8. Marks v. State, 159 Ala. 71, 48 53 Am. Rep. 79.
So. 864, 133 A. S. R. 20; Intoxicating
11. Com. v. Reyburg, 122 Pa. St.
Liquor Cases, 25 Kan. 751, 37 Am. 299, 16 Atl. 351, 2 L.R.A. 415.
Rep. 284; Topeka v. Zufall, 40 Kan.
12. Note: Ann. Cas. 1915D 429.
47, 19 Pac. 359, 1 L.R.A. 387; Gourlev
13. Netso v. State, 24 Fla. 363, 5
v. Com., 140 Ky. 221, 131 S. W. 34, So. 8, 1 L.R.A. 825; People v. Ander48 L.R.A.(N.S.) 315 and note.
son, 159 Mich. 185, 123 N. W. 605,
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However, there is some authority for the position that the malt or
fermented quality of such a beverage must be affirmatively estab
lished.14 It has been held that the prohibition of the sale of alcoholic
liquor does not apply to a beverage which contains less than two
tenths of one per cent of alcohol.15
144. Necessity that Enumerated Liquors Be Intoxicating.—Where
the statute forbids the sale of specific liquors, or declares them intox
icating, it is not necessary to establish that they are intoxicating, in
a prosecution for their unlawful sale ; 16 and this rule of course applies,
where, to an enumeration of specific liquors, are added the words "or
other intoxicating liquors." 17 Under this rule, for example, a statu
tory definition of intoxicating liquor as including cider when kept
and deposited with intent to sell the same for tippling purposes, or as
a beverage, includes cider which is in fact unfermented and unintoxicating.18 Furthermore according to the prevailing view, where
the statute enumerates certain classes of liquor, such as spirituous,
vinous, fermented or malt, as the subject of restraint, it is to be
regarded as embracing all beverages within the classes named, whether
intoxicating or not.19 Likewise, where the definition specifies any
beverage containing the alcoholic principle or alcohol in any quantity,
the sale of alcoholic liquor is an offense, irrespective of whether it is
intoxicating,20 and under statutes employing the term "fermented,"
the sale of hard or fermented cider is generally held an offense, and
it seems that, if fermented, it is within the prohibition, even though
not so far fermented as to be intoxicating.1 There is, however, con
siderable authority for the view that such legislation is aimed exclu25 L.R.A.(N.S.) 446 and note; Briffitt W. 787, 27 L.R.A.(N.S.) 1007.
v. State, 58 Wis. 39, 16 N. W. 39, 46
18. State v. Frederickson, 101 Me.
Am. Rep. 621.
37, 63 Atl. 535, 115 A. S. R. 295, 8
Notes: 20 L.R.A. 648; 7 L.R.A. Ann. Cas. 48, 6 L.R.A.(N.S-) 186.
(N.S.) 196; 13 Ann. Cas. 120.
19. In re Lockman, 18 Idaho 465,
14. State v. Sioux Falls Brewing 110 Pae. 253, 46 L.R.A. (N.S.) 759 and
Co., 5 S. D. 39, 58 N. W. 1, 26 L.R.A. note; Fuller v. Jackson, 97 Miss. 237,
138.
52 So. 873, 30 L.R.A. (N.S.) 1078;
Note: 25 L.R.A.(N.S.) 447.
Luther v. State, 83 Neb. 455, 120 N.
15. Fuller v. Jackson, 97 Miss. 237, W. 125, 20 L.R.A.(N.S.) 1146 and
52 So. 873, 30 L.R.A. (N.S.) 1078.
note; State v. York, 74 N. H. 125, 65
16. State v. York, 74 N. H. 125, 65 Atl. 685, 13 Ann. Cas. 116 and note;
Atl. 685, 13 Ann. Cas. 116 and note; State v. Ely, 22 S. D. 487, 118 N. W.
' State v. Ely, 22 S. D. 487, 118 N. W. 687, 18 Ann. Cas. 92.
687, 18 Ann. Cas. 92.
Note: 26 L.R.A. (N.S.) 895.
Notes: 7 L.R.A.(N.S.) 196; Ann.
20. State v. Martin, 230 Mo. 1, 129
Cas. 1913D 124.
S. W. 931, 139 A. S. R. 628; State
Contra, State v. Durr, 69 W. Va. v. Fargo Bottling Works Co., 19 N.
251, 71 S. E. 767, 46 L.R.A.(N.S.) D. 396, 124 N. W. 387, 26 L.R.A.
764.
(N.S.) 872.
17. State v. Intoxicating Liquors, 76
1. People v. Emmons, 178 Mich.
Ia. 243, 41 N. W. 6, 2 L.R.A. 408; 126, 144 N. W. 479, Ann. Cas. 1915D
Sawyer v. Botti, 147 Ia. 453, 124 N. 425 and note.
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sively at intoxicating liquors, and that no conviction can be had
• under it unless the beverage sold is intoxicating ; 2 but it is to be
observed that some of the decisions so holding are distinguishable
because of the terms of the statutes involved, as where the beverages
are required to be "capable of producing intoxication." 8 Where the
act thus specifies all liquors and mixtures, by whatever name called,
that will produce intoxication, it must be construed in the light of
its purpose to prevent the sale and use of intoxicants as a beverage,
and therefore as not including such toilet and culinary articles as
tincture of gentian, bay rum and essence of lemon, though contain
ing alcohol, and possibly capable of producing intoxication, since
they are very seldom used as beverages; but whether it includes a
cordial composed of whisky and sirups of tolu and wild cherry is
a question of fact.4 The sale by a druggist, of a mixture of gum
camphor and alcohol, as a medicine, is not within a statute prohibit
ing the sale of spirituous liquors, and providing that all mixtures or
preparations, known as "bitters" or otherwise, which will produce
intoxication, shall be deemed spirituous liquors.5
145. Ignorance or Mistake as to Intoxicating Nature.—According
to the great weight of authority the seller must know at his peril
whether the beverages sold by him are intoxicating, and his mistaken
belief that they are not constitutes no defense, no matter how honest
or seemingly justified, and even if based on a warranty under which
he bought them.6 There are, however, certain conditions under
which this rule should not and has been held not to apply, as where
a dealer in nonintoxicating liquor, who kept for his own use intoxicat
ing liquor in similar bottles, delivered the latter through pure mistake
when intending to sell the former,7 or where a servant of such dealer
sold liquor kept by the master exclusively for his own use.8 The
view has been taken that intent is an element, and that evidence of
honest belief that the beverage was not intoxicating, based on repre
sentations of the person from whom the defendant bought it, is adinis2. Bowling Green v. McMullen, 134
5. State v. Havmond, 20 W. Va. 18,
Ky. 742, 122 S. W. 823, 26 L.R.A. 43 Am. Rep. 787.
(N.S.) 895 and note; State v. Durr,
6. Bacot v. State, 94 Miss. 225, 48
69 W. Va. 251, 71 S. E. 767, 46 L.R.A. So. 228, 136 A. S. R, 574, 21 L.R.A.
(N.S.) 764 (holding, under statute (N.S.) 524 and note; Havnes v. State,
specifying "beer," defendant entitled 118 Tenn. 709, 105 S. W. 251, 121 A.
to prove that beer sold by him was S. R. 1055, 12 Ann. Cas. 470 and note,
nonintoxicating).
13 L.R.A.(N.S.) 559.
Notes: 20 L.R.A.(N.S.) 1147; 46
Notes: 30 Am. R«p. 617; 6 L.R.A.
L.R.A.(N.S.) 761.
(N.S.) 477.
3. Note: 20 L.R.A. (N.S.) 1147.
7. Coleman v. State, 54 Tex. Crim.
4. Intoxicating Liquor Cases, 25 401, 112 S. W. 1049, 130 A. S. R.
Kan. 751, 37 Am. Kep. 284; State v. 896.
Miller, 92 Kan. 994, 142 Pac. 979,
8. Reed v. State, 53 Tex. Crim. 4,
Ann. Cas. 1916B 365 and note.
108 S. W. 368, 126 A. S. R. 765.
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sible to exonerate him, it being argued that the offense cannot be
committed by one who is ignorant of the only facts on which it can •
be predicated.9 Some decisions take the view that even where the
statute makes intent an element, the seller cannot escape by showing
mere lack of knowledge, but must establish that he took due pre
cautions to ascertain the nature of the beverage.10 A general statu
tory provision that mistake of law does not excuse an offense, but
that if any person laboring under a mistake as to a particular fact
shall do an act which would otherwise be criminal, he is guilty of
no offense, has been held to apply to offenses against the liquor laws,
so as to exonerate one who sells liquor in ignorance of its intoxi
cating character.11
VIII. Prosecution and Punishment
In General
146. Duty to Enforce Laws; Jurisdiction of Place of Sale.—As
a rule, public officers will not be compelled by mandamus to enforce
the liquor laws, since it would entail the ordering of a course of action
which is to some extent discretionary, and a control and supervision
that would be difficult if not impossible; and it has been further
held that proceedings to remove an officer for nonaction is an adequate
and more appropriate remedy, although it has been held that the
remedy by indictment of the officer is not so adequate as to preclude
a resort to mandamus.12 However, where newspaper correspondence
openly charges a violation of the liquor laws, the governor may require
the attorney general to proceed to examine the correspondent in pur
suance of an act making it his duty, on notice of violations of the
liquor laws, to issue subpoenas and examine witnesses ; and the attorney
general has no choice but to act, where a statute makes it his duty,
when required by the governor, to appear for the state in any cause
or matter in which it is interested.18 It has been held that prose
cutions for violating a municipal ordinance regulating the sale of
intoxicating liquors are in their nature criminal, and that the rules
for criminal prosecutions for misdemeanors are applicable thereto,
where the power conferred on the municipality with respect to the
punishment of such offense is treated by the statute the same as is
9. State v. Powell, 141 N. C. 780,
12. People v. Busse, 238 111. 593, 87
53 S. E. 515, 6 L.R.A.(N.S.) 477 and N. E. 840, 28 L.R.A.(N.S.) 246 and
note; Farrell v. State, 32 Ohio St. note.
456, 30 Am. Rep. 614.
Note: 14 L.R.A.(N.S.) 1156. And
Note : 12 Ann. Cas. 472.
see generally, Mandamus.
10. Note: 6 L.R.A.(N.S.) 479.
13. State v. Dawson, 86 Kan. 180,
11. Notes: 6 L.R.A.(N.S.) 480; 21 119 Pac. 360, 39 L.R.A.(N.S.) 993.
L.R.A.(N.S.) 525.
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the punishment for statutory misdemeanors generally, and the sole
punishment may be imprisonment.14 The matter of the limitation
of a prosecution for selling without a license is said to be governed by
the provisions of the liquor laws and not by a general statute relating
to misdemeanors.15 A scow on which intoxicating liquors are sold,
anchored about one half mile from shore on the waters of a bay which
is physically within the state, is not within any township therein, and
no prosecution can be had for such sales under a statute which makes
the shore the boundary line of municipal corporations, although
rights of land owners for fishing purposes are extended by the statutes
over the. water a mile from shore.16 And it is held that a municipal
corporation bounded by a navigable river has no jurisdiction over
the sale of intoxicating liquor on a pavilion erected on spiles driven
into the soil of the river, and not connected with the shore.17 But
concurrent jurisdiction extended over "the river itself" for its whole
width does not include islands jurisdiction over which is in one state
or the other according to the location of such islands.18
147. Suspension, Repeal or Unconstitutionality of Statute.—Con
formably with the prevailing view that the general law is suspended
while a local option law is in operation,19 it is generally held that
one cannot be convicted under the general law for selling without a
license, or to prohibited persons, when the local option law forbids
the issuance of licenses and prohibits all sales, although there is
some authority to the contrary.20 Likewise it is held that a general
prohibition law repealing all laws in conflict with it supersedes the
provisions of a city charter as to sales of liquor without a license, and
therefore sales of liquor in the city must be prosecuted under the
general law and not under the city charter.1 But charter authority
to exercise within municipal limits the right to regulate saloon
keepers does not prevent prosecution for violation, within the city,
of general laws of the state on the subject; 2 and the same act may
violate both city and state laws, and conviction may be had under
14. Salt Lake City v. Robinson, 39
18. Buck v. Ellenbolt, 84 la. 394,
Utah 260, 116 Pac. 442, Ann. Cas. 51 N. W. 22, 15 L.R.A. 187 and note.
1913E 61, 35 L.R.A. (N.S.) 610. As
As to concurrent jurisdiction over
to the character in general, as civil state boundary waters, see Courts, vol.
or criminal proceedings, of prosecu- 7, p. 1066; Criminal Law, vol. 8, pp.
tions for violating municipal ordi- 101, 102.
nances, see Actions, vol. 1, p. 326.
19. See supra, par. 96.
15. Quillen v. Com., 105 Va. 874, 54
20. Com. v. Barbour, 121 Ky. 463,
S. E. 333, 8 Ann. Cas. 818.
89 S. W. 479, 3 L.R.A. (N.S.) 620
16. People v. ' Bouchard, 82 Mich, and note.
156, 46 N. W. 232, 9 L.R.A. 106.
1. State v. Swink, 151 N. C. 726, 66
17. Treuth v. State, 120 Md. 257, S. E. 448, 19 Ann. Cas. 422.
87 Atl. 663, 47 L.R.A.(N.S.) 1161 and
2. State v. Baker, 50 Ol«. 381, 92
note.
Pac. 1076, 13 L.R.A.(N.S.) 1040.
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either or both.8 The violation of an act, after the governor approves
a repealing act, but before it goes into effect, is within a provision
of the repealing act saving any penalty or forfeiture "already incurred
under the provisions of any law in force prior to the passage of this
act," since that provision should be deemed to refer to any penalty
incurred before the act took effect.4 But it is held that a statute pro
hibiting prospectively the sale of intoxicating liquor, and repealing
existing statutes so far as they are inconsistent with it, does not
destroy liability for prior violation of the statute on the same sub
ject, since there can be no repugnancy except as to offenses occurring
after the passage of the later act,5, and a fortiori does not relieve a
defendant who had already been convicted and sentenced.6 . Further
more it has been held that on removing some of the restrictions of a
prior statute, the legislature has no power to forbid punishment in
existing proceedings under the earlier act, and to order them dis
missed, since that would be a legislative encroachment upon judicial
functions.7 It has been held that one cannot be punished for sell
ing liquor contrary to a prohibitory law which was previously de
clared unconstitutional by the highest tribunal of the state, although
the court has since reversed its position and held the law valid.8 It
may be well to notice at this point that a recital in a county liquor
ordinance that it was passed in accordance with a statute permitting
a submission of questions to the electors which has in fact been
adjudged unconstitutional does not establish that the board of super
visors which regularly passed and adopted it did so because it had
been passed by the electors, and therefore was not an exercise of the
lawful authority of the board.9
Indictynent and Information
148. Generally; Following Language of Statute.—At the outset
it is to be observed that the forms of indictments for violating the
liquor laws are of infinite variety,10 and do not always lend them
selves to the deduction of rules which may be relied on as a safe
guide for every case, although there are of course certain fixed gen8. Note: 31 L.R.A.(N.S.) 707.
7. State v. Fleming, 7 Humph.
4. Com. v. Bennett, 108 Mass. 30, (Tenn.) 152, 46 Am. Dec. 73. And
11 Am. Rep. 304.
see Constitotionad Law, vol. 6, pp.
5. State v. Perkins, 141 N. C. 797, 162-163.
53 S. E. 735, 9 L.R.A.(N.S.) 165 and
8. State v. O'Neil, 147 la. 513, 126
note. As to the effect of the repeal N. W. 454, Ann. Cas. 1912B 691, 33
of a criminal statute, see Statutes.
L.R.A.(N.S.) 788 and note. See Con6. Wichita v. Murphy, 78 Kan. 859, stitutional Law, vol.' 6, p. 120.
99 Pac. 272, 16 Ann. Cas. 468, 23
9. Ex parte Young, 154 Cal. 317, 97
L.R.A.(N.S.) 243.
Pac. 822, 22 L.R.A.(N.S.) 330.
Notes: 23 L.R.A.(N.S.) 243; 1 Ann.
10. For numerous examples, see 10
Cas. 220; 16 Ann. Cas. 469.
L.R.A. 242 note.
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eral principles that control in the majority of situations. Since
the liquor traffic is open to all in the absence of legislation on the
subject,11 and since, therefore, offenses committed in the conduct of
'the business are, for the most part, purely statutory, prosecutions
therefor would seem to fall within the general rule that while an
indictment for a purely statutory offense is usually sufficient if it
charges the offense substantially in the words of the statute, still
it must satisfy the fundamental rule of criminal procedure, that the
accused must be apprised by the indictment, with reasonable cer
tainty, of the nature of the accusation against him, to the end that
he may prepare his defense, and plead the judgment as a bar to
any subsequent prosecution for the same offense.12 Of course under
a statute setting forth every ingredient of the offense, an indictment
in its very words is sufficient, though that offense be more fully defined
in another section ; 1■ and even where the words of the statute are
not employed, the indictment is not insufficient, if it uses words of
the same import, and thereby substantially charges the offense.14
The rule that an indictment must allege the offense with such full
ness and precision that the defendant may know for what he is
prosecuted and be enabled to prepare his defense is not affected by
a statute which provides that no exception shall be allowed for any
defect or want of form in any presentment, indictment or informa
tion.15 While it has been held that an indictment for unlawfully
selling liquor is not rendered fatally defective by the omission of
the word "did" before the verb expressing the action charged, where
the omission is a mere clerical misprision and the meaning is per
fectly clear from the context, there appears to be a conflict of opin
ion generally on the effect of such an omission, in the case of either
a felony or a misdemeanor.16
149. Application of Rule of Particularity; Miscellaneous.—While
it has been held that a consideration or price for the sales charged
must be alleged, the cases are generally agreed that no such allega
tion is essential to the indictment or information.17 Not only does
a charge of selling without a license carry an implication of illegal
ity, so as to make it unnecessary to use the word "unlawfully," 18 but
11. See supra, par. 7.
14. State v. York, 74 N. H. 125, 65
12. United States v. Simmons, 96 Atl. 685, 13 Ann. Cas. 116; Reed v.
U. S. 360, 24 U. S. (L. ed.) 819; Territory, 1 Okla. Crim. 481, 98 Pac.
Fletcher v. State, 2 Okla. Crim. 300, 583. 129 A. S. R. 861.
101 Pac. 599, 23 L.R.A.(N.S.) 581;
15. Arlington v. Com., 87 Va. 96.
State v. Billups, 63 Ore. 277, 127 Pac. 12 S. E. 224, 10 L.R.A. 242.
686, 48 L.R.A. (N.S.) 308. See In16. Caesar v. State, 50 Fla. 1, 39
dictments and Informations, vol. 14, So. 470, 7 Ann. Cas. 45 and note,
pp. 185-190.
17. Canuelton v. Collins, 172 lnd.
13. Ledbetter t. United States. 170 193. 88 N. E. 66, 19 Ann. Cas. 692
U. S. 606. 18 S. Ct. 774, 42 U. S. and note.
(L. ed.) 1162.
18. State v. Johnson, 62 W. Va. 154,
R. C. L. Vol. XV.-25.
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an indictment whose conclusion reads "contrary to the form of the
statute" will support a conviction although the offense is the creature
of several statutes,19 and while it has 'been held necessary to allege
in what respect the sale was contrary to law,20 there is authority for ,
the position that an information charging in statutory language the
offense of unlawfully keeping liquor for sale is not insufficient be
cause it fails to show how it was kept, or specify the kinds of liquor.1
Of course an information in the words of a statute is not insufficient
to constitute due process of law, although it does not give the par
ticulars of the kind, quantity, price and person to whom sold, when
these are given by specifications to which the defendant is entitled
as a matter of right.2
150. Character, Use or Quantity of Liquor.—It has been laid down
as b general proposition of law that it is not necessary to allege the
intoxicating character of a liquor claimed to have been unlawfully
sold, when it is a beverage whose intoxicating character will be judi
cially noticed, and that, on the other hand, if judicial notice will
not be taken of the fact, it must be alleged, unless the beverage
charged to have been sold either falls within the statutory enumera
tion of classes of drinks, or is specifically mentioned in the statute,
either in declaring what is intoxicating liquor, or what specific drinks
shall not be sold,8 this rule corresponding with the view generally
taken relative to the necessity of proving the intoxicating quality
of the liquor.4 For example, charging the sale of "beer" is not
objectionable as failing to charge the sale of malt or intoxicating
liquor, where the statute referred to includes malt liquor in its enu
meration of prohibited beverages, and provides that "intoxicating
liquors" includes malt liquors.5 And it has been held that an alle
gation of the sale of "intoxicating liquor" is unnecessary, if the
ingredients of the subject of sale are alleged, and they render it' an
intoxicating liquor.6 An information charging the sale of whisky
"as a beverage" sufficiently charges the statutory offense of selling
liquor "to be used as a beverage." 7 There is some support for the
position that an indictment under a statute fixing the minimum quan
tity to be sold is insufficient if it merely names a quantity which is
in fact less than the minimum, as a gill where the statute specifies
57 S. E. 371, 58 S. E. 1025, 11 L.R.A.
3. State v. York, 74 N. H. 125, 65
(N.S.) 872.
At1. 685, 13 Ann. Cas. 116 and note.
19. State v. Wilbor, 1 R. L 199, 36
4. See supra, par. 140 et seq.
Am. Dec. 245.
5. Welsh v. State, 126 Ind. 71, 25
20. State v. Dolan, 58 W. Va. 263, N. E. 883, 9 L.R.A. 664.
52 S. E. 181, 6 Ann. Cas. 450.
6. State v. Martin, 230 Mo. 1, 129
1. State v. Paige, 78 Vt. 286, 62 S. W. 931, 139 A. S. R. 628.
Atl. 1017, 6 Ann. Cas. 725.
7. People v. Hinchman, 75 Mich.
2. Hodgson v. Vermont, 168 U. S. 587, 42 N. W. 1006, 4 L.R.A. 707.
262, 18 S. Ct. 80, 42 U. S. (L. ed.)
461.
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a quart; and that it must expressly allege that there was no excess
of the minimum ; 8 but the contrary view has been taken on the ground
that the specification of a particular naturally implies that no more
was sold, or, at least, is sufficient in the first instance, the defendant
being at liberty to defend by showing the quantity sold to be greater
than the statutory minimum.9
151. Place and Time.—As the offense of transporting liquor to a
certain place is local in its nature, it is necessary to name the place,
and this requirement is not satisfied by naming merely the county
or even the town,10 though some courts hold that such allegation is
sufficient.11 Even where an allegation that the offense was commit
ted in a particular county would be sufficiently definite, if it is laid
in a city therein, the proof must show that it occurred in the city.12
On a motion in arrest of judgment after conviction, an indictment
will not be held insufficient because it does not name the town, where
it specifies the county in which the act was done; nor because it
fails to state the day of the month during which the offense is alleged
to have been committed, especially where the offense is that of carry
ing on a business.18 Where the legislature has dispensed with alle
gations of particular time, except where it is an essential ingredient
of the offense, failure to allege the date is fatal where the statute
creating the offense came into operation only five months before the
filing of the charge, as in such a case time is essential.14 The matter
of the sufficiency of a specification of offenses furnished upon the
request of a defendant charged with sales "at divers times" rests
in the trial court's discretion; and its ruling that a specification is
sufficiently definite will not be disturbed, where it does not appear
that more definiteness was possible and that the defendant was mis
led or prejudiced.15 Failure to allege that vinegar was manufactured
on the premises at the time of the alleged offense vitiates an indict
ment for using a still in violation of the internal revenue law, on
premises where "vinegar was manufactured." 16
152. Name of Purchaser.—A number of cases hold that it is not
incumbent on the prosecution to allege the name of the purchaser,17
8. Arbintrode v. State, 67 Ind. 267,
13. Ledbetter v. United States, 170
33 Am. Rep. 86 and note.
U. S. 606, 18 S. Ct. 774, 42 U. 8. (L.
9. State v. Lavake, 26 Minn. 526, ed.) 1162.
6 N. W. 339, 37 Am. Rep. 415.
14. Marks v. State, 159 Ala. 71, 48
Note: 33 Am. Rep. 88.
So. 864, 133 A. S. R. 20.
10. Arrington v. Com., 87 Va. 96,
15. State v. Bacon, 41 Vt. 526, 98
12 S. E. 224, 10 L.R.A. 242.
Am. Dec. 616.
Note : 46 L.R.A. 422.
16. United States v. Simmons, 96 U.
11. State v. Parnell, 16 Ark. 506, 63 S. 360, 24 U. S. (L. ed.) 819.
Am. Dec. 72; State v. Paige, 78 Vt.
17. State v. Wingfield, 115 Mo. 428,
286, 62 Atl. 1017, 6 Ann. Cas. 725.
22 S. W. 363, 37 A. S. R. 406.
12. State v. Kelly, 22 N. D. 5, 132
Notes: 23 L.R.A.(N.S.) 581; 4 Ann.
N. W. 223, Ann. Cas. 1913E 974.
Cas. 98; 13 Ann. Cas. 128.
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and this position has been justified on the ground that it would be
impracticable if not impossible to know the purchaser's name in
every case.18 There are, however, decisions to the effect that the
name of the purchaser, if known, must be alleged,19 or if the name
is unknown, that such fact must be alleged.20 Some of this conflict
has been accounted for by a consideration of the difference in the
nature of the offenses involved. For example, it is uniformly held that
the name must be alleged in a prosecution under a statute forbidding
sales to a particular class of persons, or in more than given quantities ;
and usually a like view is taken with respect to sales on prohibited
days,1 or to sales by a druggist without the required prescription.2
On the other hand, the cases agree that the name need not be alleged
where the prosecution is for selling within a prohibited distance from
a certain institution or other point,8 or where the charge involves a
continuity of conduct, such as being a common seller, following the
liquor business, keeping liquor for sale, or keeping a place for selling.4
The great conflict of opinion is among the decisions involving prose
cutions for selling in prohibition territory, or without a license,5
although a ground for a measure of reconciliation is suggested by
a holding that where the indictment is for a single sale as distin
guished from a series of acts, the name of the purchaser, or if it is
unknown, that fact, must be alleged.6 An indictment alleging that
on a certain day the defendant sold to persons whose names to the
grand jurors are unknown is not bad for duplicity, since the offense
charged may be deemed a single transaction, and a conviction may
be had on proof of a sale to one person.7 The person with whom
the dealings were had is sufficiently named in an indictment charg
ing that the defendant at a certain time and place took an order for
liquor, and did then and there make a contract with a named person
for the sale of liquor, since the indictment charges a single offense
under the circumstances, although, under the statute, the acts alleged
18. State v. Parnell, 16 Ark. 506,
63 Am. Dec. 72.
19. Fletcher v. State, 2 Okla. Crim.
300, 101 Pac. 599, 23 L.R.A.(N.S.)
581 and note.
'*
Notes: 4 Ann. Cas. 99; 13 Ann. Cas.
129.
20. State v. Tisdale, 145 N. C. 422,
58 S. E. 998, 13 Ann. Cas. 125 and
note; Gordon v. State, 46 Ohio St.
607, 23 N. E. 63, 6 L.R.A. 749; State
v. Ridgway, 73 Ohio St. 31, 76 N. E.
95, 4 Ann. Cas. 94 and note; Fletcher
v. State, 2 Okla. Crim. 300, 101 Pac.
599, 23 L.R.A. (N.S.) 581 and note.

1; Note: 23 L.R.A.(N.S.) 581, 583.
2. Fletcher v. State, 2 Okla. Crim.
300, 101 Pac. 599, 23 L.R.A.(N.S.)
581 (arguendo) and note.
3. Note: 23 L.R.A.(N.S.) 582.
4. Fletcher v. State, 2 Okla. Crim.
300, 101 Pac. 599, 23 L.R.A.(N.S.)
581 and note.
5. Note: 23 L.R.A.(N.S.) 582.
6. Fletcher v. State, 2 Okla. Crim.
300, 101 Pac. 599, 23 L.R.A.(N.S.)
581.
7. Gordon v. State, 46 Ohio St. 607,
23 N. E. 63, 6 L.R.A. 749.
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constitute separate offenses when committed in dealings with differ
ent persons or at different times.8
153. Adoption of Local Option Law.—In charging a violation of a
local option law, it is generally deemed unnecessary to allege the steps
which the law requires to be taken before it becomes operative, it
being held that the facts concerning the adoption are for the court,
and have no place in the indictment,9 and the rule that such detailed
allegations are unnecessary is especially justified where the order of
the county court declaring the result of the election has been made
prima facie evidence that all' provisions of the law have been com
plied with,10 or where prohibition was adopted at a general elec
tion,11 but the contrary view has been taken on the general propo
sition.12 Where the prevailing view is taken, it has been held suffi
cient to allege merely the ultimate fact that the law has been adopted,18
or even to declare generally that the act 'charged was contrary to
law, although some courts do not subscribe to the latter view, but
hold that there must at least be a general allegation of the adoption
of the law,14 this being a matter of which many courte refuse to take
judicial notice.15 ' Stating in an indictment for the illegal sale of
liquor that the prohibition law had been in . force from the time the
result of the election was declared, instead of from the time that
the statute declared it to be in force, is immaterial if the sale took
place after the law became operative; and failure to allege that the
order declaring the result of the election was in writing is not fatal,
where the statute declared that if the majority of the votes were
for prohibition, the courts should immediately make an order declar
ing the result of the vote.1'
154. Negativing Statutory Exceptions.—The general rule as to
when it is necessary that an indictment should negative an exception
in a statute defining the offense charged 17 is applicable to prosecu
tions for violating the liquor laws.18 In regard to particular applica8. State v. Sherman, 81 Kan. 874,
107 Pac. 33, 135 A. S. R. 403.
9. State v. O'Brien, 35 Mont. 482,
90 Pae. 514, 10 Ann. Cas. 1006 and
note.
10. State v. Carmody, 50 Ore. 1, 91
Pac. 446, 1081, 12 L.R.A.(N.S.) 828.
11. State v. Swink, 151 N. C. 726,
66 S. E. 448, 19 Ann. Cas. 422.
12. Note: 10 Ann. Cas. 1013.
13. State v. O'Brien, 35 Mont. 482,
90 Pac. 514, 10 Ann. Cas. 1006 and
note.
14. Note: 10 Ann. Cas. 1013.
15. See infra, par. 160.
16. State v. Billups, 63 Ore. 277,

127 Pac. 686, 8 L.E.A.(N.S.) 308.
17. See Indictments and Informations, vol. 14, pp. 188-190.
18. Smythe v. State, 2 Okla. Crim.
286, 101 Pac. 611, 139 A. S. R. 918 and
note; State v. Tamler, 19 Ore. 528; 25
Pac. 71, 9 L.R.A. 853; Slack v. State,
61 Tex. Crim. 372, 136 S. W. 1073,
Ann. Cas. 1913B 112 and note ; State
v. Paige, 78 Vt. 286, 62 Atl. 1017, 6
Ann. Cas. 725 and note; Devino v.
Com., 107 Va. 860, 60 S. E. 37, 13
Ann. Cas. 361 and note.
Notes: 6 Ann. Cas. 726; 13 Ann.
Cas. 364; Ann. Cas. 1913B 135.
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tions of this rule, an indictment under a statute forbidding the trans
portation and delivery of liquor into local option territory need not,
when found against an artificial person such as a corporation, negative
an exception in the act permitting individuals to bring in liquor on
their person, or as personal baggage, and for their personal use ; 18
and it has been held that an indictment for unlawfully keeping intoxi
cating liquors for sale is not defective for failure to negative the
various modes and contingencies in which it might be lawful to
sell such liquors, or expose them for sale.20 The existence of a writ
ten order from parents or guardian Js sufficiently negatived by an
indictment stating in the language of the statute that the defendant
unlawfully gave liquor to a minor "without the written order of the
parents or guardian" of the infant.1
155. Joinder; Duplicity; Use of Disjunctive.—The general subject
of the joinder of counts and offenses is treated in another place,2 and
while rules there stated are no less applicable to prosecutions for violat
ing the liquor laws than to other cases, it seems appropriate in this con
nection to state some of their particular applications. There is author
ity for the view that a count for maintaining a liquor nuisance may
be joined with one or more counts charging the offense of illegal
selling.8 On the subject of duplicity it is held that an information
charging one with having possession of liquor with intent to sell it
and with intent to convey it from place to place within the state is
not bad for duplicity since but one possession is charged, and the
fact that the accused may have intended to violate two distinct pro
visions of law, and that such fact is alleged, does not make the infor
mation duplicitous.4 And there is no duplicity in charging a person
with taking an order and making a contract for the sale of liquor,
at the same time and place, although the statute makes the two acts
distinct offenses when committed in dealings with different persons
or at different times, the acts alleged being a single offense, whether
called taking an order or contracting for a sale.5 As a general rule,
the use of the disjunctive "or" in charging the kind of beverage sold
is held objectionable upon the ground that it renders the indictment
uncertain. This is particularly true where the beverages named are
of distinct kinds as "whisky or brandy," "beer or ale," "spirituous,
malt or other intoxicating liquor," "wines, spirituous liquor or other
intoxicating beverage" and the like, although there is some authority
19. Adams Exp. Co. v. Com., 129 tions, vol. 14, p. 194.
Ky. 420, 112 S. W. 577, 18 L.R.A
3. Gitchell v. People, 146 111. 175,
(N.S.) 1182.
33 N. E. 757, 37 A. S. R. 147.
20. Com. v. Gagne, 153 Mass. 205,
4. Childs v. State, 4 Okla. Crim.
26 N. E. 449, 10 L.R.A. 442.
474, 113 Pac. 545, 33 L.R.A.(N.S.)
1. Parkinson v. State, 14 Md. 184, 563.
74 Am. Dec. 522.
5. State v. Sherman, 81 Kan. 874,
2. See Indictments and Infobma- 107 Pae. 33, 135 A. S. R. 403.
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of a contrary import.6 And it may be observed that an indictment
has been held bad for uncertainty, in alleging, in the words of the
statute, the sale of liquor "to be drunk in, upon or about the build
ing or premises where sold." 7 However, the use of the word "or" is
generally upheld in connection with synonymous terms, or when
employed in the sense of "to wit," that is, as indicating that matter
following explains that preceding, as "malt liquor or beer" or "intoxi
cating or malt liquor;" 8 and this view seems to apply to an allega
tion of the sale of "spirituous or intoxicating liquor," except where
"spirituous" and "intoxicating" are not regarded as synonymous, a
point on which there appears to be difference of opinion.9 Even
where the disjunctive is authorized by statute, it seems that each
alternative must charge an indictable offense, and if any one fails
in this respect the entire indictment falls.10
Defenses
156. Generally; Instigation.—In other connections are treated
defenses peculiar to particular situations or offenses, such as agency
or service,11 consent of parents or mistake as to age in case of sales
to infants,12 extraterritoriality of the act charged,18 and that the liquor
sold was not intoxicating, or, if it was, that a mistake was made as
to its character.14 Relative to the defense of instigation or procure
ment the cases generally hold that it is no defense that the act
charged was done at the instance or by the procurement of public
officers whose purpose was to obtain evidence of violations of the law 15
though a few decisions take a contrary view,18 particularly where there
are special circumstances of excessive zeal or imposition on the part
of the decoy, it being well to bear in mind always that decoys are
permissible to entrap criminals, not to create them.17 Whether their
testimony may form the basis of a conviction is, of course, quite
another question.18
6. Notes: 61 Am. Dec. 478 ; 51
13. See supra, par. 130 et seq.
L.R.A. (N.S.) 133. See also Indict14. See supra, par. 140 et seq.
ments and Informations, vol. 14, p.
15. State v. O'Brien, 35 Mont. 482,
188
90 Pac. 514, 10 Ann. Cas. 1006; State
7. State v. Charlton, 11 W. Va. 332, v. Smith, 152 N. C. 798, 67 S. E. 508,
27 Am. Rep. 603.
30 L.R.A.(N.S.) 946 and note.
8. Notes: 61 Am. Dec. 478; 51
Notes: 72 A. S. R. 702; 25 L.R.A.
L.R.A.(N.S.) 133.
346; 51 L.R.A.(N.S.) 825.
9. State v. George, 134 La. 177, 63
And see generally, Criminal Law,
So. 866, 51 L.R.A.(N.S.) 133 and vol. 8, p. 126 et seq.
note; Com. v. Grey, 2 Gray (Mass.)
16. Notes: 72 A. S. R. 702; 30
501, 61 Am. Dec. 476 and note.
L.R.A 'N.S.) 948.
10. Note: 51 L.R.A. (N.S.) 136.
17. Note: 51 L.R.A. (N.S.) 825.
11. See supra, par. 120 et seq.
18. See infra, par. 167.
12. See supra, par. 126 et seq.
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157. Existence, Refusal or Statutory Prohibition of License.—In
order that a license to sell may avail to defeat a prosecution for selling
in violation of law, it must appear that the license was lawfully issued,
a condition which does not exist where the authorities of a town
issued a license after a no-license vote in a district comprising the
town,19 or where the license relied on was void on its face for any
reason, as, for instance, that it was issued to a corporation in viola
tion of an express statutory prohibition.20 It was held at an early
date that a person who sold liquor in a room used as part of a tavern,
and in subordination to the proprietor of a tavern, who was licensed
to keep the same, was not guilty of keeping a tippling house, al
though he operated the room at his own exclusive cost and profit.1
Of course a person prosecuted for illegal sales can claim no advantage
from the fact that he held a license, if the sales were made while
he was acting, not under his license, but as agent for another.2
Whether the validity of a license may be inquired into on a prose
cution for illegal sales is not a settled question, but the weight of
authority apparently supports the affirmative view, especially where
the body granting the license was without authority to do so.8 The
decisions appear all but unanimous on the proposition that the wrong
ful refusal of a license constitutes no defense to a prosecution for
selling without a license ; 4 and according to the great weight of
authority, the impossibility of securing a license, when due to causes
other than the wrongful refusal of the authorities to issue one, is no
excuse,5 though a few cases take the contrary view.6 In the cases
taking the view that the defense is not good, the impossibility of
obtaining a license is due to a variety of causes, such as legislation
forbidding traffic in liquors or the issuance of licenses,7 the absence
of an officer or tribunal authorized to grant licenses, or the absence
of a statute authorizing their issuance ; 8 and it does not matter that
city authorities have violated the provisions of the charter by grant
ing licenses to dealers other than the defendant.9
158. Former Conviction or Acquittal.—In applying to prosecutions
for violating the liquor laws the general rule of former jeopardy,
19. State v. Laborde, 119 La. 410,
4. Montpelier v. Mills, 171 Ind. 175,
44 So. 156, 12 Ann. Cas. 711. And 85 N. E. 6, 17 Ann. Cas. 57 and note,
see supra, par. 96, 97.
5. State v. Ely, 22 S. D. 487, 118
20. State v. Hotel McCreery Co., 68 N. W. 687, 18 Ann. Cas. 92 and note.
W. Va. 130, 69 S. E. 472, Ann. Cas.
6. Note: 18 Ann. Cas. 96.
1912A 966.
7. State v. Ely, 22 S. D. 487, 118
1. Duncan v. Com., 2 B. Mon. (Ky.) N. W. 687, 18 Ann. Cas. 92 and note.
281, 38 Am. Dec. 152.
8. Note : 18 Ann. Cas. 95.
2. Com. v. Zelt, 138 Pa. St. 615, 21
9. Ex parte Abrams, 56 Tex. Crim.
Atl. 7, 11 L.R.A. 602.
465, 120 S. W. 883, 18 Ann. Cas. 45.
3. Note: 12 Ann. Cas. 714.
v
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and particularly that phase of it which relates to identity of offenses,10
the courts generally hold that a conviction or acquittal on a charge
of unlawfully selling intoxicating liquors bars a prosecution for any
sale to the same person for which a conviction might have been had
under the indictment, but that if the sales constitute separate and
distinct offenses, conviction or acquittal of the one will not bar a
subsequent prosecution for the prior sale.11 Likewise a conviction
for a sale within a given time, where the prosecution did not elect,
to rely on any one of several sales alleged, bars a subsequent indict
ment for a sale to the same person within the period covered by the
first indictment; and where the respective periods covered by the
several indictments overlap, it has been held that a conviction under
one bars a conviction under the other, especially in so far as they
overlap ; 12 but conviction of a specific sale laid in an indictment
does not sustain a plea of former conviction under a subsequent
indictment for a prior specific sale to the same person. And the
mere pendency of an indictment against the defendant does not pre
clude the finding and trial of another indictment for the same
offense.18 It seems to be well settled that where an act violates both
a state statute and a city ordinance, conviction for violating one is
no bar to a prosecution under the other,14 and while there is author
ity to the contrary, it is partially, at least, to be accounted for by
the modifying effect of statutory or constitutional provisions.15 Ad
herence to the prevailing view is especially justified where the twa
enactments involve offenses of different classes, as where the statute
denounces unlawful selling and the ordinance declares a place for
unlawful selling a nuisance,16 for such a situation brings the case
within the rule that where two distinct statutory provisions are vio
lated by a single aot so that there are distinct offenses, the seller
may be prosecuted under both provisions, and conviction of one
offense is no bar to prosecution for the other; and the same result
is reached in the case of continuing or protracted conduct constitut
ing distinct offenses, such as maintaining a criminal liquor nuisance,
and violating an act forbidding the keeping of liquors for unlawful
sale, or making it an offense to be a common seller.17
10. See Criminal Law, vol. 8, p.
Note: 31 L.R.A.(N.S.) 707.
143 et seq.
And see Criminal Law, vol. 8, p.
11. State v. Freeman, 162 N. C 594, 150.
77 S. E. 780, 45 L.R.A.(N.S.) 977
15. Note: Ann. Cas. 1912C 38.
and note.
16. Mayhew v. Eugene, 56 Ore. 102,
12. Notes: 31 L.R.A.(N.S.) 725; 45 104 Pac. 727, Ann. Cas. 1912C 33.
L.R.A.(N.S.) 977.
17. Com. v. Vaughn, 101 Ky. 603,
13. Reed v. Territory, 1 Okla. Crim. 42 S. W. 117, 45 L.R.A. 858 and note;
481, 98 Pac. 583, 129 A. S. R. 861.
Arlington v. Com., 87 Va. 96, 12 S.
14. Mavhew v. Eugene, 56 Ore. 102, E. 224, 10 L.R.A. 242.
104 Pac. 727, Ann. Cas. 1912C 33 and
Note: 31 L.R.A.(NJ3.) 712.
note.
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Evidence
159. Presumptions and Burden of Proof.—It may be stated as a
general proposition of law that where the prosecution shows a sale
of intoxicating liquor by the accused within the general prohibition
of a statute this establishes a prima facie case, and the burden is then
cast on him to show that the transaction was not a violation of the
law because it satisfies a condition under which the sale of liquor
has by statute been made lawful.18 Accordingly, the courts usually
hold that the burden of proof as to the existence of a license or permit
rests on the defendant; and the reason usually assigned for the rule
is one of convenience, namely, that to place the burden on the prose
cution would require it to prove the negative of a proposition pecu
liarly within the defendant's knowledge.19 Another reason for the
view is that where sales are prohibited, unless made by licensed per
sons, prohibition' is the rule and permission the exception, and that,
hence, where a sale is shown, the presumption prima facie is that
it is unlawful, and will prevail unless overcome ; 20 and it is also
argued, in support of this view, that a plea of not guilty to a charge
of selling without a license is the equivalent of an allegation of sell
ing with one, and renders applicable the rule that whoever makes an
affirmative allegation must prove it, especially where it is peculiarly
within his knowledge.1 However, it is to be observed that a con
trary view has been taken in some instances,2 and the question is
sometimes governed by statute.8 When the accused interposes the
defense that he sold as a registered druggist, or on a physician's pre
scription, or as a physician, or as an innkeeper to a registered guest,
he is commonly charged with the burden of establishing the facts
on which the defense is based; and he bears a like burden where
he justifies under statutory provisions authorizing sales for specified
purposes, or traffic in native or home-made liquors.4 However, the
burden is on the prosecution to show that the liquor sold by the
defendant was intoxicating, except where it is one of a species or
class whose sale is expressly forbidden, in which event a prima facie
case is made out by proof of sale of liquor of the kind specified,
and the defendant must establish its nonintoxicating character if
18. Note: Ann. Cas. 1913C 626.
1. Reed v. Territory, 1 Okla. Crim.
19. State v. Foster, 23 N. H. 348, 481, 98 Pac. 583, 129 A. S. R. 861.
55 Am. Dec. 191 and note; Bell v.
2. Notes: 36 L.R.A.(N.S.) 102;
State, 62 Tex. Crim. 242, 137 S. W. Ann. Cas. 1913C 633.
670, Ann. Cas. 1913C 617 and note,
3. Bell v. State, 62 Tex. Crim. 242,
36 L.R.A.(N.S.) 98 and note. See 137 S. W. 670, Ann. Cas. 1913C 617
Evidence, vol. 10, p. 899.
and note, 36 L.R.A.(N.S.) 98 and
20. Notes: 36 L.R.A.(N.S.) 101; note.
Ann. Cas. 1913C 629.
4. Note: Ann. Cas. 1913C 636-640.
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that fact is a defense.1 In the case of an alleged sale to a minor,
while the prosecution must establish the buyer's minority, a defend
ant who sets up consent of parent or guardian, or mistake as to age,
as a defense, must establish the fact of consent or honest mistake ; and
the same is true of one claiming to have been ignorant of the intem
perate habits of another for selling to whom he is prosecuted.6
160. Judicial Notice and Burden of Proof as to Adoption of Local
Option Law.—While there is some conflict on the question, the pre
vailing opinion seems to be that, however proper it may be to take
judicial notice of a local option law, a cqurt cannot judicially know
the result of an election held thereunder, the same being a matter
for affirmative proof, except, perhaps, where the result of an election
is required to be made a matter of judicial record.7 However, it has
been held that on a writ of review from a circuit court to a municipal
court in a prosecution under a local option law, the circuit court
cannot take cognizance of the adoption of such law by the voters of
the county, though that fact was entered of record in the municipal
court, but the transcript must contain the record entry in question.8
In jurisdictions in which the courts refuse to take notice of the adop
tion by vote of a local option law, it is generally held that the burden
of proving that it was duly adopted, and that therefore the acts charged
were unlawful, is on the prosecution ; 9 but this does not require the
prosecution to go to the length of establishing that the election adopt
ing a local option law whose violation is charged was in all respects
regular.10
161. Admissibility and Effect in General.—The offense of keeping
open a tippling house on Sunday is sufficiently proved by evidence
showing that the accused, on at least three different Sundays within
the same year, in her dwelling house, sold whisky by retail to differ
ent persons, and on each occasion permitted the same, or a portion
thereof, to be drunk on the premises; 11 and on a prosecution for per
mitting a female to remain in or about a saloon, evidence is admissible
that while she was there the defendant sold her beer, as tending to
show that he was engaged in the sale of intoxicating liquor, and
permitted her to remain in the saloon.12 The drinking of liquor on
the premises of a dealer who is authorized to sell only liquor not to
6. Note: Ann. Cas. 1913C 639. And
Note: 10 Ann. Cas. 1012.
see supra, par. 140 et seq.
8. Gay v. Eugene, 53 Ore. 289, 100
6. Note: Ann. Cas. 1913C 635.
Pac. 306, 18 Ann. Cas. 188.
7. People v. Mueller, 168 Cal. 521,
9. Note: Ann. Cas. 1913C 627.
143 Pac. 748, L.R.A. 1915B 788 and
10. State v. O'Brien, 35 Mont. 482,
note; Jay v. O'Donnell, 178 Ind. 282, 90 Pac. 514, 10 Ann. Cas. 1006.
98 N. E. 349, Ann. Cas. 1915C 325
11. Williams v. State, 100 Ga. 511,
and note; Gay v. Eugene, 53 Ore. 289, 28 S. E. 624, 39 L.R.A. 269.
100 Pac. 306, 18 Ann. Cas. 188 and
12. State v. Baker, 50 Ore. 381, 02
note.
Pac. 1076, 13 L.R.A. (N.S.) 1040.
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be drunk on the premises is prima facie evidence that the liquor was
sold there to be drunk; 18 and where proof of a sale is made evi
dence that it was illegal, such proof warrants a finding of its illegality,
where it would ordinarily be within the power of the defendant to
produce a license authorizing his act if he had one.14 But it is of
course error to admit testimony that on the day alleged the witness
saw a bottle of liquor in the possession of the alleged purchaser who
said he got it from the defendant.15 To secure a conviction under
an indictment for maintaining a common nuisance in a place of
resort where intoxicating liquors were dispensed between certain dates,
it is not necessary for the state to show that the place was used for
such purposes during the -entire period named in the indictment.16
- In a prosecution for having in possession intoxicating liquor with a
prohibited intent it is not competent to show on the defendant's behalf
that previously a search warrant against him had been quashed and
liquor seized under it ordered restored to him.17
162. Character of Liquor; Adoption of Local Option Law.—It is
held that to establish that a beverage is intoxicating, it is sufficient
to show that some person who uses it in the largest practicable quan
tity will become intoxicated; but it is to be observed that evidence
that witnesses became intoxicated by drinking a beverage of the same
name as that for the sale of which one is being tried is not admis
sible against him, if there is nothing to show that the constituents
of the beverage sold and that which intoxicated are the same ; 18 and
on a prosecution for selling fermented cider, the defendant is entitled
to support his defense that the cider was sweet by evidence that the
purchasers, while drinking freely of it, had alcoholic liquor with them
with which to strengthen it.19 A declaration in an agreed statement
of facts that the liquor was nonintoxicating is not binding, when the
statement also shows that the beverage was such as the law declares
to be an intoxicating liquor.20 Where the article sold is claimed
by the defense to be a medicine only, it is competent to prove its
intoxicating qualities, by experimental effect of its use, or by the
opinion of any witness who is shown to have had an opportunity
to form a correct opinion, and the fact that the article has been
bought and used for a beverage may also be proved.1 In a prosecu13. Board of Excise v. Merchant, 474, 113 Pac. 545, 33 L.R.A.(N.S.)
103 N. Y. 143, 8 N. E. 484, 57 Am. 563.
Rep. 705.
18. Gourley v. Com., 140 Ky. 221,
14. State v. Hoxsie, 15 R. I. 1, 22 131 S. W. 34, 48 L.R.A.(N.S.) 315.
Atl. 1059, 2 A. S. R. 838.
19. People v. Emmons, 178 Mich.
15. People v. Hinchman, 75 Mich. 126, 144 N. W. 479, Ann. Cas. 1915D
587, 42 N. W. 1006, 4 L.R.A. 707.
425.
16. State v. Kapiesky, 105 Me. 127,
20. State v. Martin, 230 Mo. 1, 129
73 Atl. 830, 23 L.R.A. (N.S.) 737.
S. W. 931, 139 A. S. R. 628.
17. Childs v. State, 4 Okla. Crim.
1. Carl v. State, 87 Ala. 17, 6 So.
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tion for sales in violation of a local option law, its adoption may bo
proved by a certified copy of the record of the county commissioners
showing the result of the election as declared by the board, and by
a certified copy of the affidavit of the publisher of a newspaper show
ing the due publication of such result; and the question of its due
adoption is for the court, and, having determined the question, the
court may instruct the jury either that it has, or that it has not,
been adopted.2
163. Druggist's Records; Internal Revenue Receipt.—The availa
bility of records which a druggist is by law required to keep, as evi
dence in a prosecution against him for the unlawful sale of liquor,
seems to depend on whether the statute makes them public docu
ments; for it is held that where they are not made such, they are
private papers and within the constitutional protection against giving
self-incriminating evidence, while the cases which hold such recordsadmissible involve statutes requiring them to be deposited in a public
office, or providing either that they shall be subject to inspection
by public officers, or produced in court when required.8 Testimony
as to the number of sales of intoxicating liquors registered on a drug
gist's book is competent on the question of the reasonableness of
precautions taken by him to prevent sales to minors.4 The issu
ance of an internal revenue stamp or receipt to a liquor dealer and
the posting thereof in his place of business tend to prove that he is
engaged in selling liquor at that place, and therefore a statute mak
ing such facta prima facie evidence of sales is not objectionable, no
change being thereby made in the fundamental rules as to burden of
proof and quantum of evidence necessary to conviction in a criminal
case.5 Of course an internal revenue collector's certificate of the
issuance of a liquor license to one ostensibly dealing in nonintoxicants is not admissible in a prosecution of his servant who is not
shown to have known of its existence.6
164. Other Sales or Transactions.—It has been held that in a prose
cution for selling without a license, the state, after introducing evi
dence of the particular sales charged, is at liberty to elicit testimony
as to other sales within the period covered by the indictment, it being
118, 4 L.R.A. 380. See also State t. And see Drugs and Druggists, vol.
Billups, 63 Ore. 277, 127 Pac. 686, 48 9, p. 701.
L.R.A. (N.S.) 308.
4. Com. v. Stevens, 153 Mass. 421,
2. State v. O'Brien, 35 Mont. 482, 26 N. E. 992, 25 A. S. R. 647, 11
80 Pac. 514, 10 Ann. Cas. 1006.
L.R.A. 357.
3. State v. Pence, 173 Ind. 99, 89
5. People v. McBride, 234 111. 146,
N. E. 488, 140 A. S. R. 240 and note, 84 N. E. 865, 123 A. S. R. 82, 14 Ann.
20 Ann. Cas. 1180 and note, 25 L.R.A Cas. 994.
(N.S.) 818 and note; State v. Davis,
6. Reed v. State, 53 Tex. Crim. 4,
68 W. Va. 142, 69 S. E. 639, Ann. 108 S. W. 368, 126 A. S. R. 765.
Cas. 1912A 996, 32 L.R.A.(N.S.) SOI.
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argued that there is no harm in permitting such proof in the first
instance provided the prosecution is required to make timely election
of the violation upon which it will rely for conviction.7 Of course
in a prosecution for a single sale, or under an indictment charging
a violation of the law in general terms, where the state elects to rely
on a particular sale, evidence of other sales is not admissible to prove
the making of the sale in question ; 8 indeed it has been held that
evidence of a distinct act unconnected with the offense charged can
not be received in aggravation of the fine to be imposed, although
matter which is the immediate consequence of the offense may be
shown for that purpose.9 It is obvious that the fact that a person
living with the accused on one occasion furnished someone with
liquor has no connection with an alleged act of the accused at some
•other time, and evidence thereof cannot be received.10 But there
are certain purposes for which proof of other sales is competent, it
being held, for example, that such proof may be made for the pur
pose of showing knowledge or intent on the part of the accused, as
in the case of sales ostensibly for purposes not forbidden, or keeping
liquor for illegal sale,11 and that such evidence may be admitted in
the case of mutual treats by two persons, in quick succession, the
prosecution being based on one of them ; 12 or to show authorization
by the accused where the sale complained of was made by his agent
or servant; 18 or to show the identity of the accused when that is in
issue ; 14 or to show the nature of the transaction and rebut an infer
ence of accident, mistake or inadvertence ; 15 or to show the intoxicat
ing character of the liquor alleged to have been sold ; 16 or to show
a system or plan on the part of the accused to engage unlawfully
in selling liquor.17 Where the offense charged implies continuity
of conduct, such as carrying on a liquor business or maintaining a
7. State v. Croteau, 23 Vt. 14, 54
11. Notes: 62 L.R.A. 325; 18 Ann.
Am. Dec. 90, overruled on another Cas. 848.
point by State v. Burpee, 65 Vt. 1, 25
12. State v. O'Brien, 35 Mont. 482,
Atl. 964, 36 A. S. R. 775, 19 L.R.A. go pac. 514, 10 Ann. Cas. 1006.
145. As to election between violais. Notes: 62 L.R.A. 325; 18 Ann.
tions,
nulla, sets
see infra,
imi a, par.
jjax. 169.
Cas. 849.
8. Ingram v. State, 39 Ala. 247, 84
14. Note: 18 Ann. Cas. 850.
Am. Dec. 782; Devine v. Com., 107
15. People- v. Giddings, 159 Mich.
Va. 860, 60 S. E. 37, 13 Ann. Cas. 523, 124 N. W. 546, 18 Ann. Cas. 844
361.
Notes: 62 L.R.A. 290, 325; 18 Ann. and note.
16. Devine v. Com., 107 Va. 860, 60
Cas. 846.
9. Ingram v. State, 39 Ala. 247, 84 S. E. 37, 13 Ann. Cas. 361.
Notes: 62 L.R.A. 325; 18 Ann. Cas.
Am. Dec. 782.
10. People v. Giddings, 159 Mich. 850.
17. Notes: 62 L.R.A. 325; 18 Ann.
o23, 124 N. W. 546, 18 Ann. Cas.
Cas. 850.
844.
398

15 R. C. L.

INTOXICATING LIQUORS

§§ 165, 166

nuisance, great latitude is allowed in proving specific acts of the
accused.18
165. Statutes Giving Probative Force to Particular Facts.—So diffi
cult is it to obtain direct proof of the illegal sale of liquor, even
where there is practical certainty that it is being violated, that many
states have incorporated into the statutes provisions making posses
sion of liquor in stated circumstances evidence of an intent to make
illegal sales, or of guilt of some specific offense; and such provisions
have been commonly upheld.19 It is proper to enact, for example,
that the possession of liquor except in one's dwelling house or its
dependencies shall be presumptive evidence that it was kept for
unlawful sale ; 20 and while such a provision does not prevent one
from keeping liquors for his own use,1 they must be kept in the
permitted places if he would escape the statutory presumption.2 Like
wise it has been held proper to enact that on a prosecution for illegally
keeping liquor for sale, it shall not be necessary to prove the actual
sale, but that the notorious character of the premises or the notoriously
bad character of its frequenters or the keeping of the things usually
appertaining to saloons shall be prima facie evidence of such illegal
keeping.8 While a statute making it an offense to keep a place where
it is reputed that intoxicating liquors are unlawfully kept for sale
has been held unconstitutional as making its proprietor punishable
for a reputation for which he might not be responsible,4 the contrary
has been held where the act was construed to authorize a conviction
only if the reputation was not shown to be unjust and unfounded.5
166. Evidence of Possession or Keeping in Absence of Statute.—
In the absence of a statutory declaration on the subject it is generally
held that possession of liquor by one not authorized to keep it war
rants the inference.that it is kept with intent to make illegal sales,6
especially where it is kept in large quantities in prohibition territory ; 7
and a verdict of guilty of maintaining a liquor nuisance may be
found on evidence of a single unlawful sale, and of keeping different
18. Ingram v. State, 39 Ala. 247, 84
3. State v. Beswick, 13 R. I. 211, 43
Am. Dec. 782.
Am. Rep. 26 and note.
Notes: 62 L.R.A. 290; 18 Ann. Cas.
Note: 36 A. S. R. 684.
851.
4. Note: 43 Am. Rep. 26.
19. Notes: 36 A. S. R. 684; 19 Ann.
5. State v. Thomas, 47 Conn. 546,
Cas. 164.
36 Am. Rep. 98.
20. Santo v. State, 2 la. 165, 63 Am.
6. Bepley v. State, 4 Ind. 264, 58
Dec. 487. As to the validity in gen- Am. Dec. 628; State v. Intoxicating
eral of statutes making particular facts Liquors, 106 Me. 138, 76 Atl. 265, 20
presumptive evidence of other facts, Ann. Cas. 668, 29 L.R.A. (N.S.) 745.
see Evidence, vol. 10, pp. 864-867.
Note: 39 L.R.A.(N.S.) 534.
1. See supra, par. 102.
7. State v. Intoxicating Liquors, lOfi
2. State v. White, 71 Kan. 356, 80 Me. 138, 76 Atl. 265, 20 Ann. Cas.
Pac. 589, 6 Ann. Cas. 132.
668, 29 L.R.A. (N.S.) 745.
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kinds of liquor usually found in liquor establishments.9 But there
is some support for the view that the mere possession of liquors, even
in large quantities, does not necessarily warrant an inference that
they are kept for illegal sale,9 it having been held, for example, that
the fact that one is found on the street early in the morning with a
suit case in which there are fifty-seven half-pint bottles of whisky,
with a corkscrew attached to each, and he appears frightened and
attempts to get away when approached by an officer, does not warrant
a conviction of having in possession intoxicating liquor with intent
to sell or give it away in violation of law.10 Irrespective of the
inference to be drawn from such evidence, it has been held that
evidence that the defendant kept liquors in large quantities on his
premises is competent as a circumstance tending to show a keeping
with intent to sell,11 and that it is proper to admit evidence of an
account with a wholesaler, showing purchases of quantities of liquor,
or evidence that a truckman from time to time carted away from the
defendant's premises barrels similar to those which were seized at
the time of searching the premises, and which contained such liquor.12
Likewise evidence that defendant kept a bar containing bottles in
a public house conducted by him is admissible on trial of a charge
of selling liquor without a license.18
167. Testimony of Purchaser or Detective.—A statute requiring a
person convicted of intoxication to disclose under oath when, where,
how and from whom he procured the liquor does not violate any
constitutional right, and is not against public policy.14 A statute
providing that the purchaser of liquor is not an accomplice of the
seller applies not merely to a purchaser in the regular course of
trade, but also to one who procures the purchase for the purpose of
grounding a criminal prosecution.15 A conviction may be based on
the testimony of police officers who solicited the sale, where their
purpose was to detect unlawful traffic and not to induce the commis
sion of a crime, for their purchase does not render them particeps
criminis, and their testimony is not within the rule as to accomplices.16'
8. Bepley v. State, 4 Ind. 264, 58 409 and note; In re Clayton, 59 Conn.
Am. Dec. 628.
510, 21 Atl. 1005, 21 A. S. R. 128, 13
9. Note: 39 L.R.A.(N.S.) 537.
L.R.A. 66; State v. Cullins, 53 Kan.
10. MeComb City v. Hill, 100 Miss. 100, 36 Pae. 56, 24 L.R.A. 212 and
193, 56 So. 346, 39 L.R.A.(N.S.) 534. note.
11. Childs v. State, 4 Okla. Crim.
15. Moreno v. State, 64 Tex. Crim.
474, 113 Pac 545, 33 L.R.A.(N.S.) 660, 143 S. W. 156, Ann. Cas. 1914C
563.
863.
12. State v. Barr, 84 Vt 38, 77 AtL
16. State v. Gibbs, 109 Minn. 247,
914, 48 L.R.A.(N.S.) 302.
123 N. W. 810, 25 L.R.A.(N.S.) 449;
13. People v. Hulbut, 4 Denio (N. State t. Hoxsie, 15 R. I. 1, 22 Atl.
Y.) 133, 47 Am. Dee. 244 and note.
1059, 2 A. S. R. 838 and note. See
14. Lott v. United States, 205 Fed. Cbimimal Law, vol. 8, p. 126 et seq.
28, 123 C. C. A. 336, 46 L.R.A.(N.S.)
400

15 B. C. L.

INTOXICATING LIQUORS

§ 168

It may also be observed in this connection that testimony of police
officers as to what they have seen in regard to the conduct and
management of a place where it is alleged that intoxicating liquors
are unlawfully kept for sale, if not too remote, is admissible on the
irial of an indictment for keeping such liquors;17 and that testi
mony of persons who make a peep-hole into a saloon, as to what
they observed inside, and that they took some articles from the room
and brought them to court, is not inadmissible as being an unreason
able search or seizure, or as compelling one to become a witness
against himself.18
Trial, Punishment and Appeal
168. Jury Trial; Permitting Jurors to Taste Liquors.—The viola
tion of a liquor ordinance may be punished by a magistrate without
the intervention of a jury, although the ordinance authorizes a fine
of five hundred dollars, and a sentence of thirty days' labor on public
works.19 An objection that the equal protection of the laws is denied
to alleged violators of a state local option law because the selection
of the jurors for the trial of such offenses is not restricted, as in
other cases, to the district in which they are committed, cannot be
raised in advance of the trial.20 As to whether it is reversible error
to permit the jurors to taste or smell the liquor as an aid in determin
ing its intoxicating character there is a conflict of opinion, it being
argued in cases condemning such a course that if they had sampled
the beverage before trial they would have been disqualified to sit
in the case, and that they should be no less disqualified because they
tasted after becoming jurors, otherwise the rule that a verdict must
be based on the evidence adduced, apart from the personal knowl
edge of the jurors, would be violated.1 On the other hand, cases
upholding the practice advance the view that since jurors are required
to weigh evidence and judge the credibility of witnesses by the
exercise of their senses and in the light of their general knowledge,
there is nothing objectionable in the course in question,2 although it
has been suggested, in taking this view, that it would be improper
to permit the liquor to be taken into the jury room, on account of
the danger of an abuse of the privilege.8
17. Com. v. Gagne, 153 Mass. 205, 24 S. Ct. 703, 48 U. S. (L. ed.) 1062
26 N. E. 449, 10 L.R.A. 442.
1. Note : 16 Ann. Cas. 218.
18. Cohn v. State, 120 Tenn. 61, 109
2. Schulenberg v. State, 79 Neb. 65,
S. W. 1149, 15 Ann. Cas. 1201, 17 112 N. W. 304, 16 Ann. Cas. 217 and
L.R.A.(N.S.) 451.
note; Reed v. Territory, 1 Okla. Crim.
19. Loeb v. Jennings, 133 Ga. 796, 481, 98 Pac. 583, 129 A. S. R. 861.
67 S. E. 101, 18 Abb- Cas. 376 and
3. Reed r. Territory, 1 Okla. Crim.
note. See Jury.
481, 98 Pac. 583, 129 A. S. R. 86L
20. Ohio
Dollison, 194 U. S. 445,
R. C. L. Vol. XV.—26.
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169. Election between Offenses.—The courts uniformly hold that
where several and distinct offenses are proved under an indictment
for violating the liquor law the defendant is entitled to have the
prosecution elect on which violation it will rely for a conviction, at
least unless the separate offenses are distinctly charged in the indict
ment, it being said that a contrary rule would deprive an accused of
his fundamental right to be informed of the precise charge against
him, to the end that he may meet it with all evidence available,
since, although charged with but one offense, he might be tried for
any number and compelled to defend as to all.4 However, under a
charge of engaging in the liquor business continuously for a specified
period, the prosecution may prove as many sales within the period as
it sees fit, and cannot be required to elect the sale on which it will rely.5
170. Sentence; Punishment; Peace Bond.—It seems to be an almost
unanimous rule that neither a provision against cruel and unusual
punishments nor any other constitutional provision is infringed by a
statute providing that on conviction for violating liquor laws, the
license shall be revoked, and the sale of liquor on the premises or
by the licensee shall be prohibited for a certain time.6 While the
nature and extent of punishment authorized by statute may vary not
only with the statutes themselves but also with the circumstances
of the cases, of which there are any number,7 it may not be amiss
here to note a few instances by way of illustration. It has been held
that a sentence, as authorized by a city ordinance, of a fine of five
hundred dollars and labor on public works for thirty days, does not
violate a provision against excessive fines or cruel and unusual punish
ments, nor is it offensive to the privileges and immunities and equal
protection clauses of the national constitution.8 Neither an excessive
fine nor cruel and unusual punishment is authorized by the imposi
tion of a fine of not less than two hundred dollars, nor more than one
thousand, and imprisonment for not less than ninety days nor more
than one year, for violation of a restraining order issued under a
liquor law.9 And it may be noted in this connection that it has
been held that the fact that punishment for illegal sales is prescribed
by the constitution does not prevent the legislature from imposing
other and greater punishment for using one's premises for the sale
of intoxicants, or permitting them to be so used, as the two offenses are
4. Com. v. Coyne, 207 Mass. 21, 92 7. See notes: 35 L.R.A. 574; 19 Ann.
N. E. 1028, 20 Ann. Cas. 1069 and Cas. 730.
note.
8. Loeb v. Jennings, 133 Ga. 796, 67
5. State v. Ely, 22 S. D. 487, 118 S. E. 101, 18 Ann. Cas. 376.
N. W. 687, 18 Ann. Cas. 92.
9. Ex parte Keeler, 45 S. C. 537,
6. State v. Woodward, 68 W. Va. 23 S. E. 865, 55 A. S. R. 785, 31
66, 69 S. E. 385, 30 L.R.A. (N.S.) 1004 L.R.A. 678.
and note.
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separate and distinct, and require different proof to support them.10
A statute is unconstitutional which authorizes a fine to be imposed
on the owner of liquor as a mere incident of a proceeding in which
it is declared forfeited because kept for illegal sale, where the pro
ceeding is not required to name the owner unless known to the seiz
ing officer, and no indictment, information or complaint charging
him with an offense is required, so that it can be put on record, and
an issue joined and tried in due course of law.11 Conformably to
the rules of criminal law, generally, relating to punishment of habitual
criminals and prior offenders,12 it is held that enhancing the penalty
for prior violators of the liquor law involves a reasonable classifica
tion which a legislature has power to make, and is not ex post facto
although by its terms it is applicable to one whose former conviction
occurred before its passage.18 At any rate, increasing the penalty
for a second offense is not a matter for objection on a trial for a
first offense because the increased penalty is contingent on the com
mission of a second offense.14 A state local option law does not vio
late the due process of law clause of the federal constitution, as vest
ing legislative power in the judiciary in that it commits to the courts
the power to fix the punishment for subsequent offenses.15 How
ever, in order to warrant the enhanced penalty, the former offense
must be alleged and proved, and the court cannot take judicial notice
of a former conviction for that purpose.16 Liquor selling being a
purely statutory offense,17 a court's common law jurisdiction to require
a bond for good behavior does not exist in a prosecution for illegal
selling.18 And a recognizance given in accordance with a sentence
of fine and imprisonment for wrongfully selling intoxicating liquor,
but providing that the imprisonment part shall be canceled on pay
ment of the fine if accused will give a recognizance not to make
further sales, is void, since a court has no power to suspend sentence
indefinitely or upon a contingency in the absence of express author
ity; and the provision in the sentence would be void if construed as
imposing an alternative sentence.19
171. Condition or Burden on Appeal.—An act imposing on one con
victed by a jury on appeal from a magistrate double the amount of
10. Stout v. State, 36 Okla. 744, 130
15. Ohio v. Dollison, 194 U. S. 445,
Pac. 553, 45 L.R.A.(N.S.) 884.
24 S. Ct. 703, 48 U. S. (L. ed.) 1062.
11. Fisher v. McGirr, 1 Gray
16. State v. Davis, 68 W. Va. 142,
(Mass.) 1, 61 Am. Dee. 381.
69 S. E. 639, Ann. Cas. 1912A 996,
12. See Criminal Law, vol. 8, p. 32 L.R.A.(N.S.) 501.
271 et seq.
17. See supra, par. 99.
13. Jones v. State, 9 Okla. Crim.
18. State v. Gilliland, 51 W. Va. 278,
646, 133 Pac. 249, 48 L.R.A.(N.S.) 41 S. E. 131, 90 A. S. R. 793, 57
204.
L.R.A. 426.
14. State v. WUbor, 1 R. I. 199, 36
19. State v. Sturgis, 110 Me. 96, 85
Am. Dec. 245.
Atl. 474, 43 L.R.A.(N.S.) 443.
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fines and penalties imposed by the magistrate is unconstitutional as
impairing the rights of appeal and trial by jury ; 29 and the same is
true of a provision requiring the appellant to give a bond in a large
penal sum, conditioned on his abstinence from violations of the
liquor law pending the appeal, and therefore no action can be main
tained to enforce the penalty of such a bond.1 It is to be observed
however, that although no more than reasonable security can be
exacted from one seeking a trial by jury by appeal from a magistrate's
conviction, the exaction of more does not invalidate an appeal by one
who complied, and his conviction thereon is not subject to a motion
in arrest of judgment.*
IX. Nuisances; Search and Seizure
Nuisance
172. Generally; Statutory Definitions.—A liquor nuisance has been
held to be a public nuisance if it annoys such part of the public as
necessarily comes in contact with it.8 However, liquor considered by
itself and apart from its use cannot be regarded as a common nui
sance, especially where it is kept for medical or mechanical purposes ; 4
and, a fortiori, where saloon keeping is a legitimate business, in the
sense that it is permitted by license, it is not a nuisance per se, and
not a thing or occupation that must necessarily become a nuisance.5
Therefore, while a saloon keeper's license is no defense against lia
bility to adjoining property owners, as to whom his saloon may con
stitute an actionable nuisance,8 it has been held to deprive the busi
ness of the character of a public nuisance, although it might otherwise
be such.7 Furthermore it is held that the act of carrying liquor into
prohibition territory cannot be said to be a public nuisance, and that
the liquor itself when carried there does not become such.8 It is
the purposes to which it is put or the conditions which its keeping
or use create that the courts remedy.9 Where a statute declares all
places where intoxicating liquors are sold, in violation of law, and
20. State v. Gurney, 37 Me. 156, 58 680, 31 So. 311, 56 L.R.A. 285.
Am. Dec. 782.
6. Haggart v. Stehlin, 137 Ind. 43,
1. Saco v. Wentworth, 37 Me. 165, 35 N. E. 43, 22 L.R.A. 577; State v.
58 Am. Dee. 786 and note.
Tabler, 34 Ind. App. 393, 72 N. E.
2. State v. Gurney, 37 Me. 156, 58 1039, 107 A. S. R. 256 and note.
Am. Dee. 782.
7. Sopher v. State, 169 Ind. 177, 81
3. State v. Tabler, 34 Ind. App. 393, N. E. 913, 14 Ann. Cas. 27, 14 L.R.A.
72 N. E. 1039, 107 A. S. R. 256. And (N.S.) 172.
see generally, Nuisawces.
8. State v. Williams, 146 N. C. 618,
4. Preston t. Drew, 33 Me. 558, 54 61 S. E. 61, 14 Ann. Cas. 562, 17
Am. Dec. 639; SUte t. Williams, 146 L.R.A.(N.S.) 299.
N. C. 618, 61 S. E. i1, 14 Ann. Cas.
9. Haggart v. Stehlin, 137 Ind. 43»
«62, 17 L.RA.(N.S.) 299.
35 N. E. 997, 22 L.R.A. 577.
5. DeBlanc v. New Iberia, 106 La.
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all places where persons are permitted to resort for the purpose of
drinking intoxicating liquors as a beverage, and all places where
intoxicating liquors are kept for sale or delivery in violation of law
to be common nuisances, it is the illegal sale, or the illegal keeping,
or the permission for persons to resort to a place for the drinking
of intoxicating liquors as a beverage that makes the common nui
sance, and when any one or all are proved the offense is made out;
and therefore the fact that the defendant did not have control of
the place where the liquors were drunk in alleged violation of one
phase of the statute is not a defense to a prosecution embracing all
phases.10 An unlicensed social club which dispenses drinks to its
members is within the condemnation of a statute providing that all
places of resort where intoxicating liquors are kept, sold, given away,
drunk, or dispensed in any manner not provided by law are common
nuisances.11 A provision of a statute declaring a place where intoxi
cating liquor is sold to be a nuisance is to be construed with a pro
vision in another statute defining intoxicating liquors; so that if cider
is, by the latter statute, declared to be an intoxicating liquor, a place
where it is sold will, under the former statute, be a nuisance.12
173. Place for Illegal Sale as Nuisance.—The maintenance of a
place in a city in prohibition territory for the sale of liquor has been
held from its very nature to be a public nuisance,18 but such a dec
laration, it seems, requires some qualification. It fails to take account
of the frequency of the violations of law, and thus to give effect to
the doctrine that the mere unlawful sale of liquor, however criminal
it may be, is not per se a nuisance.14 While places where liquor
is unlawfully sold only occasionally, or incidentally to the conduct
of other business such as a drug store, are not necessarily nuisances,15
the view has been taken that such sales of liquor need not be one of
the main purposes of a place in order to constitute it a nuisance.16
At any rate, places where liquors are continuously and persistently
sold in violation of law are nuisances irrespective of any statute
declaring them such,17 as are also the public, repeated and persistent
sale and delivery of liquor on the streets and alleys of a city,18 or
10. State v. Chapman, 1 S. D. 414,
Notes: 6 L.R.A. 721; 7 L.R.A. 298.
47 N. W. 411, 10 L.R.A. 432.
15. State v. Crawford, 28 Kan. 726,
11. State v. Kapicski, 105 Me. 127, 42 Am. Rep. 182.
73 Atl. 830, 23 L.R.A.(N.S.) 737.
16. State v. Hoxsie, 15 R. I. 1, 22
12. State v. Frederickaon, 101 Me. Atl. 1059, 2 A. S. R. 838.
37, 63 Atl. 535, 115 A. S. R. 295, 8
17. Sopher v. State, 169 Ind. 177,
Ann. Cas. 48, 6 L.R.A.(N.S.) 186.
81 N. E. 913, 14 Ann. Cas. 27 and
13. Mavhew v. Eugene, 56 Ore. 102, note, 14 L.R.A.(N.S-) 172; State v.
104 Pac. 727, Ann. Cas. 1912C 33.
Crawford, 28 Kan. 726, 42 Am. Rep.
14. Sopher v. State, 169 Ind. 177, 182.
81 N. E. 913, 14 Ann. Cas. 27 and
18. State v. Robinowitz, 85 Kan. 841,
note, 14 L.R.A.(N.S.) 172.
118 Pac. 1040, 39 L.R.A.(N.S.) 187.
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on railroad trains.19 The maintenance of a "blind tiger" equipped
with devices to make the violation of the law comparatively safe and
in which it is well known that the law is systematically violated is a
public nuisance, and criminally punishable as such.29 Indeed, evi
dence of a single unlawful sale and of the keeping of different
kinds of liquor usually found in saloons will sustain an indictment
for maintaining a liquor nuisance.1
174. Constitutionality of Legislation Making Illegal Traffic a Nui
sance.—It was held in an early case that the manufacture and sale of
liquor cannot be constitutionally prohibited, and that therefore a
legislature could not enlarge its power in this respect by declaring the
traffic a nuisance and subjecting it to punishment as such; 2 but the
premise of this position conflicts with the view now universally
accepted that there is no inherent right to manufacture and sell,
and that the matter is peculiarly within the police power under
which it may be entirely prohibited ; 8 and the conclusion is in con
flict with the practically uniform rule that the state may constitution
ally make the illegal manufacture and sale of liquor, or the place
maintained for such purposes, a nuisance, and authorize its abate
ment.4 Furthermore, like power is held to reside in cities, which are
invested with authority to prohibit, regulate or license the business ; 5
such is not the only source of municipal power for this purpose, for
it is held that places maintained in a city for the unlawful sale of
liquor being in their nature nuisances, they may be declared such
by ordinance under general charter power to declare what shall be
nuisances, and the exercise of this power will not be nullified except
when arbitrary, unjust and manifestly wrong.6
175. Summary Abatement.—To justify the summary abatement
of a liquor nuisance it must appear that a stringent remedy is reason
ably necessary to accomplish the purpose, and, in determining whether
it is reasonable, consideration must be given to the value and nature
19. State v. Chicago, etc., B. Co., 88 801; Goddard v. Jacksonville, 15 111.
Neb. 669, 130 N. W. 295, 34 L.R.A. 588, 60 Am. Dec. 773 and note;
(N.S.) 250.
Carleton v. Rugg, 149 Mass. 550, 22
20. State v. Tabler, 34 Ind. App. N. E. 55, 14 A. S. R. 446 and note, 5
393, 72 N. E. 1039, 107 A. S. R. 256.
L.R.A. 193; Ex parte Keeler, 45 S. C.
1. Bysley v. State, 4 Ind. 264, 58 537, 23 S. E. 865, 55 A. S. R. 785
Am. Dec. 628.
and note, 31 L.R.A. 678.
2. Beebe v. State, 6 Ind. 501, 63
Notes' 39 L.R.A. 525; 2 Ann. Cas.
Am. Dec. 391.
245.
3. See supra, par. 12 et seq.
5. Goddard v. Jacksonville, 15 111.
4. Mugler v. Kansas, 123 U. S. 623, 588, 60 Am. Dec. 773 and note.
8 S. Ct. 273, 31 U. S. (L. ed.) 205;
Note: 39 L.R.A. 525.
Kidd v. Pearson, 128 U. S. 1, 9 S.
6. Laugel v. Bushnell, 197 Hl. 20,
Ct. 6, 32 U. S. (L. ed.) 346; Eilen- 63 N. E. 1086, 58 L.R.A. 266; Maybecker v. District Court, 134 U. S. hew v. Eugene, 56 Ore. 102, 104 Pac.
S1, 10 S. Ct 424, 33 U. S. (L. ed.) 727, Ann. Cas. 1912C 33.
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of the property involved in the nuisance and the difficulty of its
suppression,7 but under no circumstances can a nuisance be abated
with or without legal process if it has been discontinued.8 Except,
perhaps, where there are such conditions of squalor, insanitation or
offensiveness as to render the situation a physical nuisance as dis
tinguished from a moral one,9 the cases seem to agree that a private
person is not justified in taking the law into his own hands, and
if he assumes to do so and summarily destroys liquor kept for
illegal sale, he may be punished under a statute forbidding the
malicious destruction of property.10 A municipal corporation' cannot
determine for itself that a club is violating the city ordinance against
dispensing intoxicating liquors by furnishing them to its members,
and proceed summarily to close the club on that ground ; the question
whether a particular place is a nuisance is one which can be deter
mined only by a court of competent jurisdiction, after full oppor
tunity to be heard.11 It may be noted that the power of a city council
to order the destruction of all the intoxicating liquors in the city
and pledge the faith of the city to pay for them in anticipation of
riot, lawlessness, and mob, as in case of the evacuation of the city
before an invading army, is not implied from charter provisions for
by-laws, rules, and regulations necessary for good order and safety
of the city and its people or property, and also prohibiting any pri
vate property to be taken for public purposes without compensation,
even when the charter expressly provides that it shall be construed
as a remedial statute in favor of the city." Statutes providing for the
abatement of liquor nuisances by summary proceedings are not uncon
stitutional because they deprive the defendant of those rights to which
he is ordinarily entitled, notably the right of trial by jury.1*
176. Injunction; Jurisdiction; Places Enjoined.—Conformably to
the principle that in the absence of an injury to property or civil
rights, an injunction will not lie to restrain acts simply because they
are criminal, nor to enforce moral obligations, nor to interfere in
matters merely of an illegal or immoral character,14 it is held that
equity has no jurisdiction to prevent a carrier from transporting
intoxicating liquor into prohibition territory, and delivering it there
7. Ex parte Keeler, 45 S. C. 537, 23 144, 95 Pac. 537, 17 L.R.A.(N.S.) 272;
S. E. 865, 55 A. S. R. 785, 31 L.R.A. Darst v. People, 51 Hl. 286, 2 Am. Rep.
678.
301; DeBlanc v. New Iberia, ''Oe La.
8. State v. Saunders, 66 N. H. 39, 680, 31 So. 311, 56 L.R.A. 285.
25 Atl. 588, 18 L.R.A. 646.
Note: 19 L.R.A. 197.
9. Note: 44 Am. Rep. 111.
12. Wallace v. Richmond, 94 Va.
10. Nation v. District of Columbia, 204, 26 S. E. 586, 36 L.R.A. 554.
34 App. Cas. (D. C.) 453, 26 L.R.A.
13. Ex. parte Keeler, 45 S. C. 537,
(N.S.) 996 and note; State v. Stark, 23 S. E. 865, 55 A. S. R. 785, 31
63 Kan. 529, 66 Pac. 243, 88 A. S. R. L.R.A. 678.
251, 54 L.R.A. 910.
14. See Injunctions, vol. 14, p. 365
11. Canon Citv v. Manning, 43 Colo, et seq.
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to consignees, although such act may aid in the violation of the crim
inal laws of the state; and no such power is conferred by a statute
requiring chancellors to issue search warrants for liquor alleged to
have been improperly shipped into prohibition territory; but it has
been held proper to issue an injunction against an express company
and the owners of a building where it has its office, to abate as a
nuisance the company's practice of receiving liquors consigned to
such office, and making deliveries on payment of the price and
charges.15 While some courts incline to the view that an injunction
will not be granted where it is sought on the ground that the char
acter of the locality is such as necessarily to render a saloon therein
a nuisance, irrespective of the propriety of the mode of its operation,
it has been held that equity will grant relief in an action by a village
to enjoin interference with a bridge by one who threatens to remove
the railing for the purpose of connecting the floor with a building
which he has erected for saloon purposes, where it is alleged that
threatened acts will create a nuisance and endanger the safety and
health of the inhabitants, and will result in damage to property of
the town, or may be the source of actions for damages against the
village.16 A place where liquor is illegally sold, such as a barroom,
within a prohibited distance from a church, may be abated although
a license has been granted, at least where it was issued through mis
take, or obtained by subterfuge, and it is not material that a statutory
penalty was incurred by the illegal acts, or that the issuance of the
license is subject to judicial review.17 A liquor nuisance may also
be enjoined when it arises from persistent violations of a statute for
bidding intoxication and drinking on railway trains.18 The juris
diction of equity in one of two adjoining counties, to enjoin the
operation of a dispensary in a town located in both, which has unlaw
fully organized the dispensary, is not lost by the resignation, after
the institution of the proceeding, of the dispensary officers (defend
ants) resident in that county.19 It may be observed that a conviction
of unlawful sales is not a prerequisite to the issuance of a temporary
injunction against the business as a nuisance.20 A provision in a
liquor tax law that, where all conditions of the law are complied
with, no proceeding shall be sustained against the liquor seller nor
against any premises as a nuisance on account of the sale of liquors
thereon, operates to make the place immune against injunction as a
15. United States Exp. Co. v. State,
18. State v. Chicago, etc., R. Co., 88
99 Ark. 633, 139 S. W. 637, 35 L.R.A. Neb. 669, 130 N. W. 295, 34 L.R.A.
(N.S.) 879 and note.
(N.S.) 250.
16. Sand Point v. Doyle, 11 Idaho
19. Lofton v. Collins, 117 Ga. 434,
642, 83 Pac. 598, 4 L.R.A.(N.S.) 810 43 S. E. 708, 61 L.R.A. 150.
and note.
20. Littleton v. Fritz, 65 la. 488, 22
17. Georpre v. Travis, 185 Mich. 597 N. W. 641, 54 Am. Rep. 19.
152 N. W. 207, L.R.A.1915E 408.
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public nuisance, although another section of the statute disclaims
any intention to license or legalize the traffic.1
177. Constitutionality and Effect of Statutes Giving Equity Juris
diction.—The use and occupation of the streets and alleys of a city
for the unlawful sale and delivery of liquor may be enjoined under
a law providing that all places where intoxicants are sold or kept for
sale or delivery in violation of law, or where persons are permitted
to resort for drinking in violation of law, are public nuisances which
may be enjoined.2 The orgunic requirement as to due process of
law is not violated by an act imposing a penalty for illegally selling
liquor, making it a nuisance, giving equity jurisdiction to enjoin
the nuisance and award the penalty, and authorizing the suit to be
instituted by attachment.8 And a statute authorizing any citizen to
maintain an action to abate a liquor nuisance is not invalid as author
izing the enforcement of the criminal law by a civil action, or because
it does not make special damage to the plaintiff a prerequisite; nor
is it unconstitutional as violating the right of trial by jury although
at the time of the adoption of the constitution equity had hot juris
diction to abate a nuisance except where property was impaired ; 4
and the view that conferring such jurisdiction does not abridge the
right of trial by jury1 is especially applicable where the statutory
proceeding is essentially one in rem.6
178. Effect of Other Remedy or Criminality.—An injunction will
not lie in all cases to prevent the maintenance of a liquor nuisance,
but the remedy may be by an action for damages,7 and it has been
held that an adequate remedy which precludes the issuance of a
perpetual injunction, at least in the ordinary case, is provided by a
statute authorizing the punishment of the proprietor, and the abate
ment of the place, on conviction of illegal sales.8 'While courts of
equity cannot be used to punish crime or enforce the criminal laws,
still, if the acts done, and threatened to be done, are such as to bring
them within the jurisdiction and power of a court of equity, its arm
is not shortened by the fact that the same acts may be denounced as
a crime,9 and it has been well said that the fact that a liquor nui1. Campbell v. Jackman, 140 1a. 475,
6. Carleton v. Rugg, 149 Mass. 550,
118 N. W. 755, 27 L.R.A.(N.S.) 288. 22 N. E. 55, 14 A. S. R. 446, 5 L.R.A.
2. State v. Rabinowitz, 85 Kan. 841, 193.
118 Pac. 1040, 39 L.R.A.(N.S.) 187.
7. Haggart v. Stehlin, 137 Ind. 43,
8. State v. Marshall, 100 Miss. 626. 35 N. E. 997, 22 L.R.A. 577.
56 So. 792, Ann. Cas. 1914A 434.
8. State v. Crawford, 28 Kan. 726,
4. Littleton v. Fritz, 65 la. 488, 22 42 Am. Rep. 182.
N. W. 641, 54 Am. Rep. 19; State v.
9. State v. Crawford, 28 Kan. 726,
Saunders, 66 N. H. 39, 25 Atl. 588, 18 42 Am. Rep. 182; State v. Rabinowitz,
L.R.A. 646.
85 Kan. 841, 118 Pac. 1040, 39 L.R.A.
Note : 15 Ann. Cas. 1016.
(N.S.) 187; Carleton v. Rugg, 149
6. State v. Marshall, 100 Miss. 626, Mass. 550, 22 N. E. 55, 14 A. S. R.
56 So. 792, Ann. Cas. 1914A 434.
446, 6 L.R.A. 193; Detroit Realty Co.
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sance with its attendant dangers and evils is a persistent and con
tinuing public wrong is a very strong reason why equity should
suppress it,10 and that it is not reasonable to state that the general
jurisdiction of equity to abate such a nuisance cannot be exercised
when it is so much of a nuisance as to make criminals of those who
maintain it.11 However, there is some slight authority to the con
trary; and the rule is sometimes modified by statute.12
179. Parties Plaintiff.—The rule has been laid down that injunc
tion will not lie at the suit of an individual against the criminal
sale of liquor which works no violation of private right; 18 but, while
a number of states have statutes authorizing private citizens thus to
sue, few decisions seem to have discussed the existence of such a
right in the absence of statute. From the cases dealing with the
question, it seems that only a private citizen who is able to show that
he has suffered some special injury, different from that suffered by
other members of the public, because of the infringement of the
liquor law, is entitled to maintain an action for its enforcement,
although it has been held that a taxpayer may enjoin the operation
of a dispensary unlawfully established, upon the ground that it re
quires the expenditure of public funds.14 No employer has such a
property interest in his workmen that he can, under the ordinary
jurisdiction of a court of chancery, maintain an injunction suit, as
for a nuisance, against the keeper of a house at which they volun
tarily buy liquor, and thereby get drunk and become unfit for work.18
But the owner of property adjoining that on which a liquor nuisance
is maintained has sufficient interest to be entitled to seek a writ of
certiorari to review a consent decree in a suit by a citizen to enjoin
the maintenance of the nuisance, which permits acts contrary to
the liquor law and prejudicial to the community, and the writ will
not be denied merely because the applicant's motive is to compel the
purchase of his property at an exorbitant price.18 Of course, where
the statute gives equity jurisdiction of such a matter, on the petition
of a number of voters, the petitioners are deemed to represent the
v. Barnett, 156 Mich. 385, 120 N. W. L.R.A.(N.S.) 585.
804, 21 L.R.A.(N.S.) 585 and note;
12. Note: 41 L.R.A. 321.
State v. Marshall, 100 Miss. 626, 56
13. Campbell v. Jackman, 140 la.
So. 792, Ann. Cas. 1914A 434 and 475, 118 N. W. 755, 27 L.R.A. (N.S.)
note; State v. Saunders, 66 N. H. 39, 288; State v. Stark, 63 Kan. 529, 66
25 Atl. 588, 18 L.R.A. 646; Klein v. Pac. 243, 88 A. S. R. 251, 54 L.R.A.
Livingston Club, 177 Pa. St. 224, 35 910.
Atl. 606, 55 A. S. R. 717, 34 L.R.A.
14. Note: 15 Ann. Cas. 1015.
94.
15. Northern Pac. R. Co. v. Whalen,
Note: 41 L.R.A. 321.
149 U. S. 157, 13 S. Ct. 822, 37 U. S.
10. State v. Crawford, 28 Kan. 726, (L. ed.) 686.
42 Am. Rep. 182.
16. Hemmer v. Benson, 139 1a. 210,
11. Detroit Realtv Co. v. Barnett, 117 N. W. 257, 19 L.R.A.(N.S.) 610.
156 Mich. 385, 120 N. W. 804, 21
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public, and it is not necessary that any one of them suffer special
damage.17 Suit to enjoin unlawful sales on railway trains may be
brought in the name of the state by the attorney general on the appli
cation of the state railway commission.18
180. General Effect of Injunction; Violation.—It may be here
observed that there is authority for the position that acquittal of a
charge of maintaining a liquor nuisance is not a bar to an action
to enjoin the alleged nuisance,19 and it seems J,hat a judgment grant
ing such an injunction on ex parte affidavits in a proceeding in which
the defendant did not appear is not admissible in evidence in a crim
inal prosecution for selling liquor in violation of law.20 It may be
of interest to note that so much of a judgment as declares the defend
ant's place to be a nuisance and orders it abated is a final judgment
which cannot be rendered on an interlocutory hearing.1 An injunc
tion against keeping liquors for sale in a certain place, and against
selling them, is shown to have been violated by evidence that large
quantities of liquor were thereafter purchased by the defendant, and
kept at the place, and that he made a single sale for money.2 Punish
ment for contempt for violation of an injunction is not a "conviction"
within the meaning of a statute forbidding any person convicted of
unlawful sales to engage in the business within five years after con
viction.8 It is held that a person who has been sentenced and im
prisoned for violating an injunction against selling cannot be recalled
and resentenced for a longer period, even at the same term at which
the original sentence was pronounced, and on the same day; and
this is in harmony with the practically unanimous general rule that a
sentence may be increased at the same term, before it has been put
into effect, but that the court has no such power at a subsequent term,
or after any part of the sentence has been carried out.4 .
181. Territorial Scope; Persons Bound.—As a rule it is held that
an injunction should be confined in its territorial scope to the place
where the nuisance exists, although it seems that the sphere of the
injunction may be enlarged to meet the exigencies of a particular
case, as where the nuisance is of an ambulatory character, and is
17. Carleton v. Rugg, 149 Mass. 550,
1. Teutonia Club v. Howard, 141 Ga.
22 N. E. 55, 14 A. S. R. 446, 5 L.R.A. 79, 80 S. E. 290, Ann. Cas. 1915B
193.
1062.
18. State v. Chicago, etc., R. Co., 88
2. State v. Mever, 86 Kan. 793, 122
Neb. 669, 130 N. W. 295, 34 L.R.A. Pac. 101, Ann. "Cas. 1913C 278, 40
(N.S.) 250.
L.R.A.(N.S.) 90.
19. State v. Roach, 83 Kan. 606, 112
3. Judge v. Powers, 156 la. 251, 136
Pac. 150, 21 Ann. Cas. 1182, 31 L.R.A. N. W. 315, Ann. Cas. 1915B 280 (and
(N.S.) 670. See Criminal Law, vol. see note on general question of mean8, p. 138; Judgments, post, par. 476- ing of "conviction" or "convicted")
480.
4. State v. Meyer, 86 Kan. 793, 122
20. State v. Weil, 83 S. C. 478, 65 Pac. 101, Ann. Cas. 1913C 278, 40
S. E. 634, 26 L.R.A.(N.S.) 461.
L.R.A.(N.S.) 90 and note.
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sometimes extended by operation of law throughout the judicial district in which it is issued.5 Where the injunction is directed against
the use of the premises by the defendant and by all other persons,
and is therefore regarded as one in rem, a subsequent occupant of
the premises is punishable in contempt for violating it, although he
was not a party to the proceeding and had no notice of it; 9 but it is
otherwise where the injunction is directed merely against the defend
ant therein named, and not against the use of property by others,
and the judgment is to be treated as one in personam.7 And it has
been held that an employee of a saloon keeper, who is not a party
to a suit in which his employer is enjoined from maintaining a liquor
nuisance, and who has no actual knowledge of the decree, is not guilty
of contempt in making sales of liquor in violation of the injunction,
since a servant is not presumed or required to know of that which
affects the master's right to enjoy his property, and therefore is in a
position different from that of a person dealing with the property.8
A decree for an injunction, and the abatement of a saloon nuisance,
obtained by one citizen of a county, although not enforced, is a bar
to a suit for the same purpose against the same defendant by another
citizen of the same county, in the absence of anything to show why
such first decree remains unenforced.9
Search, Seizure and Forfeiture
182. Nature of Proceeding; Constitutionality and Effect of Laws
in General.—A proceeding to condemn and destroy liquor alleged to
be kept in a prohibited district for sale contrary to the law is not
criminal, so as to require the proof of facts necessary to the condemna
tion beyond a reasonable doubt, and it seems that in summary pro
ceedings of this character there is no constitutional right to trial by
jury; at any rate a statute authorizing seizure and destruction and
providing that any person on whose premises or in whose custody any
liquor shall be found is entitled to his day in court, and after notice
of the charge, to an opportunity to present his defense and meet wit
nesses, and the benefit of the legal presumption of innocence, a jury
not being mentioned, does not provide for, nor require, a jury trial.19
Statutes providing for the forfeiture and sale or destruction of intoxi
cating liquors illegally kept for sale are uniformly held constitu5. Watkins v. Wilkerson, 141 Ga. 140 N. W. 830, 44 L.R.A.(N.S.) 1035.
163, 80 S. E. 718, Ann. Cas. 1915C
9. Dickinson v. Eichorn, 78 la, 710,
1124 and note.
43 N. W. 620, 6 L.R.A. 721.
6. Silvers v. Traverse, 82 la. 52, 47
Note: 15 Ann. Cas. 1017.
N. W. 888, 11 L.R.A. 804; State v.
10. Kirkland v. State, 72 Ark. 171,
Porter, 76 Kan. 411, 91 Pac. 1073, 13 78 S. W. 770, 105 A. S. R. 25 and
L.R.A. (N.S.) 462 and note.
note, 2 Ann. Cas. 242 and note, 65
7. Note: 13 L.R.A.(N.S.) 462.
L.R.A. 76.
8. Harris v. Hutchison, 160 la. 149,
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tional,11 and the guaranty against unreasonable search and seizure
is not violated by a statute authorizing a suit to abate a liquor nuisance
to be begun by attachment.12 A statute which does not require the
owner of the liquor to be named or to be notified unless he is known
to the officer, and which requires him, if notified, to appear forth
with, violates his constitutional right to notice of a charge of guilty
purpose, time and opportunity to prepare his defense, opportunity
to face his accusers, and the benefit of a legal presumption of inno
cence; and the same is true of a further provision that if he fails
to appear, or if he appears but fails to prove that the liquors were
lawfully kept, he shall be adjudged to pay a fine, since it imposes
on him the burden of proof as to the unlawful keeping, and author
izes an adverse judgment without evidence against either the liquor
or its owner.18
183. Requisites of Warrant.—It is commonly recognized that the
requirement, usually a constitutional one, that a search warrant shall
particularly describe the premises to be searched demands a descrip
tion so specific and accurate as to avoid unnecessary invasion of the
right of privacy, and while it is difficult to formulate any exact test
the rule has been laid down that the description must be such as
would be required in a conveyance of the premises, although other
courts declare that it is sufficient to identify the property with such
reasonable certainty as to obviate any mistake in locating it.14 Under
a constitutional provision that a warrant shall not issue except on
probable cause supported by oath or affirmation it is held that an
affidavit on information and belief is sufficient without reciting the
facts on which the belief is founded.15 The provision against unrea
sonable searches and seizures, which requires the warrant to be sup
ported by oath or affirmation, and to designate specially the persons
or objects of search or seizure, is violated by provisions of a liquor
law which does not require the warrant to state the name of any
person as keeping liquor for sale and does not restrict the officer's
action to liquors described or to those intended for sale, but directs
him to seize any liquor found in the place described in the complaint.16
Where the statute requires the owner of the liquors to be summoned
"forthwith," a warrant directing the officer to summon the party
"forthwith to appear ... at my office ... at such time as
you may appoint," although irregular, is not void and protects the
11. Note: 2 Ann. Cas. 245.
14. Rose v. State, 171 Ind. 662, 87
12. State v. Marshall, 100 Miss. 626, N. E. 103, 17 Ann. Cas. 228 and note.
56 So. 792, Ann. Cas. 1914A 434. As
15. Rose v. State, 171 Ind. 662, 87
to the constitutional provision general- N. E. 103, 17 Ann. Cas. 228.
ly, see Search and Seizure.
16. Fisher v. McGirr, 1 Gray (Mass.)
13. Fisher v. McGirr, 1 Gray (Mass.) L 61 Am. Dec. 38L
1, 61 Am. Dec. 381.
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officer in serving it. 17 And the better view, though not unanimous,
seems to be that the absence of a supporting affidavit or complaint does
not render the warrant void,18 nor can the objection be raised for the
first time on appeal from a conviction for wrongful possession of the
liquors found.19
184. Places and Subjects; Seizure for Evidence.—A vessel moored
at a wharf is a "place" to be searched for liquor, within the meaning
of a statute authorizing the search of any store, shop, warehouse, or
other building or place.20 Of course a statute requiring chancellors
to issue search warrants for intoxicating liquor which they have been
informed has been shipped into prohibition territory does not em
power them to enjoin carriers from delivering liquor which they
bring into such territory, until a certain time after it has reached its
destination and notice of its arrival has been posted, although the
discovery and destruction of the liquor would be thereby facilitated.1
However, the carrier cannot defeat a proceeding to condemn the liquors
on the ground that it has a lien for freight charges.2 Officers having
the powers of sheriffs, who are charged with the duty of enforcing
the law against the sale of intoxicating liquors, may seize articles of "
an evidentiary nature, and detain them for use before the next grand
jury as evidence against the owners of them ; and their power in this
respect is not limited to the articles which the statute commands them
to seize; nor will the failure to return them on the warrant prevent
their detention for the purposes of evidence ; 8 but where the articles
are not needed for evidentiary purposes, the courts generally hold that
they must be returned to the owner.4 In this connection it is to be
observed by way of illustration that cork stoppers, pint and half-pint
copper funnels, straining funnels, copper measures, quart, pint and
half-pint bottles, and glass mugs are reasonably evidentiary of intent
to sell intoxicating liquor when found in the possession of one charged
with its sale, so that they may be seized by the officers sent to search
the premises for liquors, although their owner is also a keeper of a
drug store ; but it is held that baskets have no evidentiary value which
will justify their seizure.5
17. State v. McNally, 34 Me. 210, 56
Am. Dec. 650.
18. Appling t. State, 95 Ark. 185,
128 S. W. 866, 28 L.R.A.(N.S.) 548
and note.
19. Frogg r. Com., 163 Ky. 175, 173
S. W. 383, L.R.A.1915D 330.
20. State ▼. McNally, 34 Me. 210,
56 Am. Dec. 650.
1. United States Exp. Co. v. State,
99 Ark. 633, 139 S. W. 637, 35 L.R.A.

(N.S.) 879.
2. State v. Creeden, 78 la. 556, 43
N. W. 673, 7 L.R.A. 295.
3. Getchell v. Page, 103 Me. 387, 69
Atl. 624, 125 A. S. R. 307, 18 L.R.A.
(N.S.) 253.
4. Note: 18 L.R.A.(N.S.) 254.
5. Getchell v. Page, 103 Me. 387, 69
Atl. 624, 125 A. S. R. 307, 18 L.R.A.
(N.S.) 253.
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X. Civil Incidents, Liabilities and Remedies
Miscellaneous Incidents
185. Generally.—There are many situations in which civil rights
asserted or remedies invoked relate to liquors or traffic in them, par
ticularly when the right or remedy is sought to be defeated on the
ground that the traffic was illegal. In regard to the effect on a land
lord's rights under the provisions of the lease, or agreements supple
menting it, of his knowledge or suspicion of its intended use for il
legal traffic in liquors as a source of prejudice to his rights, it ia
usually held that neither the rent clause, nor the penalty of the
tenant's bond conditioned against unlawful user, can be enforced
where the landlord knew at the time of leasing the premises that they
were to be used for the illegal sale of liquor.6 But some courts
hold that there must be some degree of participation, however slight,
and that mere knowledge or suspicion of the intended unlawful use,
or mere indifference, will not deprre the landlord of his remedies.7
And it may also be observed that the general rule that equity will
not compel an accounting between copartners whose business is il
legal 8 seems to be applicable where the business is that of unlaw
fully dealing in liquors.9 However, it has been held that insurance
on liquor illegally kept for sale is not necessarily void.19 Perhaps it
is worth while also to note that under the rule that a contract of
suretyship or guaranty, made by a corporation, is not ultra vires,
when entered into in the legitimate furtherance of its purposes and
business,11 it is generally held that a corporation organized for the
manufacture and sale of liquor may enter into such contracts on
behalf of customers, actual or prospective, and in the promotion of its
own business, as, for example, contracts to indemnify sureties on the
bonds of persons who retail its product ; and such an undertaking can
not ordinarily be avoided on the theory either that if is ultra vires or
that it is against public policy.12 A condition in a deed that liquor
shall not be sold on the premises is valid, though sales are not il
legal,18 and such a condition cannot be avoided on the theory that it
is in restraint of trade, where the policy of the state is to limit the
liquor traffic by heavy taxes and onerous conditions.14
6. Note: 19 L.R.A.(N.S.) 663.
Landlord and Tenant.
7. Harbison v. Shirley, 139 Ia.
117 N. W. 963, 19 L.R.A.(N.S.)
and note.
8. See Partnership.
9. Vandergrift v. Vandergrift,
Pa. St. 254, 75 Atl. 365, 18 Ann.
404 and note.
10. See Insurance, vol. 14, p.

See

11. See Corporations, vol. 7, p. 603
et seq.
605,
12. Timm v. Grand Rapids Brewing
662 Co., 160 Mich. 371, 125 N. W. 357, 27
L.R.A.(N.S.) 186 and note.
13. Smith v. Barrie, 56 Mich. 314,
226 22 N. W. 816, 56 Am. Rep. 391 ; WatCas. rous v. Allen, 57 Mich. 362, 24 N. W.
104, 58 Am. Rep. 363.
888.
14. See Deeds, vol. 8, p/ 1118.
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186. Liquor as Subject of Execution, Attachment or Replevin.—
The question whether intoxicating liquors are subject to levy and
sale under executions is treated in another place.15 A statute pro
viding that no action shall be maintained for the recovery of possession
of liquors or of the value thereof will not be construed, at least where
such a construction would render it unconstitutional, to forbid an
action to replevy liquors improperly seized from one who had them
for a lawful purpose; 16 and such an act has been held not to pre
clude an action of trespass on the case where seizure and forfeiture
have been made under an unconstitutional statue,17 but it does pre
vent recourse to such a remedy where the liquor was kept for an
unlawful purpose or turned to such ends, and was subject to seiz
ure, even when it was taken under irregular and void process,18 and
the view has been taken that it precludes replevin of liquor which is
the subject of unlawful traffic, even as against a third person who is
unlawfully in possession, or when wrongfully taken under civil proc
ess for the enforcement of a debt against one who has no property in
terest in it.19 However, it has been held that where a person from
whom liquors have been taken under a law authorizing seizure and
destruction when unlawfully kept for sale is entitled to their return,
he may in an action of replevin against the seizing officer recover
their full value in case a return cannot be had, and that the officer can
not escape liability by the fact that his term of office has expired.20
This implies that in the absence of statute to the contrary, replevin will
lie in a proper case, that is, unless there is a design to violate the law,
and this implication has some support from other authorities, al
though generally the rule that property in the custody of the law
is not subject to other judicial process is applied to intoxicating liq
uors seized on a warrant.1 It is held, for example, that replevin will
not lie for goods in the hands of a sheriff by virtue of a search
warrant in proceedings to declare a forfeiture, even if the plaintiff is
entitled to have them restored to his possession, since it is essential
to the dignity of every court, and to the prevention of confusion and
strife between different courts, that property in the custody of one
court should be immune from the process of others.2 The general re15. See Levy and Seizure.
19. Blunk v. Waugh, 32 Okla.-616,
16. Preston v. Drew, 33 Me. 558, 54 122 Pae. 717, 39 L.R.A.(N.S.) 1093
Am. Dec. 639.
and note.
Notes: 20 L.R.A.(N.S.) 1121; 17
20. Hines v. Stah], 79 Kan. 88, 99
Ann. Cas. 303.
Pac. 273, 17 Ann. Cas. 298, 131 A. S.
17. Fisher v. McGirr, 1 Gray R. 280, 20 L.R.A.(N.S-) 1118.
(Mass.) 1, 61 Am. Dec. 381.
Note: 39 L.R.A.(N.S.) 1095.
18. Lord v. Chadbourne, 42 Me. 429,
1. Note: 17 Ann. Cas. 301. And see
66 Am. Dec. 290.
generally, Replevin.
Notes: 20 L.R.A.(N.S-) 1121; 39
2. Lemp v. Fullerton, 83 la. 192, 48
L.R.A.(N.S ) 1094; 17 Ann. Cas. 303. N. W. 1034, 13 L.R.A. 408 and not*
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suit, namely, that replevin is not available in such a case is also fre
quently, made to rest on the ground that the proceedings for seizure
and forfeiture afford the owner ample opportunity to show why the
liquors should not be condemned; indeed some courts permit re
course to replevin where no provision is made for hearing the claim
ant's case in such proceedings.8 Replevin has been held to lie in
the absence of a contrary statute, notwithstanding the illegality of
the situation, as against a private person, who is in possession without
right, or where the property has been taken under process for the
enforcement of a debt of a person who has no property interest in
the liquor; but there is some authority to the contrary.*
Recovery for Liquor Illegally Sold
187. Generally.—In conformity with the general rule that a con
tract made in violation of a statute is void, and that when a cause
of action cannot be established without relying on such a contract,
no recovery can be allowed,5 the authorities are in complete accord in
holding that there can be no recovery of the price of liquors illegally
sold; the rule is applied irrespective of what particular species of
inhibition is violated by the sale,6 and recovery on negotiable paper
given and accepted for the liquor is likewise uniformly denied,7
except of course as against holders for a valuable consideration and
without notice.8 And it is to be observed that numerous legislatures
have enacted statutes to the same end as to the original debt and as
to negotiable paper given therefor.9 Of course if the sale was valid
when made, the subsequent enactment of a statute penalizing such a
transaction is not applicable, to prevent recovery; and conversely the
repeal of an act violated before the repeal will not make recovery
3. Notes: 20 L.R.A.(N.S.) 1121; 17 Ohio St. 431, 5 Am. Rep. 664; Buck
Ann. Cas. 302. As to search and seiz- v. Albee, 26 Vt. 184, 62 Am. Dec. 564.
ure of liquors, see supra, par. 182 et
Note: 61 L.R.A. 424. This is necesseq.
sarily assumed in eases dealing with
4. Note: 39 L.R.A.(N.S-) 1094, the question of conflict of laws. See
1095. And see generally, Replevin, infra, par. 189 et seq.
5. See Contracts, vol. 6, p. 699 et
7. Deering v. Chapman, 22 Me. 488,
seq.
39 Am. Dec. 592; Widoe v. Webb, 20
6. Miller v. Ammon, 145 U. S. 421, Ohio St. 431, 5 Am. Rep. 664.
12 S. Ct. 884, 36 U. S. (L. ed.) 759;
Note: 7 Ann. Cas. 362.
Lang v. Lynch, 38 Fed. 489, 4 L.R.A.
And see Bills and Notes, vol. 3,
831; Goldman v. Goodrum, 77 Ark. p. 950 et seq.
580, 92 S. W. 865, 7 Ann. Cas. 359
8. Field v. Tibbetts, 57 Me. 358, 99
and note ; Deering v. Chapman, 22 Me. Am. Dec. 779 (obiter in applying stat488, 39 Am. Dec. 592; Lord v. Chad- ute).
bourne, 42 Me. 429, 66 Am. Dec. 290
9. Field v. Tibbetts, 57 Me. 358, 99
(arguendo); Storz v. Finkelstein, 46 Am. Dec. 779; Paton v. Coit, 5 Mich.
Neb. 577, 65 N. W. 195, 30 L.R.A. 505, 72 Am. Dec. 58.
644; Adams v. Hackett, 27 N. H. 289,
Note: 7 Ann. Cas. 36L
59 Am. Dec. 376; Widoe v. Webb, 20
R. C. L. Vol. XV.—27.
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possible,10 although the contrary has been held in the case of a
sale after the enactment of a prohibitory law, before the expiration
of the seller's license, on the ground that the statute did not and
could not abrogate vested rights under existing licenses,11 such ground,
however, being contrary to the great weight of authority as to the
effect of prohibitory laws on existing licenses.12 It seems that the
sale of one's interest in a liquor business is not within the license
laws, so as to preclude recovery of the price on the theory that the
sale is illegal.18
188. Contracts or Accounts Partly Based on Illegal Items.—Where
a part only of the items of an otherwise valid contract are for liquor
illegally sold, the whole contract is vitiated if it is entire, embracing
but one transaction ; 14 and this rule precludes specific performance
of a contract for the conveyance of a lot and building where the
contract included a stock of liquors in the building, and was entire,
the latter element of the contract being illegal.15 Where on the other
hand each article of property was sold at a distinct price agreed on,
the contract is divisible and the price of the lawful items may be
recovered.18 A mortgage on land, a part of whose consideration is the
price of liquor illegally sold, may be enforced to the extent of its
lawful consideration when that is certainly ascertainable.17 Nego
tiable paper is entirely invalidated when given in part for liquor ille
gally sold, and its invalidity extends to paper given in renewal, thia
view being technically based in part on the idea that the security is
entire.18 Where illegal items form a part of an open account, recovery
may be had for the untainted items in an action on the account,19
although it is otherwise when the action is on negotiable paper given
in settlement of the account, for, as said before, the security is entire.20
It has been held that an account stated cannot be impeached by evi
dence that its basis is the price of liquor illegally sold on Sunday ; but
that in case the sale was made without a license the stated account must
fail.1 Payments made on an open account involving items for liquor
10. Note: 7 Ann. Cas. 361.
11. Adams v. Hackett, 27 N. H. 289,
59 Am. Dec. 376.
12. See supra, par. 70.
13. Note: 45 L.R.A.(N.S.) 811.
14. Note: 7 Ann. Cas. 362. And
see Contracts, vol. 6, p. 682.
15. Gerlach v. Skinner, 34 Kan. 86,
8 Pac. 257, 55 Am. Rep. 240.
i« ti„Ja „ T?„f„„ aa \*~
co
16. Boyd v. Eaton, 44 Me. 51, 69

18. Deering v. Chapman, 22 Me. 488,
39 Am. Dec. 592; Widoe v. Webb, 20
Obio St. 431, 5 Am. Rep. 664.
Note: 7 Ann. Cas. 362.
And see BlLLs AND Notes, vol. 3,
PP,-953-964- _' ^ M m. „
B
^ldoe^^b' 20 0h,° St- 431.
6 *ft "S9-. 664 (,oblt?$,Note: 7 Ann. Cas. 362.
20- Deering v. Chapman, 22 Me. 488,
39 Am Dec 5692 w'idoe ^ Webb 20

Lovell, 28 N. H. 138, 61 Am. Dee.
Note. 7 Ann Cag 3&
6(K See Contracts, vol. 6, p. 983.
1. Melchoir v. McCarthy, ' 31 Wis.
17. Shaw v. Carpenter, 54 Vt. 155, 252, 11 Am. Rep. 605. And see Ac41 Am. Rep. 837.
counts and Accounting, vol. 1, p. 209.
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illegally sold are applied by the courts to the legal items, although
when the parties have by agreement applied the payments to illegal
items, there will be no reapplication so as to impair or defeat recovery
of the legal ones, even though the amount paid for the liquor ille
gally sold could have been recovered back.2
189. Conflict of Laws in General.—The most difficult problem en
countered by the courts respecting the right to recover for liquors
sold in alleged violation of law, or to recover back money paid there
for, is presented in cases involving transactions between a seller in
one state and a purchaser in another. This situation involves a num
ber of interdependent problems distinct from and, for the most part,
more intricate than those involving the question as to the place of
sale, in criminal prosecutions for selling in violation of law.8 For
example, a question frequently before the courts in civil actions is
whether a contract which would have been illegal if made in the
forum will be denied enforcement on the ground of public policy, when
it was made in another state where the contract itself was valid. Then,
assuming that no such considerations preclude the remedy, the ques
tion arises, when some part of the contract was made in a state
having statutes restraining the liquor traffic, whether these statutes
contemplate merely the executed contract, or whether, either expressly
or by construction, they are extended to executory contracts or other
preliminary steps, so as to preclude recovery when the executory
contract or other preliminary is illegal, irrespective of whether the •
executed contract was completed in another state whose laws it did
not violate. And if only the executed contract is within the contem
plation of the statute alleged to have been violated, there still remains
the problem of determining where the contract was executed.4 It
would seem that an investigation of this chain "of problems could
begin at either end, for if the contract is void for reasons of public
policy, none of the other considerations are material, and if the
executed contract was made in the forum, and in violation of its
laws, that, too, is an end of the matter. When the contract is invalid
where made, the price cannot be recovered, although the contract if
made in the forum would be valid by its laws.5 It should also be noted
that comparatively few of the cases involve the right to recover money
paid for liquor illegally sold, most of them being brought by the
seller to recover the price. However, it seems that, except where pub
lic policy intervenes, it makes no difference which kind of action is
brought, for it is held that a statute authorizing recovery of money
2. Note: 7 Ann. Cas. 362. And see 49 N. W. 268, 29 A. S. R. 447.
F"nerally, Payment.
Note: 61 L.R.A. 434.
3. See supra, par. 130 et seq.
See generally, Conflict of Laws,
4. Note: 61 L.R.A. 418.
rol. 5, p. 960 et seq.
6. Tredwa/ v. Riley, 32 Neb. 495,
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paid for liquor can have no application to sales made outside the
state.6 The general application of the principles underlying this
phase of the liquor traffic are elsewhere discussed.7
190. Place of Completion of Executed Contract; Delivery to Car
rier.—Where the conditions are such that, under the rules referred
to in the preceding paragraph, the right of recovery depends on
whether the executed contract was consummated in a state whose laws
forbid it, it is held that if an order from the state of restraint for
liquor located in a state whose laws permit its sale relates to spe
cific liquor not a part of a general lot, that is, to an identified and ap
propriated quantity, actual delivery is not essential to consummation,
and the contract is therefore completed in the state of restraint and
no recovery therein can be had for the price.8 Where, however,
the order relates to an unidentified and unappropriated quantity of
liquor, the principle established by the great weight of authority is
that delivery to the carrier in the ordinary course of business passes
the title and consummates the contract, in the absence of special cir
cumstances showing a contrary intent; and that therefore recovery
may be had in the state of destination, although its laws would have
rendered the contract void if there made,9 assuming, of course, that
recovery is not to be denied because contrary to public policy of the
forum, or because the executory contract was there made in violation
of its laws. This rule has been applied notwithstanding the bill of
lading or receipt was taken in the seller's name, where he imme
diately assigned it to the buyer ; 10 and notwithstanding the order was
signed in the defendant's name by his wife without his knowledge
or authority, he having ratified the contract on arrival of the goods; 11
and notwithstanding that the buyer made an attempt to counter
mand the order but accepted the goods on arrival,19 or that the goods
were shipped in pursuance of a standing contract made in the dry
state to forward liquor whenever ordered.18 However, sometimes
there are circumstances which indicate that the parties intended to
postpone the consummation of the contract at least until arrival
at destination. This is true where the contract calls for delivery at
destination,14 and also where delivery is made conditional on buyer's
6. Hamilton v. Jos. Schlitz Brew- Schlitz Brewing Co., 129 la. 172, 105
ing Co., 129 la. 172, 105 N. W. 438, N. W. 438, 2 L.R.A.(N.S.) 1078; Bol2 L.R.A.(N.S.) 1078; Bollinger v. Wil- linger v. Wilson, 76 Minn. 262, 79 N.
son, 76 Minn. 262, 79 N. W. 109, 77 W. 109, 77 A. S. R. 646 and note;
A. S. R. 646.
Frankel v. Hillier, 16 N. D. 387, 113
7. See Conflict of Laws, vol. 5, N. W. 1067, 15 Ann. Cas. 265. See
p. 960 et seq.
also Conflict of Laws, vol. 5, p. 9G2.
8. Note: 61 L.R.A. 421.
10. Note: 61 L.R.A. 420.
9. Wind v. Her, 93 la. 316, 61 N.
11. Note: 61 L.R.A. 420.
W. 1001, 27 L.R.A. 219; Brown v.
12. Note: 61 L.R.A. 420.
Wieland, 116 la. 711, 89 N. W. 17, 61
13. Note: 61 L.R.A. 421.
L.R.A. 417 and note; Hamilton v. Jos.
14. Note: 61 L.R.A. 421.
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compliance with the contract by obtaining the bill of lading which the
seller takes in his own name and transmits to a bank for delivery on
payment or acceptance of a draft for the price,15 although it is to be
observed that however strongly such a situation indicates an intent
to postpone the passing of title until payment or acceptance of the
draft, its probative force is subject to be overcome by circumstances
showing that the seller did not intend to reserve title.16 The rule
that delivery to the carrier passes the title has been held inapplicable
where the purchaser reserves the right to accept or reject the goods on
their arrival,17 although it seems to be otherwise in case the right
of rejection is confined to nonconformity of the goods to the con
tract,19 and some cases make a distinction between an agreement reserv
ing the right to return the goods if not satisfactory and a contract to
purchase if satisfactory, holding that only the latter postpones the
sale.19 The question as to where the completed or executed sale is
deemed to take place is sometimes complicated by the statute of frauds.
It is true that the delivery of the liquor to the purchaser ordinarily
removes any objection based on the invalidity of the original execu
tory contract under the statute of frauds ; but, assuming that the execu
tory contract was invalid under the statute of frauds of the state
in which the order was accepted, there is no longer any foundation
for the implied agency of the carrier to accept the goods in behalf of
the purchaser, on which rests the doctrine that delivery to the car
rier is delivery to the purchaser. Under such circumstances, there
fore, the delivery to the purchaser takes place in the state in which he
receives and accepts the liquor, and therefore the executed or completed
sale is located in that state, since the acceptance of the goods by the
purchaser does not relate back to their delivery to the carrier in the
other state.20
191. Effect of Executory Contract; Where Made.—Of course, if
both the executory and executed contracts are made in a state where
they are lawful, recovery may be had unless defeated on the ground
either that the order was solicited in prohibition territory or that
recovery is contrary to the public policy of the forum—points here
inafter treated under appropriate headings. Where, however, only the
executory contract was made in the dry state, the question arises
15. Brown v. Wieland, 116 la. 711, Plaisted, 51 N. H. 436, 12 Am. Rep.
89 N. W. 17, 61 L.R.A. 417.
140.
16. Hamilton v. Jos. Schlitz Brew20. Garfield v. Paris, 96 U. S. 557,
in? Co., 129 la. 172, 105 N. W. 438, 2 24 U. S. (L. ed.) 821 (point assumed) ;
L.R.A.(N.S.) 1078 and note.
Keiwert v. Meyer, 62 Ind. 587, 30 Am.
17. Wasserboehr v. Boulier, 84 Me Rep. 206; Webber v. Howe, 36 Mich.
165, 24 Atl. 808, 30 A. S. R. 344.
150, 24 Am. Rep. 590; Rindskopf v.
Note: 61 L.R.A. 422.
De Ruyter, 39 Mich. 1, 33 Am. Rep.
18. Note: 61 L.R.A. 422.
340.
19. Wind v. Iter, 93 la. 316, 61 N.
Note: 61 L.R.A. 422.
W. 1001, 27 L.R.A. 219; Boothby v.
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whether that fact prevents recovery notwithstanding the executed con
tract was valid under the law of the state where it was consummated.
While there is some conflict of authority on this point—and, by the
way, comparatively few cases discuss the question, most of them
either proceeding on the assumption that the question must be
answered in the negative, or involving both executory and executed
contracts made in the state of restraint 1—the clearly prevailing
tendency of the courts is to uphold the transaction when completed
in its executed form in a state whose law permits it, although its
executory phase was consummated in the state having the prohibitory
or regulative law,2 most, if not all, of the cases to the contrary being
based on statutes whose language may reasonably be construed to
embrace executory contracts, as where it specifies sales and "all con
tracts and agreements relating thereto," 8 or all sales "and securities
of every kind, which either in whole or in part" are made for or
on account of liquors unlawfully sold.4 In those jurisdictions in which
the making of the executory contract in the state whose law is alleged
to have been violated is held to condemn the transaction, it becomes
necessary to determine where the executory contract was made. It
seems plain that the acceptance in one state of an order received by
mail or telephone from another completes the executory contract in
the former.5 Conversely it seems just as plain that if the seller per
sonally received the order in the state whose law is claimed to have
been violated, the executory contract is made then and there, unless
there are special circumstances postponing its acceptance.6 Where,
however, as more frequently happens, the order is taken personally by
the agent of a nonresident dealer to whom it is sent to his own state,
the executory contract is usually deemed to have been made in the
state where the order was taken, when, and only when, the agent had
authority not only to receive, but also to accept, the order, and did
in fact accept it, and not merely receive it subject to his principal's
approval.7 An order for liquor sent by mail or telegram in pursuance
of a writing sent by a dealer in one state to a prospective customer in
another, making in effect a continuing offer to furnish liquor on
certain terms from time to time when ordered, is not an order accepted
1. Note: 61 L.R.A. 424.
5. Tegler v. Shipman, 33 la. 194, 11
2. Note: 61 L.R.A. 425.
Am. Rep. 118 (arguendo).
3. Webber v. Howe, 36 Mich. 150,
6. Keiwert v. Meyer, 62 Ind. 587, 30
24 Am. Rep. 590; Rindskopf v. De Am. Rep. 206.
Ruyter, 39 Mich. 1, 33 Am. Rep. 340
7. Tegler v. Shipman, 33 la. 194, 11
(assuming the point).
Am. Rep. 118; Frankel v. Hillier, 16
4. Tegler v. Shipman, 33 1a. 194, 11 N. D. 387, 113 N. W. 1067, 15 Ann.
Am. Rep. 118.
Cas. 265.
Note: 61 L.R.A. 425.
Note: 61 L.R.A. 425.
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by the dealer in his state, but is an acceptance of the dealer's offer
in the customer's state, and consummates the contract.8
192. Effect of Soliciting Orders in State of Restraint.—The ques
tion frequently arises whether the solicitation of orders in the state
of restraint will preclude recovery when the contract initiated by
the solicitation was completed in a state whose statute does not invali
date the contract. Even when the solicitation of orders is expressly
denounced by statute in the state where the act is done, it seems to be
the rule that the unlawfulness of the solicitation will not prevent recov
ery, if the executed contract was consummated in a state whose laws
permit it, assuming of course that the executed not the executory con
tract would be the criterion in the absence of the element of solicita
tion, and in any event if both contracts were completed where law
ful ; and this is especially true where the soliciting is done by an agent
whose act is a personal offense.9 Being an offense on his part, it
precludes him from recovering his commissions on the sales.1* It has
been held, however, that the violation of a statute making it an offense
to solicit with knowledge or reason to believe that the liquor will be
sold by the purchaser in violation of law precludes recovery even
though the order was accepted and goods delivered in another state,11
although the element of knowledge or reasonable notice must be pres
ent in order to work a violation of the statute and prevent recovery.12
In the absence of a statute expressly directed at orders, it seems that
the mere solicitation of an order in a state whose laws would invali
date the contract if made there does not ordinarily prevent recovery,
although the contrary view has been taken.1* Where the purchaser's
intent is to resell in violation of law and the order is solicited with
knowledge of that fact, recovery has been denied, the ground appar
ently being that the solicitation with such knowledge is an active
encouragement to the unlawful purpose,14 thus bringing the situation
within the general rule that, while mere knowledge of the purchaser's
unlawful purpose will not prevent recovery on the ground of public
policy, active aid in effecting the purpose is fatal.15 However, the
view has been taken that something is necessary besides solicitation
and knowledge.16
193. Public Policy; Liquor Intended for Illegal Resale.—Even on
the assumption that the entire transaction, from the solicitation of
8. Gipps Brewing Co. v. De France,
91 la. 108, 58 N. W. 1087, 51 A. S. R.
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Note : 61 L.R.A. 427.
12. Note: 61 L.R.A. 427.

§ 193

INTOXICATING LIQUORS

16 R. C. L.

the order to the consummation of the sale by the delivery of the goods,
took place in another state where the sale was valid, the court of the
forum (usually the purchaser's state having the restraining statute)
may nevertheless refuse to entertain the action as contrary to the pub
lic policy of the forum. Some legislatures have effectuated this public
policy by forbidding recovery for liquor sold in another state to be
brought into the state and illegally sold. In the absence of such a
statute, it seems clear that recovery will not be denied unless the
buyer intended thus to violate the law of his own state, and the seller
had knowledge of that purpose.17 Indeed, according to the weight of
authority, not even knowledge alone of the vendee's unlawful inten
tion is sufficient, in the absence of statute, to defeat recovery, but the
vendor must have participated in that intention, or in some way,
beyond the mere sale, have done something to assist or facilitate the
violation of law.18 Of course the fact that a partnership agreement
involved the sale of liquor in violation of law cannot be invoked to
defeat recovery for liquor sold it, where the seller had no knowledge
of the facts.19 None of the cases appear to hold unqualifiedly that
mere knowledge is sufficient, but some have in effect obtained almost
the same result by giving effect to what may be termed the mental
attitude of the seller. For example, it has been declared that where the
seller knew of the purchaser's design to resell in violation of law, and
sold "with a view to" such resale, he was precluded from recovering,20
this in effect meaning that the sale itself is a sufficient active contri
bution to the result when made for the purpose of enabling the pur
chaser to sell illegally. However, this view has been limited so as
to exclude a mere correct supposition as to the buyer's unlawful pur
pose, and mere indifference as to what he does with the liquor.1 . In
this connection it may be observed that under a statute forbidding
recovery for liquor sold, "with intent to enable any person to violate"
the law, knowledge has been held to warrant an inference of intent,
17. Note : 61 L.R.A. 430.
These references include cases in18. McWhorter v. Bluthenthal, 136 volving liquor intended for resale,
Ala. 568, 33 So. 552, 96 A. S. R. 43; where both parties resided in the same
Feineman v. Sachs, 33 Kan. 621, 7 state; and the same rules of public
Pac. 222, 52 Am. Rep. 547; Anheuser- policy seem to apply to them as when
Busch Brewing Ass'n v. Mason, 44 more than one state is involved.
Minn. 318, 46 N. W. 558, 20 A. S. R.
19. Frankel v. Hillicr, 16 N. D. 387,
580, 9 L.R A. 506; Smith v. Godfrey, 113 N. W. 1067, 15 Ann. Cas. 265.
28 N. H. 379, 61 Am. Dec. 617; Hill
20. Graves v. Johnson, 156 Mass.
v. Spear, 50 N. H. 253, 9 Am. Rep. 211, 30 N. E. 818, 32 A. S. R. 446
205; Gaylord v. Soragen, 32 Vt. 110, and note, 15 L.R.A. 834 and note.
76 Am. Dec. 154; Washington Liquor
Notes: 61 L.R.A. 431; 3 Ann. Cas.
Co. v. Shaw, 38 Wash. 398, 80 Pac. 154.
536, 3 Ann. Cas. 153 and note.
1. Graves v. Johnson, 179 Mass. 53,
Notes: 15 L.R.A. 836; 61 L.R.A. 60 N. E. 383, 88 A. S. R. 355.
430; 15 Ann. Cas. 269.
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by the jury,2 although the view has been apparently taken that
there must be something in addition to knowledge, however slight,
tending to show the intent.8 Of course the seller'3 lack of knowledge
is immaterial under a statute forbidding recovery in case of a sale to
one who intends to resell in violation of the laws of another state,
for then the seller acts at his peril relative to the buyer's intention.4
194. Participation in Buyer's Unlawful Purpose.—Under the pre
vailing rule that some active participation in addition to the mere sale
is necessary, the courts seem to require very slight acts in furtherance
of the illegal purpose,5 but they will not ordinarily presume that there
was an intention to aid in violating the law, although such intent may
be inferred from special circumstances.6 A sufficient participation to
defeat recovery has been held to have taken place where the seller
packed the liquor so as to conceal its contents and prevent its detec
tion ; 7 or where he used identifying marks to enable the purchaser
to remove the packages before coming to the attention of officers;8
or where he shipped them to a fictitious consignee to prevent their
seizure.9 A fortiori, where the dealer sells to a person intending ille
gal sales, and ships to fictitious consignees and furnishes falsified
invoices to aid in the commission of perjury for the concealment of
the illegal sales, it is held that public policy forbids that he recover for
the liquor.10 Mere omission to act, such as failing to label the packages
so as to show their contents, is not participation which will defeat
recovery.11 It has been held that where the action is for liquor sold
to the defendant for resale under a license issued in the plaintiff's
name, this being violative of statute, no recovery can be had.12 When
an action to recover back money paid is brought on the ground, not
that the sale was illegal, but that the transaction is against public pol
icy and that the defendant actively participated, it must fail, because
the considerations of public policy which forbid the seller to recover
the amount due him likewise demands that the purchaser be denied the
right to recover back amounts paid.1* However, it is to be observed,
2. Tegler v. Shipman, 33 la. 194, 11
Am. Rep. 118; Wind v. Her, 93 la.
316, 61 N. W. 1001, 27 L.R.A. 219.
3. Frankel v. Hillier, 16 N. D. 387,
113 N. W. 1067, 15 Ann. Cas. 265.
Notes: 61 L.R.A. 431; 3 Ann. Cas.
155.
4. Knowlton v. Dohertv, 87 Me. 518,
33 Atl. 18, 47 A. S. R. 349.
5. Notes: 32 A. S. R. 451; 15 L.R.A.
837 ; 61 L.R.A. 432.
6. Hamilton v. Jos. Schlitz Brewing
Co., 129 la. 172, 105 N. W. 438, 2
L.R.A. (N.S.) 1078.
7. Feineman v. Sachs, 33 Kan. 621,
7 Pac. 222, 52 Am. Rep. 547.

8. Gavlord v. Soragen, 32 Vt. 110,
76 Am. Dec. 154.
9. Corbin v. Houlehan, 100 Me. 246,
61 Atl. 131, 70 L.R.A. 568.
10. Kohn v. Melcher, 43 Fed. 641,
10 L.R.A. 439.
11. Gaylord v. Soragen, 32 Vt. 110,
76 Am. Dec. 154.
12. Storz v. Finkelstein. 46 Neb. 577,
65 N. W. 195, 30 L.R.A. 644.
13. Kohn v. Melcher, 43 Fed. 641,
10 L.R.A. 439 (holding also that a
statute authorizing recovery back of
money paid for liquor sold in violation of prohibitory laws does not apply to such a situation).
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by way of reference to another subject,14 that the view is taken that
an agent who has sold goods for his principal, collected the proceeds,
and refused to turn them over cannot defend against the claim of
his principal thereto on the ground that the sales were made without a
license, and therefore illegal.15
Common Law Liability of Saloon Keeper in Tort
195. Liability for Injury Traceable to Sales in General.—The
common law gives no remedy for the mere sale of liquor to the ordi
nary man, either on the theory that it is a direct wrong or on the
ground that it is negligence, which imposes a legal liability on the
seller for damages resulting from his intoxication.16 When the action
is predicated on the fact that the sale was unlawful some courts have
allowed recovery and others have intimated that there is no insuper
able objection to recovery.17 However, comparatively few courts have
taken this position, and it has not only been declared in actions under
the civil damage acts that such legislation affords remedies unknown to
the common law,18 but it has been expressly held in a number of cases
that no such recovery can be had in the absence of statute. One of
the favorite reasons for denying recovery in actions predicated on the
fact that the sale was unlawful is that the drinking, not the selling,
is the proximate cause of the injury, and that therefore the action
must fail under the doctrine of contributory negligence, or of volenti
non fit injuria,19 and where the sale is unlawful because made to an
intoxicated person, it is held that, even assuming that he was so
drunk as to make the exercise of care impossible on his part, recovery
cannot be had since his drinking thus to excess in the first instance
is such negligence as defeats the action.20 There are. then, two prin
cipal phases of the question: Does the criminal sale of liquor con
stitute a private wrong for which an action will lie, and if it does, may
the doctrine of volenti non fit injuria or of contributory negligence
be invoked to defeat recovery? With reference to these queries it is
significant that the majority of the few cases allowing recovery
involved actions for injuries to, or the death of, slaves following the
14. See Principal and Agent.
18. Volans v. Owen, 74 N. Y. 526,
15. Hertzler v. Geigley, 196 Pa. St. 30 Am. Rep. 337; Mead v. Stratton,
419, 46 Atl. 366, 79 A. S. R. 724.
87 N. Y. 493, 41 Am. Rep. 386.
16. Anderson v. Diaz, 77 Ark. 606,
Note: 44 L.R.A.(N.S.) 299; 50
92 S. W. 861, 113 A. S. R, 180, 4 L.R.A.(N.S.) 859.
L.R.A.(N.S.) 694; Cruse v. Aden, 127
19. King v. Henkie, 80 Ala. 505, 60
111. 231, 20 N. E. 73, 3 L.R.A. 327.
Am. Rep. 119; Britton v. Samuels, 143
Note: 40 L.R.A. (N.S.) 360.
Kv. 129, 136 S. W. 143, 34 L.R.A.
17. Riden v. Grimm, 97 Tenn. 220, (N.S.) 1036.
36 S. W. 1097, 35 L.R.A. 587.
Note: 44 L.R.A.(N.S.) 299.
Notes: 34 L.R.A. (N.S.) 1037; 44
20. King v. Henkie, 80 Ala. 505, 60
L.R.A.(N.S.) 300.
Am. Rep. 119.
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sale of liquor to them in violation of law.1 A slave was not sui juris,
could not legally consent to anything prejudicial to his master's inter
ests, and, while a moral being capable of discretion, he was neverthe
less a mere chattel of his owner. It would seem, then, that neither
the doctrine of volenti non fit injuria, assuming that it may be
invoked against a third person, nor the doctrine of intervening negli
gence as applied to the act of a slave, should be allowed to prejudice
the master's proprietary rights in him as a chattel. If this is true,
the cases allowing recovery by the master for injury to the slave are
clearly distinguishable from those denying recovery in the case of a
person sui juris. However, such an argument has in form been
denied, that is, it has been said that the will (not negligence) of a
slave may interrupt a chain of consequences, as in the event of his
suicide with a rope furnished him by another, although it was entirely
inapplicable because recovery must be denied under the doctrine of
damnum absque injuria, and was also inapplicable because it was,
as it had to be, instituted by the master.2 The only ground, then, on
which recovery could have been denied, assuming the doctrine of
proximate cause to have been satisfied in other respects, was the one
rejected without discussion, namely, that the mere criminality of the
act does not imply an injury that will warrant a recovery. On this
point it is to be observed that the sale of liquor when lawful, as it is
at common law,8 is not an injury to nor an act directed at the pur
chaser. If there is any technical injury, it is because the act is for
bidden by law. Unlike the case, for example, of inflicting a personal
injury while driving a vehicle at an unlawful speed, where the injury
occurs irrespective of the speed laws, the sale of liquor, in and of itself,
works no legal injury.4 Further illustration of this point is found
in a case allowing recovery for injury to a minor while employed
in violation of a child labor law, on the ground that "the breach of
the statute is actionable negligence whenever it is shown that the
injuries were sustained in the course of the employment." In this
case also the injury occurred without reference to the fact that the
law was violated. There is nothing in such cases to indicate that the
mere fact that the sale of liquor is in violation of law is any ground
for refusing application to the doctrine damnum absque injuria.5
196. Effect of General Death Act.—The death, caused directly or
indirectly by liquor, of one who could not have maintained an action
against the seller had he lived 9 is not within a general statute giving
a right of action for death by wrongful act, when, as is usually the
1. Notes : 36 A. S. R. 830 ; 34 L.R.A.
4. Riden v. Grimm, 97 Tenn. 220,
(N.S.) 1037; 44 LJt.A.(N.S.) 300.
36 S. W. 1097, 35 L.R.A. 587.
2. Harrison v. Berkley, 1 Strob. L.
5. Britton v. Samuels, 143 Ky. 129,
(S. C.) 525, 47 Am. Dee. 578.
136 S. W. 143, 34 L.RA.(N.S.) 1036.
3. See supra, par. 7.
6. See supra, par. 195.
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case, the act is confined, either expressly or by construction, to cases
in which the deceased could have maintained an action if he had
survived.7 Furthermore it has been held that the term "wrongful
act" as used in a death statute contemplates an act wilfully or negli
gently directed against the person, and therefore does not include a
sale of liquor which is wrongful only in the sense that it violates a
statute.8 In any event there can be no recovery under a death act
unless the intoxication of the purchaser, or the drinking of the liquor,
was the proximate cause of the injury.9
197. Duty and Liability to Patrons on Premises.—It has been held
that a saloon keeper does not hold himself out as a protector of his
patrons, and is not bound to the same degree of care toward them as
devolves on innkeepers and carriers; and that therefore he is not
liable for injuries caused by a malicious assault committed by his
barkeeper not in the scope of his employment.10 And whatever may
be said of this view generally, there is some reason in applying it to
a person who having patronized the place and subsequently departed,
re-enters, not as a patron, but to renew a dispute with a drunken
patron who kills or injures him in an ensuing encounter.11 However,
the greater number of decisions and the better reason appear to favor
placing on the proprietor the duty of seeing to it that the patron is
not injured, either by those in his employ or by drunken or vicious
men whom he may choose to harbor.12 A proprietor has been held
liable for injuries inflicted in his presence on a sleeping patron, by
the act of a third person in setting him on fire; " and where such
an act was done by the defendant's servant left in charge of the saloon,
such was held to present even a stronger case against the defendant.14
7. King v. Henkie, 80 Ala. 505, 60 Minn. 40, 85 N. W. 913, 85 A. S. R.
Am. Rep. 115. See generally, Death, 446 and note, 53 L.R.A. 803; Curran
vol. 8, p. 745.
v. Olson, 88 Minn. 307, 92 N. W. 1124,
8. Britton v. Samuels, 143 Ky. 129, 97 A. S. R. 517 and note, 60 L.R.A.
136 S. W. 143, 34 L.R.A.(N.S.) 1036. 733; Rommel v. Schambacher, 120 Pa.
9. Reldinp v. Johnson, 86 Ga. 177, St. 579, 11 Atl. 779, 6 A. S. R. 732
12 S. E. 304, 11 L.R.A. 53; Walker v. and note; Beilke v. Carroll, 51 Wash.
Collinsworlh, 144 Ky. 3, 137 S. W. 395, 98 Pac. 1119, 130 A. S. R. 1103,
7C6, Ann. Cas. 1913A 510, 44 L.R.A. 22 L.R.A.(N.S.) 527.
(N.S.) 290 and note.
Notes: 36 A. S. R. 830; 113 A. S.
Notes: 34 L.R.A.(N.S.) 1038; Ann. R. 182; 4 L.R.A.(N.S-) 650; Ann.
Cas. 1913A 512.
Cas. 1913A 512.
And see generally, Death, vol. 8, p.
13. Curran v. Olson, 88 Minn. 307,
742.
92 N. W. 1124, 97 A. S. R. 517 and
10. Anderson v. Diaz, 77 Ark. 606, note, 60 L.R.A. 733; Rommel v.
c,2 S. W. 861, 113 A. S. R. 180, 4 Schambacher, 120 Pa. St. 579, 11 Atl.
L.R.A.(N.S.) 649 (setting fire to 779, 6 A. S. R. 732.
drunken patron).
14. Beilke v. Carroll, 51 Wash. 395,
11. Belding v. Johnson, 86 Ga. 177, 98 Pac. 1119, 130 A. S. R. 1103, 22
12 S. E. 304, 11 L.R.A. 53.
L.R.A. (N.S.) 527.
12. Mastad v. Swedish Brethren, 83
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This is directly opposed to the view that the proprietor of a saloon
who is guilty of no negligence in selecting a bartender is not respon
sible to a patron injured by the servant's sportive or malicious act
outside the scope of his employment, such as setting fire to a patron
helplessly drunk.15
Civil Damage Acts; Liability on Bond
198. Constitutionality and General Effect of Laws.—To supply
the defect of the common law, which affords practically nothing in
the way of remedies for injury or damage caused by intoxication, the.
legislatures of many states passed statutes giving a right of action
in the premises; and while most of them have been assailed upon
constitutional grounds, they have with practical uniformity been
upheld.16 It has been said that civil damage laws are penal in char
acter and should, according to well understood canons, be strictly
construed;17 but the prevailing view is that such legislation is
remedial and should be largely and beneficially construed so as to sup
press the mischief and advance the remedy.1s
199. Persons Liable and Nature of Liability in General.—Where
both the title and most of the provisions of a liquor act point clearly
to the business of selling liquor as the subject of control, a provision
therein for the recovery of damages from any person selling or
giving liquor does not create a right of action against one who gives
another a drink as a mere act of hospitality or courtesy and without
gain.19 A considerable number of authorities support the view that
dealers who have contributed to the intoxication, or a general state
of intoxication, may be joined in an action to recover for the result
ing damages; 20 and it is of interest to note, in this connection, a sug
gestion that considerable liberality in permitting the joinder of
parties should be exercised, since joinder does not entail liability on
any persons who are not satisfactorily shown to have contributed to
the condition that caused the damage.1 It is generally held, and
usually by virtue of the language of the statute, that mere contribution
to the intoxication is sufficient to support recovery, although it was
duo in part to liquor furnished by persons other than the defendant; 2
15. Anderson v. Diaz, 77 Ark. 606, Mead v. Stratton, 87 N. Y. 493, 41
92 S. W. 861. 113 A. S. R. 180, 4 Am. Rep. 386.
L.R.A.(N.S.) 649.
Note: 1 Ann. Cas. 134.
16. Notes: 35 Am. Dec. 338; 48
19. Cruse v. Aden. 127 111. 231, 20
Am. Dec. 620; 10 L.R.A. 80.
N. E. 73, 3 L.R.A. 327.
17. Cruse v. Aden, 127 111. 231, 20
20. Note: 14 Ann. Cas. 1057.
N. E. 73, 3 L.R.A. 327.
1. Hedlund v. Geyer, 234 111. 589,
Note: 48 Am. Dec. 626.
85 N. E. 203. 14 Ann. Cas. 1055.
18. Buekmaster v. McElroy, 20 Neb.
2. Jones v. Bates, 26 Neb. 693. 42
557, 41 N. W. 76, 57 Am. Rep. 843; N. W. 751, 4 L.R.A. 495 and note.
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but it seems that the defendant's act must have materially and appre
ciably contributed to the buyer's intoxication.8 However, it has been
held that where the action is based on repeated intoxication for a
period of years evidence that dealers other than the defendant also
furnished liquor, while not available to excuse the defendant for the
general result to which he contributed, is admissible for the purpose
of showing independent acts of intoxication from other liquor, for
which the defendant could not be held responsible.4 The wife of a
habitual drunkard cannot recover of a seller of intoxicating liquors
for the acts of her husband, done while perfectly sober, though the
defendant had contributed to the formation of the habit; yet if a
man who is habitually drunk for a specified period assaults his wife
at that time, a dealer who by selling him liquor had caused that
drunkenness in whole or in part is liable, if his intoxication at that
time was the cause of the assault.5 In an action to recover damages
for furnishing liquor to one who has a habit of drinking to excess,
in order to warrant a recovery under counts covering a period of time,
the plaintiff must show a sale within the period named; but under
counts where particular days are set out a recovery may be had for
injuries suffered by reason of a sale on any day not used as a basis for
recovery under another count; and in such an action there can be
only one allowance of damages for one sale, and only one sale allowed
for under any count; and damages can only be allowed for permitting
loitering about the premises where liquors are sold for the particular
occasions proved other than those when sales are alleged to have been
made.6
200. Liability of Sureties; Incidents of Bond.—The generally
accepted rules as to the nature and extent of the liability of sureties '
are radically modified by statutes making the seller and his sureties
liable by reason of furnishing liquor contributing to the intoxication,
and providing that the sureties shall be jointly and severally liable
with the seller; for when, under such conditions, an injury to a
woman's means of support results from total incapacity of her hus
band, produced by drinking liquor furnished by the principal during
a series of years, the action may be maintained against him and his
sureties on his bonds covering the respective years during which the
injury was being produced.8 The surety is liable for successive re
coveries for injuries caused by his principal's illegal sale of liquor,
Notes: 48 Am. Dee. 627 ; 21 Ann.
Cas. 394.
3. Note: 21 Ann. Cas. 395.
4. Kirchner v. Myers, 35 Ohio St.
85, 35 Am. Rep. 598 ; Kennedy v. Garrigan, 23 S. D. 265, 121 N. W. 783,
21 Ann. Cas. 392 and note.
5. Minot v. Doherty, 203 Mass. 37,

89 N. E. 188, 133 A. S. R. 281.
6. Sackett v. Ruder, 152 Mass. 397,
25 N. E. 736, 9 L.R.A. 391.
7. See Principal and Surety.
8. Merrinane v. Miller, 157 Mich,
279, 118 N. W. 11, 25 L.R.A.(N.S.)
585 and note.
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until he has paid the face of the bond, and the amount which has
been paid by the principal in former actions against them jointly
is immaterial.9 The sureties may be held liable for exemplary dam
ages to the extent of the penalty of the bond, but the penalty is the
maximum even where the statute authorizes recovery of exemplary
damages.10 The amount of the bond has been held a penalty to be
enforced to the amount of actual damages, and not in the nature of
liquidated damages to be recovered as arf entire sum by one injured
through its violation, especially where the statute provides that the
sureties shall be jointly and severally liable to such persons, "for the
payment of said damages." 11 A bond given in obedience to a statute
requiring it to be conditioned for the faithful observance of liquor
laws constitutes a contract that unlawful sales will not be made, and
a breach inures to the benefit of injured third persons; furthermore
an action thereon being ex contractu, although the breach is effected
by a tort, the action survives the saloon keeper's death ; and an action
by a private party is not to be denied because the bond is required
to be executed to the state, where the statute makes the sureties liable
for any damage due to a breach for which the principal would have
been liable, and providing further that one injured by the intoxication
of any person may recover from him who caused the intoxication by
illegally furnishing the liquor.16
201. Liability of Premises or Owner.—The subjection of leased
premises knowingly permitted to be used for the sale of liquors to the
payment of any judgment recovered against the occupant in conse
quence of sale by him is a valid exercise of the police power and not
violative of constitutional rights.18 Certainly it works no uncon
stitutional deprivation of the right to use property, since such is but a
partial exercise of the legislative power to limit and restrain the liquor
traffic, or prohibit it altogether.14 It has been held that making the
building and premises where intoxicating liquors are sold with per
mission of the owner liable to sale under a judgment against the
occupant for damages from the sale of such liquors applies only to
owners or those having a rentable interest in, or right to control, the
property, and not to a contingent interest, such as that of a mort
gagee;15 and likewise that a statute making the owner personally
9. Squires v. Miller, 173 Mich. 304, 450, 141 N. W. 793, 47 L.R.A.(N.S.)
138 N. W. 1062, 43 L.R.A.(N.S-) 76. 183.
10. Merrinane v. Miller, 157 Mich.
13. Wall v. Allen, 244 111. 456, 91
279, 118 N. W. 11, 25 L.R.A.(N.S.) N. E. 678, 18 Ann. Cas. 165 and note;
585.
Bertholf v. O'Reilly, 74 N. Y. 509, 30 '
Note: 43 L.R.A.(N.S.) 76.
Am. Rep. 323.
11. State v. Larson, 83 Minn. 124,
14. Bertholf v. O'Reilly, 74 N. X,
86 N. W. 3, 54 L.R.A. 487. And see 509, 30 Am. Rep. 323.
supra, par. 77, 78.
15. Bell v. Cassem, 158 Hl. 45, 41
12. Koski v. Pakkala, 121 Minn. N. E. 1089, 29 L.R.A. 571.
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liable when he permits the premises so to be used does not apply to
a reversioner, but there are cases which contain contrary holdings,
though some of them are apparently to be accounted for by special
facts, or the state of the pleadings.16 A wife who knowingly permits
her husband to sell liquor in a building occupied by her is within a
statute extending the liability for damages to a person owning, renting
or permitting the occupation of any building with knowledge that it
is to be used for liquor selling; and it seems that the fact that the
possession was given before the act went into effect is immaterial.17
Under such statutes, the owner is permitted to be joined with the
seller, though such joinder has been held unnecessary.18 Where the
statute makes the owners jointly liable with "the person or persons"
selling "as aforesaid," reference being had to the liability imposed
on sellers, which is also made joint, it is held that a consenting owner
may be joined with a dealer operating in another building owned by
a third person, reliance being placed on the argument above sug
gested that joinder does not mean judgment, and that an owner
cannot be held liable for intoxication to which his lessee did not
contribute.19
202. Sale by Servant or Partner.—The conflict existing with
regard to the criminal responsibility of the dealer for sales by his
agent or servant 20 has no counterpart in the decisions passing upon
his civil liability for such unauthorized acts. It is well settled that a
dealer is liable for all illegal sales made by his servant in opposition
to his orders or instructions or without his consent, arising either
under the civil damage acts or under other statutory enactments mak
ing him civilly liable for an illegal sale; 1 and the same rule has been
applied to a sale by one member of a partnership without the knowl
edge or consent of the others.2 The defendant engages in the business
of selling liquor voluntarily, and chooses to intrust the details of the
business to a servant. If he forbids the making of sales to the intem
perate person, and his servant negligently, through forgetfulness of
the instruction given him, or through a failure to recognize the person,
continues to make sales to that person, there is no reason why the
defendant should not be responsible for the wrongful act. The sale
is his sale, made in the performance of his business, and is an act
within the general scope of the servant's employment.8 A saloon
16. Note: 14 Ann. Cas. 1057.
35 Am. Rep. 376.
17. Mead v. Stratton, 87 N. Y. 493,
Notes: 48 Am. Dec. 627; 13 Ann.
41 Am. Rep. 386.
Cas. 327; Ann. Cas. 1912A 1111.
18. Note: 14 Ann. Cas. 1058.
2. Mathre v.' Story City Drug Co.,
19. Hedlund v. Geyer, 234 111. 589, 130 la. 111, 106 N. W. 303, 8 Ann.,
85 N. E. 203, 14 Ann. Cas. 1055 and Cas. 275.
note.
3. George v. Gobey, 128 Mass. 280,
20. See supra, par. 120 et seq.
35 Am. Rep. 376.
1. George v. Gobey, 128 Mass. 289,
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keeper has been held liable in case the liquor which caused the injury
was sold by one employed by him to clean the saloon, if he had been
temporarily left in charge of the place while it was open for business.4
And it may be observed that a manufacturer of a beverage is respon
sible for the fraudulent representations of his agent, to secure a mer
chant to handle it, that it is not alcoholic.5
203. Persons Who May Maintain Statutory Action.—It has been
held that the purchaser may recover for injuries resulting from drink
ing the liquor where the remedy is given to "individuals" who sustain
damage; 6 but the theft of money by a third person from the intoxi
cated purchaser is not contemplated by a statute requiring a saloon
keeper's bond to be conditioned for the payment of damages occasioned
by liquor sold by him ; 7 certainly it is not within the contemplation
of a statute giving a remedy to every spouse, child, parent, "or other
person," since such an act is obviously intended for the benefit of
third persons.8 Of course the seller cannot recover against the intox
icated person for personal injuries inflicted by the latter, where the
statute makes them jointly liable for injuries inflicted by the
intoxicated person.9 A husband may maintain an action for injury
to his means of support by the intoxication of his wife; and he is
especially entitled to sue where the statute expressly includes a "hus
band" in the enumeration of persons who may pursue the remedy
given.1*
204. Injuries Supporting Action in General; Death.—Civil dam
age acts are variously worded, and have been invoked in actions to
recover for injuries inflicted by intoxicated persons, or sustained as a
consequence in some degree of the intoxication.11 Where injury to
"means of support" is the gravamen of the action, the plaintiff, in
order to maintain the action, must show that by or in consequence
of the intoxication or the acts of the intoxicated person his accustomed
means of maintenance have been cut off or curtailed, or that he has
been reduced to a state of dependence, by being deprived of the sup
port which he had before enjoyed; but a father cannot recover in
such an action involving the incapacitation of his son unless the son's
services were necessary to his support, or that the care of the son so
diminished the father's means as to render them inadequate.12 Suicide
4. Dice v. Sherborne.™, 152 Mich.
8. Brooks v. Cook, 44 Mich. 617, 7
601. 116 N. W. 416, 16 L.R.A.(N.S.) N. W. 216, 38 Am. Rep. 282.
765.
9. Aldrieh v. Harvey, 50 Vt. 162,
5. Havnor Mfqr. Co. v. Davis, 147 28 Am. Rep. 501.
N. C. 267, 61 S. E. 54, 17 L.R.A.
10. Moran v. Goodwin, 130 Mass.
(N.S.) 193.
158, 30 Am. Rep. 443.
6. Bnekmaster v. McElrov, 20 Neb.
11. Notes: 52 Am. Rep. 160; 85
557, 31 N. W. 76, 57 Am.' Rep. 843. A. S. R. 449.
7. Gape v. Harvey, 66 Ark. 68, 48
12. Volans v. Owen, 74 N. Y. 526,
S. W. 898, 74 A. S. R. 70, 43 L.R.A. 30 Am. Rep. 337.
143.
R. C. L. Vol. XV.—28.
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of the husband when proximately caused by his intoxication will
support the wife's action for injury to her means of support.18 When
the action is given to a "dependent," the plaintiff when a wife must
show a lawful marriage, and, when a child, must show his legitimacy.14
The term "in person" as used in a statute authorizing recovery for
injury in person, property or means of support has been construed
to mean "in body," and therefore not to authorize recovery for a
habitual inebriate's threatening language and vulgar conduct toward
the wife when not resulting in impairment of her health ; 15 but
recovery may be had where such conduct results in injury to health.16
Under an act authorizing recovery for injury to person or prop
erty, the father of a son twenty-five years of age, between whom
and the son no family relation subsists, is not a person aggrieved so
as to be entitled to recover for moneys voluntarily expended by him
for medical attendance, nursing, etc., of his son during the illness
of the son, from injuries sustained by him from a sale of liquor to him
when intoxicated; and the father cannot recover in such case by
reason of his contingent liability for his son's support under the poor
laws on account of such injuries, there being no certainty that such
liability will ever attach, and the contingency being therefore too
remote.17 It has been held not only that there can be no recovery
for the death of a husband under a civil damage act which does not
expressly give a remedy therefor, where there is no general act allow
ing recovery for death,1* but also that no action can be maintained
for injury to support by death of a husband, where there is, in gen
eral, no right of action for death.19 However, according to the weight
of authority and reason, the fact that the injury to means of support
was due to the death of the husband does not preclude recovery under
a statute giving a wife a right of action for injury to her means of
support by death of her husband due to his intoxication or that of
another, even though there could be no direct recovery for the death.20
13. Garrigan v. Kennedy, 19 S. D. clear suggestion that injury to
11, 101 N. W. 1081, 117 A. S. R. 927, of support was involved).
8 Ann. Cas. 1125. And see infra,
19. Davis v. Justice, 31 Ohio St. 359,
par. 206.
,
27 Am. Rep. 514; Kirchner v. Myers,
14. Good v. Towns, 56 Vt. 410, 48 35 Ohio St. 85, 35 Am. Rep. 598.
Am. Rep. 799.
Note: 1 Ann. Cas. 135.
15. Callowav v. Laydon, 47 la. 456,
20. Brockway v. Patterson, 72 Mich.
29 Am. Rep. 489.
122, 40 N. W. 192, 1 L.R.A. 708; Roose
Notes: 48 Am. Dec. 625; 85 A. S. v. Perkins, 9 Neb. 304, 2 N. W. 715,
R. 454.
31 Am. Rep. 409; Mead v. Stratton,
16. Note: 85 A. S. R, 454.
87 N. Y. 493, 41 Am. Rep. 386; Stef17. Veon v. Creaton, 138 Pa. St. ford v. Levinger, 16 S. D. 118, 91 N.
48, 20 Atl. 865, 9 L.RA. 814.
W. 462, 102 A. S. R. 686, 1 Ann. Cas.
18. Barrett v. Dolan, 130 Mass. 366, 132 and note; Garrigan v. Kennedy,
39 Am. Rep. 456 (this case proceeded 19 S. D. 11, 101 N. W. 1081, 117
upon the assumption that the action A. S. R. 927, 8 Ann. Cas. 1125.
was for "death" although there is a
Note: 48 Am. Dec. 630.
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205. Effect of Wife's Contribution to Husband's Condition.—While
it has been held that a wife need not show herself free from con
tributory negligence, since the sale of the liquor constitutes a violation
of positive law, and an invasion of her right of personal security,
the doctrine of contributory negligence having no application, such
seems not to be the prevailing view, for it has not only been expressly
held that her direct contribution to the husband's intoxication pre
cludes recovery,1 but this rule is to be implied from cases holding
that particular circumstances did not indicate that she had so con
tributed to the intoxication as to preclude recovery. At any rate a
wife is not precluded from recovering because she has independent
means or is able to earn her own living,2 nor because she signed the
defendant's petition for a license, and those of other dealers in the
community.8 Likewise, no such consent or negligent contribution
to the intoxication of the husband as will preclude recovery for his
death is necessarily to be inferred from the fact that she was in the
habit of letting him have portions of his wages previously deposited
. with her, although she had reason to believe he would spend them
for liquor; 4 and it is held that even where she purchases liquor for
the husband under compulsion or to keep him at home, she does not
defeat her right of recovery.1
206. Necessity that Intoxication Be Proximate Cause of Injury.—
Whether injury or damage remotely as well as proximately due to
the intoxication may be recovered under a civil damage act depends
i lsually upon the phraseology of the statute. The type of act frequently
used provides for recovery for injury to person, property or means
of support "by an intoxicated person, or in consequence of the intox
ication of any person" (the second phrase sometimes reading "by
reason of"). Where, under such a law an action is brought for an
injury inflicted by the affirmative act of an intoxicated person, and
is therefore based on the clause "by an intoxicated person," the courts
are practically unanimous in holding that it is not necessary that the
intoxication be the proximate cause of the injury,6 and the fact that
the plaintiff himself was also intoxicated has no bearing upon the
case, except upon the weight to be given his testimony.7 For the
purpose of applying this rule, the injury was regarded as having
been inflicted by an intoxicated person, not only where the plaintiff
himself was injured by the act of an intoxicated person,8 or such
1. Note: 85 A. S. E. 453.
6. Notes: 13 L.R.A.(N.S-) 1158; 50
2. Note: 25 Am. Rep. 360.
L.R.A.(N.S.) 858; Ann. Cas. 1913A
3. Jockers v. Borgman, 29 Kan. 109, 512.
44 Am. Rep. 625.
7. Heikkala v. Isaacson, 178 Mich.
4. Huff v. Aultman, 69 la. 71, 28 176, 144 N. W. 508, 50 L.R.A.(N.S-)
N. W. 440, 58 Am. Rep. 213.
857.
5. Note: 85 A. S. R. 453.
8. King v. Haley, 86 111. 106, 29
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person killed the plaintiff's means of support, that is, her husband,*
but also where the loss of support resulted from the suicide during
intoxication of the plaintiff's husband or father.10 Where, on the
other hand, the injuries were not inflicted by the act of the intoxicated
person and the plaintiff's right to recover must be based upon the
clause giving a right of action for injuries "in consequence of the
intoxication," or its equivalent, it is usually held that there can be
no recovery unless the intoxication was the proximate cause of the
injury.11 A provision, without .alternative, relative to injuries "in
consequence of" the furnishing of liquor has been held to include
only injuries thereby proximately caused;12 and the same has been
held under a statute similarly specifying injuries "on account of
the use of liquor,18 but there is authority to the contrary.14
207. When Intoxication Is Proximate Cause.—The question as to
what constitutes the proximate cause of the injury or damage 15 is
of course one of fact to be determined in the light of the particular
facts of the many cases on the question.16 The intervening act of one
who, in defending himself against assault by an inebriate, injures or
kills him does not prevent the intoxication from being the proximate
cause of the injury; 17 and the killing of a man by a railroad train,
inferred from the fact that his body was found on the tracks after
he was last seen intoxicated, will be deemed to have been proximately
due to his intoxication in the absence of an appearance of negligence
on the part of the railroad.18 The acts of a saloon keeper in making a
man helplessly drunk and placing him in a carriage, drawn by a
Am. Rep. 14; Heikkala v. Isaacson, 442, 3 Ann. Cas. 57 and note (the
178 Mich. 176, 144 N. W. 508, 50 case involving injury to drunken son
L.R.A.(N.S.) 857 and note.
by one whom he assaulted).
9. Broekway v. Patterson, 72 Mich. "Notes: 13 L.R.A.(N.S.) 1159, 1161;
122, 40 N. W. 192, 1 L.R.A. 708.
50 L.R.A.(N.S.) 859.
10. Bristline v. Ney, 134 la. 172,
12. Roach v. Kelly, 194 Pa. St. 24,
111 N. W. 422, 13 Ann. Cas. 196, 13 44 Atl. 1090, 75 A. S. R. 685.
L.R.A.(N.S.) 1158 and note; Dice v.
13. Note: 13 L.R.A.(N.S.) 1160.
Sherberneau, 152 Mich. 601, 116 N.
14. Dunlap v. Wagner, 85 Ind. 529,
W. 416, 16 L.R.A. (N.S.) 765; Neu v. 44 Am. Rep. 42 (this case is shown
McKeehnie, 95 N. Y. 632, 47 Am. Rep. in note 13 L.R.A. (N.S.) 1160, to have
89.
been overruled; furthermore the deci11. Shugart v. Egan, 83 111. 56, 25 sion was not necessary, as the intosiAm. Rep. 359 and note (the case in- cation was held the proximate cause),
volving stabbing of drunken husband
Note: 13 L.R.A.(N.S-) 1160.
by one whom he insulted and men15. See generally, PnoxiM ate Cause.
aced) ; Schmidt v. Mitchell, 84 111. 195,
16. Notes: 3 Ann. Cas. 59; 13 Ann.
25 Am. Rep. 446 (death of husband Cas. 200.
wounded while drunk, from operation
17. Shugart v. TC^an, 83 Til. 56, 25
performed through surgeon's mistake Am. Rep. 359 and note; Carrier v.
as to its necessity) ; Schroder v. Craw- McKee, 99 Me. 364, 59 Atl. 442, 3
ford, 94 111. 357, 34 Am. Rep. 236 Ann. Cas. 57 and note,
(drunken husband killed by train) ;
18. Schroder v. Crawford, 94 I1L
Currier v. McKee, 99 Me. 364, 59 Atl. .357, 34 Am. Rep. 236.
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gentle horse which he had borrowed, bear such proximity to the
death of the horse while running away as to warrant recovery by its
owner from the saloon keeper.19 However, the intoxication of a hus
band will not be deemed the proximate cause of his death from a
surgical operation performed under a mistake as to its necessity, for
the purpose of eliminating danger from a wound inflicted by one with
whom he, while drunk, began an affray.26 And the furnishing of
liquor is not the proximate cause of the death of the purchaser who,
while running away from the police after engaging in a fight, slipped
down an embankment which he was trying to climb and fell into
a sewer hole that had been negligently left uncovered.1 Where a
person commits suicide as the result of bis previous intoxication, such
intoxication is the proximate cause of his death, and the seller of the
liquor is liable therefor under a civil damage act, whether the deceased
was sober or intoxicated at the time he committed suicide.2 There is
some difference of opinion as to the. status of loss of support resulting
from imprisonment for a crime committed by a husband while intoxi
cated.8 A few cases of proximate cause have arisen in actions at com
mon law or under a death act. A possibility that the rule of proximate
cause is not rigidly applied in actions under civil damage acts is sug
gested by comparing the view that suicide by an intoxicated person is
the proximate result of intoxication with a decision that the sale of the
liquor or its consumption or the resulting intoxication is not the proxi
mate cause of a homicide committed by one under its influence, so as to
render the seller liable for the death, under statutory provisions giving
a right of action for wrongful death, even though the sale was unlaw
ful.4 It has also been held in an action at common law that the sale of
liquor to an intoxicated person is not the legal and natural cause of
the death of a third person, who is killed by the former after a quarrel
between them over a previous wager and the custody of the stakes,
so as to render the seller liable in damages therefor under statutes
which provide that damages are too remote if only the imaginary or
possible result of the tortious act or other and contingent circum
stances preponderate largely in causing the injurious effect, as well
as those traceable to the act, but not its legal and natural consequence.5
So the view has been taken that the sale of liquor is not the proximate
19. Dunlap v. Wagner, 85 Ind. 529, paragraph, proximate cause is usually
44 Am. Rep. 42.
immaterial in a suicide case involving
20. Schmidt v. Mitchell, 84 111. 195, injury to means of support.
25 Am. Rep. 446.
3. Note: 85 A. S. R. 451.
1. Roach v. Kelly, 194 Pa. St. 24,
4. Walker v. Collinsworth, 144 Ky.
44 Atl. 1090, 75 A. S. R. 685.
3, 137 S. W. 766, Ann. Cas. 1913A 510
2. Garrigan v. Kennedy, 19 S. D. and note, 44 L.R.A.(N.S-) 299.
11, 101 N. W. 1031, 117 A. S. R. 927,
5. Belding v. Johnson, 86 Ga. 177,
8 Ann. Cas. 1125. Note, however, 12 S. E. 304, 11 L.R.A. 53.
that, as shown in the preceding text
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cause of injuries inflicted upon the purchaser while helplessly drunk
by the sportive or malicious act of a third person.9
Actions
208. Selling to Inebriate or Infant; Ignorance or Mistake as De
fense; Prior Notice.—Where the action is grounded upon a sale to
an intoxicated person, the seller's knowledge of his condition need
not be alleged, for that fact may be presumed from the very nature
of the case ; 7 and the defendant cannot escape liability upon the
ground that he did all that a reasonably prudent man should do to
determine whether the customer was intoxicated.8 The seller acts
at his peril ; and his good faith or ignorance relative to the habits of
the purchaser does not avoid his statutory liability for selling to a
person in the habit of becoming intoxicated.9 The seller likewise
acts at his peril with respect to the purchaser's minority, and is liable
irrespective of whether he knew qr had any reason to suspect that
the patron was under age.19 The fact that the children of an inebriate
are of such tender age that they are incapable of giving the notice
not to sell intoxicating liquor to him, which .is required to create a
cause of action under the civil damage act, will not make such require
ment inapplicable, and enable them to maintain an action for his
death through liquor sold him in the absence of notice.11 If the
notice does not expressly state that the person signing it holds such
relationship to the one referred to therein as is required by the statute,
to render a liquor seller who after having received the notice furnished
liquor to such person liable for the prescribed penalties, it must be
shown that he understood, that is, knew or believed, that such relation
ship existed.12
209. Evidence.—The fact that the act constituting the basis of the
action is also a criminal offense does not require more than a mere
preponderance of the evidence to support recovery.18 The privilege
usually attaching to communications and conduct taking place between
husband and wife 14 does not prevent her from being a competent
witness in an action under the civil damage act against one who sold
intoxicating liquor to her husband after notice not to do so, to show
6. Anderson v. Diaz, 77 Ark. 606, (N.S.) 1158.
92 S. W. 861, 113 A. S. R. 180, 4
Notes: 9 L.R.A. 816; 25 L.R.A.
L.R,A.(N.S.) 649. As to the rule of (N.S.) 801.
proximate cause generally, see Proxi10. Note: 25 L.R.A. (N.S.) 801.
mate Cause.
11. Britton v. Samuels, 143 Ky. 129,
7. Fletcher v. Forler, 83 Mich. 52, 136 S. W. 143, 34 L.R.A.'(N.S.) 1036.
46 N. W. 1023, 10 L.R.A. 80.
12. Sackett v. Ruder, 152 Mass. 397,
8. State v. Dubruiel, 75 N. H. 369, 25 N. E. 736, 9 L.R.A. 391.
74 Atl. 1048, 25 L.R.A. (N.S.) 801.
13. Welch v. Jugenheimer, 56 la.
9. Bristline v. Ney, 134 la. 172, 111 11, 8 N. W. 673, 41 Am. Rep. 77.
N. W. 422, 13 Ann. Cas. 196, 13 L.R.A.
14. See Witnesses.
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his acts and conduct towards her during times of intoxication through
liquor sold him by defendant, for it seems that in actions against
third persons one spouse may testify to any relevant matter concerning
the conduct of the other, in so far as such knowledge is gained from
general observation, and not because of the existence of the marital
relation.15 Proof that a person was peaceable and quiet when sober,
but noisy and quarrelsome when drunk, is competent as bearing on
the question whether or not he was intoxicated on the night in ques
tion, and whether such intoxication contributed to his injury and
death, when it is proved that his death was caused by injuries received
in a quarrel.16 While the matter of the competency of evidence on
the question of damages will be found in succeeding paragraphs
devoted to damages, it may here be observed that to assist the jury
in determining the amount to be assessed as damages for furnishing
liquor to one who has a habit of drinking to excess, evidence may be
admitted of the circumstances attending each violation of the statute
complained of, and of the consequences which in whole or in part
resulted from such violation so far as they affected the relations
between the person complaining and the one receiving the liquor.17
210. Damages in General; Exemplary Damages.—It is said that
actions under the civil damage laws are essentially penal, and cannot
be in all respects governed by the common law rules relative to dam
ages.18 Recovery may be had for pain suffered through a miscarriage
at seven months, occasioned by assault by a drunken man, since it
may be found that such pain was greater than would have naturally
or ultimately resulted from the pregnancy.19 It has been held that
if the sale upon which the action is founded constitutes also a crim
inal offense, exemplary damages cannot be awarded since it would
violate a constitutional provision against double punishment for the
same offense; and an act authorizing such damages is therefore void.29
But the view has been taken that while exemplary damages may not,
in the absence of statute, be allowable under such conditions, the legis
lature may constitutionally provide for their recovery,1 and it is to
be observed that a number of legislatures have done this. A proper
case for exemplary damages exists where the defendant had per
sistently sold without the required license for a long time.2 Likewise,
it seems that a woman is entitled to recover more than nominal dam15. Fleming v. Gemein, 168 Mich.
19. Minot v. Doherty, 203 Mass. 37,
541, 134 N. W. 969, 39 L.R.A.(N.S-) 89 N. E. 188, 133 A. S. R. 281.
315 and note.
*
20. Koerner v. Oberly, 56 Ind. 284,
16. Brockway v. Patterson, 72 Mich. 26 Am. Rep. 34.
122, 40 N. W. 192, 1 L.RA. 708.
1. Jockers v. Borgman, 29 Kan. 109,
17. Sackett v. Ruder, 152 Mass. 397, 44 Am. Rep. 625.
25 N. E. 736, 9 L.RA. 391.
2. Neu v. McKechnie, 95 N. Y. 632,
18. Sackett v. Ruder, 152 Mass. 397, 47 Am. Rep. 89.
25 N. E. 736, 9 L.RA. 391.
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ages against one who, after notice to refrain from doing so, sold
intoxicating liquors to her husband, which resulted in his assaulting
her, destroying her property, and materially damaging her means of
support, and humiliating and disgracing her.8 Exemplary damages
cannot, however, be recovered where no actual damages have besn
sustained ; 4 and this rule precludes recovery of exemplary damages
for a husband's conduct towards his wife which, because it did not
impair her health, afforded no ground for the recovery of actual
damages, although she recovers actual damages for injury to her
means of support due to his habitual intemperance.5
211. Damages for Loss of Support.—The right of support is not
limited to the bare necessities of life; and in estimating the damages,
the condition of the ( family and of the estate may be considered for
the purpose of ascertaining the extent of the injury from loss of
support ; 9 but in no case can the amount of damages exceed the value
of the support, whatever may be the necessity of the family.7 It is
competent for the plaintiff to show that the intoxication of the hus
band prevented him from securing or holding a permanent position
during the time in question ; 8 and in case of death or incapacitation,
the mortality tables are admissible, at least in the case of a husband
who appears to have had the ordinary prospects of life,9 although the
wife has procured a divorce from him.10 The recovery may include
loss of support after the husband's death.11 A wife's anxiety, mortifi
cation, sorrow and loss of her husband's society, however, do not con
stitute elements of damage in an action for injury to her means of
support.12 While proof of the habits of deceased as a drinking man
is competent on the question of damages in an action involving his
death,18 the seller cannot, in an action based upon continued drunken
ness and incapacitation, show that the defendant was addicted to the
3. Fleming v. Gemejn, 168 Mich. 130 la. 111, 106 N. W. 368, 8 Ann.
541, 134 N. W. 969, 39 L.R.A.(N.S.) Cas. 275.
315.
9. Roose v. Perkins, 9 Neb. 304, 2
4. See generally, Damages, vol. 8, N. W. 715, 31 Am. Rep. 409; Brockp. 593.
way v. Patterson, 72 Mich. 122, 40
5. Calloway v. Laydon, 47 la. 456, N. W. 192, 1 L.R.A. 708.
29 Am. Rep. 489.
10. Merrinane v. Miller, 157 Mich.
6. Brockway v. Patterson, 72 Mich: 279, 118 N. W. 11, 25 LJt.A.(N.S.)
122, 40 N. W. 192, 1 L.R.A. 708; 585.
Roose v. Perkins, 9 Neb. 304, 2 N. W.
11. Garrigan v. Kennedy, 19 S. D.
715, 31 Am. Rep. 409; Jones v. Bates, 11, 101 N. W. 1081, 117 A. S. R. 927,
26 Neb. 693, 42 N. W. 751, 4 L.R.A. 8 AnA. Cas. 1125.
495; Garrigan v. Kennedy, 19 S. D.
Note: 28 A. S. R. 880.
11, 101 N. W. 1081, 117 A. S. R. 927,
12. Koerner v. Oberly, 56 Ind. 284,
8 Ann. Cas. 1125.
26 Am. Rep. 34.
7. Jones v. Bates, 26 Neb. 693, 42
Note: 85 A. S. R. 454.
N. W. 751, 4 L.R.A. 495.
13. Brockway v. Patterson, 72 Mich.
8. Mathre v. Story City Drug Co., 122, 40 N. W. 192, 1 LJl.A. 708.
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immoderate use of liquor before becoming the defendant's patron,
even for the purpose of mitigating damages.14
14. Jones v. Bates, 26 Neb. 693, 42 N. W. 751, 4 L.R.A. 488.

INTOXICATION
See Contracts, vol. 6, pp. 595, 631 (capacity to contract); Criminal Law,
vol. 8, p. 129 (defense in criminal cases) ; Deeds, vol. 8, p. 945 (capacity
of grantor) ; Homicide, vol. 13, p. 715 (intoxication as defense) ; Negli
gence (intoxication as contributory negligence) ; Spendthrifts and
Habitual Drunkards. For other and more particular references, see
the general index.
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See Patents.
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. I. Introductory
1.
2.
3.
4.
5.

Scope of Article
Rule in Arid States
Qualified Rule in Semi-arid States
United States Statutes
Government Reclamation
II. Acquisition and Ownership of Water Rights
Doctrink or Riparian Rights

6.
7.
8.
9.
10.
11.
12.
13.

In General
Extent of Right to Use Water
Circumstances Affecting Extent of Right Generally
Character of Waters as Affecting Right '
Right as Dependent on Character and Extent of Lands
Diversion and Return of Water
Apportionment of Water
Prescription; Estoppel; Nonuser

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

Doctrine or Prior Appropriation
What Constitutes Appropriation Generally
Intent and Diversion
Application to Use
Relation Back of Appropriator's Title
Amount Which May Be Appropriated
Nature and L-icidents of Right Acquired Generally
Method of Transfer; Conveyance as Appurtenance to Land
Appropriation for Use by Others; Agency
Change in Place or Mode of Diversion and Use
Senior and Junior Appropriations
Periodical Appropriation ; Rotation
Abandonment
Waste and Percolating Water
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III. Distribution, Supply, and Control
Irrigation Companies
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

Status of Companies Generally
Validity of Rules and Regulations
Water Contracts; Validity and Construction
Water Contracts as Annexed to Land
Transfer of Stock
Priority between Co-users or Stockholders
Failure or Refusal to Supply; Discrimination
Excuse for Failure to Supply
Measure of Damages for Failure to Supply
Regulation of Rates
Reasonableness of Rates

.

Canals and Ditches
38. Construction and Maintenance Generally
39. Degree of Skill and Care Required
40. Instances of Negligence Imposing Liability; Contributory Negligence as
Defense
41. Injury to or Obstruction of Ditch or Water; Repairs
42. License; Easement; Prescription; Lien
Storage
43. Generally
44. Right of Storage as against Immediate Use
45. Construction of Reservoirs
Irrigation Districts
46.
47.
48.
49.

Creation of Districts
Organization of Districts
Lands Which May Be Included
Bonds; Assessment and Taxation

I. Introductory
1. Scope of Article.—The common law rules, the historical facts,
and the principles of relative necessity and public advantage upon
and through which the modern law of irrigation has been founded
and reared constitute the basis and scope of this article. In no way
does it assume to comprise a treatment of the enormous and intricate
statutory framework in which that law finds its practical usefulness
and application in the various states. In connection herewith it is
recommended that reference be had to other allied subjects,1 and it is to
1. See generally Canals, vol. 4, p. 446; Drains and Skwebs, vol. 9, p.
614; Waters.
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be noted that the question of the exercise of eminent domain in favor
of irrigation is discussed elsewhere in this work.1
2. Rule in Arid States.—The common law doctrine of riparian
ownership, the basis of which is equality between all those who own
lands upon the stream,8 has been very much changed in the territory
embraced in the Pacific Coast states, where a new rule, founded upon
the necessities under which the early settlers labored, has been inaugu
rated. So much, only, of the common law was adopted by these
settlers as was applicable to the condition of the country in which
their lot was cast; and, realizing that water is a powerful agent in
separating the precious metals from the baser materials in which
they are imbedded,4 and serves, when used in irrigating arid tracts,
to cause the desert to bud, blossom^and bear fruit, and that without
the use of such water a vast region must forever remain valueless and
uninhabited, necessity compelled these primitive lawgivers to adopt
for their government a code of customs which prescribed the extent
of public land each was entitled to, and regulated the manner of
appropriating water to the operation of mines and the cultivation of
farms, orchards, and vineyards. This latter custom provided that
he who first changed the course of a natural stream flowing through
public lands, which at the time was common to all, and appropriated
the water so diverted to some useful purpose, thereby acquired a
superior right to continue the use thereof.5 Thus, the doctrine
of prior appropriation became established in the western states.
It was, however, confined to public lands and waters, and is so
confined at the present time in some states.6 In other jurisdictions
the new rule has, to the complete abrogation of the common
law, been given general application ; 7 sometimes by judicial deci2. See Eminent Domain, voL 10, 582, 17 Pac. 487, 3 A. S. R. 603; Hamp. 59.
mond v. Rose, 11 Colo. 524, 19 Pac.
3. See generally, Waters.
466, 7 A. S. R. 258; Ft. Morgan Land,
4. See Mines.
etc., Co. v. South Platte Ditch Co., 18
5. Meng v. Coffee, 67 Neb. 500, 93 Colo. 1, 30 Pac. 1032, 36 A. S. R. 259
N. W. 713, 108 A. S. R. 697, 60 L.R.A. and note; Strait v. Brown, 16 Nev.
910; Carson v. Gentner, 33 Ore. 512, 317, 40 Am. Rep. 497; Jones v. Adams,
52 Pac. 506, 43 L.R.A. 130; Longmire 19 Nev. 78, 6 Pac. 442, 3 A. S. R. 788;
v. Smith, 26 Wash. 439, 67 Pac. 246, Nash v. Clark, 27 Utah 158, 75 Pac.
58 L.R.A. 308; Farm Inv. Co. v. Car- 371, 101 A. S. R. 953, 1 Ann. Cas. 300,
penter, 9 Wyo. 110, 61 Pac. 258, 50 1 L.R.A. (N.S.) 208, affirmed 198 U. S.
L.R.A. 747, 87 A. S. R. 918; Willey 361, 25 S. Ct. 676, 49 U. S. (L. ed.)
v. Decker, 11 Wyo. 496, 73 Pac. 210, 1085, 4 Ann. Cas. 1171; Moyer v.
100 A. S. R. 939.
Preston, 6 Wyo. 308, 44 Pac. 845, 71
6. See infra, par. 3.
A. S. R. 914; Farm Inv. Co. v. Car7. Boquillas Land, etc., Co. v. Cur- penter, 9 Wyo. 110, 61 Pac. 258, 87
tis, 213 U. S. 339, 29 S. Ct. 493, 53 A. S. R. 918, 50 L.R.A. 747; Willey
U. S. (L. ed.) 822; Wheeler v. North- r. Decker, 11 Wyo. 496, 73 Pac. 210,
ern Colorado Irrigation Co., 10 Colo. 100 A. S. R. 939.
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sion,8 but chiefly by constitutional or legislative enactment.9 So, in
those states of which the whole or a portion is arid, we now find some
in which the common law doctrine of riparian rights is applied in a
modified form to irrigation—though in most, if not all, of the states so
adhering to the common law rule, the doctrine of prior appropriation
obtains, as has been stated, with reference to their public lands and
waters, the two doctrines being recognized as coexistent rules.10 The
states which have utterly rejected the common law theory in favor of
the doctrine of prior appropriation are states wholly within the arid
regions.11
,
3. Qualified Rule in Semi-arid States.—Certainly within those
states that are of a semi-arid nature, and possibly within some states
that are wholly arid, the two doctrines of irrigation—one the rule of
priority of appropriation and the other the common law theory of
riparian ownership—may both exist at the same time,12 the former
doctrine applying only to public lands and waters,18 or to unappro
priated waters made public by constitutional or statutory enactments,14
the latter, or common law rule, being limited in its application to
vested riparian rights.11 Thus, it has been said that a statute regulatNotes: 11 A. S. R. 78; 81 A. S. R. ford Co. v. Hathaway, 67 Neb. 325, 93
488; 108 A. S. R. 689; 30 L.R.A. 679; N. W. 781, 108 A. S. R. 647, 60 L.R.A.
17 Ann. Cas. 833.
889; Meng v. Coffee, 67 Neb. 500, 93
8. Jones v. Adams, 19 Nev. 78, 6 N. W. 713, 108 A. S. R. 697, 60 L.R.A.
Pac. 442, 3 A. S. R. 788; Farm Inv. 910; Benton v. Johncox, 17 Wash.
Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 277, 49 Pac. 495, 61 A. S. R. 912, 39
258, 87 A. S. R. 918, 50 L.R.A. 747; L.R.A. 107.
Willey v. Decker, 11 Wyo. 496, 73
Notes: 81 A. S. R. 488; 30 L.R.A.
Pac. 210, 100 A. S. R. 939.
670; 17 Ann. Cas. 833.
9. Boquillas Land, etc., Co. v. Cur- 13. Clark v. Allaman, 71 Kan. 206,
tis, 213 U. S. 339, 29 S. Ct. 493, 53 80 Pac. 571, 70 L.R.A. 971; Meng v.
U. S. (L. ed.) 822; Wheeler v. North- Coffee, 67 Neb. 500, 93 N. W. 713, 108
eni Colorado Irrigation Co., 10 Colo. A. S. R. 697, 60 L.R.A. 910: Simmons
582, 17 Pac. 487. 3 A. S. R. 603; Ham- v. Winters, 21 Ore. 35, 27 Pac. 7, 28
mond v. Rose, 11 Colo. 524, 19 Pac. A. S. R. 727; Carson v. Centner, 33
466, 7 A. S. R. 258 ; Ft. Morgan Land, Ore. 512, 52 Pac. 506, 43 L.R.A. 130 ;
etc., Co. v. South Platte Ditch Co., 18 Benton v. Johncox, 17 Wash. 277, 49
Colo. 1, 30 Pac. 1032, 36 A. S. R. 259 Pac. 495, 61 A. S. R. 912, 39 L.R.A.
and note; Moyer v. Preston, 6 Wvo. 107.
308, 44 Pac. 845, 71 A. S. R. 9i4;
Note: 30 L.R.A. 670.
Farm Inv. Co. v. Carpenter, 9 Wyo.
See supra, par. 2. And see infra,
110, 61 Pac. 258, 87 A. S. R. 918, '50 par. 4.
L.R.A. 747; Willey v. Decker, 11 Wvo.
14. Clark v. Allaman, 71 Kan. 206,
496. 73 Pac. 210, 100 A. S. R. 939. 80 Pac. 571, 70 L.R.A. 971; Farmers',
Note: 30 L.R.A. 679.
etc., Irrig. Co. v. Hill, 90 Neb. 847, 134
10. See infra, par. 3.
N. W. 929, Ann. Cas. 1913B 524, 39
11. Meng v. Coffee, 67 Neb. 500, 93 L.R.A.(N.S.) 798; Watkins Land Co.
N. W. 713, 108 A. S. R. 697, 60 L.R.A. v. Clements, 98 Tex. 578, 86 S. W. 733,
910: Willey v. Decker, 11 Wyo. 496. 107 A. S. R. 653, 70 L.R.A. 964.
73 Pac. 210, 100 A. S. R. 939.
Note: 30 L.R.A. 670, 678.
12. Clark v. Allaman, 71 Kan. 206,
See infra, par. 4, and par. 14 et seq.
80 Pac. 571, 70 L.R.A. 971; Craw15. Clark v. Allaman, 71 Kan. 206,
445

§ 4

IRRIGATION

15 R. C. L.

ing the appropriation of water for irrigation may abrogate the law of
private riparian rights as theretofore existing, and may substitute
therefor a law providing for the appropriation of the public waters
of the state and their application to beneficial uses, but such statute
does not have the effect of abolishing vested rights of riparian owners,
and affects only such rights as may be acquired in future.16 The
dual theory, then, is that the two doctrines are not necessarily so
in conflict with each other as that one must give way when the other
comes into existence. The common law rule of riparian rights is
underlying and fundamental and takes precedence of appropriations
of water if prior in time. The two doctrines stand side by side. They
do not necessarily overthrow each other, but one supplements the
other. The riparian owner acquires title to his usufructuary interest
in the water when he appropriates the land to which it is an incident,
and when the right is once vested it cannot be divested except by
some established rule of law. The appropriator acquires title by
appropriation and application to some beneficial use, of which he
cannot be deprived except in some of the modes prescribed by law.
The time when either right accrues must determine the superiority
of title as between conflicting claimants.?7
4. United States Statutes.—The Revised Statutes of the United
States contain certain enactments respecting the appropriation of
waters which are applicable also to the public lands. These statutes
have generally, if not universally, been construed as mere'y recogniz
ing pre-existing laws or customs under and by virtue of which it had
been the habit for many years, in the western portion of the United
States, of persons desiring the use of the water for mining, irrigation,
or milling purposes to divert it from the running stream and apply
it to the desired purpose. Therefore, it has always been held that
an appropriation of water running through lands constituting a part
of the public domain will not only be recognized by the United States,
but may be enforced against patentees of such lands whose rights do
not antedate the appropriation of such water.18 One who had con80 Pac. 571, 70 L.R.A. 971 ; Bentou
And see infra, par. 23.
v. Johncox, 17 Wash. 277, 49 Pac. 495,
18. Basey v. Gallagher, 20 Wall.
61 A. S. R. 912, 39 L.R.A. 107.
670, 22 U. S. (L. ed.) 452; Broder v. Natoma Water, etc., Co., 101
Note: 30 L.R.A. 677.
And see infra, par. 14 et seq.
U. S. 274, 25 U. S. (L. ed.) 790; Sturr
16. Crawford Co. v. Hathaway, 67 v. Beck, 133 U. S. 541, 10 S. Ct. 350,
Neb. 325, 93 N. W. 781, 108 A. S. R. 33 U. S. (L. ed.) 761; San Jose Land,
647, 60 L.R.A. 889.
etc., Co. v. San Jose Ranch Co., 189
17. Clark v. Allaman, 71 Kan. 206, U. S. 177, 23 S. Ct. 487, 47 U. S. (L.
80 Pac. 571, 70 L.RA.. 971; Crawford ed.) 765; Hammond v. Rose, 11 Colo.
Co. v. Hathaway, 67 Neb. 325, 93 N. 524, 19 Pac. 466, 7 A. S. R. 258; Jones
W. 781, 108 A. S. R. 647, 60 L.R.A. v. Adams, 19 Nev. 78, 6 Pac. 442, 3
889.
Note: 17 Ana. Cas. 833.
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structed upon the vacant public lands of the United States a system
of reservoirs and ditches for the distribution of water appropriated
by him for irrigation purposes, and had secured the approval of his
plan and appropriation by the state board of irrigation, and was
using his said reservoirs and ditches for the storage and distribution
of such waters before said lands were entered, has a vested and accrued
right within 'the Revised Statutes of the United States.19 But the
government of the United States has the power to reserve waters of
a river flowing through a territory and exempt them from appropria
tion under the laws of the state which that territory afterwards
becomes.20
5. Government Reclamation.—The question of how to increase the
water supply in the arid regions of the United States has steadily
grown in magnitude and importance until it has become national
as well as local. Congress, realizing the great public necessity for
an increased water supply, and appreciating the great possibilities that
may be accomplished in the states and territories within the arid belt
by conserving and storing the high and surplus waters caused by the
melting snows which in the spring months come down from the moun
tains, created a fund from the public revenues for the purpose of
aiding in this most important of all enterprises of a public character
in the arid west, and upon the success of which its future growth and
prosperity largely depend. The great expenditure of public funds
in this direction is not to be made for the purpose of enabling the
states and territories directly benefited thereby, in their sovereign
capacity, to engage in farming and other lines of industry which are
dependent upon the water supply, but ultimately to enable the citizens,
as individuals, to provide themselves with homes, and to furnish addi
tional opportunities for the further development of the great natural
resources with which the arid region abounds.1 The authority of the
United States, under the reclamation act, to acquire all rights and
property necessary therefor, including those of allottee Indians, by
paying for their improvements and giving them the right of selecting
other lands, is unquestioned.2 It has been said that the history of
the reclamation act shows that it was the intent of Congress that the
cost of each irrigation project should be assessed against the property
Willey v. Decker, 11 Wyo. 496, 73 Pac.
1. Nash v. Clark, 27 Utah 158, 75
210, 100 A. S. R. 939.
Pac. 370, 101 A. S. R. 953, 1 Ann.
Notes: 60 A. S. R. 800 ; 30 L.R.A. Cas. 300, 1 L.R.A.(N.S.) 208, affirmed
678. .
198 U. S. 361, 25 S. Ct. 676, 49 U. S.
And see infra, par. 23.
(L. ed.) 1085, 4 Ann. Cas. 117L And
19. Rasmussen v. Blust, 85 Neb. 198, see infra, par. 43 et seq.
122 N. W. 862, 133 A. S. R. 650.
2. Henkel v. United States, 237 U.
20. Winters v. United States, 207 S. 43, 35 S. Ct. 536, 59 U. S. (L. ed.)
U. S. 564, 28 S. Ct. 207, 52 U. S. (L. 831.
ed.) 340.
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benefited and that the assessments as fast as collected should be paid
back into the fund for use in subsequent projects without diminution.8
II. Acquisition and Ownership of Water Rights
Doctrine of Riparian Rights
6. In General.—Under the doctrine of riparian rights, as adopted
and applied to irrigation, a riparian proprietor may lawfully divert
the waters of a stream for the purposes of cultivating his lands, it
having become well settled that the so-called common law right of
each owner of land on a stream to have the stream flow by his land
without diminution is subject to the common right of all to a reason
able share of the water for purposes of irrigation.4 The right of a
proprietor to take water from a stream for irrigation purposes is
property protected against injury by pollution of the water. Hence,
a corporation which, under the power of eminent domain, cuts a canal
from salt water to a point on a fresh water stream, in consequence
of which the tide forces salt water through the canal and along the
stream, polluting its water, so as to render the stream unfit for use
for irrigation purposes, is liable for the injury thereby caused, under
a constitutional provision that no person's property shall be taken,
damaged, or destroyed for public use without compensation.5
7. Extent of Right to Use Water.—The extent to which a riparian
proprietor may divert water from a stream for irrigation purposes is
a matter in regard to which no definite rule applicable to all cases
can be stated. That a portion of the water of a stream may be used
for the purpose of irrigating land is well established as one of the
3. Swigart v. Baker, 229 U. S. 187, Dec. 790; Elliot v. Fitchburg R. Co.,
33 S. Ct. 645, 57 U. S. (L. ed.) 1143. 10 Cush. (Mass.) 191, 57 Am. Dec. '
4. Terrea v. Knipe, 28 Cal. 340, 87 85; Meng v. Coffee, 67 Neb. 500, 93
Am. Dec. 128; Alta Land, etc., Co. v. N. W. 713, 108 A. S. R. 697 and note,
Hancock, 85 Cal. 219, 24 Pac. 645, 20 60 L.R.A. 910; Strobel v. Kerr Salt
A. S. R. 217 and note; Charnock v. Co., 164 N. Y. 303, 58 N. E. 142, 79
Higuerra, 111 Cal. 473, 44 Pac. 171, A. S. R. 643, 51 L.R.A. 687; Jones v.
52 A. S. R. 195, 32 L.R.A. 190; Bath- Conn, 39 Ore. 30, 64 Pac. 855, 65 Pac.
gate v. Irvine, 126 Cal. 135, 58 Pac. 1068, 87 A. S. R. 634 and note, 54
442, 77 A. S. R. 158; Turner v. James L.R.A. 630; Miller v. Miller, 9 Pa. St.
Canal Co., 155 Cal. 82, 99 Pac. 520, 74, 49 Am. Dec. 545 ; Rhodes v. White132 A. S. R. 59, 17 Ann. Cas. 823 and head, 27 Tex. 304, 84 Am. Dec. 631;
note, 22 L.R.A. (N.S.) 401; Clark v. Tolle v. Correth, 31 Tex. 362, 98 Am.
Allaman, 71 Kan. 206, 80 Pac. 571, Dec. 540; Watkins Land Co. v. Clem- •
70 L.R.A. 971; Anderson v. Cincinnati ents, 98 Tex. 578, 86 S. W. 733, 107
Southern R. Co., 86 Ky. 44, 5 S. W. A. S. R. 653, 70 L.R.A. 964; Nielson
49, 9 A. S. R. 263; Blanchard v. Bak- v. Sponer, 46 Wash. 14, 89 Pac. 155,
or, 81 Greenl. (Me.) 253, 23 Am. Dec. 123 A. S. R. 910 and note.
504; Davis v. Getchell, 50 Me. 602, 79
5. Bigham Bros. v. Port Arthur
Am. Dec. 636 and note; Newhall v. Channel, etc., Co., 100 Tex. 192, 97
Ireson, 8 Cush. (Mass.) 595, 54 Am. S. W. 686, 13 L.R.A. (N.S.) 656.
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rights of the proprietors of the soil along or through which it passes.6
Yet a proprietor cannot under color of that right, or for the actual
purpose of irrigating his own land, wholly abstract or divert the water
course, or take such an unreasonable quantity of water, or make such
unreasonable use of it, as to deprive other proprietors of the substan
tial benefits which they might derive from it, if not diverted or used
unreasonably.7 The point may, perhaps, be best illustrated by ex
treme cases. One man, for instance, may take water from a perennial
stream of moderate size by means of buckets or a pump—for the
mode is not material 8—to water his garden. Another may turn a
similar current over a level tract of sandy soil of great extent, which
in its ordinary operation will nearly or quite absorb the whole volume
of the stream, although the relative positions of the land and stream
are such that the surplus water, when there is any, is returned to the
bed of the stream. The one might be regarded as a reasonable use,
doing no perceptible damage to any lower proprietor, while the other
would nearly deprive him of the whole beneficial use, and yet in
both the water would be used for irrigation9 While what constitutes
a reasonable use of the water of a stream for irrigation is a question
largely dependent on the facts and circumstances of each case,10 it
may be stated as a general proposition that an upper riparian owner,
in using the water of a stream for that purpose, must not waste, need
lessly diminish, nor wholly consume it, to the injury of other like
owners, nor so as to prevent a reasonable use of it by them also.11
But a lower riparian proprietor cannot complain of the use by an
upper proprietor of water for irrigating purposes, if the amount taken
is not sufficient to injure him materially or to interfere in any sub
stantial way with his right as a riparian proprietor,12 even though he
be put to a substantial inconvenience.14 And the position has been
6. See supra, par. 6.
and note, 54 L.R.A. 630; Watkins
7. Elliott v. Fitchburg R. Co., 10 Land Co. v. Clements, 98 Tex. 578, 86
Cush. (Mass.) 191, 57 Am. Dec. 85. S. W. 733, 107 A. S. R. 653, 70 L.R.A.
8. See infra, par. 11, 15.
964.
9. Elliot v. Fitchburg R. Co., 10 11. Clark v. Allaman, 71 Kan. 206,
Cush. (Mass.) 191, 57 Am. Dec. 85.
80 Pac. 571, 70 L.R.A. 971; Meng v.
10. Wiggins v. Muscupiabe Land, Coffee, 67 Neb. 500, 93 N. W. 713, 108
etc., Co., 113 Cal. 182, 45 Pac. 160, 54 A. S. R. 697, 60 L.R.A. 910; Nielson
A. S. R. 337; 32 L.R.A. 667; Turner v. Sponer, 46 Wash. 14, 89 Pac. 155,
v. James Canal Co., 155 Cal. 82, 99 123 A. S. R. 910 and note.
Pac. 520, 132 A. S. R. 59, 17 Ann. Cas.
Notes: 11 A S. R. 78; 17 Ann. Cas.
823 and note, 22 L.R.A. (N.S.) 401; 831.
Clark v. Allaman, 71 Kan. 206, 80 Pac.
12. Jones v. Conn, 39 Ore. 30, 64
571, 70 L.R.A. 971; Newhall v. Ireson, Pac. 855, 65 Pac. 1068, 87 A. S. R.
8 Cush. (Mass.) 595, 54 Am. Dec. 634, 54 L.R.A. 630.
790; Meng v. Coffee, 67 Neb. 500, 93
13. Turner v. James Canal Co., 155
N. W. 713, 108 A. S. R. 697, 60 L.R.A. Cal. 82, 99 Pac. 520, 132 A. S. R. 59,
910; Jones v. Conn, -39 Ore. 30, 64 Pac. 17 Ann. Cas. 823 and note, 22 L.R.A.
855, 65 Pac. 1068, 87 A. S. R. 634 (N.S.) 401.
R. C. L. Vol. XV.—29.
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taken, though against the clear weight of authority, that a riparian
proprietor may consume an entire stream for irrigation purposes,14
and that he is not liable to a lower owner deprived through such con
sumption unless the taking amounts to a wanton and malicious use
of more than is necessary for agricultural purposes.15
8. Circumstances Affecting Extent of Right Generally.—The uses
which an upper owner may make of a stream for the purposes of
irrigation must be judged, in determining whether they are reason
able, with reference to the size, situation, and character of the stream,16
the number of persons who may use the water, and the extent of
sach ownership along the stream,17 the acreage of each farm,18 the
area sought to be irrigated by each proprietor,19 the amount of water
needed to irrigate the lands per acre,20 the season of the year,1 the
character of the soil and the nature, of the region as to aridity,2 the
character of the crops grown, the amount of water required for each
crop and kind of crop, and the time for irrigating each,8 and all
other circumstances affecting the question of a reasonable division
of the water in case there should not be enough to supply the needs
of all.4 The amount of irrigable land belonging to each party, rather
than the amount of land already under cultivation, should be made
14. Rhodes v. Whitehead, 27 Tex. 17 Ann. Cas. 823 and note, 22 L.E.A.
304, 84 Am. Dec. 631.
(N.S.) 401.
Note: 17 Ann. Cas. 830.
19. Clark v. Allaman, 71 Kan. 206,
15. Tolle v. Correth, 31 Tex. 362, 98 80 Pac. 571, 70 L.R.A. 971; Jones v.
Am. Dee. 540.
Conn, 39 Ore. 30, 64 Pac. 855, 65 Pac.
16. Turner v. James Canal Co., 155 1068, 87 A. S. R. 634, 54 L.R.A. 630.
Cal. 82, 99 Pac. 520, 132 A. S. R. 59, Note: 17 Ann. Cas. 832.
17 Ann. Cas. 823 and note, 22 L.RA.
20. Jones v. Adams, 19 Nev. 78, 6
(N.S.) 401; Clark v. Allaman, 71 Kan. Pac. 442, 3 A. S. R. 788.
206, 80 Pac. 571, 70 L.R.A. 971; Meng Note: 17 Ann. Cas. 832.
v. Coffee, 67 Neb. 500, 93 N. W. 713, 1. Meng v. Coffee, 67 Neb. 500, 93
108 A. S. R. 697, 60 L.R.A. 910; Jones N. W. 713, 108 A. S. R. 697, 60 L.R.A.
v. Adams, 19 Nev. 78, 6 Pac. 442, 3 910; Jones v. Conn, 39 Ore. 30, 64
A. S. R. 788; Jones v. Conn, 39 Ore. Pac. 855, 65 Pac. 1068, 87 A. S. R.
30, 64 Pac. 855, 65 Pac. 1068, 87 A. S. 634, 54 L.R.A. 630.
R. 634, 54 L.RA. 630.
2. Clark v. Allaman, 71 Kan. 206,
17. Wiggins v. Muscupiabe Land, 80 Pac. 571, 70 L.R.A. 971; Meng v.
etc., Co., 113 Cal. 182, 45 Pac. 160, 54 Coffee, 67 Neb. 500, 93 N. W. 713, 108
A. S. R. 337, 32 L.R.A. 667; Turner A. S. R. 697, 60 L.R.A. 910; Jones
v. James Canal Co., 155 Cal. 82, 99 v. Adams, 19 Nev. 78, 6 Pac. 442, 3
Pac. 520, 132 A. S. R. 59, 17 Ann. A. S. R. 788; Jones v. Conn, 39 Ore.
Cas. 823 and note, 22 L.RA.(N.S.) 30, 64 Pac. 855, 65 Pac. 1068, 87 A.
401; Clark v. Allaman, 71 Kan. 206, S. R. 634, 54 L.R.A. 630.
80 Pac. 571, 70 L.R.A. 971; Meng v.
Note: 17 Ann. Cas. 832.
Coffee, 67 Neb. 500, 93 N. W. 713, 108
3. Note: 17 Ann. Cas. 832.
A. S. R. 697, 60 L.R.A. 910; Jones v.
4. Turner v. James Canal Co., 155
Adams, 19 Nev. 78, 6 Pac. 442, 3 A. Cal. 82, 99 Pac. 520, 132 A. S. R. 59,
S. P. 788.
17 Ann. Cas. 823 and note, 22 L.R.A.
18. Turner v. James Canal Co., 155 (N.S.) 401; Jones v. Adams, 19 Nev.
Cal. 82, 99 Pac. 520, 132 A. S. R. 59. 78, 6 Pac. 442, 3 A. S. R. 788; Jones
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a controlling element in adjusting their respective rights to the flow
of the stream; otherwise, a readjustment would be necessary whenever
one person should cultivate a greater or lees area5 Where two persons
own land along the line of a watercourse, the measure of their rights
is not necessarily controlled solely by the length of their respective
frontages on the stream. Many other things may enter into the ques
tion. One may have a tract of land of such character that but little
use can be made of the water upon it, while the land of the other
may be situated so that it can be irrigated with profit and advantage.6
It has been said that all of the lands should be properly surveyed and
platted, showing their status in the above mentioned respects in detail.7
9. Character of Waters as Affecting Right.—The right of a ripa
rian owner to the use of water bordering on his land for the purpose
of irrigation does not arise from the fact that the water is flowing,
or that any part thereof taken from the stream is immediately
replaced by water from the current above it. The right comes from
the situation of the land with respect to the water, the opportunity
afforded thereby to divert and use the water upon the land, the natural
advantages and benefits resulting from the relative positions, and the
presumption that the owner of the land acquired it with a view to the
use and enjoyment of these opportunities, advantages, and benefits.8
The law has declared that the use of water for irrigation, so far as it
affects the right of others similarly situated, must be reasonable, and
must be confined to a reasonable share thereof,9 but with this limita
tion the right to use water on adjoining land for irrigation applies as
well to the water of a lake, pond, slough, or any natural body of water,
by whatever name it may be called, as to a running stream. The fact
that the water of a slough is stagnant for a large part of the year except
when it is fed by the flood waters of neighboring rivers does not deprive
the owner of land bordering on it of the right to take water therefrom
for purposes of irrigation.10 Furthermore, the flood or storm water of
a river is not subject to appropriation as against the rights of owners of
land containing saturated strata of gravel the water from which is used
for irrigation, and is supplied from the river, if such flood water is
indispensable in pressing by its weight the water into the strata of
gravel so as to keep it in the necessary' state of saturation.11 And the
flood waters of a river which is annually swelled beyond its ordinary
banks by climatic conditions at certain times of the year, except in
v. Conn, 39 Ore. 30, 64 Pac. 855, 65
8. See supra, par. 8.
Pac. 1068, 87 A. S. R. 634, 54 L.R.A.
9.. See supra, par. 7.
630.
10. Turner v. James Canal Co., 155
5. Wiggins v. Muscupiabe Land, etc., Cal. 82, 99 Pac. 520, 132 A. S. R. 59,
Co., 113 Cal. 182, 45 Pac. 160, 54 A. 17 Ann. Cas. 823, 22 L.R.A.(N.S.) 401.
11. Miller v. Bay Cities Water Co.,
S. R. 337, 32 L.R.A. 667.
6. Note : 17 Ann. Cas. 832.
157 Cal. 256, 107 Pac. 115, 27 L.R.A.
7. Note: 17 Ann. Cas. 832.
(N.S.) 772.
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unusual seasons, and which flow as a part of the main body of the river,
being confined by the conformation of the land, although without
well defined boundaries or visible banks, are part of the natural water
course, and the rights of a riparian owner thereto cannot be invaded
or interfered with by nonriparian owners, to his injury.12 But an
upper owner cannot be deprived of his right to use a reasonable share
of the water of the stream for irrigation merely because his use pre
vents the stream from overflowing the land of a lower owner during
times of flood, and thus deprives such lower lands of the natural irri
gation resulting from the overflow.1*
10. Right as Dependent on Character and Extent of Lands.—Ripa
rian rights to the use of the water of a stream for irrigation purposes
apply to riparian lands only.14 And a riparian owner, as such, can
not rightfully divert to nonriparian lands water which he has a right
to use on riparian land, but which he does not so use.15 As to what
lands may be irrigated as being riparian in character, there is some
diversity of opinion. The circumstances of the particular case seem
to be an important element in determining the question. According
to some courts, it seems that any person owning property which abuts
upon or through which a natural stream of water flows is entitled to
use the water for irrigating the land, without regard to its extent,
or to the person from whom or the time at which he acquired his
title. The fact that he may have procured the particular tract washed
by the stream at one time, and subsequently purchased land adjoin
ing that tract, will not make him any the less a riparian proprietor,
nor is that fact alone a valid objection to his using the water on the
land last acquired.16 Other courts, however, hold that the right to
use the water of the stream cannot be enlarged or extended by the
acquisition of title to lands contiguous to the riparian lands.17 Where
quarter sections are granted by separate patents, each patent being
based upon a separate entry, they constitute distinct tracts of land,
12. Miller v. Madera Canal, etc., Co., riparian owner by reason of long ac155 Cal. 59, 99 Pac. 502, 22 L.R.A. quiescence in such diversion, see infra,
(N.S.) 391 and note.
par. 13.
13. Turner v. James Canal Co., 155
15. Crawford Co. v. Hathaway, 67
Cal. 82, 99 Pac. 520, 132 A. S. R. 59, Neb. 325, 93 N. W. 781, 108 A. S. R.
17 Ann. Cas. 823, 22 L.R.A.(N.S.) 647, 60 L.R.A. 889.
401. And see infra, par. 26.
Note: 17 Ann. Cas. 830.
14. Gould v. Eaton, 117 Cal. 539, 49
16. Jones v. Conn, 39 Ore. 30, 64
Pac. 577, 38 L.R.A. 181; Crawford Co. Pac. 855, 65 Pac. 1068, 87 A. S. R.
v. Hathaway, 67 Neb. 325, 93 N. W. 634, 54 L.R.A. 630.
781, 108 A. S. R. 647, 60 L.R.A.- 889 ;
17. Alta Land, etc., Co. v. Hancock,
Watkins Land Co. v. Clements, 98 Tex. 85 Cal. 219, 24 Pac. 645, 20 A. S. R.
578, 86 S. W. 733, 107 A. S. R. 653, 70 217; Crawford Co. v. Hathaway, 67
L R A. 964.
Neb. 325, 93 N. W. 781, 108 A. S. R
Note: 11 A. S. R. 78.
647, 60 L.R.A. 889.
As to estoppel of riparian owners Note: 17 Ann. Cas. 830.
to restrain diversion of water by a non452
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and the right of irrigation which is appurtenant to one quarter section
is not extended to another, although title to both is acquired by the
same person.18 The view has been expressed that the extent of land
that may be irrigated cannot exceed the area acquired by a single
entry or purchase from the government, and that such area should
be restricted to forty acres or, in case of irregular tracts, a designated
numbered lot in the government survey.19 This is not to be taken,
however, as meaning that every riparian owner may claim the benefit
of the stream for the purposes of a tract of that size in every case.
It is to be taken as a limitation of the reasonable use permitted by
law, rather than as defining it.20 On the other hand, it has been
held that a tract of over one hundred acres situated a half mile or
more away from the stream is riparian thereto, where it appears that
the tract was a part of and never segregated from a much larger tract,
all of which was riparian to the stream.1 A proprietor is entitled to
his just and equal proportion of the water, although his land lies
at a point above the level of the stream and cannot be irrigated by
the same method employed by other proprietors.2 But lands not
lying in the watershed of a stream, and whose surface casts its
waters away from, rather than into it, are not as a rule entitled to
be irrigated therefrom. Such lands do not relate to or form any
part of the bank of the stream, and cannot be held to share the
advantages of those lands which, according to the configuration of
the country, turn their waters into the stream.8 It has been held,
however, that conditions might exist that would authorize the court
to extend this rule, so as to permit water to be carried beyond the
watershed ; for example, if the drainage area be small and the supply
of water abundant, so that other riparian owners would not be deprived
of an ample supply, it might not be an unreasonable use to carry the
water beyond the watershed.4 Since a riparian prbprietor has the
right to divert waters to riparian lands only, he cannot confer upon
another person the right to divert water from a stream to use on nonriparian lands to the injury of a lower proprietor.5
18. Note: 17 Ann. Cas. 831.
S. W. 733, 107 A. S. R. 653, 70 L.R.A.
19. Crawford Co. v. Hathaway, 67 964.
Neb. 325, 93 N. W. 781, 108 A. S. R.
Note: 17 Ann. Cas. 831.
647, 60 L.R.A. 889.
4. Jones v. Conn, 39 Ore. 30, 64
20. Note: 17 Ann. Cas. 831.
Pac. 855, 65 Pac. 1068, 87 A. S. R.
1. Alta Land, etc., Co. v. Hancock, 634, 54 L.R.A. 630; Watkins Land Co.
85 Cal. 219, 24 Pac. 645,. 20 A. S. R. v. Clements, 98 Tex. 578, 86 S. W.
217.
733, 107 A. S. R. 653, 70 L.R.A. 964.
2. Charnock v. Higuerra, 111 Cal.
Note: 17 Ann. Cas. 831.
473, 44 Pac. 171, 52 A. S. R. 195, 5. Heilbron v. Fomler Switch Canal
32 L.R.A. 190. And see infra, par. 11. Co., 75 Cal. 426, 17 Pac. 535, 7 A. S.
3. Bathgate v. Irvine, 126 Cal. 135, R. 183; Gould v. Eaton, 117 Cal. 539,
58 Pac. 442, 77 A. S. R. 158; Watkins 49 Pac. 577, 38 L.R.A. 181; Watkins
Land Co. v. Clements, 98 Tex. 578, 86 Land Co. v. Clements, 98 Tex. 578, 86
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11. Diversion and Return of Water.—With regard to the proper
point and method of diversion of water from a stream, it has been
said that so long as a riparian owner takes no more than his reason
able share of water for irrigation, and uses it upon his land without
unreasonable waste,6 other owners below have no right to inquire how,
or by what means, or at what place he manages to divert his share
from the stream, whether at a point on his own land, or at some point
far above, where the elevation of the stream will be sufficient to carry
it by gravity to the surface of his land, or whether by a dam and
headgate, or by pumps and buckets.7 The right of irrigation can be
exercised by. an upper owner only by restoring the water not wanted
for that purpose to its accustomed channel at the upper boundary
line or above the land of a lower owner.8 However, it has been held
that the irrigation of riparian land cannot be prevented by the fact
that it is divided from the stream by a natural ridge over which the
water will not flow through ditches wholly on the proprietor's own
land, and which will prevent its return to the stream.9
12. Apportionment of Water.—For the protection of the rights of
several riparian irrigators a court of equity may, in a proper case,
apportion the flow of the stream in such a manner as may seem equi
table and just under the circumstances.10 Thus, a court of equity
has the power to apportion the flow of water in a stream to the respec
tive owners by periods of time, rather than by a division of its quan
tity, so that each may have the full flow of the stream during such
designated period, instead of a portion of the flow during the whole
time, when the circumstances are such that a division in this manner
would better conserve the rights of all the owners. This is especially
so when the stream, instead of increasing as it goes toward the sea,
constantly diminishes until it finally disappears.11 While the dis
tribution of the waters of the stream among the riparian irrigators
is most difficult where the stream is long, the riparian owners numerS. W. 733, 107 A. S. R. 653, 70 L.R.A. Pac. 855, 65 Pac. 1068, 87 A. S. R.
964.
634, 54 L.R.A. 630. And see supra,
6. See supra, par. 7.
par. 10.
,
7. Charnock v. Higuerra, 111 Cal.
10. Wiggins v. Muscupiabe Land,
473, 44 Pac. 171, 52 A. S. R. 195, 32 etc., Co., 113 Cal. 182, 45 Pac. 160. 54
L.R.A. 190; Turner v. James Canal A. S. R. 337, 32 L.R.A. 667; Jones
Co., 155 Cal. 82, 99 Pac. 520, 132 A. v. Conn, 39 Ore. 30, 64 Pac. 855, 65
S. R. 59, 17 Ann. Cas. 823 and note, 22 Pac. 1068, 87 A. S. R. 634, 54 L.R.A.
L.R.A. (N.S.) 401.
630.
8. Bathgate v. Irvine, 126 Cal. 135, Note: Ann/ Cas. 1914A 322.
58 Pac. 442, 77 A. S. R. 158; Blanch11. Wiggins v. Muscupiabe Land,
ard v. Baker, 8 Greenl. (Me.) 253, 23 etc., Water Co., 113 Cal. 182, 45 Pac.
Am. Dec. 504; Newhall v. Ireson, 8 160, 54 A. S. R. 37, 32 L.R.A. 667;
Cush. (Mass.) 595, 54 Am. Dec. 790. McCoy v. Huntley, 60 Ore. 372, 119
Notes: 11 A. S. R. 78; 41 L.R.A. Pac. 481, Ann. Cas. 1914A 320 and
741.
note.
9. Jones v. Conn, 39 Ore. 30, 64
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ous, and the quantity of water limited, yet where each of the parties
owns the same quantity of land, of substantially the same character,
and theif necessities and conditions are substantially the same, an
equal distribution of the water of the stream between them will be
made, on the ground that it metes out substantial justice as nearly
as substantial justice can be attained.12 A final and satisfactory adjust
ment between riparian owners of irrigation rights cannot be had
without the presence of every person having any right in the stream,
and all the facts which can possibly bear on the question should be
laid before the court.18
13. Prescription; Estoppel; Nonuser.—No right to the waters of a
stream can be acquired by prescription where the lower irrigator takes
the water out of the stream at a point on his own land and uses such
water only as the upper riparian proprietor permits it to pass down
through his land; such use by the latter is not adverse in the sense
required to give a right by prescription. In appropriating the water
which flows across his land, the lower appropriator invades no right
of the upper riparian proprietor. The latter has no right of action
to prevent such use, for he is in nowise injured, and the former should
not be permitted to acquire a right in this manner which the latter
is powerless to prevent.14 Nor can the nonuser of the water by the
upper riparian owner of land be invoked to strengthen the claim of
appropriation or prescription by the lower riparian owner under like
circumstances.15 Hence, an upper proprietor's knowledge that lower
proprietors are using water taken out of a stream below him, and
claim the right to use it, is not evidence of acquiescence on the part
of the upper owner; nor does it, as against him, establish adverse use,
or constitute matter of estoppel.16 The case is quite different where
the diversion is made from above. The lower owner is injured at
once and the law gives him a remedy, and, if he fails to avail himself
of it, the appropriation may, by lapse of time, ripen into an absolute
right.17 Though, as already seen, riparian rights to the use of water
12. Note: 17 Ann. Cas. 832.
A. S. R. 158.
13. Charnock v. Higuerra, 111 Cal.
16. Bathgate v. Irvine, 126 Cal. 135,
473, 44 Pac. 171, 52 A. S. R. 195, 32 58 Pac. 442, 77 A. S. R. 158.
L.R.A. 190. And see infra, par. 23.
17. Alta Land, etc., Co. v. Hancock,
14. Hargrave v. Cook, 108 Cal. 72, 85 Cal. 219, 24 Pac. 645, 20 A. S. R.
41 Pac. 18, 30 L.R.A. 390; Bathgate 217; Hargrave v. Cook, 108 Cal. 72,
v. Irvine, 126 CaL 135, 58 Pac. 442, 41 Pac. 18, 30 L.R.A. 390; Bathgate
77 A. S. R. 158; Clark v. Allaman, 71 v. Irvine, 126 Cal. 135, 58 Pac. 442,
Kan. 206, 80 Pac. 571, 70 L.R.A. 971; 77 A. S. R. 158; Crawford Co. v. HathCrawford Co. v. Hathaway, 67 Neb. away, 67 Neb. 325, 93 N. W. 781, 108
325, 93 N. W. 781, 108 A. S. R. 647, A. S. R. 647, 60 L.R.A. 889; Oregon
60 L.R.A. 889.
Const. Co. v. Allen Ditch Co., 41 Ore.
15. Hargrave v. Cook, 108 Cal. 72, 209, 69 Pac. 455, 93 A. S. R. 701 and
41 Pac. 18, 30 L.R.A. 390 ; Bathgate v. note.
Irvine, 126 Cal. 135, 58 Pac. 442, 77
Note: 81 A. S. R. 494.
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for irrigation apply as a rule to riparian lands only,18 it has been
held that riparian owners and their grantors who have acquiesced
for a number of years in the diversion of water for irrigation purposes
by a nonriparian owner who has continually aided them in keeping
the channel of the stream open, and has expended money in thus
improving his land which would be valueless without irrigation, are
estopped from maintaining a suit to enjoin a further diversion of
water by such nonriparian owner.19 Appropriation is not necessary
to prescription in relation to acquiring riparian rights, but it affords
one who seeks to acquire rights by prescription this advantage, that
it gives to prior claimants notice that his user is adverse and under
claim of right, and sets the statute in motion against such prior
claimants.20 A prescriptive right to use water for irrigation purposes
cannot be asserted against a riparian owner who, having purchased
the water right and the land to which it is attached, sold the land
with the express provision that the conveyance should in nowise
affect his rights as a riparian owner, so far as the right is claimed
to have arisen prior to his sale.1
,
Doctrine of Prior Appropriation
14. What Constitutes Appropriation Generally.—Under the doc
trine of prior appropriation, as established as a general and unquali
fied institution in a number of states,2 and as established co-ordinately
and as a coexistent rule with the common law doctrine of riparian
rights in others,8 the question of the manner in which a valid appro
priation for irrigation purposes may be made is among the important
and vital industrial questions with which the people within these
states have been confronted. The courts have, moreover, generally
agreed that to constitute a valid appropriation of water there must
be a bona fide purpose and intent to apply the water to use, existing
at the time or contemplated in the future,4 followed by a diversion
of the water from the natural channel,5 and also an active applica18. See supra, par. 10.
L.R.A. 265; Ft. Morgan Land, etc.,
19. McBroom v. Thompson, 25 Ore. Co. v. South Platte Ditch Co., 18 Colo.
559, 37 Pac. 57, 42 A. S. R. 806.
1, 30 Pac. 1032, 36 A. S. R. 259 and
20. Alta Land, etc., Co. v. Hancock, note ; Simmons v. Winters, 21 Ore. 35,
85 Cal. 219, 24 Pac. 645, 20 A. S. R. 27 Pac. 7, 28 A. S. R. 727; Nevada
217; Oregon Const. Co. v. Allen Ditch Ditch Co. v. Bennett, 30 Ore. 59, 45
Co., 41 Ore. 209, 69 Pac. 455, 93 A. Pac. 472, 60 A. S. R. 777 and note;
S. R. 701.
Hague v. Nephi Irrigation Co., 16
1. Watkins Land Co. v. Clements, 98 Utah 421, 52 Pac. 765, 67 A. S. R. 634,
Tex. 578, 86 S. W. 733, 107 A. S. R. 41 L.R.A. 311; Mover v. Preston, 6
653, 70 L.R.A. 964.
Wyo. 308, 44 Pac. 845, 71 A. S. R. 914.
2. See supra, par. 2.
Note: 17 Ann. Cas. 833.
3. See supra, par. 3.
5. Hewitt v. Story, 64 Fed. 510, 29
4. Hewitt v. Story, 64 Fed. 510, 29 U. S. App. 155, 12 C. C. A. 250, 30
U. S. App. 155, 12 C. C. A. 250, 30 L.R.A. 265; Ft. Morgan Land, etc.,
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tion of the water, within a reasonable time, to actual use.' The initial
act must be followed with reasonable diligence, and the purpose con
summated without unnecessary delay in order that, by the doctrine
of relation, the time of appropriation may relate to such initial pro
ceeding.7 A person who has in good faith and for a long time taken
water from a ditch for irrigating purposes has a good appropriation
as against one having no superior right, although the user has not
become of record.8
15. Intent and Diversion.—The most unquestionable illustration
of the diversion of water without accomplishing any appropriation of
it exists when a ditch or other appliance has been constructed and
used for the purpose of draining off superfluous waters, the intention
being rather to rid oneself of the water than to make any use whatever
of it. Under such circumstances there is no appropriation of the
water, however long continued its diversion may be, until an intent
is formed of applying it to actual use.9 While to constitute an appro
priation thereof the water must be actually diverted from its natural
channel,10 it is the fact of diversion, and not its mode, which is
material, and whether there has been any actual diversion is a fact
for the determination of the jury where there is any conflict in the
evidence, or, though there be no conflict, if different persons may
reasonably reach different conclusions therefrom. Ordinarily, a diverCo. v. South Platte Ditch Co., 18 Colo. Platte Ditch Co., 18 Colo. 1, 30 Pac.
1, 30 Pac. 1032, 36 A. S. R. 259 and 1032, 36 A. S. R. 259 and note; Farmnote; Cache La Poudre Reservoir Co. ers' Independent Ditch Co. v. Agriculv. Water Supply, etc., Co., 25 Colo, tural Ditch Co., 22 Colo. 513, 45 Pac.
161, 53 Pac. 331, 71 A. S. R. 131/46 444, 55 A. S. R. 149 and note; Cache
L.R.A. 175; Nevada Ditch Co. v. Ben- La Poudre Reservoir Co. v. Water
nett, 30 Ore. 59, 45 Pac. 472, 60 A. S. Supply, etc., Co., 25 Colo. 161, 53 Pac.
R. 777 and note; Hague v. Nephi Irri- 331, 71 A. S. R. 131, 46 L.R.A. 175;
gation Co., 16 Utah 421, 52 Pac. 765, Nevada Ditch Co. v. Bennett, 30 Ore.
67 A. S. R. 634, 41 L.R.A. 311; Moyer 59, 45 Pac. 472, 60 A. S. R. 777 and
v. Preston, 6 Wyo. 308, 44 Pac. 845, note; Hague v. Nephie Irrigation Co.,
71 A. S. R. 914; Farm Inv. Co. v. Car- 16 Utah 421, 52 Pac. 765, 67 A. S. R.
penter, 9 Wyo. 110, 61 Pac. 258, 87 A. 634, 41 L.R.A. 311; Moyer v. Preston,
S. R. 918 and note, 50 L.R.A. 747.
6 Wyo. 308, 44 Pac. 845, 71 A. S. R.
Notes: 20 A. S. R. 225; 17 Ann. 914.
Cas. 833.
Notes: 20 A. S. R. 225 ; 30 L.R.A.
And see infra, par. 15.
676 ; 17 Ann. Cas. 833.
6. Hewitt v. Story, 64 Fed. 510, 29
And see infra, par. 16.
U. S. App. 155, 12 C. C. A. 250, 30
7. See infra, par. 17.
L.R.A. 265; Wheeler v. Northern Colo.
8. Chicago, etc., R. Co. v. McPhilIrrigation Co., 10 Colo. 582, 17 Pac. lamey, 19 Wyo. 425, 118 Pac. 682, Ann.
487, 3 A. S. R. 603; Farmers High Cas. 1913E 101; Gustin v. Harting, 20
Line Canal, etc., Co. v. Southworth, 13 Wyo. 1, 121 Pac. 522, Ann. Cas. 1914C
Colo. I11, 21 Pac. 1028, 4 L.R.A. 767 ; 911.
Combs v. Agricultural Ditch Co., 17
9. Note: 60 A. S. R. 803. And see
Colo. 146, 28 Pac. 966, 31 A. S. R. 275; infra, par. 16.
Ft. Morgan Land, etc., Co. v. South
10. See supra, par. 14.
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sion is accomplished by a ditch or canal, but any other mode which,
under the circumstances, proves effective may be resorted to, as where,
by damming up a stream or lake, its waters are made so to rise that
some part of them flow into a natural channel,11 by which they are
diverted to another locality and there applied to some useful purpose,
or without being taken to any considerable distance are made to over
flow lands adjacent to such dam, and thereby to make them more
productive. Thus, if a dam or contrivance of any kind will suffice
to turn water from the stream and moisten lands sought to be culti
vated, it is sufficient though no ditch is needed or constructed. Or
if the land be productive by the natural overflow of the water thereon
without the aid of any appliance whatever, the cultivation of such
land by means of the water so naturally moistening it is a sufficient
appropriation of such water, or so much thereof as is reasonably
necessary for such use.12 Water, after being diverted from a stream,
may be returned to a natural watercourse, and after being carried for
some distance therein, the same water or other water of equal amount
may be taken therefrom by the appropriator. In other words, he
may, in carrying the water to the place where it is to be used, avail
himself of a running stream or any other depression, whether natural
or artificial, which will accomplish the end in view.18 Where a stream
flows from one state into another, water may be appropriated and
diverted in the former state for use on lands in the latter.14 Drawing
water through a canal from one state into another for the purpose
of irrigating lands in the latter state is not necessarily a violation
of the constitution, laws, or policy of the former state, although that
state reserves all the waters for itself and its citizens, so far as they
are necessary for the beneficial uses to which the state and its citizens
apply them.15 Either as a result of statutory law or a well known
custom having the force of law, one who conceives the purpose of
diverting water is allowed a reasonable time within which to make
the diversion.16 Whether he is proceeding with reasonable diligence
is largely a question of fact, and is to be determined after consider
ing the condition of the country and the circumstances under which
the appropriator was called upon to act.17 It has been held that if
a person does two days' work during one year, in cleaning out a
11. Simmons v. Winters, 21 Ore. 35,
Note: 60 A. S. R. 806.
14. Willey v. Decker, 11 Wyo. 496,
27 Pac. 7, 28 A. S. R. 727.
73 Pac. 210, 100 A. S. R. 939.
Note: 60 A. S. R. 806.
12. Note: 60 A. S. R. 806. And see
15. Note: 10 Ann. Cas. 127.
infra, par. 18.
16. Hewitt v. Story, 64 Fed. 510, 29
13. Herriman Irrig. Co. v. Butter- U. S. App. 155, 12 C. C. A. 250, 30
field Min. Co., 19 Utah 453, 57 Pac. L.R.A. 265.
537, 51 L.R.A. 930 and note; Miller v.
Note: 17 Ann. Cas. 833.
Wheeler, 54 Wash. 429, 103 Pac. 641,
17. Note: 60 A. S. R. 809.
23 L.R.A.(N.S.) 1065 and note.
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spring, to facilitate the flow of the waters thereof to a river, of which
it is a tributary, and the next year does only one day's work in again
cleaning out the spring, and in the following year commences to
build a dam and ditch necessary to the appropriation of the water,
he shows a lack of diligence, and his appropriation, as to time, must
depend upon the work done during the last year, as the work done in
the preceding years cannot be connected therewith.18
16. Application to Use.—A claimant is entitled to a reasonable
time after he has diverted and carried water to the place of use in
which to make the actual application, the prime requirement being
that he must be reasonably diligent in making the application,19 the
attendant circumstances to be considered.20 It is, perhaps, not strictly
true that this application is essential to the appropriation, for if a
diversion is actually made with intent to use it for such a purpose,
the appropriation is then complete in the sense that the rights of
the appropriator cannot be defeated by acts done or appropriations
attempted to be made by others after such diversion and while he is
proceeding with reasonable diligence to apply the water appropri
ated by him to the purpose contemplated, or to any other useful
purpose, though not the one in view when the diversion was made.1
At all events, there is no doubt that when water is, within a reason
able time after its diversion, applied to a useful purpose, such appli
cation being intended when the diversion was made, the rights of the
appropriator relate back to the first step in the process of appropria
tion and are paramount to the rights of all other persons having
a later inception.2 What the courts and law writers have meant by
declaring that the application of water within a reasonable time to
sorno useful industry is essential to its valid appropriation is that
no one, though he actually diverts water under a claim that he intends
18. Mover v. Preston, 6 Wyo. 308, v. Water Supply, etc., Co., 25 Colo.
44 Pac. 845, 71 A. S. R. 914. And see 161, 53 Pac. 331, 71 A. S. R. 131, 46
infra, par. 17.
L.R.A. 175; Simmons v. Winters, 21
19. Hewitt v. Story, 64 Fed. 510, 29 Ore. 35, 27 Pac. 7, 28 A. S. R. 727;
U. S. App. 155, 12 C. C. A. 250, 30 Wimer v. Simmons, 27 Ore. 1, 39 Pac.
L.R.A. 265; Wheeler v. Northern Colo- 6, 50 A. S. R. 685; Nevada Ditch Co.
rado Irrigation Co., 10 Colo. 582, 17 v. Bennett, 30 Ore. 59, 45 Pac. 472, 60
Pac. 487, 3 A. S. R. 603; Farmers A. S. R. 777 and note; Moyer v. PresHigh Line Canal,- etc., Co. v. South- ton, 6 Wyo. 308, 44 Pac. 845, 71 A. S.
worth, 13 Colo. 111, 21 Pac. 1028, 4 R. 914; Farm Inv. Co. v. Carpenter,
L.R.A. 767; Combs v. Agricultural 9 Wyo. 110, 61 Pac. 258, 87 A. S. R.
Ditch Co., 17 Colo. 146, 28 Pac. 966, 918 and note, 50 L.R.A. 747.
31 A. S. R. 275; Ft. Morgan Land,
Notes: 30 L.R.A. 676; 17 Ann. Cas.
etc., Co. v. South Platte Ditch Co., 18 833.
Colo. 1, 30 Pac. 1032, 36 A. S. R. 259
20. Nevada Ditch Co. v. Bennett, 30
and note; Farmers' Independent Ditch Ore. 59, 45 Pac. 472, 60 A. S. R. 777
Co. v. Agricultural Ditch Co., 22 Colo, and note.
513, 45 Pac. 444, 55 A. S. R. 149 and
1. See infra, par. 22.
note; Cache La Poudre Reservoir Co.
2. See infra, par. 17.
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to appLy it to a useful purpose, shall be permitted unreasonably to
withhold its use from others and thereby prevent its application to
the trust with which water is usually deemed to be impressed, at
least in those states in which large quantities of arid lands are situ
ated that may be made productive by irrigation.8 Where the claim
is made that an appropriator of water has not applied it with reason
able diligence, it is manifest that the question, what is due diligence,
is more difficult to answer than when the claim is of alleged unreason
able delay in constructing the works necessary to accomplish the diver
sion of the water. The appropriation may be made with reference
to the future, and whether the water is intended to be used by the
appropriator himself or to be supplied to others for their use, it is
not essential that he should have had immediate use for the water at
the time of its diversion, nor that it should then be required by the
community which he proposes to supply, if he reasonably contem
plates that in the changes which are likely to take place, either on'
his own lands or in the community, the water which he seeks to
appropriate will be required.4 One who, when appropriating water
for sale, rental, and distribution to the public, makes at the same
time an appropriation for- the benefit of his own land, to be taken
through the ditches constructed for public use, will, however, after
selling his public rights, be limited to the amount of water which
he had been actually taking and applying to a beneficial use upon
his land.5
17. Relation Back of Appropriates Title.—As between rival claim
ants, it may often be necessary to ascertain the precise point of time
when the right attempted to be asserted began; for it is universally
conceded that the right of an appropriator of water, though an actual
appropriation and use thereof are necessary to its consummation,
must, when the consummation is effected, be deemed to have begun
with the first work or act necessary to such appropriation, reasonable
diligence in perfecting it being thereafter exercised. In those states
in which a notice is required to be posted and recorded, the right of
the appropriator when perfected with reasonable diligence relates
back to the filing of such notice.6 On the other hand, if notice is
not provided for by statute, or, if provided for, is not given, the title
of the appropriator by relation must be regarded as commencing at
the time when he began his dam, ditch, flume, or other appliance
by means of which his appropriation is effected, provided he prose
cutes his enterprise to success and with reasonable diligence.7 There
3.
4.
5.
Cal.
213.
6.

Note: 60 A. S. R. 807.
Ore.
Note: 60 A. S. R. 811.
and
Leavitt v. Lassen Irrig. Co., 157 308,
82. 106 Pac. 404, 29 L.R.A.(N.S.)
7.
And see infra, par. 18.
Ore.
Nevada Ditch Co. v. Bennett, 30 and
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note; Mover v. Preston, 6 Wyo.
44 Pac. 845, 71 A. S. R. 914.
Nevada Ditch Co. v. Bennett, 30
59, 45 Pac. 472, 60 A. S. R. 777
note; Mover v. Preston, 6 Wyo.
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may be cases, however, in which, though the work of appropriation
is not prosecuted with reasonable diligence, it is ultimately completed
and an actual appropriation made. Under such circumstances, the
title of the appropriator cannot relate back to the first step taken
by him, because to permit this would be to regard with the same
favor an appropriator who had been diligent and one who had
not. Still, if the appropriation is actually completed, the appropria
tor acquires rights by virtue thereof paramount to the rights of all
others accruing subsequently to the perfected appropriation. Whether
the title can relate back to any period anterior to this must be regarded
as in doubt. Possibly, if, after being guilty of a want of diligence
in prosecuting the proposed appropriation and constructing the appli
ances necessary thereto, the intending appropriator should begin work
and thereafter prosecute it diligently and notoriously, his title, when
his work is completed, might relate back to the commencement of
this uninterrupted period of diligence, or, at least, to some time therein
when it must be apparent to all observers that the work is being
prosecuted diligently and with reasonable expectation of success.8
18. Amount Which May Be Appropriated.—Even though the person
diverting water intends to apply it to some useful purpose, he cannot
sustain his claim to the use of the water so diverted unless it is neces- ,
aary for the use contemplated, nor, if necessary, where he has not pro
ceeded with reasonable diligence to apply it to such use.9 So much of
the water as he has not so applied, he must be regarded as having for
feited or as having never made any valid appropriation of. In other
words, an appropriator will not be permitted to waste or misapply
water for the purpose of depriving others of their right to its use.10
No one is entitled to have a priority adjudged for more water than
he has actually appropriated, nor for more than he actually needs.
His priority of right must be limited by each of these considerations.11
So a landowner who has appropriated water for use upon his land
is restricted to such use, and cannot, after the amount has become
fixed by the use, increase it to the detriment of subsequent interven
ing appropriators either by purchasing and placing under cultivation
an additional amount of land or by selling the surplus to be used
by others. If, however, no subsequent appropriation has been initi308, 44 Pac. 845, 71 A. S. R. 914. And
11. Combs v. Agricultural Ditch Co.,
see supra, par. 14, 15.
275; Nevada Ditch Co. v. Bennett, 30
8.. Note: 60 A. S. R. 80L
Ore. 59, 45 Pac. 472, 60 A. S. R. 777
9. See supra, par. 16.
10. Simmons v. Winters, 21 Ore. 35, and note; Hague v. Nephi Irr. Co., 16
27 Pac. 7, 28 A. S. R. 727; Hague v. Utah 421, 52 Pac. 765, 67 A. S. R. 634,
Nephi Irr. Co., 16 Utah 421, 52 Pac. 41 L.R.A. 311.
765, 67 A. S. R. 634, 41 L.R.A. 311.
Notes: 60 A. S. R. 777 ; 30 L.R.A
Notes: 60 A. S. R. 807; 17 Ann. 677; 17 Ann. Cas. 833.
And see infra, par. 23.
Cas. 833.
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ated, such landowner has an undoubted right to use an additional
amount of water whenever necessary for any cause, and such use may
constitute a valid appropriation thereof from its date, and, according
to some of the decisions, from the taking of the first step in the orig
inal enterprise.12 It follows, necessarily, from the rule that an appro
priation of water is not consummated by its diversion, but only by its
application to use, that the size or capacity of the ditch by which the
diversion is made is not necessarily the measure of the rights of the
person seeking to make an appropriation thereby. Such capacity may
be in excess of the requirements of the appropriator, and the water
diverted by it may be much more than necessary for the prudent
cultivation of the land to which it is to be applied, in which event
the surplus has not been, in any legal sense, appropriated, and remains
subject to further appropriation to the same extent as if it had not
been carried from the lake or stream out of which it has been caused
to flow.18 Nor, on the other hand, is an appropriator necessarily lim
ited to the capacity of his ditch. It may, when constructed, disap
point all reasonable expectations, as where, from the irregularities
in the grade or obstructions falling therein, or for other causes, it
is not capable of conveying as much water as its size would indicate,
and therefore does not accomplish the object in view. The intending
appropriator may proceed with reasonable diligence to correct these
defects, and, having done so, his rights are the same as if his ditch
or other means of diversion had proved adequate in the first instance.14
An appropriator, unless the amount of water actually diverted by
him is shown to be excessive, must be deemed entitled to that amount,
although he is not ready to use it at the time of its diversion, or
even, in some instances, for years afterward, and he has the right
to provide for his future as well as his present wants. He may make
the diversion necessary for the irrigation of his lands, though he is not
at once able to bring them under cultivation, in which event, upon pro
ceeding with reasonable diligence, he may be regarded as consummat
ing his appropriation to the extent necessary for the successful culti
vation of his entire land ; 15 while, on the other hand, his supineness
may be so great as to forfeit his right, except to the water actually and
necessarily used by him, though adequate to the profitable use of a
small portion only of his land.18 Under a statute authorizing persons
having possessory rights to agricultural land to appropriate water for
irrigation and making "said land available for agricultural purposes
12. Note: 60 A. S. R. 813.
Mont. 484, 37 Pac. 5, 43 A. S. R. 652;
13. Farmers' Independent Ditch Co. Simmons v. Winters, 21 Ore. 35, 27
v. Agricultural Ditch Co., 22 Colo. 513, Pac. 7, 28 A. S. R. 727; Nevada Ditch
45 Pac. 444, 55 A. S. R. 149.
Co. v. Bennett, 30 Ore. 59, 45 Pac.
Note: 60 A. S. R. 814.
472, 60 A. S. R. 777 and note.
14. Note: 60 A. S. R. 814.
16. Note: 60 A. S. R. 815.
15. Kleinschmidt v. Greiser, 14
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to the full extent of the soil thereof," appropriation of sufficient water
for the whole tract will relate back to the first diversion, in case the
water is used continuously and the area of cultivation is extended with
reasonable diligence.17 A person who diverts waters from a stream for
irrigation purposes must, in order to protect his appropriation, use a
reasonable degree of care to prevent loss by evaporation and seepage in
conveying it to the place of use, since the law will not countenance a
diversion of a volume many times greater than that which is actually
consumed,19 but he is not responsible for water lost by absorption and
evaporation, which is necessarily so lost in a well constructed ditch or
flume which is kept in good condition. Nor can he who has made his
appropriation by such means be compelled to substitute a less wasteful
method for carrying the water; but he may be compelled to keep his
flumes and ditches in good repair so as to prevent any unnecessary
waste.19 A judgment granting to an appropriator the right to use a
certain amount of water for irrigation purposes will entitle the appro
priator to use that amount without an execution being taken.20 But a
decree enjoining interference with the maximum quantity of water
allowed an appropriator by the state board does not prevent the taking
by defendants of any water which is not required for the irrigation of
the land to which it belongs.1
19. Nature and Incidents of Right Acquired Generally.—An indi
vidual appropriator of water for irrigation secures no surplus water;
hence he has no surplus which he can either sell or give to another,
as against subsequent appropriations. His appropriation, and there
fore his water right dependent thereon, is at all times limited, within
the maximum of his appropriation, to the quantity capable of benefi
cial use, and actually so used. If during any period he does not
require the use of the water, it falls during that period to the subse
quent appropriator who does need the same and can beneficially use
it.2 While the appropriator may sell his water right,8 that is all he
17. Longmire v. Smith, 26 Wash. v. South Platte Diteh Co., 18 Colo. 1,
439, 67 Pac. 246, 58 L.R.A. 308.
30 Pac. 1032, 36 A. S. R. 259 and note;
18. Town of Sterling v. Pawnee Cache La Poudre Reservoir Co. v.
Ditch Extension Co., 42 Colo. 421, 94 Water Supply, etc., Co., 25 Colo. 144,
Pac. 339, 15 L.R.A.(N.S.) 238 and 53 Pac. 318, 71 A. S. R. 123; Cooper
note.
v. Shannon, 36 Colo. 98, 85 Pac. 175,
19. Note: 15 L.R.A.(N.S.) 239.
118 A. S. R. 95; Ada County Farmers'
20. Porter v. Small, 62 Ore. 574, 120 Irr. Co. v. Farmers' Canal Co., 5 Idaho
Pac. 393, 124 Pac. 649. Ann. Cas. 793, 51 Pac. 990, 40 L.R.A. 485 ; Hard
1914C 536, 40 L.R.A. (N.S.) 1197.
v. Boise City Irrigation, etc., Co., 9
1. Johnston v. Little Horse Creek Idaho 589, 76 Pac. 331, 65 L.R.A. 407
Irr. Co., 13 Wyo. 208, 110 A. S. R. and note; Hailey v. Riley, 14 Idaho
986, 70 L.R.A. 341.
481, 95 Pac. 686, 17 L.R.A.(N.S.) 86;
2. See supra, par. 18.
Johnston v. Little Horse Creek Irr.
3. Strickler v. Colorado Springs, 16 Co., 13 Wyo. 208, 79 Pac. 122, 110 A.
Colo. 61, 26 Pac. 313, 25 A. S. R. 245 S. R. 986 and note, 70 L.R.A. 34L
and note; Ft. Morgan Land, etc., Co.
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has to, sell, and is all that would pass by a deed of the land, as an
appurtenance,4 or would be included in a homestead exemption from
debt.5 The water in the stream is not his property, but his right to
use that water, based upon his prior appropriation, for beneficial pur
poses, is a property right, and, as such, is capable of transfer,6 and
the only limitation upon the right of sale of a water right separate
from the land to which it was first applied, and to which it has become
appurtenant, laid down by any of the authorities, is that it shall not
injuriously affect the rights of other appropriators.7 In other words,
the burden upon the use must not be enlarged beyond that which
rested upon it under the original appropriation, and while in the
hands of the original appropriator as he was entitled to and did use
it. This principle is the necessary result of the fact that the only
property in the water owned by the appropriator is a right to" use
it as measured by his appropriation.8 One who has appropriated
water for the purpose of sale, rental, and distribution to the public
cannot, upon disposing of his water system, reserve to himself a por
tion of the right which he has appropriated to public use.9 While it
has been said that an action to quiet the title and establish the right
to water for irrigation is in the nature of an action to quiet title
to real estate,10 yet it has been held that an action for damages for
the diversion of water, and for an injunction against a further diver
sion, is not an action to quiet title to real estate, within the meaning
of a constitutional provision requiring such actions to be brought
within the county where the real estate is located.11
20. Method of Transfer; Conveyance as Appurtenance to Land.—
The question what kind of transfer is sufficient to convey a water
4. See infra, par. 20.
7. Strickler v. Colorado Springs, 16
5. Faull v. Cooke, 19 Ore. 455, 26 Colo. 61, 26 Pae. 313, 25 A. S. R. 245
Pac. 662, 20 A. S. R. 836.
and note; Cache La Poudre Irr. Co.
6. Strickler v. Colorado Springs, 16 v. Larimer, etc., Co., 25 Colo. 144, 71
Colo. 61, 26 Pac. 313, 25 A. S. R. 245 A. S. R. 123 ; Hard v. Boise City Irriand note; Ft. Morgan Land, etc., Co. gation, etc., Co., 9 Idaho 589, 76 Pac.
v. South Platte Ditch Co., 18 Colo. 1, 331, 65 L.R.A. 407 and note; Johnston
30 Pac. 1032, 36 A. S. R. 259 and note; v. Little Horse Creek Irr. Co., 13 Wyo.
Cache La Poudre Irr. Co. v. Larimer, 208, 79 Pac. 22, 110 A. S. R. 986 and
etc., Co., 25 Colo. 144, 53 Pac. 318, 71 note, 70 L.R.A. 341.
A. S. R. 123; Cooper v. Shannon, 36
8. Johnston v. Little Horse Creek
Colo. 98, 85 Pac. 175, 118 A. S. R. Irr. Co., 13 Wyo. 208, 79 Pac. 22, 110
95; Ada County Farmers' Irr. Co. v. A. S. R. 986, 70 L.R.A. 341
Farmers' Canal Co., 5 Idaho 793, 51
9. Leavitt v. Lassen Irr. Co., 157
Pac. 990, 40 L.R.A. 485; Hard v. Boise Cal. 82, 106 Pac. 404, 29 L.R.A. (N.S.)
City Irrigation, etc., Co., 9 Idaho 589, 213.
76 Pac. 331, 65 L.R.A. 407 and note;
10. Conant v. Deep Creek, etc., Irrig.
Hailey v. Riley, 14 Idaho 481, 95 Pac. Co., 23 Utah 627, 66 Pac. 188, 90 A.
686, 17 L.R.A. (N.S.) 86; Johnston v. S. R. 721.
Little Horse Creek Irr. Co., 13 Wyo.
11. Miller v. Madera Canal, etc., Co.,
208, 79 Pac. 22, 110 A. S. R. 986 and 155 Cal. 59, 99 Pac. 502, 22 L.R.A.
note, 70 L.R.A. 341.
(N.S.) 391.
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right separate from the land upon which it has been used depends
for its answer upon the class of property to which the water right
belongs. So far as the right rests upon ownership of stock in an irri
gation company, it is personal property, and may be transferred by
an assignment of the stock, or in any other method which is sufficient
to transfer personal property.12 But, so far as the right depends
upon ownership of a ditch or share therein, or upon a perfected right
of appropriation, it is a corporeal right in the nature of real property,
and must be conveyed in the method necessary to convey real estate.18
Such an interest cannot be transferred by parol. Thus, a purchaser
of water rights by verbal sale takes subject to the rights of appropriators
subsequent in time to that of his predecessors but prior to the date
of the purchaser's possession under the sale, as his right under the
verbal sale attaches only at the date of his possession, and does not
relate back to the date of his predecessor's appropriation.14 The
water right may pass by deed as an appurtenance to the land con
veyed.15 But it has been said that whether a deed to land will
convey the water right annexed thereto must depend on the inten
tion of the grantor to be gathered from the express terms of the deed,
or, when it is silent as to the water right, from the presumption that
arises from the circumstances, and whether such right is or is not
incident and necessary to the beneficial enjoyment of the land.16
Thus when a sheriff's deed to land to which a water right is appurte
nant does not purport to convey such right, there must be some inten
tion so to convey found in the circumstances attending the conveyance
before the right will pass under the deed.17 When the right to the
use of a ditch and water exists in favor of land conveyed by deed,
and without which the land would be practically valueless, and con
stitutes perhaps the only inducement for the purchase, it will pass
by the deed, with or without the use of the word "appurtenances"
therein.18 However, an appropriation of water may comprehend a
12. Note: 65 L.R.A. 412. And see Co. v. Bennett, 30 Ore. 59, 45 Pac. 472,
infra, par. 31. .
60 A. S. R. 777; Willey v. Decker, 11
13. Wyatt v. Larimer, etc., Co., 18 Wyo. 496, 73 Pac. 210, 100 A. S. R.
Colo. 298, 33 Pac. 144, 36 A. S. R. 280; 939; Johnston v. Little Horse Creek
Ada County Farmers' Irr. Co. v. Irr. Co., 13 Wyo. 208, 79 Pac. 22, 110
Farmers' Canal Co., 5 Idaho 793, 51 A. S. R. 98&, 70 L.R.A. 341.
Note: 65 L.R.A. 409.
Pac. 990, 40 L.R.A. 485.
16. Cooper v. Shannon, 36 Colo. 98,
Note: 65 L.R.A. 412.
85 Pac. 175, 118 A. S. R. 95.
14. Note: 65 L.R.A. 413.
15. Cooper v. Shannon, 36 Colo. 98,
Note: 65 L.R.A. 410.
85 Pac. 175, 118 A. S. R. 95; Smith v.
17. Cooper v. Shannon, 36 Colo. 98,
Denniff, 24 Mont. 20, 60 Pac. 398, 81 85 Pac. 175, 118 A. S. R. 95.
A. S. R. 408, 50 L.R.A. 741; Simmons
18. Simmons v. Winters, 21 Ore. 35,
v. Winters, 21 Ore. 35, 27 Pac. 7, 28 27 Pac. 7, 28 A. S. R. 727 and note.
A. S. R. 727 and note; Nevada Ditch
Note: 65 L.R.A. 411.
R. C. L. Vol. XV.— 30.
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use upon lands other than those of the appropriator,19 and when so
used the right resides in the appropriator, and does not become ipso
facto appurtenant to the land; so that the owner of the land cannot
convey the water right as an appurtenance to his land, as he never
had title to the water right.20 If one claims water for use upon lands
owned by him or of which he has the possessory title, and initiates
an appropriation, and, before completing it, sells his lands or posses
sory title to another, the latter may proceed to complete the appro
priation.1
21. Appropriation for Use by Others; Agency.—It has been sug
gested that the intent to apply and the application of water to irri
gation are matters personal to the appropriator, and that whatever he
proposes to do with the water must be done by himself, and in con
nection with his own property. From the nature of things, the intent
to apply to some present or future contemplated use must rest with
the appropriator. It is a mental status which may manifest itself
by subsequent declarations and acts, such as posting notice, diverting
the water by the building of a dam, the construction of a ditch or
other means,2 and by applying it to the contemplated use.8 Ordi
narily, however, a person may declare his intentions through another,
and may act through an agent, and yet the declarations and acts are
as much his as if they were the result of his personal and physical
application, and unless there is some reason why an appropriator may
not invoke the ordinary agencies for the purposes of perfecting his
appropriation, he ought not to be denied the right of their employ
ment for such purposes. So far as it may become necessary to con
struct the necessary appliances to secure the actual diversion of water,
and to transport it to the place of use, and even as it concerns the
physical application to the use, there can be no doubt of the right
to his employment of such agencies. But the purpose of the appro
priation must abide with the appropriator, it must be a design of
his concoction or adoption, and the use he proposes must be a benefi
cial one. The bona fide intention which is required of the appropriator
to apply the water to some useful purpose may comprehend a use to
be made by or through another person, and upon lands and posses
sions other than those of the appropriator.4 Thus, the appropriator
is enabled to complete and finally establish his appropriation through
19. See infra, par. 21, and par. 29 Ore. 59, 45 Pac. 472, 60 A. S. R. 777
et seq.
and note. And see infra, par. 2L
20. Smith v. Denniff, 24 Mont. 20, 2. See supra, par. 14, 15.
60 Pac. 398, 81 A. S. R. 408, 50 L.R.A.
3. See supra, par. 16.
741, reversing 23 Mont. 65, 57 Pac.
4. Nevada Ditch Co. v. Bennett, 30
557, 50 L.R.A. 737.
Ore. 59, 45 Pac. 472, 60 A. S. R. 777
1. Nevada Ditch Co. v. Bennett, 30 and note.
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the agency of the user.5 In many localities where the water is diffi
cult of diversion, and the expense considerable in conducting it to
the place of use, if individual landholders, or even an aggregation
of them, were required to make the appropriation for use upon their
own possession, these general purposes would be entirely defeated
simply for the reason that such holders could not bear the burden
of making the appropriation. In such cases, other persons possess
ing capital are often willing to make the diversion for the benefit
of those who have use for the water, but, unless they may contem
plate a use which may be applied by the landowner to his possessions,
they could not even initiate the appropriation until they had pos
sessed themselves of lands in proportion to the amount of water it is
desired to appropriate; so that if the user must be the appropriator,
and the appropriator the landholder, the arid regions in many places
would remain arid, whereas otherwise they could be made to teem
with fertility.6
22. Change in Place or Mode of Diversion and Use.—If an appro
priation of water has been completed, the appropriator's right to ite
use cannot be defeated or impaired by a change of the place or mode
of its diversion,7 or its application to a use not contemplated when
the original appropriation was made.8 If this were not true, a change
of circumstances by which the use of the water for the purposes first
contemplated would no longer be profitable would result in a practi
cal destruction of the appropriator's interest therein, and in a loss by
him of all of the water and of the appliances by which it had been
diverted, however valuable. Here it is important to remember the
difference between a change in the use for which water has been
appropriated and an attempt to appropriate for a specified purpose
water in excess of that which is required therefor and a seeking to
control the surplus by selling it for use in an entirely different pur
pose, as where an appropriator of water for use on his farm, finding
the amount diverted to be in excess of his reasonable demands, under
takes to sell such surplus to others. This he cannot do as against
intervening appropriators, because, as to this surplus, he had never
6. Smith v. Denniff, 24 Mont. 20, 60 6, 50 A. S. R. 685; Hague v. Nephi
Pac. 398, 81 A. S. R. 408, 50 L.R.A. Irr. Co., 16 Utah 421, 52 Pac. 765, 67
741.
A. S. R. 634, 41 L.R.A. 311; Johnston
6. Nevada Ditch Co. v. Bennett, 30 v. Little Horse Creek Irr. Co., 13 Wyo.
Ore. 59, 45 Pac. 472, 60 A. S. R. 777 208, 79 Pac. 122, 110 A. S. R. 986, 70
and note.
L.R.A. 341.
7. Strickler v. Colorado Springs, 16
Notes: 98 Am. Dec. 545; 20 A. S.
Colo. 61, 26 Pac. 313, 25 A. S. R. 245 R. 225; 60 A. S. R. 813.
and note ; Kleinschmidt v. Greiser, 14 8. Smith v. Denniff, 24 Mont. 20, 60
Mont. 484, 37 Pac. 5, 43 A. S. R. 652; Pac. 398, 81 A. S. R. 408, 50 L.R.A.
Smith v. Denniff, 24 Mont. 20, 60 Pac. 741 ; Wimer v. Simmons, 27 Ore. 1,
398, 81 A. S. R. 408, 50 L.R.A. 741; 39 Pac. 6, 50 A. S. R. 685.
Wimer v. Simmons, 27 Ore. 1, 39 Pac.
Note: 60 A. S. R. 813.
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made any valid appropriation before the inception of their rights.9
If, however, a prior appropriator of water in a stream, and a subse
quent appropriator, are each entitled to a certain portion of the stream,
neither can change the place of diversion so as to affect injuriously
the rights of the other,10 and one having an easement for a water
ditch across government land at the time it is conveyed to an indi
vidual cannot, against the will of the grantee, change the point and
manner of diversion, and substitute a pipe line for the open ditch,
although a freshet had changed the character of the place where the
diversion was made and the form of the ditch so that, unless the
desired changes are made, the use of the water will be largely lost
to the appropriator, while the change will work no injury to the
servient estate.11
23. Senior and Junior Appropriations.—A senior appropriator of
the waters of a stream for irrigation purposes has a right to insist that
the water flowing therein shall be subject to his reasonable use and
enjoyment to the full extent of his original appropriation and bene
ficial use ; 12 but his rights go no further, for in subordination thereto,
subsequent appropriators may appropriate the remainder of the water
running in the stream ; 18 but a prior appropriation of water from
the main stream is not subject to subsequent appropriation from its
sources of supply.14 Thus if lakes form a part of the source of supply
of a creek, and with the exception of one of such lakes form a part
of the natural channel of one of the tributaries of such creek, prior
9. Note: 60 A. S. R. 814. And see
Notes: 91 Am. Dee. 692; 98 Am.
supra, par. 19, an4 infra, par. 23.
Dec. 545 ; 21 Ann. Cas. 619.
10. Strickler v. Colorado Springs,
13. Hewitt Story, 64 Fed. 510, 29
16 Colo. 61, 26 Pac. 313, 25 A. S. R. U. S. App. 155, 12 C. C. A. 250, 30
245 and note ; Hague v. Nephi Irr. Co., L.R.A. 265 ; Saint v. Guerrerio, 17
16 Utah 421, 52 Pac. 765, 67 A. S. R. Colo. 448, 30 Pac. 335, 31 A. S. R.
634, 41 L.R.A. 311; Johnston v. Little 320; Crawford Co. v. Hathaway, 67
Horse Creek Irr. Co., 13 Wyo. 208, 79 Neb. 325, 93 N. W. 781, 108 A. S. R.
Pac. 22, 110 A. S. R. 986, 70 L.R.A. 647, 60 L.R.A. 889; Lobdell v. Simp341.
son, 2 Nev. 274, 90 Am. Dec. 537 ; SimNote : 20 A. S. R. 225.
mons v. Winters, 21 Ore. 35, 27 Pac.
11. White Bros., etc., Co. v. Watson, 7, 28 A. S. R. 727.
64 Wash. 666, 117 Pac. 497, 44 L.R.A.
Notes: 91 Am. Dec. 692; 98 Am.
(N.S.) 254.
Dec. 545; 17 Ann. Cas. 833; 21 Ann.
12. Strickler v. Colorado Springs, Cas. 619.
16 Colo. 61, 26 Pac. 313, 25 A. S. R.
And see supra, par. 18.
245 and note; Saint v. Guerrerio, 17
14. Strickler v. Colorado Springs,
Colo. 448, 30 Pac. 335, 31 A. S. R. 320; 16 Colo. 61, 26 Pac. 313, 25 A. S. R.
Crawford Co. v. Hathaway, 67 Neb. 245 and note; Bruening v. Dorr, 23
325, 93 N. W. 781, 108 A. S. R. 647, Colo. 195, 47 Pac. 290, 35 L.R.A. 640;
60 L.R.A. 889; Lobdell v. Simpson, 2 Strait v. Brown, 16 Nev. 317, 40 Am.
Nev. 274, 90 Am. Dec. 537 and note; Rep. 497; Cole v. Richards Irrigation
Strait v. Brown, 16 Nev. 317, 40 Am. Co., 27 Utah 205, 75 Pac. 376, 101 A.
Rep. 497; Longmire v. Smith, 26 S. R. 962 and note.
Wash. 439, 67 Pac. 246, 58 L.R.A. 308.
468

15 R. C. I*

IRRIGATION

appropriators of the waters of the creek are entitled to the same
usufructuary rights to the waters which naturally flow and collect
in such lakes, and which eventually find their way into the main
channel, as they have to the balance of the natural flow of the creek.15
A prior appropriator of the waters of a stream may insist as against
the junior appropriator that all the water be allowed to remain in
the stream only so long as some useful quantity thereof will reach
such prior appropriator's point of diversion, and when it is shown
that the water diverted by the junior appropriator for a useful pur
pose would, if not so diverted, sink and disappear before reaching
the prior appropriator's point of diversion, the latter is not entitled
to an injunction to compel the former to allow all the water to remain
in the stream.16 A prior appropriator cannot, however, be deprived
of water by a subsequent appropriator nearer the head of a stream
merely because much of the water if allowed to flow past the subse
quent appropriator would be lost by seepage and evaporation.17 One
who acquires and appropriates water for irrigation and other pur
poses by an unauthorized, and, therefore, unlawful, damming and
obstructing of a navigable stream is, nevertheless, entitled to relief
in equity against a third person, who, by another unauthorized obstruc
tion of the same stream, diverted such waters, where the original
obstruction has never been objected to or complained of by the state
or any other person or authority authorized by law to object thereto.18
It has been said that no prescriptive right to water in a stream can
be secured against a prior appropriator so long as the supply is ade
quate for both uses ; 19 that it is only in times of scarcity, when all
parties cannot be supplied, and one appropriator takes water which
by priority belongs to another, that there is an adverse use.20 A
statute conferring upon a state board of control the power to adjudi
cate the priorities of various claimants to the use of the public waters
of the state is not void, as investing the board with judicial power,
as it acts in an administrative capacity, and its determination is at
most quasi judicial only, and the board of control may legally require
all claimants, both prior and subsequent to the passage of the act,
to submit their claims upon proper notice for determination by such
16. Cole v. Richards Irrigation Co., Co., 142 Cal. 208, 75 Pac. 770, 100 A.
27 Utah 205, 75 Pac. 376, 101 A. S. S. R. 115.
R. 962.
19. Miller v. Wheeler, 54 Wash. 429,
16. Raymond v. Wimsette, 12 Mont. 103 Pac. 641, 23 L.R.A.(N.S.) 1065;
551, 31 Pac. 537, 33 A. S. R. 604.
Farm Inv. Co. v. Carpenter, 9 Wyo.
Note: 21 Ann. Cas. 619.
110, 61 Pac. 258, 87 A. S. R. 918, 50
17. Lower Latham Ditch Co. v. Lou- L.R.A. 747.
den Irrigating Canal Co., 27 Colo. 267,
20. Farm Inv. Co. v. Carpenter, 9
60 Pac. 629, 83 A. S. R. 80.
Wvo. 110, 61 Pac. 258, 87 A. S. R.
Note: 21 Ann. Cas. 619.
918, 50 L.R.A. 747. And see supra,
18. Miller v. Enterprise Canal, etc., par. 13, and infra, par. 25.
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board of control.1 So the bounds of judicial authority are not tran
scended by the appointment by a court of a water commissioner
charged with the duty of distributing the waters of a river among the
various irrigation canals according to the adjudged priorities, and
imposing upon the parties a pro rata liability for. his salary.2
24. Periodical Appropriation; Rotation.—Wherever it has been
established that an appropriation of water was valid only so far as
the water was appropriated to some useful purpose, it would seem that
the right to appropriate for different periods of time would follow as
a matter of course. For if, upon appropriation from a stream of a
certain number of inches which was required for the use of the appropriator, all the remaining water of the stream immediately became
subject to the use of another, the same rule applied to the case of
an appropriation for a certain number of hours a day or a certain
number of days a week or a certain number of weeks a year would
leave the water free during the remaining portion .of the time for
appropriation for the use of other persons. And such is the universal
rule wherever the question has been passed upon.8 Furthermore,
when there are conflicting claims to the use of water for irrigating
purposes between prior and subsequent appropriators thereof, and
it appears that by the use of the whole flow for alternate periods of
time the needs of the appropriators will be satisfied, the court has
the power to require them to rotate in the use of the whole flow.4 And
it has been said that rotation in irrigation undoubtedly tends to con
serve the waters of the state and to increase and enlarge their duty and
service, and is, consequently, a practice that deserves encouragement
in so far as it may be done within legal bounds.5 The relation to
each other of such appropriators has been held to be that of tenants
in common respecting the waters of the stream.6
25. Abandonment.—To effect an abandonment of water brought
upon a tract of land for purposes of irrigation, intent to abandon,
and an actual relinquishment, must concur ; 7 and it has been said
that abandonment of a water right is a matter peculiarly within the
province of the trial court to determine from all the facts and circum1. Farm Inv. Co. v. Carpenter, 9 119 Pac. 481, Ann. Cas. 1914A 320
Wyo. 110, 61 Pac. 258, 87 A. S. R. and note. And see supra, par. 12, 23.
918, 50 L.R.A. 747.
5. McCoy v. Huntley, 60 Ore. 372,
2. Montezuma Canal Co. v. Smith- 119 Pac. 481, Ann. Cas. 1914A 320.
ville Canal Co., 218 U. S. 371, 31 S.
6. Note: Ann. Cas. 1914A 322.
Ct. 67, 54 U. S. (L. ed.) 1074.
7. Cooper v. Shannon, 36 Colo. 98,
3. Cache La Poudre Reservoir Co. v. 85 Pac. 175, 118 A. S. R. 95; Moss v.
Water Supply, etc., Co., 25 Colo. 161, Rose, 27 Ore. 595, 41 Pac. 666, 50 A.
53 Pac. 331, 71 A. S. R. 131, 46 L.R.A. S. R. 743; Miller v. Wheeler, 54 Wash.
175 and note; Johnston v. Little Horse 429, 103 Pac. 641, 23 L.R.A.(N.S.)
Creek Irr. Co., 13 Wyo. 208, 79 Pac. 1065.
22, 110 A. S. R. 986, 70 L.R.A. 341.
Note: 30 L.R.A. 265.
4. McCoy v. Huntley, 60 Ore. 372,
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stances of each particular case, whether abandonment has or has not
taken place, and a finding of the court upon this question, based
upon sufficient evidence, will not be disturbed on appeal.8 Abandon
ment will not be shown by the fact that a ditch was permitted to be
filled up under an agreement that the one filling it should clean it
out, which he was never compelled to do, nor from the fact that the
portion of the ditch beyond the fill was allowed to remain uriused,
if the water was put to a beneficial use elsewhere.9 The fact that water
which had been brought on property for purposes of irrigation had
been devoted to other uses for a period of eleven years, and had been
made the subject of conveyance, rebuts a presumption of abandon
ment, and the burden of showing abandonment of water which has
been brought on land for the purpose of irrigation, which rests upon
one claiming a right thereto resting upon the fact of abandonment,
is not shifted by the fact that the surplus was allowed to run into a
natural watercourse.10 It has been held that if persons divert water
from a stream, for the purposes of irrigation, by means of a ditch,
under an agreement that each shall have his share of the water, they
are tenants in common of the ditch and of the right of appropriation,
and a continuous use of the water by one of the parties must be pre
sumed to be in maintenance of the rights of all the cotenants.11 Mere
declarations of parties who have acquired rights to the use of water
in an irrigating ditch are, however, insufficient to preserve those
rights without any act or deed in vindication or maintenance of them,
when for a period prescribed by the statute of limitations they take
no water from the ditch except what is distributed to them as share
holders in an older ditch owned by an unincorporated association
which has assumed entire control and use of the later ditch as a part
of the older system, and rights so lost cannot be reinstated except
by continued and adverse use for the statutory period of prescription
or by a new and valid appropriation.12 So it has been held that two
years' delay in constructing a ditch and the fact that water is not at
present needed for irrigation show a virtual abandonment of the right
to water for that purpose.18
26. Waste and Percolating Water.—No valid appropriation can be
made or prescriptive right acquired by gathering surplus water as it
flows over the surface from adjoining property upon which it has
been spread for irrigation purposes.14 Nor can an appropriative or
8. Cooper v. Shannon, 36 Colo. 98, Pac. 666, 50 A. S. R. 743.
85 Pac. 175, 118 A. S. R. 95.
12. Hewitt v. Story, 64 Fed. 510, 29
9. Wimer v. Simmons, 27 Ore. 1, 39 U. S. App. 155, 12 C. C. A. 250, 30
Pac. 6, 50 A. S. R. 685. And see su- L.R.A. 265.
pra, par. 16.
13. Lambora v. Bell, 18 Colo. 346,
10. Miller v. Wheeler, 54 Wash. 429, 32 Pac. 989, 20 L.R.A. 241.
103 Pac. 641, 23 L.R.A. (N.S.) 1065.
14. Burkart v. Meiberg, 37 Colo.
11. Moss v. Rose, 27 Ore. 595, 41 187, 86 Pac. 98, 119 A. S. R. 279, 6
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prescriptive right to water be acquired by merely accepting and using
it when jt is allowed to flow into one's ditch by the original owner,
who makes exclusive use of it whenever he chooses to do so.15 It
has, however, been said that the rights of the locators of a ditch for
irrigation to the use of waste water after supplying prior appropriators
are lost by permitting the exclusive possession, management, and
beneficial use of the waste water ditch to be enjoyed during the season
of irrigation for more than the statutory period of limitation as part
of an older system, without any use of water therefrom by such
locators except what is distributed to them by virtue of their owner
ship of shares in the older ditch.16 In a dry and arid climate, where
irrigation is necessary in order to cultivate the soil, the question *as
to the right of an upper proprietor to discharge waste water upon the
lands of a lower landowner has seldom arisen, because, as a general
rule, the lower landowner is willing to receive, dispose of, and profit
by the use of all water flowing from the upper lands of another in
irrigating his own land. Still, it has been said that an irrigator must
so manage as not to injure his neighbor's land by the discharge of
waste water thereon.17 A mere acquiescence, or permission on the part
of the lower owner to allow the flow of the waste or surplus water in
such limited quantity as did his land no injury cannot be so con
strued as to give the upper proprietor a prescriptive right to increase
the flow to such an extent as to cause damage.18 Percolating waters,
it has been held, are acquirable under the doctrine of prior appro
priation.19 Thus, it has been said that in a controversy between an
impropriator of percolating waters for use on distant lands and those
who own the land overlying the water bearing strata, those who have
used the water on their land before the attempt to appropriate it have
rights paramount to the rights of such appropriator,20 but the land
owner's right extends only to the quantity of water necessary for use
on his land, and the appropriator may take the surplus.1 Percolating
water has, however, been held not to come within a statute providing
L.R.A.(N.S.) 1104; Garnes v. Rollins, generally, Waters.
41 Utah 260, 125 Pac. 867, Ann. Cas.
19. Katz v. Walkinshaw, 141 Cal.
1915C 1159 and note.
116, 70 Pac. 663, 74 Pac. 766, 99 A.
15. Smith Canal, etc., Co. v. Colo- S. R. 35, 64 L.R.A. 236; Miller v.
rado Ice, etc., Co., 34 Colo. 485, 82 Bay Cities Water Co., 157 Cal. 256,
Pac. 940, 3 L.R,A.(N.S.) 1148.
107 Pac. 115, 27 L.R.A.(N.S.) 772.
16. Hewitt v. Story, 64 Fed. 510, 29
20. Katz v. Walkinshaw, 141 Cal.
U. S. App. 155, 12 C. C. A. 250, 30 116, 70 Pac. 663, 74 Pac. 766, 99 A. S.
L.R.A. 265.
R. 35, 64 L.R.A. 236. And see supra,
17. Blaisdell v. Stephens, 14 Nev. 17, par. 6 et seq.
33 Am. Rep. 523; Boynton v. Long1. Katz v. Walkinshaw, 141 Cal.
ley, 19 Nev. 69, 6 Pac. 437, 3 A. S. R. 116, 70 Pac. 663, 74 Pac. 766, 99 A.
781. .
S. R. 35, 64 L.R.A. 236. And see su18. Boynton v. Longley, 19 Nev. 69, pra, par. 23.
6 Pac. 437, 3 A. S. R. 781. And see
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for the appropriation of water from rivers, creeks, or streams of
running water.*
III. Distribution, Supply, and Control
Irrigation Companies
27. Status of Companies Generally.—An irrigation or ditch com
pany engaged in the business of conducting water for hire is, like
any other corporation,8 generally regarded as being a trustee for its
stockholders, and is bound to protect their interests.4 Furthermore,
it is a quasi public carrier or agent charged with a public duty or
trust.5 It is not the proprietor of the water diverted by it, but is only
an intermediate agency, existing for the purpose of aiding consumers
in the exercise of their rights,6 as well as a private enterprise prose
cuted for the benefit of its owners,7 and is subject to legislative regula
tion in respect to the distribution of the water.8 Where claimants
of water rights organize a corporation for the purpose of constructing
and managing a ditch to divert and carry such water, so that it may
reach and be used on their lands, there is such privity created betweei i
the corporation and such claimants that it may defend on their
behalf and assert such defenses as might be made by them.9 Like
wise, the company may sue to protect the rights of its consumers.10
So irrigation companies and persons claiming under them, made
parties to a suit over water rights, whether viewed as appropriators
of water or as mere carriers for others, sufficiently represent the users
2. Howard v. Perrin, 200 U. S. 71, Co., 63 Wash. 10, 114 Pae. 883, Ann.
26 S. Ct. 195, 50 U. S. (L. ed.) 374.
Cas. 1912D 133.
3. See Corporations, vol. 7, p. 302.
6. Wheeler v. Northern Colorado Ir4. Supply Ditch Co. v. Elliott, 10 rigation Co., 10 Colo. 582, 17 Pae. 487,
Colo. 327, 15 Pac. 691, 3 A. S. R. 586; 3 A. S. R. 603; Wyatt v. Larimer, etc.,
Farmers' Independent Ditch Co. v. Irrigation Co., 18 Colo. 298, 33 Pae
Agricultural Ditch Co., 22 Colo. 513, 144, 36 A. S. R. 280; White v. Farm45 Pac. 444, 55 A. S. R. 149.
ers' Highline Canal, etc., Co., 22 Colo.
Note : 120 A. S. R. 918.
191, 43 Pac. 1028, 31 L.R.A. 828.
5. Wheeler v. Northern Colorado Ir7. Wyatt v. Larimer, etc., Irrigation
rigation Co., 10 Colo. 582, 17 Pac. 487, Co., 18 Colo. 298, 33 Pac. 144, 36 A.
3 A. S. R. 603; White v. Farmers' S. R. 280.
Highline Canal, etc., Co., 22 Colo. 191, 8. White v. Farmers' Highline
43 Pac. 1028, 31 L.R.A. 828; Farmers' Canal, etc., Co., 22 Colo. 191, 43 Pac.
Independent Ditch Co. v. Agricultural 1028, 31 L.R.A. 828. And see infra,
Ditch Co., 22 Colo. 513, 45 Pac. 444, par. 36 and par. 38 et seq.
55 A. S. R. 149; Farmers', etc., Irri- 9. Oregon Const. Co. v. Allen Ditch
gation Co. v. Hill, 90 Neb. 847, 134 Co., 41 Ore. 209, 69 Pac. 455, 93 A. S.
N. W. 929, Ann. Cas. 1913B 524, 39 R. 701.
L.R.A.(N.S.) 798; McCook Irrigation, 10. Sterling v. Pawnee Ditch Extenetc., Power Co. v. Burtless, 98 Neb. sion Co., 42 Colo. 421, 94 Pac. 339, 15
141, 152 N. W. 334, L.R.A.1915D 1205 ; L.R.A. (N.S.) 238.
Shafford v. White Bluffs Land, etc.,
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of the waters of the respective canals to cause such water users to be
bound by the judgment.11
28. Validity of Rules and Regulations.—It is a general rule that
an irrigation company has the right to make and enforce reasonable
rules and regulations concerning the conduct of its business, and,
therefore, that in an action between it and one of its customers, the
rules and regulations of the company, if reasonable, are binding and
may determine the rights of the parties.12 Applying the general rule,
it has been held that where individuals owning and using, for pur
poses of irrigation, certain water rights, formed a corporation and
conveyed their rights to it, the corporation was entitled to make
reasonable regulations concerning the use of the water, and that a
resolution to the effect that stockholders might attach pipes for a
supply of water for domestic purposes to a ditch constructed by the
company of such size and under such regulations as the board of
directors of the corporation might from time to time prescribe, reserv
ing the right to fix a rate for such use of the water, did not attempt
to impose an unreasonable restriction on the right so to use the
water.18 And, where a water company had a rule requiring prior
purchasers to apply for their supply before the beginning of the
irrigating season, the court, conceding the propriety of the rule, and
also the justice of a condition therein forfeiting the right of a prior
purchaser in case of noncompliance therewith, provided that the
water had in the meantime been disposed of to other persons, held
that the rule had no application where the water company had a
sufficient supply of water free from conflicting obligations and was
therefore able to grant the request of a prior purchaser for a supply
of water, though made after the irrigating season had commenced.14
So it has been held that the adoption by an irrigation company of
a system by which it supplied water to its customers intermittently,
and not by means of a constant flow of water, was within the com
pany's discretion, and could not be declared to be unreasonable as
a matter of law,15 although the right of a company to substitute a
constant for an intermittent flow has been denied.16 The general rule
as to the power to make and enforce rules and regulations is subject
to the limitation that any unreasonable regulation or demand on the
part of an irrigation company, that operates to withhold or prevent
the exercise by consumers of their constitutional right to the use of
the water on payment of reasonable compensation for its carriage,
11. Montezuma Canal Co. v. Smith13. See infra, par. 36.
rille Canal Co., 218 U. S. 371, 31 S. Ct. 14. Note: Ann. Cas. 1912D 137.
67, 54 U. S. (L. ed.) 1074.
15. Shafford v. White Bluffs Land,
12. Shafford v. White Bluffs Land, etc., Co., 63 Wash. 10, 114 Pac. 883,
etc., Co., 63 Wash. 10, 114 Pac. 883, Ann. Cas. 1912D 133.
Ann. Cas. 1912D 133 and note.
16. Note: Ann. Cas. 1912D 138.
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must be held illegal.17 So, also, it has been held that although the
by-laws of a company require application for water to be made in
writing each year, and provide "that any person entitled to, purchase
prior water for use upon land entitled thereto, who shall for two
successive years fail to pay for water for such land, shall be deemed
to have forfeited his right thereto," yet, in the absence of any affirm
ative action by the company by which the owner of the right is duly
notified, such by-laws cannot have the effect of vesting title to the
water right in such company, or in another, provided such company
delivers the same amount of water to such other.18
29. Water Contracts; Validity and Construction.—A contract for
the use of water, made for a valuable consideration with a corporation
organized for the purpose of supplying water for irrigating land, that
did not when made contravene the laws or policy of the state, may,
as between the parties or their successors in interest,19 be enforced,
subject to all reasonable regulations, provided that the rights of other
users are not thereby unlawfully curtailed.20 So a contract with a
private water company by which a landowner secures a permanent
right to the use of water from the company's canal for irrigation
purposes is valid and constitutes the measure of 'rights of the parties,
although the water right has become a public use within the meaning
of a constitutional provision that the use of water appropriated for
sale, or rental, or distribution, is a public use, the regulation and
control of which, including the right to collect compensation there
for, is in the state, when there has been no attempt to regulate or
control the use of such water.1 But when an irrigation company,
by the terms of its contract with water takers, having the right to
dispose of definite water rights, by ambiguous expressions in subse
quent provisions of the contract reserves the power to render such
rights indefinite and uncertain as to quantity by disposing of water
rights in excess of its ability to furnish water, the contract is not
only inequitable and unjust, but also illegal, and cannot be enforced.2
The true intent and meaning of a contract between an irrigation
company and water takers must, as in the case of contracts generally,
be determined from the terms used, read in the light of surrounding
circumstances at the time of its execution, from the subject matter,
and the purposes and objects to be accomplished by it.8 Thus, under
a contract between an irrigation ditch company and water takers by
17. See infra, par. 33.
152 Cal. 716, 93 Pac. 858, 15 L.R.A.
18. Cooper v. Shannon, 36 Colo. 98, (N.S.) 359.
85 Pac. 175, 118 A. S. R. 95.
2. Wyatt v. Larimer, etc., Irriga19. See infra, par. 30.
tion Co., 18 Colo. 298, 33 Pac. 144, 36
20. Clasue v. Tri-State Land Co., 84 A. S. R. 280.
Neb. 499, 121 N. W. 570, 133 A. S. R.
3. See Contracts, vol. 6, p. 835 et
637.
seq.
1. Stanislaus Water Co. v. Bachman,
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which each taker has the right to a definite amount of water, and
providing that the sale of water rights shall terminate when the out
standing rights shall equal the estimated capacity of the ditch, and
giving the'comp'any the power to distribute the waters flowing through
its ditch pro rata, among existing water takers, if from any cause
the supply shall become inadequate to furnish an amount equal to
the outstanding rights, the company's power to dispose of water
rights is limited by the furnishing capacity of the ditch as dependent
upon the source of supply or other circumstances and not by its carry
ing capacity.4 So a stipulation in an irrigation contract, requiring
the company to deliver the consumer a specified quantity of water
"at a point to be designated on the line" of the consumer's ditch, is
only intended to fix the place of delivery, and therefore the right of
the consumer to use the water on any portion of his land that he may
choose cannot be questioned by the company.5 An agreement to
supply water to certain land for irrigation purposes for a certain
sum is sufficiently certain when the water to be sold is identified by
describing it as water from a certain river, to be carried through the
canal of the company, the company having but one canal leading
from that river, althqugh the lateral by which it is to be conducted
to the land is not described, except by the statement that the com
pany is to deliver the water on the land by means of such head gates,
weirs, and devices as it shall construct for that purpose, the uncer
tainty in this respect being removed when the lateral ditch is con
structed.8
30. Water Contracts as Annexed to Land.—A purchaser of land
from one who holds a water right contract thereon with an irrigation
company, and who takes title thereto by a deed containing the ordi
nary covenants of warranty, with no reference to the question of
water rights, and who refuses to accept water from the company, is
not personally liable for the maintenance fee mentioned in the water
right contract between his grantor and the irrigation company ; 7 al
though, if the owner of land agrees to take water for a definite period
for the purpose of irrigating such land, and to pay therefor a specified
price annually, and the agreement declares that it shall run with and
bind the land, a lien is created on such land which may be enforced
against it in the hands of any subsequent purchaser with notice there
of.8 On the other hand, an agreement of a water company to furnish
4. Wyatt v. Larimer, etc., Irriga- (N.S.) 359.
tion Co., 18 Colo. 298, 33 Pac. 144, 36
7. Fresno Canal, etc., Co. v. Rowell,
A. S. R. 280.
80 Cal. 114, 22 Pac. 53, 13 A. S. R.
5. Candler v. Washoe Lake Reser- 112; Farmers, etc., Lrr. Co. v. Hill, 90
voir, etc., Ditch Co., 28 Nev. 151, 80 Neh. 847, 134 N. W. 929, 39 L.R.A.
Pac. 751, 6 Ann. Cas. 946.
(N.S.) 798, Ann. Cas. 1913B 524 and
6. Stanislaus Water Co. v. Bachman, note.
152 Cal. 716, 93 Pac. 858, 15 L.R.A.
8. Fresno Canal, etc., Co. v. Rowell,
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water from its canal from year to year at an agreed price for irriga
tion purposes, which provides, in effect, that the obligation imposed
on the company shall have the force and effect of a covenant running
with its canal, is not a mere personal covenant, and does not create
a lien on the canal, but is, in substance and effect, an agreement for
the sale of real property of the company, binding on a successor of
the company with notice. Hence, such a right acquired by a mort
gagor for the benefit of the land after the execution of the mortgage
but before foreclosure passes under the foreclosure as an easement
appurtenant to the land.9 But it has been held that an after-acquired
water right for irrigation purposes, used in connection with land
embraced in a trust deed antedating the acquirement of the water
right, will not inure to the benefit of the holder of the trust deed,
the evidence not showing any intention on the part of the owner to
make the water right appurtenant to the land.10
31. Transfer of Stock.—A transfer of stock in an irrigating ditch
operates as a transfer of the right to the use of the water, as well as
an interest in the corporation issuing such stock, when such corpora
tion is formed of the cotenants owning the ditch and water rights,
and such shares of stock represent not only the rights of the parties
in the ditch, but also the right to the use of the water.11 The owner
ship of a prior right to the use of water is, however, essentially dif
ferent from the ownership of stock in an irrigating company. The
ownership of the stock, like the title to other property, may be acquired
by descent or purchase; the ownership of the prior right can be
acquired originally only by the actual beneficial use of the water.
The very birth and life of a prior right to the use of water is actual
user.12 A stockholder in an irrigating company who makes an actual
application of water from the company's ditch to beneficial use may,
by means of such use, acquire a prior right thereto; but his title to
the stock without such use gives him no title to the priority. He
may transfer his stock to whom he will, but he can only transfer his
priority to some one who will continue to use the water. If the law
were to be declared otherwise—if ditch companies were at liberty
to divert water without limit, and at the same time make the owner
ship of stock an absolute condition precedent to the right to procure
water from their irrigating canals—water rights would soon become
a matter of speculation and monopoly, and tillers of the soil would
have to pay exorbitant rates for the use of water, or arid land would
80 Cal. 114, 22 Pac. 53, 13 A. S. R. par. 20.
112.
10. Note: 15 L.R.A.(N.S.) 361.
Note: Ann. Cas. 1913B 528.
11. Cache La Poudre Irr. Co. v. Lar9. Stanislaus Water Co. v. Bachman, imer, etc., Reservoir Co., 25 Colo. 144,
152 Cal. 716, 93 Pac. 858, 15 L.R.A. 53 Pac. 318, 71 A. S. R. 123.
(N.S.) 359 and note. And see supra,
12. See supra, par. 16..
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remain unproductive.18 By-laws providing that a transfer of the
stock of an irrigation company shall be made only with the land for
which it was issued do not apply to a sale of delinquent stock for
assessments, as the purchaser is not a transferee of the former owner
of the stock.14
32. Priority between Co-users or Stockholders.—Public irrigation
companies do not possess the right to discriminate in rendering service
as carriers of water in any other way than the law in the first instance
discriminates in recognizing the right of prior appropriation.15 An
irrigation company is not itself an appropriator of water, and neither
it nor. its shareholders possess any power of control or any right of
disposition over the water diverted and carried, save to transport and
deliver the same to appropriators entitled to it under the law of prior
appropriation. Water diverted from a public stream by an irrigation
company does not lose its character as public water, but remains
public property until actually used.16 Consequently, the water of
an irrigation company is subject to appropriation to the same extent
as the water of a natural stream, and, therefore, all persons owning
lands under the flow of an irrigation canal become appropriators and
possessed of rights of appropriation in the order of their priority.17
In an action by persons claiming rights of prior appropriation of the
waters of an irrigation ditch to prevent the company from prorating
in time of scarcity, the rights of stockholders of the company, as
among themselves, are directly involved, and they are therefore all
necessary parties. And consumers of water from an irrigating ditch
who seek to prevent the ditch company from prorating in time of
scarcity have the burden of proving that they are entitled to the relief
asked, by evidence as to the time when their rights accrued, the
amount of water to which they are entitled and other facts sufficient
to sustain a favorable decree.18
33. Failure or Refusal to Supply; Discrimination.—An irrigation
or ditch company cannot arbitrarily refuse to supply water to an
actual and bona fide consumer making seasonable application, and
18. Combs v. Agricultural Ditch Co., Ditch Co., 17 Colo. 146, 28 Pac. 966,
17 Colo. 146, 28 Pac. 966, 31 A. S. R. 31 A. S. R. 275; Wyatt v. Larimer,
275. And see infra, par. 32.
etc., Irrigation Co., 18 Colo. 298, 33
14. Spurgeon v. Santa Anna Val. Pac. 144, 36 A. S. R. 280; Farmers'
Irr. Co., 120 Cal. 71, 52 Pac. 140, 39 Independent Ditch Co. v. Agricultural
L.R.A. 701.
Ditch Co., 22 Colo. 513, 45 Pac. 444,
15. See infra, par. 33.
55 A. S. R. 149; Cache La Poudre Irr.
16. See supra, par. 27.
Co. v. Larimer, etc., Reservoir Co., 25
17. Salt River Valley Canal Co. v. Colo. 144, 53 Pac. 318, 71 A. S. R.
Nelssen, 10 Ariz. 9, 85 Pac. 117, 12 123; Mellen v. Great Western Beet
L.R.A.(N.S.) 711, 16 Ann. Cas. 796; Sugar Co., 21 Idaho 353, 122 Pac. 30,
Farmers' Highline Canal v. South- Ann. Cas. 1913D 621 and note,
worth, 13 Colo. 111, 21 Pac. 1028, 4 18. Note: Ann. Cas. 1913D 625.
L.R.A. 767; Combs v. Agricultural
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offering proper compensation.19 The right of individual consumers,
upon tender of the carriage fee, to water diverted by an irrigation
company, and not already applied to a beneficial use, can no more
be evaded or qualified by a regulation of the company compelling the
purchase of stock as a condition precedent to use 20 than it can by a
regulation fixing a sum in excess of the price charged for carriage to
be thus paid for the use of water.1 And if a company has water which
is not devoted to use, it may be required by mandamus to supply such
water to a bona fide consumer who makes application for it and also
makes a proper tender.2 It has also been held that a stockholder in
a corporation organized to secure a supply of water and distribute it
at cost among its stockholders, for purposes of irrigation, is entitled
to a writ of mandamus to compel the delivery to him of the water
to which he is entitled, and such right cannot be denied on the theory
that it is sought merely to enforce a contract right.8 Mandamus is
not, however, an appropriate remedy to secure a perpetual right to
the use of water for irrigation, since the right to use water is an
annually recurring right, dependent, among other things, upon an
annual tender of the price.4 Nor will mandamus issue against an
irrigation company to compel it to furnish water to the applicant
as provided in a private contract entered into between him and it,
when he has an adequate remedy under his contract.5 If a corpora
tion engaged in the business of supplying individuals with water for
the irrigation of arid or semi-arid lands unlawfully and arbitrarily
prevents the holder of one of its water contracts from using water
for irrigation, it is liable to the individual in damages,6 and a con19. San Joaquin, etc., Canal, etc.,
2. Wheeler v. Northern Colorado IrCo. v. Stanislaus County, 233 U. S. ligation Co., 10 Colo. 582, 17 Pac. 487,
454, 34 S. Ct. 652, 58 U. S. (L. ed.) 3 A. S. R. 603; Combs v. Agricultural
1041; Leavitt v. Lassen Irr. Co., 157 Ditch Co., 17 Colo. 146, 28 Pac. 966,
Cal. 82, 106 Pac. 404, 29 L.R.A.(N.S-) 31 A. S. R. 275.
213; Wheeler v. Northern Colorado IrNote: 81 A. S. R, 488.
rigation Co., 10 Colo. 582, 17 Pac. 487,
3. Miller v. Imperial Water Co. No.
3 A. S. R. 603; Combs v. Agricultural 8, 156 Cal. 27, 103 Pac. 227, 24 L.R.A.
Ditch Co., 17 Colo. 146, 28 Pac. 966, (N.S.) 372 and note.
31 A. S. R. 275.
Note: 81 A. S. R. 488.
Note: 81 A. S. R. 488.
4. Note: 81 A. S. R. 488.
And see supra, par. 28.
5. State v. Washington Irr. Co., 41
20. Combs v. Agricultural Ditch Co., Wash. 283, 83 Pac. 308, 111 A. S. R.
17 Co1o. 146, 28 Pac. 966, 31 A. S. R. 1019.
275.
6. Clague v. Tri-State Land Co., 84
Notes: 81 A. S. R. 488; Ann. Cas. Neb. 499, 121 N. W. 570, 133 A. S. R.
1912D 138.
637. See also Simpson v. Harrah, 54
1. Wheeler v. Northern Colorado Ir- Ore. 448, 103 Pac. 58, 1007, 21 Ann.
rigation Co., 10 Colo. 582, 17 Pac. 487, Cas. 617 and note.
3 A. S. R. 603.
Notes: 81 A. S. R. 490; 25 L.R.A.
Notes: 81 A. S. R. 488; Ann. Cas. (N.S.) 243.
1912D 138.
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sumer may enjoin an irrigation company from selling additional
water rights in violation of its contract with him.7 One leasing land
under a ditch constructed by a mutual irrigation ditch company,
from a holder of shares in the company, by an instrument providing
that he will accept as full water right for said land a definite fraction
of the water right held by the lessor, is in such privity with the ditch
company as to enable him to maintain an action against it for negli
gent failure to maintain the ditch, in consequence of which he is
deprived of the water to which he is entitled, to his injury, and the
company cannot defeat the action on the ground that the shares of
stock representing the water to be used on such land have not been
transferred to the property owner on its books; at least, if it has
recognized the right by delivering water to the one in possession.8
One who owns a system for the distribution of water appropriated for
sale, rental, and distribution to the public cannot confer upon any
consumer a preferential right to the use of any part of the water by
contract to supply him in perpetuity with water, and then assign him
his own rights under the contract, so that he will hold the right to
the water free from any obligation to the public system.9 When a
majority of the persons owning a water right for irrigation purposes
which had been used and which they are entitled to use on their
lands form a corporation and transfer their interests to it, the cor
poration acquires no greater or different rights than were held by
the several persons so conveying to it, and hence it has not the right
to deny to a minority owner not joining in the corporation the same
right to the use of the water which he had before the corporation was
formed. It cannot, as a majority owner, exercise an absolute power
over the water, and if it undertakes to do so, the court will interpose
to compel it to permit the use by the minority owner of the water
to which he is entitled. To the extent of his interest the minority
owner has an equal right with the corporation to a voice in the pro
ceedings to determine matters of regulation and distribution of the
water in which he is interested.10 A contract giving a consumer of
water the right to draw and take from a canal all he may be entitled
to on tender or payment of the amount due therefor, if the owner
of the canal fail or refuse to comply with the contract, is not protected
against legislative interference made by a subsequent statute prohibit
ing such acts and regulating the distribution of water from such
7. Wyatt v. Larimer, etc., Irrigation
Co., 18 Colo. 298, 33 Pac. 144, 36 A.
S. R. 280.
Note: 81 A. S. R. 489.
8. Berg v. Yakima Valley Canal Co.,
83 Wash. 451, 145 Pac. 619, L.R.A.
1915D 292 and note. And see supra,

9. Leavitt v. Lassen Irrigation Co.,
157 CaL 82, 106 Pac. 404, 29 L.R.A.
(N.S.) 213 and note. And see supra,
par. 23, 32.
10. Bartholomew v. Fayette Irr. Co.,
31 Utah 1, 86 Pac. 481, 120 A. S. R.
912.
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canals, but giving a remedy for the enforcement of the right to receive
all the water to which the contract entitles him.11
34. Excuse for Failure to Supply.—Contracts by irrigation compa
nies for supplying water for irrigation usually contain provisions
relieving the companies, under certain specified conditions, from
responsibility for failure to furnish the stipulated quantity of water.
These provisions are, ordinarily, to the same general effect, and
usually provide that the company is not to be responsible for any
deficiency of water caused by the act of God, forcible entry, hostile
diversion or obstruction, or temporary damage by flood or other
accident, or by reason of damage to or breakage of machinery.12 An
irrigation company is not liable for a failure to supply water where
there is an insufficient supply of water due to the inadequacy of the
fall of rain from which source the company's canal was to be sup
plied,18 and it has been held that in times of drought an irrigation
company fulfils its obligation if, in case of a shortage of water on
account of the drought, it distributes its full supply ratably among all
its customers.14 But to exonerate an irrigation company for its failure
to furnish water due to an insufficient supply, the failure must be
chargeable to vis major, and not to negligence and inattention.
Hence, if a company, by the employment of proper measures to utilize
the water that is in a stream, might have prevented a failure of its
water supply, it is not relieved from liability for damages by the mere
fact of a scarcity of water in the stream from which its ditch is sup
plied.15 So, where it is shown that notwithstanding a diminution of
the natural flow of the river from which the water for irrigation was
taken there would have been sufficient water had the company not
diverted it to the operation of an additional wheel for a collateral
purpose, the company is held not absolved from its obligation to
supply the maximum quantity of water required by its contract.16
Furthermore, an expected future deprivation of the water supply is
no excuse for an irrigation company's failure to furnish water accord
ing to its contract; nor is it a defense to an action for damages against
an irrigation company for breach of contract to furnish water that,
at the suit of another corporation, the irrigation company has been
enjoined from diverting sufficient water to comply with its contract,
and that the injunction suit is still pending.17 If a contract to furnish
water for irrigation stipulates that the irrigation company shall be
11. White v. Farmers' Highline
14. Note: Ann. Cas. 1912C 1031.
Canal, etc., Co., 22 Colo. 191, 43 Pac.
15. Notes: 81 A. S. R. 491; Ann.
1028, 31 L.R.A. '828.
Cas. 1912C 1031.
12. Evans v. Prosser Falls Land, 16. Evans v. Prosser Falls Land,
etc., Power Co., 62 Wash. 178, 113 Pac. etc., Co., 62 Wash. 178, 113 Pac. 271,
271, Ann. Cas. 1912C 1029 and note. Ann. Cas. 1912C 1029.
13. Notes: 81 A. S. R. 491; Ann.
17. Notes: 81 A. S. R. 491; Ann.
Cas. 1912C 1031.
Cas. 1912C 1031.
R. C. L. Vol. XV.—31.
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entitled to written notice for a certain time before water will be re
quired on the premises, no recovery can be had for failure to furnish
water, in the absence of allegation and proof that the required notice
was given, unless there is an acknowledgment on the part of the
company of inability to comply with its obligations to furnish the
water.18 A consumer whose land is situated within the flow of an
irrigating company's distributing system, and who has by means
of water thereby supplied to him made valuable improvements on his
land, cannot be thereafter lawfully deprived of such water in order
that the company may supply later comers, even though a larger
area, by reason of more favorable conditions, may thus be brought
under cultivation.19 If, under a contract to furnish water for irriga
tion, the irrigation company may itself determine as to when the
water shall be furnished and in what quantities, and it is also stipu
lated that such company shall not be liable for failure to furnish
water, when such failure is caused by a deficiency of water at its
source of supply, accidents to machinery, injuries to canal, or other
failures or accidents over which the company has no control, the
control vested in it is accompanied by a corresponding measure of
liability, and is exercised at its peril, and an allegation that, having
control of the water, such company failed to furnish it on proper
demand, and that plaintiff thereby lost his crop, discloses a legal
cause of action which, if sustained by proof, justifies a recovery, unless
the company can by proof bring itself within one of the exceptions
named in the contract exempting it from liability.20
35. Measure of Damages for Failure to Supply.—The usual result
from the breach of a contract to furnish water for irrigation is the
destruction or partial destruction of a growing crop, and the measure
of damages applicable is the same as if the injury had been occasioned
by any other act or failure to act.1 Upon the questiqa of the measure
of damages for failure to furnish water to irrigate crops, so that they
are lost, evidence is admissible of the value of matured crops of like
kind with those planted, in the neighborhood where they were grow
ing,2 and the measure of damages has been said to be the value of
the crops on the market at maturity, less the cost necessary to put
them in condition for and upon the market,8 and less the value of any
18. Mathieu v. North American 378 et seq. ; Damages, vol. 8, p. 479 et
Land, etc., Co., 119 La. 896, 44 So. seq.
721, 121 A. S. R. 548.
2. Smith v. Hicks, 14 N. M. 560, 98
19. Note: Ann. Cas. 1912C 1031, Pac. 138, 19 L.R.A.(N.S-) 938 and
1032. See supra, par. 33.
note.
20. Mathieu v. North American
3. Candler v. Washoe Lake RcserLand, etc., Co., 119 La. 896, 44 So. voir, etc., Co., 28 Nev. 151, 80 Pac. 751,
721, 121 A. S. R. 548.
6 Ann. Cas. 946; Smith v. Hicks, 14
1. Note: 31 L.R.A.(N.S.) 743 et seq. N. M. 560, 98 Pac. 138, 19 L.R.A.
And see generally, Crops, vol. 8, p. (N.S.) 938 and note; Berg v. Yakima
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portion of the crop9 that may have been saved.4 According to some
authorities the measure of damages is the value of the crop at the
time the water was shut off, with the right to irrigate it from that
time on to the end of the season, less the value of the crop without
the right to irrigate it from that time until the end of the season.5
For the wrongful denying of water for irrigation to one who had
prepared his land for alfalfa, and had already cut the first crop,
the company has been liable in damages for the profits the landowner
would have made from the two additional crops which, but for the
failure to furnish the water, would have been raised, together with
the cost of reseeding made necessary by the lack of water. This
decision was based upon the fact that land prepared for alfalfa will
produce several crops each year for several years without further
care except in the way of irrigation.6 There are cases, however, involv
ing the failure of a water company to furnish water for irrigation, in
which there was evidently no growing crop to be destroyed. Since
-he raising of a crop not yet planted is too uncertain, and damages
based upon the assumption of loss of profits in the event altogether
too speculative, it is generally held in these cases that the true measure
of damages is the difference between the rental value of the land
with the water and its rental value without it.7 A water company
which, contrary to a constitutional provision, refused water for irriga
tion to a landowner is liable for exemplary damages, under a statute
providing that in an action for the breach of an obligation not arising
from contract, where the defendant has been guilty of oppression,
fraud, or malice, express or implied, the plaintiff, in addition to the
actual damages, may recover exemplary damages.8 If the consumer
could have obtained sufficient water from another source, he cannot
recover in damages a sum greater than he would have had to expend
to obtain water from such source.9
36. Regulation of Rates.—Whether rates which have been charged
and collected for its services by a public service corporation, such as
an irrigation company, are unreasonable may be a proper subject
for judicial inquiry; 10 but the fixing of rates which shall be charged
Valley Canal Co., 83 Wash. 451, 145 W. 514, 138 A. S. R. 506, 31 L.R.A.
Pae. 619, L.R.A.1915D 292.
(N.S.) 743 and note.
4. Candler v. Washoe Lake Reser8. Note: 31 L.R.A. (N.S.) 745
voir, etc., Co., 28 Nev. 151, 80 Pac. 751,
9. Note: 81 A. S. R. 490.
6 Ann. Cas. 946.
10. Salt River Vallev Canal Co. v.
5. Clague v. Tri-State Land Co., 84 Nelssen, 10 Ariz. 9, 85 Pac. 117, 16
Neb. 499, 121 N. W. 570, 133 A. S. R. Ann. Cas. 796 and note, 12 L.R.A.
637.
(N.S.) 711 and note; Wheeler v.
6. Note: 31 L.R.A. (N.S.) 743, 744. Northern Colorado Irrigation Co., 10
7. Wade v. Belmont Irrigating Colo. 582, 17 Pac. 487, 3 A. S. R. 603
Canal, etc., Co., 87 Neb. 732, 128 N. And see infra, par. 37.
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in the future is a proper legislative act,11 and the judiciary ought
not to interfere with the collection of rates established under legis
lative sanction unless they are so plainly and palpably unreasonable
as to make their enforcement equivalent to the taking of property
for public use without such compensation as under all the circum
stances is just both to the owner and to the public; that is, judicial
interference should never occur unless the case presents clearly and
beyond all doubt such a flagrant attack upon the rights of property
under the guise of regulations as to compel the court to say that the
rates prescribed will necessarily have the effect to deny just compen
sation for private property taken for the public use.12 The courts
will not, however, permit such unreasonable regulation of the rates
of the company as will prevent it from earning a fair profit on its
investment, thereby amounting substantially to a taking of property
without due process of law.1* The regulation of rates may be placed
in the hands of a board of supervisors or commissioners,14 or even
in a railway commission,15 and it has been said that if the rates fixed
by a board of supervisors should be so unreasonable as to justify the
interposition of a court, any party aggrieved would have his remedy
in the appropriate court, by which such unreasonable rates would be
annulled, and the question again remitted to the board of supervisors,
but the court would not itself undertake to fix the rates; nor will the
court go into the question of the reasonableness of the rates established
by the water company, and which it seeks to enforce ; if unreasonable,
and the consumers are, for that reason, dissatisfied therewith, resort
must be had to the board of supervisors.16 An order of the board of
11. San Diego Land, etc., Co. v. Na- v. Stanislaus County, 233 U. S. 454,
tional City, 174 U. S. 739, 19 S. Ct. 34 S. Ct. 652, 58 U. S. (L. ed.) 1041.
804, 43 U. S. (L. ed.) 1154; Salt River Note: 16 Ann. Cas. 799 et seq.
Valley Canal Co. v. Nelssen, 10 Ariz.
And see infra, par. 37.
9, 85 Pac. 117, 16 Ann. Cas. 796 and
14. Osborne v. San Diego Land, etc.,
note, 12 L.R.A.(N.S.) 711 and note; Co., 178 U. S. 22, 20 S. Ct. 860, 44 U.
McCook Irrigation, etc., Co. v. Burt- S. (L. ed.) 961.
less, 98 Neb. 141, 152 N. W. 334, Notes: 12 L.R.A.(N.S.) 711 et seq.:
L.R.A.1915D 1205. Generally as to the L.R.A.1915D 1205 et seq.; 16 Ann.
power of a legislature to regulate rates Cas. 800.
of charges for services of a public or 15. San Joaquin, etc., Canal, etc.,
quasi public nature, see Franchises, Co. v. Stanislaus County, 233 U. S.
vol. 12, p. 211.
454, 34 S. Ct. 652, 58 U. S. (L. ed.)
12. San Diego Land, etc., Co. v. Na- 1041; McCook Irrigation, etc., Co. v.
tional City, 174 U. S. 739, 19 S. Ct. Burtless, 98 Neb. 141, 152 N. W. 334,
804, 43 U. S. (L. ed.) 1154.
L.R.A.1915D 1205.
13. San Diego Land, etc., Co. v. Na16. Osborne v. San Diego Land,
tional City, 174 U. S. 739, 19 S. Ct. etc., Co., 178 U. S. 22, 20 S. Ct. 860,
804, 43 U. S. (L. ed.) 1154; San Diego 44 U. S. (L. ed.) 961.
Land, etc., Co. v. Jasper, 189 U. S.
Notes: 12 L.R.A.(N.S.) 711 et seq.;
439, 23 S. Ct. 571, 47 U. S. (L. ed.) 16 Ann. Cas. 799 et seq.
892; San Joaquin, etc., Canal, etc., Co.
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county commissioners fixing the rate at which an irrigation company,
a party to the proceeding, shall furnish water to consumers cannot
be collaterally attacked in a mandamus action brought by a consumer
to compel the company to deliver water at the rate fixed ; nor can the
irrigation company defend such an action on the ground that the
complainant has contracted with it for a higher rate than that fixed
by the board.17 It has been held that in the absence of a rate fixed by
the supervisors, a rate agreed upon between the parties may be en
forced,18 and that the power of a water company to increase its annual
water rates, in the absence of any attempt by the board of supervisors
to fix such rates, is not precluded by a statute giving the supervisors
power to fix such rates, and providing that until so established, or
after they shall have been abrogated by the board of supervisors, the
actual rates established and collected by those who furnish water
shall be deemed and accepted as the legal established rates thereof.19
37. Reasonableness of Rates.—In determining whether a rate
charged and collected by an irrigation company for its services is
reasonable, the effect of such rate upon the person to whom the
services are rendered is as important a factor as is the effect thereof
upon the profits of the corporation, and consequently, in an action
against such a company to recover back the excess charped by it over
a reasonable price, evidence which tends to show the effect of the rate
upon the consumer is properly admitted.20 The taxable value of a
plant may be considered by the courts in determining the reasonable
ness of water rates as fixed by a board of supervisors, especially
where such valuation was sworn to by officers of the company; the
depreciation in value of a waterworks plant, and in the value of the
services rendered to consumers, due to a diminution in the water sup
ply from a long-continued drought from which the surrounding
country has suffered since the passage of an ordinance regulating
water rates, may also be considered in determining the reasonableness
of such rates. Irrigation rates established by a board of supervisors
are not necessarily unreasonable because they will only yield a full
return on the total value of the plant when the company shall serve
the entire area which its system will supply.1 What is a reasonable
charge for irrigation under a statute providing that such charges shall
be reasonable has been said to depend largely on the cost of construct
ing and operating the irrigation works.2 And it has been held that
the reduction of rates by a board of supervisors so as to give an annual
17. Note: L.R.A.1915D 1207.
20. Salt River Valley Canal Co. v.
18. Leavitt v. Lassen Irr. Co., 157 Nelssen, 10 Ariz. 9, 85 Pae. 117, 16
Cal. 82, 106 Pac. 404, 29 L.R.A.(N.S.) Ann. Cas. 796, 12 L.R.A.(N.S.) 711.
213.
1. San Diego Land, etc., Co. v. Jas19. Osborne v. San Diego Land, etc., per, 189 U. S. 439, 23 S. Ct. 571, 47
Co., 178 U. S. 22, 20 S. Ct. 860, 44 U. U. S. (L. ed.) 892.
S. (L. ed.) 961.
2. Note: L.R.A.1915D 1206.
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income of six per cent upon the then value of the property of the
company actually used in supplying water does not necessarily
amount to a taking of property without due process of law, or a denial
of the equal protection of the laws.8 Under constitutional and statu
tory provisions declaring that the use of all waters appropriated for
sale or distribution is a public use, subject to the control and regula
tion of the state, that the right to collect tolls for compensation for
the use of water supplied to any county or its inhabitants is a franchise
and cannot be exercised except in the manner prescribed by law, and
authorizing the county commissioners to prescribe maximum rates
for water delivered for irrigation purposes, it has been decided that
an irrigation company cannot obtain a decree canceling a rate fixed
by the commissioners, on the ground that it is too low and does not
yield it just compensation, unless the rate would be too low as applied
to the total number of acres irrigated ; in other words, it cannot supply
part of its consumers with water free or at an inadequate rate under
contract, and secure the cancelation of the prescribed rate on the
ground that, if such rate is applied to the balance of the irrigable land,
its total income will not be just compensation.4 Where rates are
required to be fixed so that the returns shall not be less than a specified
per cent on the value of all the property actually used and useful to
the appropriation and furnishing of water, the value of the water
rights owned by the company must be taken into account in estab
lishing such rates.5
Canals and Ditches
38. Construction and Maintenance Generally.—It is well settled
that the owner of an irrigation ditch or canal is bound to exercise
reasonable care and skill to prevent the ditch from causing injury
to others.6 Consequently he is liable for all damages sustained by
others as a result of his negligence or unskilfulness in constructing,
maintaining, or operating the ditch.7 A party cannot gain a prescrip3. Stanislaus County v. San Joaquin, 13 Ann. Cas. 263 and note, 14 L.R.A.
etc., Canal, etc., Co., 192 U. S. 201, 24 (N.S.) 628; North Point Consolidated
S. Ct. 241, 48 U. S. (L. ed.) 406.
Irr. Co. v. Utah, etc., Canal Co., 16
4. Note: L.R.A.1915D 1208.
Utah 246, 52 Pac. 168, 67 A. S. R.
5. San Joaquin, etc., Canal, etc., Co. 607, 40 L.R.A. 851 ; Lisonbee v. Monv. Stanislaus County, 233 U. S. 454, roe Irrigation Co., 18 Utah 343, 54
34 S. Ct. 652, 58 U. S. (L. ed.) 1041. Pac. 1009, 72 A. S. R. 784 and note:
6. See infra, par. 39.
Brown v. Salt Lake City, 33 Utah 222,
7. Parker v. Larsen, 86 Cal. 236, 24 93 Pac. 570, 126 A. S. R. 828, 14 Ann.
Pac. 989, 21 A. S. R. 30; King v. Miles Cas. 1004, 14 L.R.A. (N.S.) 619; Suter
City Irrigating Ditch Co., 16 Mont. v. Wenatchee Water Power Co., 35
463, 41 Pac. 431, 50 A. S. R. 506; Wash. 1, 76 Pac. 298, 102 A. S. R.
Fleming v. Lockwood, 36 Mont. 384, 881 ; Big Goose, etc., Ditch Co. v. Mor92 Pac. 962, 122 A. S. R. 375 and note, row, 8 Wyo. 537, 59 Pac. 159, 80 A. S.
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tive right to be negligent; hence, the fact that a ditch company has
maintained its ditch in the same negligent manner for several years
gives no right to continue to use it negligently to the injury of
another.8 The construction of ditches is one of the customary and
recognized methods of appropriating water, and conveying the same
for use in irrigation and for other necessary purposes. It is the
method more generally, and, indeed, almost universally, employed.
While those engaged in such an undertaking, attended with possible
risks to others, should be answerable for the conduct thereof with
diligence proportioned to the apparent risk, there is no substantial
reason for holding them accountable as insurers, nor for injuries not'
attributable to some fault or negligence on their part.9 Occasional
expressions may be found in judicial opinions apparently tending
toward a more stringent rule, but examination will disclose in most,
if not all, of such cases, where statutory provisions have not inter
vened, that liability was upheld on the theory of negligence.10 The
statute of limitations begins to run against a cause of action for
injuries to neighboring land by seepage from an irrigation ditch
constructed under statutory authority, in the usual and ordinary
manner, from the date the lands are first visibly affected and injured
by seepage which, together with its continuance from the same source,
caused the injury for which the action was brought, and it is immate
rial that the injury increases with the passage of time.11 However,
the negligent construction of an irrigating canal, lawfully built, but
without sufficiently providing for carrying off surplus water, whereby
the lands of another are overflowed, does not constitute a trespass,
and an action for damages caused by such flooding is not within the
statute limiting actions for "trespass upon real property." 12 In assess
ing damages in condemnation proceedings for lands taken for the
purpose of constructing an irrigation canal, ditch, or reservoir thereon,
injuries likely to result from seepage or leakage should be considered
by the jury, and if not so considered, they cannot be recovered in a
subsequent action or proceeding.1* A right of way for an irrigation
ditch on public lands vests only upon completion of the work of
R. 955; Howell v. Big Horn Basin par. 40.
Colonization Co., 14 Wyo. 14, 81 Pac.
11. Middlekamp v. Bessemer Irri785, 1 L.R.A.(N.S.) 596.
gating Co., 46 Colo. 102, 103 Pac. 280,
Notes: 81 A. S. R. 492 ; 43 L.R.A. 23 L.R.A.(N.S.) 795.
130; 25 L.R.A.(N.S.) 243.
12. Suter v. Wenatchee Water PowSee infra, par. 40.
er Co., 35 Wash. 1, 76 Pao. 298, 102
8. Note: 81 A. S. R. 493.
A. S. R. 881.
9. See infra, par. 39.
13. Denver City Irrigation, etc., Co.
10. Howell v. Big Horn Basin Col- v. Middaugh, 12 Colo. 434, 21 Pac. 565,
onization Co., 14 Wyo. 14, 81 Pac. 785, 13 A. S. R. 234. And see Eminent
1 L.R.A.(N.S.) 596. And see infra, Domain, vol. 10, p. 155.
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construction and the application of the water to use, although it
attaches as fast as the ditch is constructed.14
39. Degree of Skill and Care Required.—Irrigation ditch owners
are bound to exercise only ordinary care in the construction and
maintenance of their ditches,15 and they are not insurers against
damages which may result from their operation.16 The measure of
care which a ditch owner is bound to use is that which ordinarily
prudent men exercise under like circumstances when the risk is their
own,17 or such as a prudent man, with due regard for the rights of
others, and the risk of his undertaking, would exercise in conveying
through an artificial channel a substance such as water, that possesses
detrimental and destructive as well as beneficial and productive quali
ties, unless properly restrained.18 Ditch owners are required to antici
pate and prepare to meet only such emergencies as may reasonably be
expected to arise in the course of nature, and are not required to
prepare to meet unlooked-for and overwhelming displays of adverse
power, as storms of such unusual violence as to surprise cautious
and reasonable men.19 The same is true where the break in the
defendant's ditch is caused by the accidental fall of a tree.20 A ditch
owner is, however, liable for damages resulting from his failure to
provide against the melting of snow, and against such floods and
rainfalls as may reasonably be anticipated.1 And though the ditch
is injured by an inevitable accident, it is the -duty of the owner to
prevent injury to others by making repairs at the earliest practicable
opportunity. Thus, where a ditch was allowed to remain unrepaired
for two or three weeks it was- held to be negligence per se.2 The
14. Jarvis v. State Bank, 22 Colo.
Note: 81 A. S. R. 492.
309, 45 Pac. 505, 55 A. S. R. 129. And
17. Fleming v. Lockwood, 36 Mont,
see supra, par. 16.
384, 92 Pac. 962, 122 A. S. R. 375 and
15. Fleming v. Lockwood, 36 Mont, note, 13 Ann. Cas. 263, 14 L.R.A.
384, 92 Pac. 962, 122 A. S. R. 375 and (N.S.) 628.
note, 13 Ann. Cas. 263 and note, 14
18. Howell v. Big Horn Basin ColL.R.A.(N.S.) 628; Lisonbee v. Mon- onization Co., 14 Wyo. 14, 81 Pac.
roe Irrigation Co., 18 Utah 343, 54 785, 1 L.R.A.(N.S.) 596.
Pac. 1009, 72 A. S. R. 784 and note;
19. Lisonbee v. Monroe Irrigation
Howell v. Big Horn Basin Coloniza- Co., 18 Utah 343, 54 Pac. 1009, 72 A.
tion Co., 14 Wyo. 14, 81 Pac. 785, 1 S. R. 784.
L.R.A.(N.S.) 596.
Notes : 81 A. S. R. 493 ; 13 Ann. Cas.
Note: 81 A. S. R. 492.
268.
16. King v. Miles City Irrigating And see generally, Negligence;
Ditch Co., 16 Mont. 463, 41 Pac. 431, Proximate Cause.
50 A. S. R. 506; Fleming v. Lockwood, 20. Note: 13 Ann. Cas. 268.
36 Mont. 384, 92 Pac. 962, 122 A. S. R.
1. Lisonbee v. Monroe Irrigation
375, 13 Ann. Cas. 263, 14 L.R.A.(N.S.) Co., 18 Utah 343, 54 Pac. 1009, 72 A.
628; Howell v. Big Horn Basin Col- S. R. 784.
onization Co., 14 Wyo. 14, 81 Pac. 785,
Note : 13 Ann. Cas. 268.
1 L.R.A.(N.S.) 596.
2. Note: 13 Ann. Cas. 268.
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fact that the water which escapes from the defendant's ditch mingles
with waters from other sources does not relieve him from liability.
The fact that others are also negligent does not excuse the wrongful
act of the defendant.8
40. Instances of Negligence Imposing Liability; Contributory Neg
ligence as Defense.—If the accumulation of sand in a ditch is such
as to render it probable that the periodical overflow would wash out
the sand and damage the plaintiff, the irrigation company must use
all the means which an ordinarily prudent man could employ to
prevent it, and a failure to do so will amount to actionable negligence ;
and a ditch company is liable for the damage which results from
the overflowing of its ditch, where it recklessly attempted to convey
a volume of water far beyond the reasonable capacity of the ditch,
and in so doing knowingly caused it to overflow its banks and pro
duce the injury complained of.4 So a canal owner, whose surplus
ditch is inadequate and improperly maintained, is liable in dam
ages to one who is injured by the water escaping therefrom.5 And a
canal company, which by its ditch and embankments so obstructs
and dams up the channel of a small creek that water which usually
escapes through such creek is backed up upon the plaintiff's land
causing much damage, is liable for such injury. The fact that the
defendant's canal was built before the plaintiff's buildings were erected
gives it no greater right to bank up water to the plaintiff's injury.6
In a case where it appeared that the defendant removed from an
irrigation ditch boxes which had become decayed, it was held that
it was his duty to replace the boxes and to keep them in repair so
as not to injure others, and a similar decision was rendered in a case
wherein the headgates in a ditch became leaky and insufficient to
keep the water from flooding the plaintiff's vineyard.7 The owner
of an irrigation ditch is liable for the injury done by discharging
water therefrom through spillways upon adjoining property,8 and one
whose land is injured by seepage from an irrigation ditch, not inten
tionally caused by its owner, can recover damages therefor by show
ing that the ditch was negligently made or used.9 A ditch company,
with a right to maintain its ditch over the lands of another, has been
held liable to such landowner for injury to his stock which fell into
a dangerous washout because of the company's failure to guard it,
though the right to maintain the ditch over the land was acquired
3. Notes: 81 A. S. R. 493; 13 Ann.
7. Note: 13 Ann. Cas. 267.
Cas. 269.
8. Howell v. Big Horn Basin Col4. Notes: 81 A. S. R. 492, 493; 13 onization Co., 14 Wyo. 14, 81 Pac.
Ann. Cas. 267.
785, 1 L.R.A.(N.S.) 596.
5. Lisonbee v. Monroe Irrigation
9. Fleming v, Lockwood, 36 Mont.
Co., 18 Utah 343, 54 Pac. 1009, 72 A. 384, 92 Pac. 962, 122 A. S. R. 375, 13
S. R. 784.
Ann. Cas. 263 and note, 14 L.R.A.
6. Note: 81 A. S. R. 493.
(N.S.) 628.
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while it was still public land.10 Constructing an irrigation ditch
through sand banks, and forming the bottom by sand and gravel
loosely scraped together, and permitting such condition to continue
after notice of its insufficiency, by reason of which the water seeps
through the bottom to the injury of adjoining land, is negligence,
and the failure of a statute specifically to require the observance of
care in constructing and grading the bottom of such a ditch will not
exempt the owner from liability.11 The failure of an irrigation ditch
company to clean the ditch during the fall and winter when the water
is not needed, and their deliberate performance of the necessary work
in the spring, so that stockholders are deprived of water when needed
for their crops, has also been held to be negligence for which the
company is liable.12 The injury caused must not have been due to
the contributory negligence of the plaintiff,18 and it has been held
that a person who allows his cattle to graze in the vicinity of a ditch
which he knows to be in a dangerous condition takes upon himself
the risk of injury to his cattle. A distinction should, however, be
observed between the plaintiff's failure to avoid the consequences of
the defendant's negligence, and the plaintiff's acts which enhance
his injury. Thus, the fact that the plaintiff's negligent mode of
irrigating his land causes surface water to accumulate thereon does
not relieve the defendant from liability for discharging thereon quan
tities of water which augment the damages.14 The owner of an irri
gation ditch, from which water escapes upon the premises of an
adjoining landowner, cannot escape liability on the ground that such
landowner could, at a small expense, have prevented any damage by
digging on his own land a ditch which would have carried off the
water; nor is. the plaintiff required to commit a trespass by going
upon the lands of the ditch owner in order to abate the nuisance.15
41. Injury to or Obstruction of Ditch or Water; Repairs.—There
is no doubt but that a user of water may maintain an action for an
injury to or obstruction to his irrigation ditch.16 Similarly, where
parties enter into a contract with respect to the use of water for irri
gation purposes, and one party violates the contract by interfering
with the other's use of the water, the latter has a right of action against
the former for such interference.17 Canal or ditch owners have no
10. Big Goose, etc., Ditch Co. v.
Morrow, 8 Wyo. 537, 59 Pac. 159, 80
A. S. R. 955.
11. Howell y. Big Horn Basin
Colonization Co., 14 Wyo. 14, 81 Pac.
785, 1 L.R.A.(N.S.) 596.
12. Berg v. Yakima Valley Canal
Co., 83 Wash. 451, 145 Pac. 619,

14. Note: 13 Ann. Cas. 268.
15. Note: 13 Ann. Cas. 268, 269.
16. Chicago, etc., R. Co. v. McPhillaney, 19 Wyo. 425, 118 Pac. 682,
Ann. Cas. 1913E 101 and note; Gustin
v. Harting, 20 Wyo. 1, 121 Pac. 522,
Ann. Cas. 1914C 911.
17. Simpson v. Harrah, 54 Ore. 448,
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right to conduct water through their canals to lands irrigated by
them, and then, by means of drain ditches, conduct the seepage and
surplus water therefrom, rendered unfit for irrigation or domestic
uses by contact with alkaline or mineralized matter, into a canal,
out of which persons have the right to take water for useful purposes.
Such befouling of waters creates a public nuisance, and the right to
maintain it cannot be gained by prescription.18 An abutting owner
having the fee of the highway may use the untraveled portion as a
ditch to carry water to his premises for irrigation purposes so long
as he does not create a nuisance, or interfere with public use of the
way,19 and an injunction will lie against continued interference with
the ditch which prevents cultivation of crops, and results in irremedi
able injury.20 If tenants in common of an irrigating ditch neglect
to keep it in repair, one of them has no right to stop up the ditch,
though it causes an overflow, on his land. All are equally bound to
repair, and the injured cotenant may protect himself by completing
the necessary repairs and holding his cotenants liable for their share
of the expense.1 The owner of a ditch across the lands of another
has the right to enter on such lands to clean and repair the ditch.2
42. License; Easement; Prescription; Lien.—The principle that
a parol license when executed by the expenditure of money or labor,
if not given for a mere temporary purpose, becomes irrevocable has
been recognized and applied in a number of cases involving the
building of irrigating ditches or other irrigating works.8 Some cases,
however, qualify this rule by declaring that the license relied on must
be an express agreement, and not a mere passive acquiescence, amount
ing at most to an implied license, without consideration or benefit
inuring to the licensee; and that such passive acquiescence will not
raise an estoppel, and that the license may be revoked, if not allowed
to stand until the statute of limitations has constituted a bar.4 That
18. North Point Consolidated Irri- 3. Flickinger v. Shaw, 87 Cal. 126,
gation Co. v. Utah, etc., Canal Co., 16 25 Pac. 268, 22 A. S R. 234, 11 L.R.A.
Utah 246, 52 Pac. 168, 67 A. S. R. 607, 134; Stoner v. Zucker, 148 Cal. 516,
40 L.R.A. 851.
83 Pac. 808, 113 A. S. R. 301, 7 Ann.
19. Holm v. Montgomery, 62 Wash. Cas. 704; McBrown v. Thompson, 25
398, 113 Pac. 1115, 34 L.R.A. (N.S.) Ore. 559, 37 Pac. 57, 42 A. S. R. 806;
506.
Ewing v. Rhea, 37 Ore. 583, 62 Pac.
Note: 47 L.R.A. (N.S.) 610.
790, 82 A. S. R. 783, 52 L.R.A. 140;
20. Holm v. Montgomery, 62 Wash. Shaw v. Proffitt, 57 Ore. 192, 109 Pac.
398, 113 Pac. 1115, 34 L.R.A.(N.S.) 584, 110 Pac. 1092, Ann. Cas. 1913A
506.
63; Gustin v. Harting, 20 Wyo. 1, 121
1. Moss v. Rose, 27 Ore. 595, 41 Pac. 522, Ann. Cas. 1914C 911.
Pac. 666, 50 A. S. R. 743.
4. Ewing v. Rhea, 37 Ore. 583, 62
2. Carson v. Gentner, 33 Ore. 512, Pac. 790, 82 A. S. R. 783, 52 L.R.A.
52 Pac. 506, 43 L.R.A. 130 and note; 140; Shaw v. Proffitt, 57 Ore. 192, 109
Holm v. Davis, 41 Utah 200, 125 Pac. Pac. 584, 110 Pac. 1092, Ann. Cas.
403, 44 L.R.A. (N.S.) 89. And see 1913A 63. And see generally License.
supra, par. 38.
491

IRRIGATION

15 R. C. L.

a canal to convey water to irrigate land was constructed under a parol
license does not prevent its use for the prescriptive period from ripen
ing into an easement, if it was used and maintained under claim of
right in the same manner as though it was constructed over land
belonging to the owner of the ditch.5 But an easement to carry water
in an open ditch over another's premises does not involve the right,
against his will, to carry the same quantity in covered pipes laid in
a closed ditch, even if the change would be beneficial to both parties.6
It has been said that a claimant of an easement in an irrigation ditch,
constructed by him over the land of another, may show his prescrip
tive right therein, by proving the use of the water running in the
ditch, for irrigation purposes, every year during the cropping season,
and when he needed it, for the period of limitations.7 An easement
and right of way across a tract of land for the purposes of maintain
ing and operating an irrigation canal for the reclamation of arid
land is not a breach of a covenant in a deed or contract of sale against
incumbrances.8 A lien on an irrigation ditch extends to the tract
of land necessary to a convenient use of the improvement for the
purposes contemplated in its construction and benefited thereby.'
Storage
43. Generally.—While apparently there can be no general rule
deduced from the authorities as to the right to store water for irri
gation purposes, it is acknowledged that the right is based on funda
mental principles of utility and service, and its existence is recognized,
though not without qualification, in a number of cases.10 It has been
said: "If water for direct irrigation can only be utilized for that
purpose, the result would be to retard progress and limit the growth
of agricultural products to those which can be matured by means of
5. Holm v. Davis, 41 Utah 200, 125 ed.) 562.
Pac. 403, 44 L.R.A.(N.S.) 89; Gustin
10. Water Supply, etc., Co. v. Lariv. Harting, 20 Wyo. 1, 121 Pac. 522, mer, etc., Irrigation Co., 24 Colo. 322,
Ann. Cas. 1914C 911. Generally as to 51 Pac. 496, 46 L.R.A. 322 and note;
creation of easements by prescription, Cache La Poudre Reservoir Co. v.
see Easements, vol. 9, p. 771 et seq. Water Supply, etc., Co., 25 Colo. 161,
6. Allen v. San Jose Land, etc., Co., 53 Pac. 331, 71 A. S. R. 131, 46 L.R.A.
92 Cal. 138, 28 Pac. 215, 15 L.R.A. 175; New Loveland, etc., Irrigation,
93.
etc., Co. v. Consolidated Home Supply
7. Hesperia Land, etc., Water Co. v. Ditch, etc., Co., 27 Colo. 525, 62 Pac.
Rogers, 83 Cal. 10, 23 Pac. 196, 17 A. 366, 52 L.R.A. 266; Seven Lakes ResS. R. 209.
ervoir Co. v. New Loveland, etc., Irri8. Schurzer v. Moorman, 20 Idaho gation, etc., Co., 40 Colo. 382, 93 Pac.
97, 117 Pac. 122, 36 L.R.A.(N.S-) 313, 485, 17 L.R.A.(N.S.) 329 and note;
Ann. Cas. 1912D 1114 and note.
Miller v. Wheeler, 54 Wash. 429, 103
9. Springer Land Ass'n v. Ford, 168 Pac. 641, 23 L.R.A. (N.S.) 1065.
D. S. 513, 18 S. Ct. 170, 42 U. S. (L.
Note: Ann. Cas. 1916A 423.
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direct irrigation early in the season." 11 The right of storage being
conceded, the regulation of the method of exercising the right is a
matter for the legislature. However, independently of a statute, there
is imposed on a company organized for the purpose of storing water
and supplying the same to its customers the duty of exercising reason
able care and diligence in procuring and storing water and keeping
its reservoirs in repair, and if the land of one of its customers is so
located that it can be irrigated from certain reservoirs only, there
should be retained therein, if it can be done without detriment to
the other customers, sufficient water to irrigate the lands so situated.12
44. Right of Storage as against Immediate Use.—With respect to
the right of storage, as against the right of immediate irrigation, it
may be stated that the owner of a prior right may, in his discretion,
store the water for future use. Thus water which a person is entitled
to use for irrigation purposes may be stored during the time when
its use for irrigation is not economical and until a more appropriate
season, so long as no more is taken for that purpose than the claim
ant is entitled to take for irrigation, and so long as existing rights
are uninjured.18 And a person owning rights to the use of water
which prior to its purchase b'y him has been applied directly to the
irrigation of lands may store the water which could be thus applied ,
for use later in the season, the quantity he is entitled to store being
that which, measured by volume and time, can be diverted during
that period for the purpose of direct irrigation.14 This rule, however,
is subject to the limitation that no change from direct irrigation to
storage can be effected to the injury of other appropriators. And it
has been said that under a statute conferring authority for filling
reservoirs, water can be taken for storage in reservoirs only when it
is not needed for immediate domestic and irrigating use.15 The right
to change from direct irrigation to storage depends likewise on the
priority of the right to the water sought to be accumulated, for in •
this respect, particularly during the nonirrigating season, a priority
of right depends on a priority of appropriation.16 Hence an appro
priation for immediate irrigation cannot be converted into one for
storage and a priority obtained for the latter which accompanies only
the former purpose.17 And the fact that a person appropriating
11. Seven Lakes Reservoir Co. v.
15. Note: Ann. Cas. 1916A 423.
New Loveland, etc., Irrigation, etc.,
16. New Loveland, etc., Irrigation,
Co., 40 Colo. 382, 93 Pac. 485, 17 etc., Co. v. Consolidated Home Supply
L.R.A.(N.S.) 329.
Ditch, etc., Co., 27 Colo. 525, 62 Pac.
12. Note: Ann. Cas. 1916A 423.
366, 52 L.R.A. 266; Comstock v. Lari13. Note : Ann. Cas. 1916A 423.
mer, etc., Reservoir Co., 58 Colo. 186,
14. Seven Lakes Reservoir Co. v. 145 Pac. 700, Ann. Cas. 1916A 416.
New Loveland, etc., Irrigation, etc., And see supra, par. 14 et seq.
Co., 40 Colo. 382, 93 Pac. 485, 17
17. Note: Ann. Cas. 1916A 424.
L.R.A. (N.S.) 329.
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water for irrigation purposes is decreed to have a prior right for that
purpose does not give him a similar prior right to store water dur
ing a nonirrigating season in a reservoir subsequently constructed.19
While an irrigation company may change the use of its appropria
tion from irrigation to storage, it may not make the change to the
detriment of a person who is entitled to use the water for other pur
poses and whose right is senior to the appropriation for irrigation but
junior to the appropriation for storage, and in such a case both the
amount and time of appropriation are limited by the rights of the
irrigation company as such.16 However, a person who has appropri
ated water for storage is entitled to priority over a subsequent appropriator for the same purpose, even though the latter is prior in right
with regard to irrigation.20 Where it appeared that waters which
had been appropriated for purposes of irrigation joined the flow of
another stream after leaving the lands of the appropriator, it was
held that such waters might be stored by the appropriates as their
own while on their lands, as against prior appropriators on the enlarged
stream.1
45. Construction of Reservoirs.—The right to store waters necessa
rily involves the right to construct suitable reservoirs for that pur
pose, and to this end the bed of a non-navigable stream on the public
domain may be used, so long as the superior rights of others are not
infringed.2 And in a case wherein it was shown that reasonable
diligence had been used in constructing a reservoir, it was held that
the priority of the construction thereof as giving a prior right to
the use of water dated not from the time of completion, but from
the time of beginning of the work.8 Mere intention of an appropri
ator to build a reservoir and make it a part of a general system of
appropriating water is, however, of itself insufficient to constitute a
vested right to store water therein. That intention must be mani
fested by a completion of the different parts of the general plan and
a beneficial use within a reasonable time.4 Under an act of Congress
authorizing a state to appropriate a certain per cent of the proceeds
from the sale of lands to the purpose of making public improvements,
an appropriation from the fund may be made for the purpose of
18. New Loveland, etc., Irrigation, 103 Pac. 641, 23 L.R.A.(N.S.) 1065.
etc., Co. v. Consolidated Home Supply
2. Notes : 46 L.R.A. 322 ; Ann. Cas.
Ditch, ete., Co., 27 Colo. 525, 62 Pac. 1916A 424.
366, 52 L.R.A. 266.
3. Water Supply, etc., Co. v. Laori19. Note : Ann. Cas. 1916A 424.
more, etc., Irr. Co., 24 Colo. 322, 51
20. New Loveland, etc., Irrigation, Pac. 496, 46 L.R.A. 322.
etc., Co. v. Consolidated Home Supply
4. New Loveland, etc., Irrigation,
Ditch, etc., Co., 27 Colo. 525, 62 Pac. etc., Co. v. Consolidated Home Supply
366, 52 L.R.A. 266.
Ditch, etc., Co., 27 Colo. 525, 62 Pae.
1. Miller v. Wheeler, 54 Wash. 429, 366, 52 L.R.A. 266.
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constructing reservoirs for the storage of water for irrigation and
domestic purposes.5

Irrigation Districts
46. Creation of Districts.—Whatever legislation tends to an in
creased prosperity of one portion of the state, or to promote its mate
rial development, is for the advantage of the whole state. The right
of the legislature to provide for developing the productive capacity
of the state or for increasing facilities for the cultivation of its soil
by irrigation is upheld by its power to act for the public welfare,
and particularly of that portion of the public within the district
affected by the means adopted for such reclamation.6 Hence a statute
providing for the organization and government of irrigation districts,
and regulating the mode of assessments upon the lands therein with
which to meet the bonds authorized by the act, is constitutional and
valid.7 The local improvement contemplated by such legislation is
for the benefit and general welfare of all persons interested in the
lands within the district, and is a local public improvement. This
principle is not contravened by the fact that it may even operate
injuriously upon some of the individuals or proprietors of land within
the district, or by the fact that there may be some who for personal
motives may wish to resist the improvement. Such result is only a
sacrifice which the individual makes to the general good, in compen
sation for the advantages enjoyed by virtue of the social compact.
All laws of this character are upheld upon the same principle as is
the creation of a district for the purpose of any other local improve
ment, such as the opening of a highway, or of a street, or of a public
park. In each of such instances the land taxed for the improvement
may not be the only land that will be benefited. Although land
adjacent to the district may be incidentally benefited, that is no reason
for taxing such land, nor is it any objection to the proceeding that
some of the property within the district will not receive any benefit
or that the improvement will more specifically benefit those who have
procured its creation.8 That an irrigation district is a public corpo
ration is evident from an examination of the mode of its organiza
tion, the purpose for which it is organized, and the powers conferred
5. Note: Ann. Cas. 1916A 424.
S. (L. ed.) 773; In re Madera Irr.
6. In re Madera Irr. Dist., 92 Cal. Disk, 92 Cal. 296, 28 Pac. 272, 675, 27
296, 28 Pac. 272, 675, 27 A. S. R. 106, A. S. R. 106, 14 L.R.A. 755.
14 L.R.A. 755.
8. In re Madera Irr. Dist., 92 Cal.
7. Tulare Irrigation Dist. v. Shep- 296, 28 Pac. 272, 675, 27 A. S. R. 106,
ard, 185 U. S. 1, 22 S. Ct. 531, 46 U. 14 L.R.A. 755. And see infra, par. 49.
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upon it.9 A statute providing for the creation of an irrigation dis
trict should be liberally construed.10
47. Organization of Districts.—Under a statute providing that the
petition presented to the board of supervisors for the organization of
an irrigation district shall particularly describe and set forth the
boundaries of such district, they need not be set forth with more
particularity than would be necessary in a statute creating a particu
lar district or a municipal corporation; and when the boundaries
given embrace a district and definite territory, and are not so indefi
nite that the district cannot be definitely located, they are sufficient
to authorize the organization of the district.11 Legislative power is
not delegated by enacting conditions upon the performance of which
an irrigation district shall be regarded as organized within bounda
ries fixed by a board of supervisors after a hearing and a vote of
electors therein in favor of the incorporation.12 A judgment confirm
ing the organization of an irrigation district as provided for by statute
cannot include an injunction debarring all persons interested in such
organization, save the contestants represented, from thereby disput
ing, denying or disclaiming any fact or facts which might have been
disputed in such proceeding.18 A de facto corporation may be con
stituted by a bona fide attempt to organize an irrigation district accom
panied by an actual user of the corporate franchise.14 The directors
of an irrigation district occupy no position antagonistic to the district.
They are the agents and the district is the principal.*5 The mode
in which an irrigation district may be formed under a general law
is within the discretion of the legislature, and cannot be questioned
by the courts. It is no valid objection to the law that the organiza
tion may be compelled by parties within the district not the owners
of the land affected thereby, or that no provision is made for a hear
ing from the owners of such land before the district is organized. M
48. Lands Which May Be Included.—While it is established that
no land can be included in an irrigation district except such as will
9. Tulare Irrigation Dist. v. Shep- Bradley, 164 U. S. 112, 17 S. Ct. 56,
ard, 185 U. S. 1, 22 S. Ct. 531, 46 U. 41 U. S. (L. ed.) 369.
S. (L. ed.) 773; In re Madera Irr.
13. In re Madera Irr. Dist., 92 Cal.
Dist., 92 Cal. 296, 28 Pac. 272, 675, 27 296, 28 Pac. 272, 675, 27 A. S. R. 106,
A. S. R. 106, 14 L.R.A. 755; Indian 14 L.R.A. 755.
Cove Irr. Dist. v. Prideaux, 25 Idaho
14. Tulare Irrigation Dist. v. Shep112, 136 Pac. 618, Ann. Cas. 1916A ard, 185 U. S. 1, 22 S. Ct. 531, 46
1218.
•
U. S. (L. ed.) 773.
10. Tulare Irrigation District v.
15. Tregea v. Modesto Irrigation
Shepard, 185 U. S. 1, 22 S. Ct. 531, 46 Dist., 164 U. S. 179, 17 S. Ct. 52, 41
IT. S. (L. ed.) 773.
U. S. (L. ed.) 395.
11. In re Madera Irr. Dist., 92 Cal.
16. In re Madera Irr. Dist., 92 Cal.
296, 28 Pac. 272, 675, 27 A. S. R. 296, 28 Pac. 272, 675, 27 A. S. R. 106,
106, 14 L.R.A. 755.
14 L.R.A. 755.
12. Fallbrook Irrigation Dist. v.
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be benefited thereby, it seems to be a general rule in the construction
of the irrigation acts that whether lands proposed to be incorporated
within an irrigation district will be so benefited as to permit of their
inclusion is to be determined with reference to the land in its natural
state, and not to the use to which the land is being put at the time
the district is organized. It is on this principle that, unless otherwise
provided by statute, town^ may be included in an irrigation district.17
It has been held that the fact that a town is included within the
boundaries of an irrigation district neither renders the statute uncon
stitutional nor invalidates the organization of the district.18 It is
provided in some of the irrigation acts that there shall be excluded
from an irrigation district lands which are already irrigated, or entitled
to be irrigated, from another source or by another system of irriga
tion. Under such a provision of the statute, an owner, half of whose
land is already irrigated from a well by a pumping plant and who
has an adequate supply of water and means for irrigating the other
half from the same source, is entitled to have his land excluded from
the irrigation district. Under a statute providing that lands which
cannot be irrigated shall not be included in an irrigation district, lands
which are low, wet and swampy, which are totally unfit for irrigation,
and which require drainage of the water naturally standing thereon
before they can be used for agricultural purposes, cannot be included
in an irrigation district. But it has been held that under such a statute
a farm would not be excluded simply because there were small places
on it incapable of irrigation. 1^ seems to be the rule that public land
of the United States cannot be included in an irrigation district. And
this rule has been extended to such lands while in the possession of an
entryman.19 But under statutes providing that entrymen on lands
of the state or the United States shall be competent signers of a
petition proposing the organization of an irrigation district, the rule
seems to be that lands so entered may be included in an irrigation
district.20
49. Bonds; Assessment and Taxation.—Where a statute prescribes
the form for the issuance of bonds by an irrigation district, the court
should confine its confirmation of an order of the board of supervisors
for the issuance of bonds to the portion thereof which designates the
amount to be issued, and leave the form to be governed by the statute.1
Defective organization of an irrigation district, because of the insuffi
ciency of the notice of the intended presentation to the board of super17. Note: Ann. Cas. 1916A 1222,
20. Indian Cove Irr. Dist. v.
1223.
deanx, 25 Idaho 112, 136 Pac.
18. In re Madera Irr. Dist., 92 Cal. Ann. Cas. 1916A 1218 and note.
296, 28 Pac. 272, 675, 27 A. S. R. 106,
1. In re Madera Irr. Dist., 92
14 L.R.A. 755.
296, 28 Pac. 272, 675, 27 A. S. R.
19. Note: Ann. Cas. 1916A 1224, 14 L.RA. 755.
1225.
R. C. L. Vol. XV.—32.
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visors of the petition for the formation of such district, cannot be
raised, as against bona fide holders for full value and without notice
of bonds issued by such district, by the owners of land within the dis
trict, who acquiesced in the issue of the bonds and received the full
benefit of the proceeds, where the board of supervisors, in the exer
cise of their statutory authority, had decided that the district was
duly organized, and filed a copy of such determination with the county
recorder as required by such statute, and the bonds contained a recital,
in compliance with the act, that they were issued by authority of
such act, stating its title and date of approval.2 Land which can be
beneficially used to a certain extent without irrigation may yet be
so much improved by it that such land can properly be included in
an irrigation district, and assessed for the benefit of the artificial
irrigation as a public improvement,8 and the adoption of an ad valorem
method of assessing the lands in an irrigation district for the expense
of the improvement is not a taking of the property without due process
of law.4 Furthermore, it has been said that a statute authorizing
the organization of irrigation districts, as public corporations, and the
issuance of bonds thereby, and regulating the method of assessment
and taxation to pay such bonds, is not rendered unconstitutional nor
is the organization of such district rendered invalid by the fact that
a city which has been incorporated for another purpose is included
within its boundaries. The liability of such city to bear its propor
tion of such taxation is of the same character as rests upon any of the
inhabitants of any city for its proportion of all the indebtedness of
the county in which it is situated.5 Under a statute providing that
the term "improvements" shall include "all buildings, structures, fix
tures, fences, and improvements erected upon or affixed to land, except
telephone and telegraph lines," and a statute providing that tele
graph and telephone lines shall be "assessed as personal property by
the assessor of the county," an irrigation district which is empowered
to tax realty only cannot impose a tax on the poles, wires, and other
appliances constituting a telegraph line.6 Pueblo lands of a city,
agricultural in character, and not used for any municipal purpose,
2. Tulare Irrigation Dist. v. Shepard, 185 U. S. 1, 22 S. Ct. 531, 46
U. S. (L. ed.) 773.
3. Fallbrook Irrigation Dist. v.
Bradley, 164 U. S. 112, 17 S. Ct. 56,
41 U. S. (L. ed.) 369; In re Madera
Irr. Dist., 92 Cal. 296, 28 Pac. 272,
675, 27 A. S. R. 106, 14 L.R.A. 755;
Tyson v. Washington County, 78 Neb.
211, 110 N. W. 634, 12 L.R.A. (N.S.)
350. And see supra, par. 46.

4. Fallbrook Irrigation Dist. v.
Bradley, 164 U. S. 112, 17 S. Ct. 56,
41 U. S. (L. ed.) 369; Pioneer Irrigation Dist. v. Bradley, 8 Idaho 310, 68
Pac. 295, 101 A. S. R. 201.
5. In re Madera Irr. Dist., 92 Cal.
296, 28 Pac. 272, 675, 27 A. S. R. 106,
14 L.R.A. 755.
6. Western Union Tel. Co. v. Modesto Irr. Co., 149 Cal. 662, 87 Pac.
190, 9 Ann. Cas. 1190.
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are not protected from assessment by an irrigation district within
which they lie by a constitutional provision that property belonging
to municipal corporations "shall be exempt from taxation." 7
7. San Diego v. Linda Vista Irr. Dist., 108 Cal. 189, 41 Pac. 291, 35
L.R.A. 33.

JEOFAILS
See Pleading.

JEOPARDY
See Criminal Law, vol. 8, p. 134.

JOINDER
See Actions, vol. 1, p. 362; Pleading (joinder of causes of action) ; Indict
ments and Informations (joinder of persons or offenses).
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ADVENTURES

Scope
Nature of Relation
Good Faith
Right to Profits
Secret Advantage
Title to Property
Right to Bind Coadventurer
Contribution; Liability for Losses
Duration of Adventure ; Abandonment
Settlement of Accounts; Lien
Actions
Death of Adventurer

1. Scope.—In many cases which might come within the scope of
this article the courts have not found it necessary to determine the
nature of the relationship existing between the parties to the contract.
This article does not undertake to determine the character of the
relationship in such cases, but confines itself to cases in which it is
either clearly shown that the contract is considered one of joint
adventure, or that the court concedes that such might be the nature
of the relationship. The relation of joint adventurers is governed
by the principles which constitute and control the law of partnership,1
and reference should be had in this connection to the treatment of
that law contained in this work.2
2. Nature of Relation.—While it is true that at common law coadventurers in an enterprise were recognized in courts only when the
element of partnership was disclosed and on proof of the essential
of a partnership,8 this is not the law at the present time, and, although
courts in modern times do not treat a joint venture as identical with
a partnership, it is so similar in its nature and in the contractual
relationships created thereby that the rights as between the adven
turers are governed practically by the same rules that govern part
nerships.4 A joint adventure generally relates to a single trans1. See infra, par. 2.
2. See generally, Partnership.
3. Note: Ann. Cas. 1916A 1210.

4. Senneff v. Healy, 155 1a. 82, 135
N. W. 27, 39 L.R.A.(N.S.) 219; Irvine
v. Campbell, 121 Minn. 192, 141 N. W.
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action.5 The usual test of a partnership as between the parties to a
joint adventure is their intent to become partners.6
3. Good Faith.—The relation between joint adventurers is fidu
ciary in its character, and the utmost good faith is required of the
trustee to whom the deal or property may be intrusted, and such
trustee will be held strictly to account to his coadventurers, and he
will not be permitted, by reason of the possession of the property or
profits, whichever the case may be, to enjoy an unfair advantage, or
have any greater rights in the property, by reason of the fact that
he is in possession of the property or profits as trustee, than his
coadventurers are entitled to. The mere fact that he is intrusted with
the rights of his coadventurers imposes on him the duty of guarding
their rights equally with his own, and he is required to account
strictly to his coadventurers, and if he is recreant to his trust, any
rights they may be denied are recoverable.7 In accordance with the
principles of good faith and confidence governing the relations of
joint adventurers, a joint adventurer may not conceal his interest or
profits from his coadventurer.8 A similar duty is imposed as to
disclosing the amount paid for property bought for the joint enter
prise. In such a case a joint adventurer has a right to assume that
his coadventurer in reporting the cost of the property is acting in
good faith, and it is not negligence for him to rely on the tatter's
statements. Neither can one of the adventurers supply his own
goods to the adventure without making a full disclosure of his interest
to his coadventurer. Where a person acquired all the information
relating to an enterprise, and in confidence conveyed the information
to other persons with a view to securing their efforts in a joint enter
prise with himself in the building of a road, and they entered with
him into such enterprise, it was held that they were disqualified to
acquire interests which were antagonistic to the first coadventurer,
108, Ann. Gas. 1914C 689 ; Lind v.
7. Irvine v. Campbell, 121 Minn. 192,
Webber, 36 Nev. 623, 134 Pac. 461, 141 N. W. 108, Ann. Cas. 1914C 689;
135 Pac. 139, 141 Pac. 458, Ann. Cas. Seeborn v. Hale, 130 Mo. 257, 32 S.
1916A 1202 and note, 50 L.R.A.(N.S.) W. 643, 51 A. S. R. 562; Lind v.
1046; Chester v. Dickenson, 54 N. Y. Webber, 36 Nev. 623, 134 Pac. 461,
1, 13 Am. Rep. 550. See also Hamble- 135 Pac. 139, 141 Pac. 458, Ann. Cas.
ton v. Rhind, 84 Md. 456, 36 Atl. 597, 1916A 1202 and note, 50 L.R.A.(N.S.)
40 L.RA. 216 and note; Berry v. Col- 1046 and note; Selwyn v. Waller,
born, 65 W. Va. 493, 64 S. E. 636, 17 212 N. Y. 507, 106 N. E. 321, L.R.A.
1915B 160; Jones v. Kinney, 146 Wis.
Ann. Cas. 1018 and note.
Notes: 115 A. S. R. 407; Ann. Cas. 130, 131 N. W. 339, Ann. Cas. 1912C
200 and note; Berry v. Colborn,
1912C 202.
65 W. Va. 493, 64 S. E. 636, 17 Ann.
6. Note: 115 A. S. R. 407.
6. Tewell v. American Surety Co., Cas. 1018 and note. See also Hoyt v.
80 Miss. 782, 28 So. 755, 92 A. S. Smith, 23 Conn. 177, 60 Am. Dec. 632.
8. See infra, par. 4, 5.
B. 625.
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or which would hinder him in accomplishing the object for which
he imparted the information.9
4. Right to Profits.—The presumption is that the profits arising
from a joint enterprise are to be divided equally among the joint
adventurers.10 Thus, it has been held that where one party is to
advance the necessary funds, any advantage obtained by the pay
ment of cash accrues to the benefit of all of the adventurers. And
where the parties to the enterprise consist of a firm composed of two
partners and a third person, the profits of the adventure should be
divided into two parts, one part being given to the firm and one to
the other party.11 So where the enterprise contemplates the purchase
of property and its distribution among the adventurers each is pre
sumptively entitled to an equal share. But the right to an equality
of profits may be changed by contract between the parties. The mere
fact that some of the parties pay all the expenses, or furnish all the
money used, does not exclude nonparticipating associates from a
share in the proceeds. And a party advancing for expenditures more
than his proportionate share is not entitled to a greater share in the
profits. So there must be an equality of profits although one of the
joint adventurers by his unaided efforts and perseverance brings the
enterprise to a successful termination, especially when he voluntarily
solicits a coadventurer's assistance and enters into an arrangement
with him, unconditioned save as to the interests of the parties.12 It
has been held that where lands have been purchased by one party,
and his associate is to perform services in making a sale, for which
he is to receive a share of the profits, an action for a division of the
profits will lie in favor of the party who is to secure a purchaser,
although no sale has been made, if the owner of the land unreason
ably refuses to sell.18
5. Secret Advantage.—The fiduciary relationship existing between
parties to a joint adventure demands the utmost good faith in all
the dealings of the parties with each other.14 This requirement of
good faith alone would make improper the acquisition of secret advan
tages by a part of the coadventurers, but in addition to this, it is also
recognized that the contract contemplates a division of all the profits
growing out of the transaction among all the adventurers.11 For
these reasons it is universally held that all are entitled to a pro
portionate share of secret profits arising from the venture.16 Thus,
9. Note: Ann. Cas. 1916A 1211.
12. Note: Ann. Cas. 1916A 1213.
10. Lind v. Webber, 36 Nev. 623,
13. Note: 17 Ann. Cas. 1025.
134 Pac. 461, 135 Pac. 139, 141 Pac.
14. See supra, par. 3.
458, Ann. Cas. 1916A 1202 and note,
15. See supra, par. 4.
50 L.R.A.(N.S.) 1046.
16. Land v. Webber, 36 Nev. 623,
Notes: 50 L.R.A.(N.S-) 1047; 17 134 Pac. 461, 135 Pac. 139, 141 Pac.
Ann. Cas. 1024.
458, Ann. Cas. 1916A 1202 and note, 50
11. Note: 17 Ann. Cas. 1025.
L.R.A.(N.S.) 1046 and note; Selwyn
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where several persoils by common agreement join as buyers of prop
erty, each to acquire a fractional undivided interest therein pro
portionate to the amount paid in by him, neither can obtain by secret
commission or rebate any advantage over the others. The consent
of each is usually given and the money of each obtained on the under
standing and belief that the funds, interest, and aid of each is and
will be given to the enterprise within the bounds agreed on.17 Like
wise, if one of two persons who have undertaken to produce a play
on joint account, sharing profits and losses and paying author's
royalties, has secured a secret interest in the royalties, equity may
impress on that interest a trust for the benefit of the joint adventure,
even in the absence of estoppel, against a stranger to whom an interest
in the coadventurer's share had been assigned.18 And where two
persons unite in a trading venture, and, in pursuance thereof, one
sells the other one half of his vessel at what is understood to be the
cost price, the latter may recover, under such contract, the difference
between the original cost of his half of the vessel and the price paid
therefor.19 And persons who enter into a contract to share in the
expenses of another while he is prospecting for mines, in considera
tion of a share in the enterprise, are entitled to share in the profits
which he makes from successful mining ventures into which he
enters without the knowledge of his associates, with strangers, as a
result of the trip to the expenses of which they contribute, although
his new enterprise is not undertaken until he has returned and at
tempted to cancel his prior agreement.20 So one who induces another
to join with him in the purchase of stock at a certain price which
he represents to be the price demanded therefor is liable to share with
his coadventurer his secret profit made by purchasing the stock under
an option at a less price than that represented.1 However, it has
been held that persons who join others in an enterprise for the pur
chase of certain property knowing that such others are to receive a
commission from the sale of the property cannot have an accounting
for the commission as a secret profit received by the other coadventurers.2 And it has been held that where the secret profit which a
party to a joint adventure receives consists of an evidence of indebted
ness of his coadventurer, and the coadventurer thereafter, with full
t. Waller, 212 N. Y. 507, 106 N. E.
Note: 50 L.R.A.(N.S.) 1048.
321, L.R.A.1915B 160; Berry v. Col18. Selwyn v. Waller, 212 N. Y.
born, 65 W. Va. 493, 64 S. E. 636, 507, 106 N. E. 321, L.R.A.1915B 160.
17 Ann. Cas. 1018 and note; Jones
19. Note: 50 L.R.A.(N.S.) 1047.
v. Kinney, 146 Wis. 130, 131 N. W.
20. Lind v. Webber, 36 Nev. 623,
339, Ann. Cas. 1912C 200 and note. 134 Pac. 461, 135 Pac. 139, 141 Pac.
See also BToyt v. Smith, 23 Conn. 177, 458, Ann. Cas. 1916A 1202, 50 L.R.A.
60 Am. Dec. 632.
. (N.S.) 1046.
17. Jones v. Kinney, 146 Wis. 130,
1. Note: 50 L.R.A. (N.S.) 1047.
131 N. W. 339, Ann. Cas. 1912C 200
2. Note: Ann. Cas. 1916A 1214.
and note.
,
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knowledge of such secret profit, reissues the evidence of indebtedness,
he is estopped from claiming an interest in the secret profit.8 Joint
adventurers making secret profits are entitled to their proportionate
share of them along with the other adventurers.4 Mere delay on
the part of those who have been overreached will not bar a recovery
if they had no knowledge of the particular facts on which their
rights depended.5
6. Title to Property.—The law is well established that where the
title to property purchased or acquired in connection with a joint
adventure or the profits thereof is in the name of one of the parties,
he holds it in trust for his associates according to their proportionate
shares.6 If he paid the purchase price with his own money, then the
question whether he is the exclusive owner of the land, or whether
his associates have an interest in it, depends on the agreement between
them. If the agreement limits their activities to services in effecting
a resale of the land for a share of the profits, they have no interest
in the land but only in the profits.7 On the other hand it has been
held that where under the terms of an agreement for the purchase and
sale of certain lands and the division of profits arising therefrom
title is to be taken in the name of one of the parties to the contract,
who advances the moneys to pay for the land, but the land is to be
disposed of under the joint direction of both parties to the contract,
the other party has more than an interest in the profits. He has an
interest in the lands and the party having the legal title cannot con
vey them without the consent of his associate.8 Real estate belong
ing to joint adventurers, whether the legal title is in one or more of
the partners, is impressed with a trust for the benefit of the joint
adventurers, which follows it until it passes into the hands of a bona
fide purchaser. And while a contract of joint adventure is not bind- ing on the heirs of the parties thereto, personally, still where real
estate which is the subject of a joint adventure descends to the heirs
of the parties it is subject to the trust and other parties to the adven
ture can enforce the trust to the extent necessary to secure their share
of the profits of the joint adventure.9 Title to real estate bought for
a joint enterprise cannot be taken in the name of one of the parties
thereto in disregard of the terms of the contract of joint adventure.
3. Note: 17 Ann. Cas. 1025.
4. Note: Ann. Cas. 1916A 1214.
5. Lind v. Webber, 36 Nev. 623, 134
Pac. 461, 135 Pac. 139, 141 Pac. 458,
Ann. Cas. 1916A 1202, 50 L.R.A.
(N.S.) 1046. See also Equity, vol. 10,
p. 405.
6. Lind v. Webber, 36 Nev. 623, 134
Pac. 461, 135 Pac. 139, 141 Pae. 458,

Ann. Cas. 1916A 1202 and note, 50
L.R.A.(N.S.) 1046.
Notes: 17 Ann. Cas. 1023; Ann. Cas.
1912C 202.
7. Note: 17 Ann. Cas. 1023.
8. Note: Ann. Cas. 1916A 1211.
' 9. Irvine v. Campbell, 121 Minn.
192, 141 N. W. 108, Ann. Cas. 1914C
689.
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The fact that one is a joint sharer of profits arising from property does
not necessarily make him a joint owner of the property itself.10
7. Right to Bind Coadventurer.—As a general rule, each one of
several joint adventurers has power to bind the others in matters
which are strictly within the scope of the joint enterprise. Thus, it
has been held that where a person buys goods pursuant to an agree
ment to carry on a joint enterprise, the joint adventurers are jointly
if not jointly and severally liable for the value of the goods. How
ever, one joint adventurer cannot bind another by a contract not
within the adventure. Thus where the circumstances attending the
purchase of personal property constitute two persons joint owners
of it, this does not confer the power on one of them to contract away
the interest of the other, notwithstanding the object of the transaction
is to pay the purchase price of the property for which both joint
owners are jointly and severally liable. So where one of them secures
by fraud a contract with a third person, under which the adventurer
purports to act for himself and the third person deals with him
on such assumption, and which contract is outside the scope of the
joint adventure, his coadventurer is not liable for the fraud.11 And
it has been held that a party to a joint adventure has no right to
dispose of the property of the adventure without the consent of his
coadventurers.12 A joint adventurer can of course bind his associates
in a matter respecting which express or apparent authority is given.
On principles similar to those by which one joint adventurer is
bound by the acts of another, knowledge of one coadventurer within
the scope of the common enterprise is the knowledge of all.18
8. Contribution; Liability for Losses.—A joint adventurer paying
out money for the common enterprise may require the solvent coad
venturers to reimburse him not only to the extent of their shares but
also for their proportion of the shares of insolvent members.14 Failure
of persons who contract to share in the expenses of prospecting for
mines for an interest in the result to contribute towards the expense
of acquiring claims conflicting with those located by their represen
tative will not bar their right to relief if the necessary funds were
secured by a sale of a portion of the claims to strangers, and they
were not notified of the necessity of contribution.15 Where the
amount of the contribution of the several parties to a joint adventure
is not agreed on, they are bound to bear equally all losses of the
10. Note: Ann. Cas. 1916A 1211.
of the enterprise, see infra, par. 9.
11. Note: Ann. Cas. 1916A 1212.
14. Notes: 17 Ann. Cas. 1024; Ann.
12. Note: 17 Ann. Cas. 1024.
Cas. 1916A 1213.
13. Note: Ann. Cas. 1916A 1212.
15. Lind v. Webber, 36 Nev. 623,
As to the power of some of several 134 Pae. 461, 135 Pac. 139, 141 Pac.
joint adventurers to bind the others 458, Ann. Cas. 1916A 1202, 50 L.R.A.
in matters affecting the abandonment (N.S.) 1046.
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common enterprise.16 Accordingly, it has been held that where a
party to a joint adventure acts fairly and in good faith he is not
liable for the whole, but only for his share of the losses of the adven
ture.17 The liability of a joint adventurer for a proportionate part
of the losses or expenditures of the joint enterprise may be affected
by contract or some act or omission of the party.18 For losses caused
by the negligence of a coadventurer it seems that he alone is liable.19
9. Duration of Adventure; Abandonment.—If no date is fixed by
the contract of joint adventure for its termination, the agreement
remains in force until its purpose is accomplished.20 And it has
been held that when the specified time has expired the adventure
is dissolved without any further action by the parties, but that the
adventure may be continued after the stipulated time by either
express or tacit agreement.1 Where the purposes of the enterprise
have not been fulfilled, no party has the right to abandon it without
the consent of his coadventurers, and if he does so he is liable for
the damages caused by his act.2 A joint adventurer may, however,
withdraw from the contract because of its breach by a coadventurer.
And inability may justify his failure to perform his share of the
contract.8 It seems, however, that a party cannot withdraw therefrom
without giving notice to his coadventurers.4 Where it becomes evident
that a further advance of funds to an adventure will only entail
further losses, a party to a joint adventure is not bound to go on
with the adventure and is not liable in damages for a failure to do so.
And if one or more adventurers have abandoned the enterprise, any
other member thereof may refuse to go on with it, and he is not
liable in damages unless he participated in the original abandonment.5
If one party refuses to continue with the undertaking, it is the right
and duty of the other adventurers to use due diligence to minimize
the damages caused thereby, and they may dispose of the property
of the adventure to the best advantage to prevent further loss.6
10. Settlement of Accounts; Lien.—On the termination of an
adventure and a settlement of the accounts, the amounts expended
because of it by the various parties thereto must be repaid and
the expenses met before there can be a division of the profits.7 Money
advanced by one party is held to be a loan to the venture, for which
16. Notes: 17 Ann. Cas. 1025; Ann. Cas. 1912C 203; Ann. Cas. 1916A
Cas. 1912C 203; Ann. Cas. 1916A 1214.
1214.
3. Note: Ann. Cas. 1916A 1215.
17. Note: 17 Ann. Cas. 1025.
4. Notes: 17 Ann. Cas. 1026; Ann.
18. Note: Ann. Cas. 1916A 1214.
Cas. 1912C 204.
19. Notes: 17 Ann. Cas. 1024; Ann.
5. Note: 17 Ann. Cas. 1026.
Cas. 1916A 1214.
6. Note: 17 Ann. Cas. 1026.
20. Note: Ann. Cas. 1916A 1217.
7. Notes: 17 Ann. Cas. 1026; Ann.
1. Note: Ann. Cas. 1912C 206.
Cas. 1912C 204; Ann. Cas. 1916A
2. Notes: 17 Ann. Cas. 1026; Ann. 1215.
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he is entitled to be reimbursed out of the proceeds of the venture.
However, the advancing of such money does not give the person
so advancing it any superior right as against his coadventurers,8
or to reimbursement for expenses which by the terms of the agree
ment he is to bear personally.9 So, in a joint adventure for the
purchase and sale of lands, the person advancing the funds and
making the purchase can charge the adventure only with the actual
amount paid for the lands, and he cannot charge to the adventure any
expense which he is compelled to pay in obtaining the funds, or
commissions for his services in connection with the adventure, unless
there is an agreement therefor with his coadventurers;10 and if his
undertaking is "to provide the funds" for the venture he is not entitled
to interest on his advances.11 The liability of joint adventurers to
account to a coadventurer is a joint liability.12 A party who advances
money to the adventure has a lien on the property of the adventure
which is similar to a partner's lien.18
1J. Actions.—It has generally been held that an equitable action
for an accounting is the proper remedy of a party to a joint adventure
to recover his share of the profits, or to fix the liability for losses,14
though it is also held that one party to a joint adventure may sue
the other at law for a breach of the contract or a share of the profits
or losses or a contribution for advances made in excess of his share,15
as where the adventure has been closed and a party thereto is entitled
to a sum certain as his share of the adventure.16 But the right to
sue at law does not preclude a suit in equity for an accounting.1* If
onft of the parties refuses to perform his obligations, his associates
may either terminate their relations with him, and themselves carry
on the enterprise, with an action against him for damages for his
breach, or they can hold the defaulter to the obligations of his con
tract, and sue him for money or property agreed to be contributed
to the common fund, or to be supplied for a specified purpose. But
they cannot do both of these things.1* An action at law may also
be maintained by one adventurer against his coadventurer to recover
8. Lind v. Webber, 36 Nev. 623, 134 134 Pac. 4G1, 135 Pac. 139, 141 Pac.
Pac. 461, 135 Pac. 139, 141 Pac. 458, 458, Ann. Cas. 1916A 1202 and note,
Ann. Cas. 1916A 1202, 50 L.R,A. 50 L.R.A.(N.S.) 1046.
(N.S.) 1046.
16. Ledford v. Emerson, 140 N. C.
9. Note: Ann. Cas. 1916A 1215.
288, 52 S. E. 641, 6 Ann. Cas. 107,
10. Note: 17 Ann. Cas. 1027.
4 L.R.A.(N.S.) 130. See also Wil
1i. Note: Ann. Cas. 1916A 1215.
hams v. Henshaw, 11 Pick. (Mass.)
12. Note: 17 Ann. Cas. 1027.
79, 22 Am. Dec. 36(5.
13. Note: 17 Ann. Cas. 1023.
Note: 17 Ann. Cas. 1028.
14. Williams v. Henshaw, 11 Pick.
17. Lind v. Webber, 36 Nev. 623,
(Muss.) 79, 22 Am. Dec. 306.
134 Pae. 461, 135 Pac. 139, 141 Pac.
Notes: 17 Ann. Cas. 1027: Ann. Cas. 458, Ann. Cas. 1916A 1202 and note,
1912C 205; Ann. Cas. 1916A 1216.
50 L.R,A.(N.S.) 1046.
15. Lind v. Webber, 30 Nev. 623.
18. Note: Ann. Cas. 1916A 1216.
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the amount which is his due by reason of an unequal division of the
profits of the adventure.19 A joint adventurer who seeks to recover
from one of his coadventurers contribution greater than such ooadventurer's share must allege and prove facts entitling him to relief,
and if he sues for profits or for an accounting he has the burden of
showing that there are profits to be distributed.29 If one party has
agreed that he will, on demand within a certain time, purchase the
interests of his coadventurers at the amount which they have advanced
to the adventure, a tender of a conveyance of such interest is neces
sary before an action can be brought on the stipulation.1
12. Death of Adventurer.—Where capital is embarked in a joint
adventure for a prescribed term, and the parties' have clearly evinced
an intent that it should remain in the business until the expiration
of the term, it is not to be withdrawn merely because one of the joint
adventurers has died.2 And if several persons have jointly secured
a contract to do certain work, and have commenced its performance,
and then one of them dies, and the others perform the contract, they
must account to the representatives of their deceased coadventurer
for his share of the profits.8 Likewise, in case of the death pending
appeal of one of several attorneys who have agreed as joint adven
turers to share a contingent fee to be earned by the successful prose
cution of a suit, his estate is entitled to his share of the fee on the
affirmance of the judgment, without any allowance to the successors
for their labor in the appellate court.4 So it has been held that
where in pursuance of a joint venture realty was purchased in the
names of the parties, they held the same as tenants in common, and
on the death of one party his interest descended to his heirs, and the
administrator of the deceased party was not entitled to recover any
portion of the rents which accrued after the death of such party.5
19. Note: 17 Ann. Cas. 1028.
24 N. E. 856, 21 A. S. R. 508.
20. Note: Ann. Cas. 1916A 1217.
4. Senneff v. Healy, 155 la. 82, 135
1. Note: 17 Ann. Cas. 1028.
N. W. 27, 39 L.R.A.(N.S.) 219.
2. Note: Ann. Cas. 1912C 206.
Note: Ann. Cas. 1916A 1202.
3. Jepson v. Killian, 151 Mass. 593,
5. Note: Ann. Cas. 1912C 206.
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I. Introductory
1. Scope of Article.—This article treats of judicial officers in their
personal relations as distinguished from courts, and is confined to an
exposition of the law governing the selection and qualification of such
officers, their tenure of' office, powers and duties, disqualification
through interest, prejudice, relationship and otherwise, their recusa
tion when disqualified, their impeachment and removal from office
and what constitutes malfeasance, their independence and to what
extent they are subject to legislative and judicial interference, and
their personal liability for their acts. Belated matters, which are
treated elsewhere, are justices of the peace,1 members of courts mar
tial,2 the province of judge and jury respectively,8 and contempt of
court.4
2. Definition.—Judges broadly may be defined as those who pub
licly are charged with and perform judicial functions. This includes,
besides the members of courts as generally understood, members of
boards and commissions and certain other governmental agencies
whose functions are either judicial or quasijudicial.5 These latter,
while governed by the rules hereinafter defined, are, for the purposes
of this article, excluded from the definition, which is confined to those
who preside at the trial of causes involving justiciable matters in
which the public at large is interested. "Judge" and "justice" are
practically synonymous terms, although the former is generic and the
latter generally applicable to the incumbents of the lowest and highest
judicial offices. "Magistrate" also is a term commonly applied to the
lower judicial officers, such as justices of the peace and other local
judicial functionaries. Justices of the peace are judges within the
purview of this article, as they have been held to come within that
category in legislation.6 These judicial officers were known to the
common law of England for a century and a half before America was
discovered. They were in their original institution mere conservators
of the peace, exercising no judicial function. They were invested with
judicial powers for the first time, it would seem, by the statute of
34 Edw. Ill, c. 1, which gave them power to try felonies, but
then only when two or more acted together, and not singly. The
office of justice of the peace was brought to America by the English
1. See Justices or the Peacr.
43 N. E. 651, 55 A. S. R. 192; Jones
2. See Military.
v. Brown, 54 la. 74, 6 N. W. 893, 37
3. See Jury.
Am. Rep. 185; Salem v. Eastern R.
4. See Contempt, vol. 6, p. 486.
Co., 98 Mass. 431, 96 Am. Dec. 650;
5. Todd v. United States, 158 U. S. Cunningham v. Bucklin, 8 Cow. (N.
278, 15 S. Ct. 889, 39 U. S. (L. ed.) Y.) 178, 18 Am. Dec. 432 and note;
982; Trammell v. Russellville, 34 Ark. People v. Mann, 97 N. Y. 530, 49 Am.
105, 36 Am. Rep. 1; Commissioners v. Rep. 556.
Heaston,-144 Ind. 583, 41 N. E. 457,
6. Note: 84 Am. Dec. 129.
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colonies and has existed from the earliest colonial period.7 Federal
judges are instrumentalities of the government of the United States
provided for in the constitution, and their status, especially in the
matter of tenure of office, is very different from that of judges of
state courts. The latter are instrumentalities of the various states
and are appointed or elected usually for comparatively brief terms,
while the former are commissioned by the President to serve during
good behavior, which usually means a life term or until voluntary
retirement. Judges of the courts of the United States do not embrace
those who preside over courts in the territories, and the incumbents
of such offices are in a class by themselves.8 There are many cases
in which the words "court" and "judge" are used interchangeably and
indiscriminately. It is hot infrequent in legislation that the word
"judge" is used when reference is manifestly to a court,9 and "court"
is generally construed to mean "judge" when necessary to carry into
effect the legislative intent.10
3. Eligibility to Office.—It is quite obvious that a judge ought to
be learned in the law which he is called on to administer, and it
is generally so provided in those states where the judges are elected
Dv popular vote. In those jurisdictions where the judges are ap
pointed by the executive, it has not always been found necessary to
legislate as to the matter of eligibility. Accordingly in the federal judi
cial system the President of the United States is authorized to appoint
the judges, without prescribing any qualifications, apparently on the
assumption that a function of such great importance will be exercised
with wisdom and discretion. A similar situation exists with respect
to the Massachusetts judiciary. In jurisdictions where the matter of
eligibility is regulated by law the provisions vary considerably. It is a
usual and ordinary requirement that a judge shall be learned in
the law, and this has been construed as requiring the qualification
to exist at the time of the election 11 though eligibility is generally
construed to mean that one shall be competent to take office at the
time when the official term begins, though he was not qualified at
the date of the election.12 In some jurisdictions it is provided that no
judge of any court shall hold office after reaching a certain age, but
7. People v. Mann, 97 N. Y. 530, 49
Am. Rep. 556.
8. McAllister v. United States, 141
U. S. 174, 11 S. Ct. 949, 35 U. S. (L.
ed.) 693.
9. Guthrie Nat. Bank v. Guthrie, 173
U. S. 528, 19 S. Ct. 513, 43 U. S. (L.
ed.) 796; Chin Bak Kan v. United
States, 186 U. S. 193, 22 S. Ct. 895,
46 U. S. (L. ed.) 1121; In re United
States, 194 U. S. 194, 24 S. Ct. 629,

48 U. S. (L. ed.) 932.
10. Sartin v. Snell, 87 Kan. 485, 125
Pac. 47, Ann. Cas. 1913E 384 and
note.
11. Jamieson v. Wiggin, 12 S. D.
16. 80 N. W. 137, 76 A. S. R. 585, 46
L.R.A. 317.
12. Kirkpatrick v. Brownfield, 97
Kv. 558, 31 S. W. 137, 53 A. S. R.
422.
Note: 76 A. S. R. 588.
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it is held that such a provision does not apply to incumbents of
inferior tribunals, such as justices of the peace 18 and surrogates.14
The question of the eligibility of women to hold judicial office has
been raised in a few instances, and the trend of opinion seems to
fie against it.15 The eligibility of women to hold public offices gen
erally is treated elsewhere.16 One appointed or elected a judge must
before entering on the duties of the position take an oath of office
and in some instances file a bond. The taking of the oath has been
held to preclude a predecessor from holding over in the event of the
death of his successor before the commencement of his term.17 Where
a time is prescribed within which one in order to be inducted into
an office must take the oath or file a bond, the taking of the oath
or the filing of the bond is a condition precedent to the right to
enter on the office, and the right is absolutely lost by a failure to per
form the condition within the time limited.18 It has been held, how
ever, that a judgment rendered by a special judge elected as provided
by law is neither void nor reversible merely because he did not take
the oath of office,19 and that a party who waives the taking of the
oath cannot afterwards be heard to object that such oath was not
taken.20 Ordinarily, judicial officers are not required to give bonds
for the faithful performance of their duties. These latter are in
the main of a nature such that the sanctity of the official oath and
the conscience of the officer must furnish the only guaranty of their
conscientious performance. From justices of the peace, however, who,
in addition to their judicial duties, are frequently invested with numer
ous ministerial functions, and whose duties in certain connections
necessitate the receipt of money from third persons, an official bond
is generally required. And in some states such a bond is exacted of
judges of the courts having probate jurisdiction, and therefore charged
with the administration and control of the funds belonging to the
estates of incompetents, decedents, etc.1
4. Appointment or Election.—As a general rule judges in the
United States are elected by the vote of the people, though there are
notable exceptions to this method as in case of the federal judges,
who are appointed by the President of the United States by and with
the advice and consent of the Senate. In several of the states also
13. People v. Mann, 97 N. Y. 530, generally, Public Officers.
49 Am. Rep. 556.
19. Tower v. Whip, 53 W. Va. 158,
14. People v. Carr, 100 N. Y. 236, 44 S. E. 179, 63 L.R.A. 937. And see
3 N. E. 82, 53 Am. Rep. 161.
infra, par. 6.
15. Note: 38 L.R.A. 209.
20. State v. Van Wye, 136 Mo. 227,
16. See Public Officers.
37 S. W. 938, 58 A. S. R. 627; First
17. State v. Seay, 64 Mo. 89, 27 Nat, Bank v. Parker, 28 Wash. 234,
Am. Rep. 206.
68 Pac. 756, 92 A. S. R. 828. 18. State v. Lansing, 46 Neb. 514,
1. Note: 91 A. S. R. 573.
84 N. W. 1104, 35 L.R.A. 124. See
R. C. L. Vol. XV.--33.
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judicial officers are appointed by the executive while in some others
they are elected by the legislature. So far as the authority to appoint
and the method of appointment or election are concerned, the rules
governing the appointment or election of public officers generally
are applicable.2 In many states the elections are regulated by the
constitution with considerable particularity, as, for instance, that "the
judges shall be elected by the qualified voters of the district or circuit
to which they are to be assigned." 8 But in the absence of constitu
tional restrictions, it is within the power of the legislature to prescribe
the method of selection; and though the constitution may require
the judges of existing courts to be elected by popular vote, it may
authorize the legislature to create a new court and to prescribe the
method of selecting the judges.4 This power of the legislature is also
sometimes exercised to withdraw candidates for judicial offices from
partisan politics by requiring that their names shall be placed on a
separate nonpartisan ballot, and such statutes have been upheld on
the ground that there is a substantial difference between the duties of
judicial and other officers which makes the classification a reasonable
one.5 Appointments by the executive are not usually made until the
office has been vacated, but in a state where the governor appoints
the judges it has been held that the fact that the incumbent's term
has not expired does not render the appointment invalid, if it is to
take effect at such expiration, and the vacancy will occur during the
governor's term of office.6 Judges of police courts and other inferior
or local tribunals are sometimes appointed by the local authorities.7
Judicial officers cannot rightfully exercise authority unless they receive
their appointment as required by law,8 but nevertheless their official
acts may be valid and binding.9 The number of judges to be
appointed or elected is regulated by constitutional or statutory provi
sions and varies in the different jurisdictions according to local needs.
In view of the necessity of maintaining an adequate judicial working
force, it is generally expedient that this matter should be under legis2. See Elections, vol. 9, p. 972;
Public Officers.
3. McCullev v. State, 102 Tenn. 509,
S3 S. W. 134, 46 L.R.A. 567, also
holding that such a provision is not
violated by the change of a county
from one judicial circuit to another,
so that the voters of that county had
no voice in electing the judge who
was in office at the time.
4. Renaud v. State Court, 124 Mich.
648, 83 N. W. 620, 83 A. S. R. 346, 51
L.R.A. 458.
5. State v. Miller, 87 Ohio St. 12,
99 N. E. 1078, Ann. Cas. 1913E 761,

44 L.R.A.(N.S.) 712. See also Elec
tions, vol. 9, p. 1058.
6. State v. Clark, 87 Conn. 537, 89
Atl. 172, 52 L.R.A.(N.S.) 912.
7. In re Welsh, 91 Kan. 395, 137
Pac. 975, Ann. Cas. 1915C 560; Traynor v. Beckham, 116 Ky. 13, 74 S. W.
1105, 76 S. W. 844, 3 Ann. Cas. 388.
As to the appointment of justices of
the peace, see Justices of the Peace.
8. State Bank v. Cooper, 2 Yerg.
(Tenn.) 599, 24 Am. Dec. 517.
9. See infra, par. 6. As to de facto
officers generally, see Public Officers.
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lative control, and it has been held that the power to provide for
more than one judge in a judicial circuit is not limited by a con
stitutional provision that for each circuit a judge shall be elected.10
Likewise, in the absence of constitutional restrictions, the legislature
may add to or subtract from the territory constituting a judicial cir
cuit and may create new circuits.11
II. Special and Substitute Judges
5. Appointment and Qualification.—The ordinary incidents of
human life and human affairs sometimes operate to interrupt the
usual course of the administration of justice by making it impossible
or inexpedient for a judge to hold a particular term of his court or
to preside at the trial of a particular cause. His attendance may be
prevented by sickness, death or other unavoidable cause, or his rela
tionship to a litigant or interest in the subject matter of a suit may
make it improper that he should sit in judgment. To meet such
situations by filling promptly the place of an absent or disqualified
judge various provisions have been made. Sometimes when a judge
is disqualified or otherwise prevented from discharging the duties of
his office he is authorized to call on another judge to preside in his
place,12 or the governor may designate another judge for that pur
pose,18 or substitution may be provided by statute,14 or the bar may
elect one of their number as special judge td try a particular case or
to hold a term of court,15 or the parties may agree that a member
of the bar shall take the place of the disqualified judge,16 though this
last method may sometimes infringe constitutional provisions relating
to the judiciary.17 The matter is one purely of local regulation, and
depends entirely on local statutes and constitutions. When the judge
10. State v. Martin, 60 Ark. 343, district to hold terms in decedent's dis30 S. W. 421, 28 L.R.A. 153.
trict during a reasonable time which.
11. State v. Friedley; 135 Ind. 119, is allowed to elapse before the appoint34 N. E. 872, 21 L.R.A. 634.
ment of a successor to the deceased
12. Dukes v. State, 11 Ind. 557, 71 judge) ; Williams v. Benet, 35 S. C.
Am. Dec. 370.
150, 14 S. E. 311, 14 L.R.A. 825.
13. State v. Lewis, 107 N. C. 967,
14. In re Coram, 62 Kan. 271, 62
12 S. E. 457, 13 S. E. 247, 11 L.R.A. Pac. 661, 84 A. S. R. 382. .
105 (construing a clause of the North
15. Southall v. Evans, 114 Va. 461,
Carolina constitution which provides 76 S. E. 929, 43 L.R.A. (N.S.) 468;
that the governor shall have power, State v. Stevenson, 64 W. Va. 392, 62
in case of the protracted illness of, or S. E. 688, 19 L.R.A.(N.S.) 713.
an unavoidable accident to, the judge
16. State v. Van Wye, 136 Mo. 227,
of a particular district, which renders 37 S. W. 938, 58 A. S. R. 627.
him unable to preside, to require the
Note: 25 Am. Rep. 541.
judge of any district to hold specified
17. Van Slyke v. Farmers' Mut.
terms of court in the district of the Fire Ins. Co., 39 Wis. 390, 20 Am.
disabled judge, and holding that under Rep. 50.
it the governor may, on the death of
Note: 25 Am. Rep. 539, 540.
a judge, assign a judge from another
515

JUDGES

15 R. C. L.

of a superior court of one county holds court in another county, it
will be presumed that he did so lawfully.18 Ordinarily a special judge
must take an oath of office, but this may be waived by the parties, and
if waived, the omission of the oath cannot afterwards be made a ground
of objection.18 The authority of a special judge appointed to act in
a particular case because of the disqualification of the regular judge
is not limited to the term during which he is appointed, but extends
to subsequent terms until the disability of the regular judge is
removed.20 Under a statutory provision authorizing a temporary
exchange of circuits by the circuit judges, and providing that on
such an exchange each judge shall have the same powers and author
ity as the other had, it is proper for a judge after commencing a crimi
nal trial to exchange circuits with another judge, where the one vacates
the bench and the other immediately occupies it and presides during
the remainder of the trial.1 In the federal system it is provided by an
act of Congress that a circuit judge may designate a district judge to
discharge temporarily the duties of that office in another district.
This involves no trespass on the executive power of appointment,
and there is no constitutional provision restricting the authority of
a district judge to any particular territorial limits.2 And the justice
of the circuit may, in case of the disability of the district judge to
perform the duties of his office, act in his stead.8
6. Exercise of Authority; Validity of Official Acts.—The general
rule is that where a person is exercising the judicial office under color
of right, his title cannot be questioned in a proceeding before him.4
This rule, however, is not to be so construed as to preclude a party
to a suit from challenging the authority of a special or substitute
judge to try the case for the very good reason that properly speaking,
such a judge does not assume to have any title to the office. On the
contrary there is ample authority to the effect that a party to a cause
may object to the authority of a special or substitute judge before
whom the matter is brought for trial, and if the objection is improp
erly overruled, it is an error for which the judgment will be reversed.5
Nevertheless the objection is one that may be waived, and this may be
done either expressly or by proceeding with the trial without object18. Newman's Estate, 75 Cal. 213, 377; McDowell v. United States, 159
16 Pac. 887, 7 A. S. R. 146.
U. S. 596, 16 S. Ct. 111, 40 U. S. (L.
19. State v. Van Wye, 136 Mo. 227, ed.) 271.
37 S. W. 938, 58 A. S. R. 627.
3. Wallace v. Loomis, 97 U. S. 146,
20. Warner v. Ford Lumber, etc., 24 U. S. (L. ed.) 895.
Co., 123 Ky. 103, 93 S. W. 650, 12
4. State v. Lewis, 107 N. C. 967, 12
L.R.A.(N.S.) 667.
S. E. 457, 13 S. E. 247, 11 L.R.A.
1. York v. State, 91 Ark. 582, 121 105 ; State v. Bednar, 18 N. D. 484, 121
S. W. 1070, 18 Ann. Cas. 344.
N. W. 614, 20 Ann. Cas. 458 and
2. Ball v. United States, 140 U. S. note. See also infra, par. 10.
118, 11 S. Ct. 761, 35 U. S. (L. ed.)
5. Note: 20 Ann. Cas. 46L
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ing.6 The fact that the regular judge of a district may hold court in
the same district and at the same time that a special judge is trying
a case in no manner affects the jurisdiction of the special judge to
try such case,7 nor may the regular judge, pending the trial of a
cause begun and continued before a special judge, duly elected to pre
side in the absence of such regular judge, on making his appearance
at the same term, to assume jurisdiction thereof, proceed with the
trial, and pronounce judgment therein.8 Proceedings before a special
judge, even by consent of parties, are coram non judice and void if
the regular judge is not in fact disqualified, although he supposed
he was and refused to sit.9
III. De Facto Judges
7. Definition.—A de facto judge has been briefly defined as one
who exercises the duties of the judicial office under color of an appoint
ment or election thereto,10 and with more particularity in the leading
American case on the subject as one who, first, without a known
appointment or election, but under such circumstances of reputation
or acquiescence as are calculated to induce people, without inquiry, to
submit to or invoke his action, supposing him to be the officer he
assumed to be ; second, under color of a known and valid appointment
or election, but where the officer has failed to conform to some prece
dent, requirement or condition, as to take an oath, give a bond, or the
like; third, under color of a known election or appointment, void,
because the officer was not eligible, or because there was a want of
power in the electing or appointing body, or by reason of some defect
or irregularity in its exercise, such ineligibility, want of power, or
defect being unknown to the public; fourth, under eolor of an elec
tion or appointment by or pursuant to a public, unconstitutional law,
before the same is adjudged to be such.11 He differs on the one hand
from a mere usurper who undertakes to act officially without any color
of right, and on the other hand from a judge de jure who is in
6. Tillman v. State, 58 Fla. 113, 50 Ass'n, 92 Ala. 113, 8 So. 768, 12
So. 675, 138 A. S. E. 100, 19 Ann. L.R.A. 134.
Cas. 91 and note; Whitesell v. Strict10. Brown v. O'Connell, 36 Conn,
ler, 167 Ind. 602, 78 N. E. 845, 119 432, 4 Am. Rep. 89.
A. S. E. 524; State v. Van Wye, 136
11. State v. Carroll, 38 Conn. 449,
Mo. 227, 37 S. W. 938, 58 A. S. R. 9 Am. Eep. 409.
627; Snohomish First Nat. Bank v. This definition has been quoted with
Parker, 28 Wash. 234, 68 Pac. 756, approval in other cases. See Butler
92 A. S. R. 828.
v. Phillips, 38 Colo. 378, 88 Pac. 480,
7. Johnson v. State, 1 Okla. Crim. 12 Ann. Cas. 204; Walcott v. Wells,
321, 97 Pac. 1059, 18 Ann. Cas. 300. 21 Nev. 47, 24 Pac. 367, 37 A. S. R.
8. State v. Stevenson, 64 W. Va. 478, 9 L.R.A. 59; State v. Ely. 16 N.
392, 62 S. E. 688, 19 L.E.A.(N.S.) D. 569, 113 N. W. 711, 14 L.R.A.
713.
(N.S.) 638.
9. Ex parte Alabama State Bar
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all respects legally appointed and qualified.12 It has been argued that
color of an election or appointment by a body having actual power
to make it is essential, but the contention is said to be without merit.18
8. Who Are De Facto Judges.—In order that the status of judges
de facto may be created, it is plainly requisite that there must be a
legally existing court,14 which is not the case where a statute purport
ing to create a court is unconstitutional,15 or fails, for any reason, to
go into operation.16 It is also essential that there should be a vacancy
in the office.17 If these conditions exist, but the election or appoint
ment of a person to fill the office fails to constitute him a de jure
judge because of irregularities or other cause he nevertheless becomes
a judge de facto. The general principle here stated has been fre
quently applied. Thus, where there is an existing court, for instance,
a circuit court with a judge for each circuit, or a county court with a
judge for each county, and provision is made by statute for an addi
tional judge, the appointment of such additional judge may not oper
ate to constitute him a de jure officer because the statute was unconsti
tutional or because there was some irregularity in the appointment,
12. Plymouth v. Painter, 17 Conn, ing the court of appeals none but the
585, 44 Am. Dec. 574; Brown v. O'Con- constitutional court could exist, and
nell, 36 Conn. 432, 4 Am. Rep. 89; therefore that the legislative court was
State v. Carroll, 38 Conn. 449, 9 Am. not even a de facto court.
Rep. 409; Denny v. Mattoon, 2 Allen
16. In re Norton, 64 Kan. 842, 68
(Mass.) 361, 79 Am. Dec. 784; Wal- Pac. 639, 91 A. S. R. 255. In this
cott v. Wells, 21 Nev. 47, 24 Pac. 367, case an election was authorized to be
37 A. S. R. 478, 9 L.R.A. 59; Van held to determine whether a court
Slyke v. Fanners' Mut. Fire Ins. Co., should exist, and after the election re39 Wis. 390, 20 Am. Rep. 50.
turns had been canvassed, the proper
13. Brown v. O'Connell, 36 Conn, officers certified that the proposition
432, 4 Am. Rep. 89.
had carried, and a judge and other
14. In re Norton, 64 Kan. 842, 68 necessary officers were appointed and
Pac. 639, 91 A. S. R. 255; State v. assumed to exercise the duties of their
Boone County Court, 50 Mo. 317, 11 offices, but it was afterward estabAm. Rep. 415; Walcott v. Wells, 21 lished that the result of the election
Nev. 47, 24 Pac. 367, 37 A. S. R. 478, was not in favor of creating such
9 L.R.A. 59.
court.
Notes: 11 L.R.A. 105; 20 Ann. Cas.
17. Van Slyke v. Farmers' Mut. Fire
461.
Ins. Co., 39 Wis. 390, 20 Am. Rep.
15. Norton v. Shelby County, 118 50, holding that a member of the bar
U. S. 425, 6 S. Ct. 1121, 30 U. S. (L. chosen by the parties to an action to
ed.) 178.
sit in the place of the judge of the
In Hildreth v. Mclntire, 1 J. J. court who was disqualified by reason
Marsh. (Ky.) 206, 19 Am. Dec. 61, of relationship to one of the parties
the legislature of Kentucky had 'as- is not a de facto judge, notwithsumed to abolish the court of appeals standing a statute authorizing such
of the state, to create another court procedure, if the constitution vests all
of the same name in its place, and to judicial power in the courts and proprovide for the appointment of judges vides for the election of the judges of
thereof, and it was held that persons all the courts,
so appointed were not judges de facto,
Note : 11 L.R.A. 105.
because under the constitution creat518
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but he is nevertheless a judge de facto.18 It has also been held that
where a judge in good faith remains in office after his title has ended,
he is a de facto officer.19
9. Rights, Duties and Liabilities.—A judge de facto is not entitled
to the salary attached to the office,20 nor can he claim any rights
incident to his office without showing himself to be an officer de
jure ; 1 but he is liable for official misconduct the same as a de jure
officer.2 While such officer is in actual possession of the office and
in the exercise of its functions and the discharge of its duties, there
can be no other incumbent.8 Where he has acted through the trial
of a prosecution, he has no authority after verdict to arrest judgment
on the ground that he has become convinced that his commission
is not valid; because if he ceases to act as a de facto officer by his
own volition, he has no authority to arrest a judgment, and if he
is still such an officer the judgment should be pronounced.4
10. Impeachment of Title to Office; Validity of Official Acts.—
The rightful authority of a judge, in the full exercise of his public
judicial functions, cannot be questioned by any merely private suitor,
nor by any other, excepting in the form especially provided by law.
A judge de facto assumes the exercise of a part of the prerogative of
sovereignty, and the legality of that assumption is open to the attack
of the sovereign power alone.1 Accordingly, it is a well established
18. Ex parte Attorney General, 142 judge and it was held that he was a
Ala. 87, 38 So. 835, 110 A. S. R. 20 judge de facto.
and note (unconstitutional statute
19. Sheehan's Case, 122 Mass. 445,
creating new circuit) ; Butler v. Phil- 23 Am. Rep. 374. As to officers holdlips, 38 Colo. 378, 88 Pac. 480, 12 ing over generally, see Public OffiAnn. Cas. 204 (unconstitutional stat- Cers.
nte providing for an additional counFor a full discussion as to who are
tv judge in one county) ; Walcott v. officers de facto, see Public Officers.
Wells, 21 Nev. 47, 24 Pac. 367, 37
20. Note: 64 Am. Dec. 54. See also
A. S. R. 478, 9 L.R.A. 59 (unconstitu- Public Officers.
tional act providing for the appoint1. State v. Carroll, 38 Conn. 449, 9
ment of an additional district judge) ; Am. Rep. 409.
People v. Jackson, 191 N. Y. 293, 84
2. People v. Jackson, 191 N. Y. 293,
N. E. 65, 14 Ann. Cas. 243, 15 L.R.A. 84 N. E. 293, 14 Ann. Cas. 243, 15
(N.S.) 1173, State v. Lewis, 107 N. C. L.R.A.(N.S.) 1173. See also Public
9(,7, 12 S. E. 457, 13 S. E. 247, 11 Officers.
L.R.A. 105 and note (irregularity in
3. Note: 11 L.R.A. 105.
appointment).
4. State v. Lewis, 107 N. C. 967, 12
Note : 11 L.R.A. 105.
S. E. 457, 13 S. E. 247, 11 L.R.A. 105.
In State v. Ely, 16 N. D. 569, 113
5. Ball v. United States, 140 U. S.
N. W. 711, 14 L.R.A. (N.S.) 638, the 118, 11 S. Ct. 761, 35 U. S. (L. ed.)
legislature created a new district and 377; Ex parte State, 142 Ala. 87, 38
provided for a judge of the new dis- So. 835, 110 A. S. R. 20; Plymouth
trict. By an honest misconstruction v. Painter, 17 Conn. 585, 44 Am. Dec.
of the statute the governor made a 574 and note; In re Corum, 62 Kan.
premature appointment of the new 271, 62 Pac. 061, 84 A. S. R. 382 and
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principle, dating from the earliest period and repeatedly confirmed by
an unbroken current of decisions, that the official acts of a de facto
judge are just as valid for all purposes as those of a de jure judge,
so far as the public or third persons who are interested therein are
concerned. The rule is the same in civil and criminal cases.6 The
principle is one founded in policy and convenience, for the right of
no one claiming a title or interest under or through the proceedings
of an officer having an apparent authority to act would be safe, if it
were necessary in every case to examine the legality of the title of such
officer up to its original source, and the title or interest of such person
were held to be invalidated by some accidental defect or flaw in the
appointment, election or qualification of such officer, or in the rights
of those from whom his appointment or election emanated ; nor could
the supremacy of the laws be maintained, or their execution enforced,
if the acts of the judge having a colorable, but not a legal, title, were to
be deemed invalid.7 As in the case of judges of courts of record, the
acta of a justice de facto cannot be called in question in any suit to
which he-i& not a party. The official acts of a de facto justice cannot
be attacked collaterally.8 An exception to the general rule that the
title of a person assuming to act as judge cannot be questioned in
a suit before him is generally recognized in the case of a special judge,
and it is held that a party to an action before a special judge may
question his title to the office of judge on the proceedings before
him, and that the judgment will be reversed on appeal, where proper
exceptions are taken, if the person assuming to act as special judge is
not a judge de jure.9 The title of a de facto officer cannot be indirectly
note; Walcott v. Wells, 21 Nev. 47, v. Wells, 21 Nev. 47, 24 Pac. 367, 37
24 Pac. 367, 37 A. S. R. 478, 9 L.R.A. A. S. R. 478, 9 L.R.A. 59; State v.
59; State v. Bednar, 18 N. D. 484, 121 Lewis, 107 N. C. 967, 12 S. E. 457, 13
N. W. 614, 20 Ann. Cas. 458.
S. E. 247, 11 L.R.A. 105; State v.
Notes: 12 Ann. Cas. 209; 20 Ann. Ely, 16 N. D. 569, 113 N. W. 711, 14
Cas: 460. '
L.R.A.(N.S.) 638; Van Slyke v. Farm6. In re Manning, 139 U. S. 504, 11 ers' Mut. Fire Ins. Co., 39 Wis. 390,
S. Ct. 624, 35 U. S. (L. ed.) 264 ; 20 Am. Rep. 50.
Ball v. United States, 140 U. S. 118,
Notes: 64 Am. Dec. 54; 84 Am. Dec.
11 S. Ct. 761, 35 U. S. (L. ed.) 377; 133; 84 A. S. R. 385; 12 Ann. Cas.
McDowell v. United States, 159 U. S. 208, 209, 210.
596, 16 S. Ct. I11, 40 U. S. (L. ed.)
7. Ex parte State, 142 Ala. 87, 38
271; Ex parte State, 142 Ala. 87, 38 So. 835. 110 A. S. R. 20; Plymouth
So. 835, 110 A. S. R. 20 and note; v. Painter, 17 Conn. 585, 44 Am. Dec.
Butler v. Phillips, 38 Colo. 378, 88 575 and note; State v. Carroll, 38
Pac. 480, 12 Ann. Cas. 204; Plymouth Conn. 449, 9 Am. Rep. 409; Walcott
v. Painter, 17 Conn. 585, 44 Am. Dec. v. Wells, 21 Nev. 47, 24 Pac. 367, 37
574 and note; State v. Carroll, 38 A. S. R. 478, 9 L.R.A. 59. And see
Conn. 449, 9 Am. Rep. 409; State v. Public Officers.
Clark, 87 Conn. 537, 89 Atl. 172, 52 8. Note: 12 Ann. Cas. 209, 210.
L.R.A.(N.S-) 912; Sheehan's Case, 122
9. Note: 20 Ann. Cas. 461.
Mass. 445, 23 Am. Rep. 374; Walcott
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questioned in a proceeding to obtain a writ of prohibition to prevent
him from doing an official act,10 nor in a suit to enjoin the collection
of a judgment rendered by him.11 Having at least colorable right to
the office his title can be determined only in a quo warranto pro
ceeding or information in the nature of a quo warranto at suit of
the sovereign.1*
IV. Powers, Rights and Duties
11. In General.—In a legal sense the judge of a court is the court,
and where a court is composed of only one judge the act of the court
is the act of the judge,18 so that, oftentimes, no distinction can be
made between the powers and duties of a judge and those of the court
over which he presides.14 The duties of the office include all those
which fairly lie within its scope, those which are essential to the accom
plishment of the main purposes for which the office was created, and
those which, although incidental and collateral, are germane to or
serve to promote or benefit the accomplishment of the principal pur
poses. All such duties are official, and the incumbent is obliged to
perform them, and additional duties of this character may be imposed
on him by legislation enacted during his term of office. Duties not
so related to an office are unofficial, cannot, as a general rule, right'
fully be attached to it, and the incumhent is not obliged to perform
them.15 A judge may not delegate the performance of judicial acts,16
even with the consent of parties.17 Judges of the superior courts,
though assigned to particular counties, are not county officers, but
belong to the judicial department and perform state functions in
the discharge of their official duties; and they may be required to
perform these duties in counties attached to their judicial districts
10. Walcott v. Wells, 21 Nev. 47, the absence of discretionary power, is
24 Pac. 367, 37 A. S. R. 478, 9 L.R.A. the mere agent of the law, and, in the
59.
absence of some inherent power, may
11. Note: 84 Am. Dec. 133.
exercise those powers only which are
12. Sheehan's Case, 122 Mass. 445, conferred upon him by statute.
23 Am. Rep. 374; Walcott v. Wells,
16. Attebery v. Blair, 244 111. 363,
21 Nev. 47. 24 Pac. 367, 37 A. S. R. 91 N. E. 475, 135 A. S. R. 342; State
478. 9 L.R.A. 59.
v. Noble, 118 Ind. 350, 21 N. E. 244,
Note: 84 Am. Dec. 133.
10 A. S. R. 143, 4 L.R.A. 101; Brown
13. Boon v. Bowers, 30 Miss. 246, v. Kalamazoo Circuit Judge, 75 Mich.
64 Am. Dec. 159.
274, 42 N. W. 827, 13 A. S. R. 438,
Note: 41 L.R.A. 569.
5 L.R.A. 226; Ellerbe v. State, 75
14. As to the judicial authority gen- Miss. 522, 22 So. 950, 41 L.R.A. 569
erally, see Courts, vol. 7, p. 969.
and note.
15. Moore v. Nation, 80 Kan. 672,
Note: 25 Am. Rep. 541.
103 Pac. 107, 18 Ann. Cas. 397, 23
17. Ex parte Alabama State Bar
L.R.A. (N.S.) 1115 and note. See also Ass'n, 92 Ala. 113, 8 So. 768, 12
Utah Ass'n of Credit Men v. Bowman, L.R.A. 134; Ellerbe v. State, 75 Miss.
38 Utah 326, 113 Pac. 63, Ann. Cas. 522, 22 So. 950, 41 L.R.A. 569 and
1913B 334, holding that a judge, in note.
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after their election.18 Whether a judge may lawfully exercise hia
judicial power outside the territorial limits of his circuit or district
has not been definitely decided, though the question has been con
sidered in several cases without either sanctioning or condemning the
practice; but it may be inferred that even if orders so made are
irregular, they are probably not considered void.19 It is within the
power of a government to protect all its necessary agencies and instru
mentalities, and therefore it is empowered to protect the lives of the
judges of its courts from assault and assassination on account of their
judicial decisions, not only while actually holding court, but while such
judges are traveling through their circuits for the purpose of holding
courts at the different places therein appointed by law for that pur
pose.20
12. Powers in Vacation and at Chambers.—If no part of the judi
cial power could be exercised except in open court much unnecessary
delay and consequent hardship would happen, and therefore the
judges long ago began to transact judicial business during vacation.
At the present time statutes very generally confirm this practice by
conferring authority in particular matters on the court or the judge,
or by a direct provision authorizing proceedings at chambers.1
Among the various matters which are within the power of a judge
at chambers or vacation are the granting of writs of mandamus*
and habeas corpus,8 the issuance of injunctions in certain cases,4
the appointment of receivers,5 and sometimes even punishment for
contempt,6 or the trial of any action, motion or other matter not
requiring a trial by jury.7 By agreement of the parties made in
open court judgment may be rendered in vacation and entered as
of the preceding term.8 In some jurisdictions judges have power to
proceed at chambers in proceedings not incident or ancillary to some
cause pending before a court.9 The enumeration in the enabling
statutes is usually quite specific and the authority of judges in vaca18. State v. Bartholomew, 176 Ind. S. Ct. 874, 35 U. S. (L. ed.) 578. See
182, 95 N. E. 417, Ann. Cas. 1914B 91. also Mandamus.
19. See American Const. Co. v.
8. See Habeas Corpus, vol. 12, p.
Jacksonville, etc., E. Co., 148 U. S. 1229.
372, 13 S. Ct. 758, 37 U. S. (L. ed.)
4. See Injunctions, vol. 14, p. 325.
486; Gonzales v. Cunningham, 164 U.
5. St. Louis, etc., R. Co. v. Wear,
S. 612, 17 S. Ct. 182, 41 U. S. (L. ed.) 135 Mo. 230, 36 S. W. 357, 658, 33
572; In re Tampa Suburban R. Co., L.R.A. 341. See also Receivers.
168 D. S. 583, 18 S. Ct. 177, 42 U. S.
6. Lathrop v. Clapp, 40 N. Y. 328,
(L. ed.) 589. See also Courts, vol. 7, 100 Am. Dec. 493.
o. 992.
7. Kalb v. German Savings, etc.,
20. In re Neagle, 39 Fed. 833, 5 Soc., 25 Wash. 349, 65 Pac. 559, 87
L.R.A. 78, affirmed 135 U. S. 1, 10 S. A. S. R. 757.
Ct. 658, 34 U. S. (L. ed.) 55.
8. King v. Green, 2 Stew. (Ala.)
1. Brewster v. Hartley, 37 Cal. 15, 133, 19 Am. Dec. 46.
99 Am. Dec. 237.
9. Carter v. Gear, 197 U. S. 348, 25
2. Re Delgardo, 140 U. S. 586, 11 S. Ct. 491, 49 U. S. (L. ed.) 787.
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tion is generally considered as limited by implication to the matters
mentioned,10 though the statutes sometimes provide that a judge out
of court may exercise such powers only as are expressly conferred on
him,11 and though a judge in vacation is not the court, yet the term
"court" may be interpreted to mean a judge in vacation, where it is
necessary to effect the intention of the legislature.12 The authority
that a judge exercises at chambers in a cause pending is the author
ity of the court itself, and it may be enforced by attachment issued
by the court.18
13. Administrative or Ministerial Powers; Appointment of Offi
cers.—Theoretically the powers of judges are such only as are judicial
in character; but administrative or ministerial functions are some
times incidental to the exercise of judicial power, and sometimes such
duties are imposed on judges by constitutional or statutory provisions.
But under our system of distributing the power of government to the
several departments,14 the legislature cannot authorize a judge when
acting judicially to exercise powers which pertain essentially and
distinctively to either of the other two branches of government, and
the exercise of which is not incidental to the discharge of any legiti
mate judicial function.15 It is equally true that the legislature cannot
impose on a judge any duty of a ministerial or otherwise extrajudi
cial character, though it may perhaps authorize the discharge of any
such duty if it is incidental to the performance of judicial functions,
or if it is not essentially and distinctively legislative or executive.
Accordingly, it has been held that the judges of the supreme court
.of a state cannot be compelled by statute to write syllabi of their
decisions as that is a ministerial duty which rests on the reporter ; 16
nor, it is said, may the duty of appointing officers be forced on a
judge,17 though it has often been held that he may be authorized to
do so 18 because the power of appointing or electing to office does not
10. See, for instance, the Illinois a plan of street railway construction
statute quoted at length in Hammock was unconstitutional within the rule
v. Farmers' Loan, etc., Co., 105 U. S. stated in the text.
77, 26 U. S. (L. ed.) 1111.
16. Ex parte Griffiths, 118 Ind. 83,
11. Marsden v. Harlocker, 48 Ore. 20 N. E. 513, 10 A. S. R. 107, 3 L.R.A.
SO, 85 Pac. 328, 120 A. S. R. 786.
398.
12. Note: Ann. Cas. 1913E 392.
17. Sartin v. Snell, 87 Kan. 485, 125
13. Com. v. Magee, 8 Pa. St. 240, Pac. 47, Ann. Cas. 1913E 384.
49 Am. Dec. 509.
18. People v. Hoffman, 116 111. 587,
Note: Ann. Cas. 1913E 391.
5 N. E. 596, 8 N. E. 788, 56 Am. Rep.
14. See Constitutional Law, vol. 793; Hoke v. Field, 10 Bush (Ky.)
6, p. 144 et seq.
144, 19 Am. Rep. 58; Sartin v. Snell,
15. Norwalk St. R. Co.'s Appeal, 69 87 Kan. 485, 125 Pac. 47, Ann. Cas.
Conn. 576, 37 Atl. 1080, 38 Atl. 708, 1913E 384; State v. George, 22 Ore.
39 L.R.A. 794, holding that a statute 142, 29 Pac. 356, 29 A. S. R. 586, 16
which authorized an "appeal" to a eer- L.R.A. 737 and note ; Foster v. Rowe,
tain court or any judge thereof from 128 Wis. 326, 107 N. W. 635, 8 Ann.
the refusal of a city council to approve Cas. 595 and note.
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necessarily and ordinarily belong to either the legislative, the execu
tive or the judicial department.19 There are, however, decisions
which take the view that the appointing power cannot be conferred
on the courts.20 While the exact limit of the power of judges as to
appointments is not entirely settled, a long continued and rarely
challenged practice has in fact confided to them the appointment of
many officers of inferior grades, especially those who are more or less
under the control of the court making the appointment,1 such as
referees, receivers, attorneys, masters and commissioners,2 and such
as are necessary to the existence of a court, as a clerk or reporter or
bailiff, or an officer necessary to enable the court to transact business,
such as a prosecuting attorney,8 or where the officer or employee is
to act in an administrative way as an aid, even though indirectly,
such as a revision of the laws.4 Other instances of ministerial duties
that haVe been imposed on judges are keeping an account of fees,
emoluments, expenditures, etc. ; 5 the granting or refusing of licenses
to retail spirituous liquors; 6 drawing juries and preparing jury lists.7
14. Compensation.—The salaries of the judges of the state courts
in this country are generally fixed by statute subject to certain con
stitutional restrictions in regard to changes. The usual provision of
this sort is that the salary of no judge of certain courts shall be dimin
ished during his term of office, though increases also are sometimes
prohibited.8 In construing this provision it has been held that the
restriction applies only to the individual judges, and therefore, while
a change of salary would not affect a judge in office at the time of.
the enactment, yet if he should die, resign or be removed, his succes
sor appointed for the unexpired term would come in subject to the
change.9 It has also been held that where new duties are imposed on
a judge which are not within the scope of his office, extra compensation
may be provided therefor without violating the constitutional restric19. Notes: 13 A. S. R. 130; 8 Ann. Wis. 592, 124 N. W. 670, 18 Ann. Cas.
Cas. 600.
1176.
20. State v. Brill, 100 Minn. 499, 111
5. Hamma v. People, 42 Colo. 401,
N. W. 294, 639, 10 Ann. Cas. 425 and 94 Pac. 326, 15 Ann. Cas. 655, 15
note.
L.R.A.(N.S.) 621.
Note: 8 Ann. Cas. 601.
6. Grider v. Tally, 77 Ala. 422, 54
1. State v. Denny, 118 Ind. 449, 21 Am. Rep. 65.
N. E. 274, 4 L.R.A. 65.
7. Note: 23 L.R.A.(N.S-) 1115.
Note: 16 L.R.A. 738.
8. Ex parte Tully, 4 Ark. 220, 38
2. State v. Noble, 118 Ind. 350, 21 Am. Dec. 33, holding that where 'such
N. E. 244, 10 A. S. R. 143, 4 L R.A. prohibition exists the legislature may
101.
not penalize a judge by providing for
Note: 27 A. S. R. 794.
forfeiture of his salary for failure to
3. Sartin v. Snell, 87 Kan. 485, 125 perform his duties.
Pae. 47, Ann. Cas. 1913E 384.
9. State v. Frear, 138 Wis. 536, 120
4. In re Reviser's Appointment, 141 N. W. 216, 16 Ann. Cas. 1019.
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tion.10 In the absence of such constitutional prohibition, however,
it has been held that the legislature may increase or diminish the
salary of a judge during his term of office, and that the discretion of
the legislature in this respect cannot be inquired into by the courts.11
Inequality in the matter of compensation of judges exercising the
same jurisdiction has been condemned and it has been held that the
probate judge of one county cannot be given a salary and required to
account for all fees received, while the judges of all other counties are
permitted to retain the fees as their compensation, under a consti
tutional provision requiring the general assembly, by a law uniform
in its operation, to provide for and regulate the fees of all county
officers.12 It is sometimes provided that the reports of the decisions
of the state supreme court shall be distributed to certain judges, and
it has been held that such reports belong to the office, and not to the
individual, and that they therefore pass from the outgoing to the
incoming officer.18 The provision of the federal constitution that
the judges of the United States courts shall receive a compensation
which shall not be diminished during their continuance in office
does not apply to the judges of the territorial courts,14 and such a
judge when suspended from office is not entitled to his salary during
the time of such suspension and while another person, designated by
the President, performs the duties of the office.15 Additional allow
ances are sometimes made to United States judges. The salary pay
able to a judge of the United States district court after his resigna
tion and retirement does not include the allowance of $300 per term
provided by U.-S. Rev. Stat. § 613, in case of a judge holding terms
of the circuit court for the southern district of New York for criminal
business, although the judge may, for many years before his resigna
tion, have held every such term.16
' •
15. Term of Office.—Congress, in establishing inferior courts and
prescribing their jurisdiction, must confer on the judges appointed
to administer them the constitutional tenure during good behavior
before they can become invested with any portion of the judicial
power of the government.17 The principles of the tenure and good
behavior established for judges of courts, in which the constitution
10. Note: 18 Ann. Cas. 404.
15. Wingard v. United States, 141
11. Perkins v. Corbin, 45 Ala. 103, U. S. 201, 11 S. Ct. 959, 35 U. S. (L.
6 Am. Rep. 698; State v. Bartholomew, ed.) 719.
17fi Ind. 182, 95 N. E. 417, Ann. Cas.
16. Benedict v. United States, 176
1914B 91.
U. S. 357, 20 S. Ct. 458, 44 U. S. (L.
12. Henderson v. Koenig, 168 Mo. ed.) 503.
356, 68 S. W. 72, 57 L.R.A. 659.
17. Kentucky, etc., Bridge Co. v.
13. Clifford v. Hall County, 60 Neb. Louisville, etc., R. Co., 37 Fed. 567, 2
500. 83 N. W. 661, 50 L.R.A. 733.
L.R.A. 289.
14. United States v. Fisher, 109 U.
S. 143, 3 S. Ct. 154, 27 U. S. (L. ed.)
£85.
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vests the judicial power of the United States, "to be exercised in corre
lation with the presence and jurisdiction of the several state courts
and governments," have no application to courts that are incapable
of receiving the judicial power conferred by the constitution, and
which cease to exist, such as territorial courts, when the territory
becomes a state.18 In the judiciary systems of the several states the
usual plan is to elect or appoint the judges for a term of years,19 so
that, if the term is fixed by a constitutional provision, the matter is
beyond legislative control,20 and an incumbent cannot be deprived of
his office or of the exercise of its duties before the expiration of his
term by a statute attempting to abolish the court of the judicial dis
trict to which he was elected ; 1 and in the absence of a provision to
the contrary, a judge elected in the place of one dying in office holds
for the full term and not simply for the unexpired term.2 It is also
a usual provision that the judges shall hold office until their successors
are elected and qualified, and that in case of a vacancy it shall be
filled by election. In such case it has been held that if a person who
has been elected and has qualified by taking the oath of office dies
before his term commences his predecessor does not hold over, but
that a vacancy exists calling for a new election ; 8 but where the con
stitution fixes the term at a certain number of years, an appointment
cannot be made for such term and until the appointee's successor is
appointed and qualified, as that would be an extension of the constitu
tional term.4
V. Disqualification
16. In General.—Courts should scrupulously maintain the right of
every litigant to an impartial and disinterested tribunal for the deter
mination of his rights, and courts cannot too carefully guard against
any attempt of an interested judge to force himself on litigating
18. McAllister v. United States, 141 (Va.) 119, 36 Am. Rep. 771, overU. S. 174, 11 S. Ct. 949, 35 U. S. ruled by Burks v. Hinton, 77 Va. 1,
(L. ed.) 693.
on the ground that while the consti19. State v. Seay, 64 Mo. 89, 27 tution fixes the term of the judicial
Am. Rep. 206.
office, the legislature is expressly au20. State v. Priedley, 135 Ind. 119, thorized "to prescribe the manner of
34 N. E. 872, 21 L.R.A. 634; People filling all vacancies in office," and that
v. Bull, 46 N. Y. 57, 7 Am. Rep. 302; a statute is within such authorization
Com. v. Gamble, 62 Pa. St. 343, 1 Am. where it provides that an election to
Rep. 422; Ex parte Meredith, 33 Grat. fill a vacancy in the office of judge
(Va.) 119, 36 Am. Rep. 771, over- "shall be for the unexpired term."
ruled on another point by Burks v.
3. State v. Seay, 64 Mo. 89, 27 Am.
Hinton, 77 Va. 1.
Rep. 206.
1 State v. Priedley, 135 Ind. 119,
4. State v. Clark, 87 Conn. 537, 89
34 N. E. 872, 21 L.R.A. 634.
Atl. 172, 52 L.R.A. (N.S.) 912.
2. Ex parte Meredith, 33 Grat.
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parties.5 It is an ancient maxim, applicable in all cases, civil or
criminal,6 where judicial functions are to be exercised, whether in
proceedings of inferior tribunals or in courts of last resort,7 that no
man ought to be a judge in his own cause,8 a maxim which appeals
with such force to one's sense of justice that it is said by Lord Coke
to be a natural right so inflexible that an act of parliament seeking to
subvert it would be declared void. The principle finds expression
in the constitutions of many of the states, and its strict observance is
dictated both by natural justice and an enlightened public policy.9
It is not necessary that a judge should be a party to the cause to create
this disqualification. If he is interested in a suit brought in another's
name he is equally disqualified.10 This rule does not, however,
entirely disqualify a judge from acting in a cause in which he is
interested, for he may still make orders which are purely formal in
their character, or which are necessary to the progress of the cause.11
For instance, a judge of probate, though a legatee under a will pre
sented for probate, may properly make an order for a hearing on
the presentation of the will for probate, and direct notice thereof to
be given by publication as provided by statute.12 By the common law
the judge must not be a party nor otherwise interested, and he must
not be within the too near relationship of the party, which commonly,
by the" unwritten rule, includes the fourth degree of consanguinity
5. McGuire v. Blount, 199 U. S. 142,
26 S. Ct. 1, 50 U. S. (L. ed.) 125.
6. Hall f. Thayer, 105 Mass. 219,
7 Am. Rep. 513.
7. In re Conant, 102 Me. 477, 67
Atl. 564, 120 A. S. R. 512; Hall v.
Thayer, 105 Mass. 219, 7 Am. Rep.
513.
Note: 66 A. S. R. 32.
8. In re Duncan, 139 U. S. 449, 11
S. Ct. 573, 35 U. S. (L. ed.) 219;
Meyer v. San Diego, 121 Cal. 102, 53
Pac. 434, 66 A. S. R. 22, 41 L.R.A.
762; Galey v. Montgomery County,
174 Ind. 181, 91 N. E. 593, Ann.
Cas. 1912C 1090; In re Conant, 102
Me. 477, 67 Atl. 564, 120 A. S. R. 512;
Hall v. Thayer, 105 Mass. 219, 7 Am.
Rep. 513 ; Horton v. Howard, 79 Mich.
642, 44 N. W. 1112, 19 A. S. R. 198;
Moses v. Julian, 45 N. H. 52, 84 Am.
Dec. 114 and note; In re Ryers, 72
N. Y. 1, 28 Am. Rep. 88; In re Dodge,
etc., Mfg. Co., 77 N. T. 101, 33 Am.
Rep. 579; Ex parte Ellis, 3 Okla.
Crim. 220, 105 Pac. 184, Ann. Cas.

1912A 863, . 25 L.R.A.(N.S.) 653;
Rapid City First Nat. Bank v. McGuire, 12 S. D. 226, 80 N. W. 1074,
76 A. S. R. 598 and note, 47 L.R.A.
413.
Note: 5 Ann. Cas. 975.
9. Meyer v. San Diego, 121 Cal.
102, 53 Pac. 434, 66 A. S. R. 22, 41
L.R.A. 762; State v. Bednar, 18 N.
D. 484, 121 N. W. 614, 20 Ann. Cas.
458; Ex parte Ellis, 3 Okla. Crim.
220, 105 Pac. 184, Ann. Cas. 1912A
863, 25 L.R.A. (N.S.) 653.
Note: 139 A. S. R. 958.
10. Roberts v. Roberts, 115 Ga. 259,
41 S. E. 616, 90 A. S. R. 108 and
note; Moses v. Julian, 45 N. H. 52,
84 Am. Dec. 114.
11. Spencer v. Lapsley, 20 How.
264, 15 U. S. (L. ed.) 902: McFarlane
v. Clark, 39 Mich. 44, 33 Am. Rep
346.
Notes: 84 Am. Dec. 131; 36 A. S.
R. 534; 25 L.R.A. 116; 5 Ann. Cas.
975.
12. Note: Ann. Cas. 1912C 1167.
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or affinity,18 but the disqualification does not affect the judge's juris
diction, and his acting in the cause is regarded as a mere irregularity
or error.14 It has been held, though too broadly, that interest on
the part of the judge disqualifies him from sitting, but interest on
the part of a relation does not.15 In many states statutes have been
passed which prohibit judges disqualified by interest or relationship
from acting in certain cases. Under these statutes it has usually
been held that judgments rendered in contravention of statute are
not simply voidable, but void.16 It will be presumed that a judge com
plied with the statute requiring him not to sit in the determination
of any cause or proceeding in which he is interested. This pre
sumption prevails, although it is shown that he was present at the
opening of court each day.17 The mere presence of a disqualified
judge who takes no part in the decision, and in no way influences it,
and whose presence is unnecessary to complete a quorum of the' court,
will not invalidate the decision ; and it has been held that where two
out of three judges constituting a court were disqualified, and the
parties stipulated to argue the case before the other judge, the deci
sion of this judge, the others sitting pro forma to make up a quorum,
was valid.18 In some jurisdictions a judge is disqualified to serve
after reaching a certain age,19 but in the federal judicial system
there is no such disqualification, although a judge is eligible for
retirement on reaching seventy years of age after having served a
prescribed number of years.
17. Property Interest.—From the earliest times it has been held
that the requirement of impartiality disqualifies a judge from acting
in a case in which he has an interest.20 Though it has beeft held that
the disqualifying interest may be a personal one to the judge,1 the
general rule is that it must be pecuniary in nature, and not remote,
uncertain, speculative or merely incidental,2 and several cases empha13. State v. Ham, 24 S. D. 639, 124 102, 53 Pac. 434, 66 A. S. R, 22, 41
N. W. 955. Ann. Caa. 1912A 1070. L.R.A. 762; Clyma v. Kennedy, 64
See In re Dodge, etc., Mfsr. Co., 77 Conn. 310, 29 Atl. 539, 42 A. S. R.
N. Y. 101, 33 Am. Rep. 579.
194; Sauls v. Freeman, 24 Fla. 209, 4
14. Carr v. Duhme, 167 Ind. 70, 78 So. 525, 12 A. S. R. 190; Ex parte
N. E. 322, 10 Ann. Cas. 967.
Harris, 26 Fla. 77, 7 So. 1, 23 A. S.
15. In re Dodge, etc., Mfg. Co., 77 R. 548, 6 L.R.A. 713; State v. Call,
N. Y. 101, 33 Am. Rep. 579.
41 Fla. 442, 26 So. 1014, 79 A. S. R.
16. Carroll County v. Justice, 133 189 and note; In re Conant, 102 Me.
Ind. 89, 30 N. E. 1085, 36 A. S. R. 477, 67 Atl. 564, 120 A. S. R. 512;
528.
Hall v. Thaver, 105 Mass. 219, 7 Am.
17. Price v. Springfield Real-Estate Rep. 513; in re Ryers, 72 N. Y. 1,
Ass'n, 101 Mo. 107, 14 S. W. 57, 2G 28 Am. Rep. 88.
A. S. R. 595.
Notes: 06 A. S. R. 32; 120 A. S. R.
18. Note: 84 Am. Dec. 133.
516.
19. Note: 23 A. S. R. 551.
1. Fulton v. Longshore, 156 Ala.
20. Ex parte Alabama State Bar 611, 46 So. 989, 19 L.R.A. (N.S.) 602.
Ass'n, 02 Ala. 113, 8 So. 768, 12 L.R.A.
2. Mever v. Saa Diego, 121 Cal. 102,
134; Meyer v. San Diego, 121 Cal. 53 Pac. 434, 66 A. S. R. 22, 41 L.R.A.
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size the distinction between a property interest and such interest as
results from a feeling of sympathy or bias that would disqualify a
juror.8 According to this test, where the salary of a judge is payable
out of a fund arising from the imposition of fines, his interest is too
remote to disqualify him to sit in a cause which may involve the impo
sition of a fine to be thus appropriated,4 and for the same reason a
judge is not disqualified to hold court in counties added to his district
because an act provides additional compensation for the service,5 or to
try a cause one of the parties to which is a church, lodge or society of
which he is a member.6 It has also been held that a judge who
is a warden of a church is not disqualified to hear a case to which
the church is a party,7 though it has been held that a statute defining
the powers of vestrymen may operate to change the rule.8 On the
other hand, a stockholder in a private corporation is disqualified by
interest to sit as a judge in a cause to which the company is a party,9
and the same result is held to follow in the case of one whose wife is
a stockholder,10 but not in the case of other relationships.11. And a
creditor of a decedent's estate cannot act as judge therein in any
matter which may affect the security or collection of his claim,12
though he may have determined not to prosecute his claim against
the estate,18 nor may a judge who is one of the executors of a will
act on an application to him by a person interested adversely to his
762; Clvma v. Kennedy, 64 Conn. 310,
Note: Ann. Cas. 1912C 1167.
29 Atl."539, 42 A. S. R, 194; State
7. Note: Ann. Cas. 1912C 1167.
v. Call, 41 Fla. 442, 26 So. 1014, 79
8. State v. Young, 31 Fla. 594, 12
A. S. R. 189 and note; Moses v. So. 673, 34 A. S. R. 41, 19 L.R.A.
Julian, 45 N. H. 52, 84 Am. Dec. 114; 636.
In re Rvers, 72 N. Y. 1, 28 Am. Rep.
Note: 66 A. S. R. 32.
88; Grafton v. Holt, 58 W. Va. 182,
9. State v. Young, 31 Fla. 594, 12
52 S. E. 21, 6 Ann. Cas. 403 and So. 673, 34 A. S. R. 41, 19 L.R.A.
note.
636.
Notes: 32 Am. Dec. 252; 66 A. S.
10. Rapid City First Nat. Bank v.
R. 32; Ann. Cas. 1912C 1106.
McGuire, 12 S. D. 226, 80 N. W. 1074,
3. Mever v. San Diego, 121 Cal. 102, 76 A. S. R. 598, 47 L.R.A. 413.
53 Pac. 434, 66 A. S. R. 22, 41 L.R.A.
11. In re Dodge, etc., Mfg. Co., 77
762; Ex parte Harris, 26 Fla. 77, 7 N. Y. 101, 33 Am. Rep. 579; Ex parte
So. 1, 23 A. S. R. 548, 6 L.R.A. 713. Tinsley, 37 Tex. Crim. 517, 40 S. W.
Notes: 34 A. S. R. 48; 79 A. S. R. 306, 66 A. S. R. 818 and note.
194.
Note : Ann. Cns. 1914C 972.
4. Ex parte Alabama State Bar
12. Regents of University v. Turner,
Ass'n, 92 Ala. 113, 8 So. 768, 12 L.R.A. 159 Cal. 541, 114 Pac. 842, Ann. Cas.
134.
1912C 1162 and note; Sigourney v.
Note: 66 A. S. R. 32.
Siblev, 21 Pick. (Mass.) 101, 32 Am.
5. White v. Hinton, 3 Wyo. 753, 30 Dec. 248 and note, 22 Pick. (Mass.)
Pac. 953, 17 L.R.A. 66.
507, 33 Am. Dec. 762 and note.
6. Ex parte Alabama State Bar Note: Ann. Cas. 1912C 1166.
Ass'n, 92 Ala. 113, 8 So. 768, 12L.R.A.
13. Sigourney v. Sibley, 21 Pick.
134.
(Mass.) 101, 32 Am. Dec. 248.
R. C. L. Vol. XV.—34.
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testator.14 One who has received a deed of trust from an insolvent
debtor, which deed was fraudulent as to creditors, has been held
incompetent to sit as a judge in the discharge of the debtor under
insolvency laws; 15 but that one was an unsuccessful bidder for prop
erty about which there is a controversy will not disqualify him from
hearing the cause.16
18. Bias and Prejudice.—At the common law, as now administered
in England and in the United States, bias or favor, not the result of
interest or relationship, is not supposed to exist.17 The common law
in this respect, however, has been modified in this country, both by
statute and the rulings of the courts, and where a person performing
the functions of a judge must decide questions of fact, his prejudice
against either of the parties sufficient to disqualify him as a juror
equally disqualifies him as a judge.18 In the absence of prohibitory
legislation the question of the interest or bias of a judge is regarded
as a private matter and of concern only to the parties to the action.
But when constitutional or statutory provisions forbid a judge from
acting officially, his action is regarded as transgressing the public
policy of the state. Such prohibitions are plainly intended not for
the general parties to a suit merely, but for the general interests of
justice, by preserving the purity and impartiality of the courts, and
the respect and confidence of the people for their decisions.19 The
basis of the disqualification is that personal bias or prejudice renders
the judge unable to exercise his functions impartially in the par
ticular case,20 and therefore it must be shown that he is biased against,
or entertains ill will or hostility toward, the defendant of such a
character as might prevent him from giving the defendant a fair
trial ; and this must be shown as a matter of fact, and not as a matter
of opinion of the defendant or any other person.1 The words "bias"
and "prejudice" as used in the law of the subject under consideration
refer to the mental attitude or disposition of the judge towards a
party to the litigation, and not to any views that he may entertain
regarding the subject matter involved. Hence a judge is not disquali
fied from presiding at a criminal trial by the fact that he looks with
abhorrence on the commission of crimes ; * or to try a contested election
because he is an active politician, and one of the parties to the con14. Note: Ann. Cas. 1912C 1167.
N. E. 322, 10 Ann. Cas. 967 and note.
15. Slacum v. Simms, 5 Cranch 363,
20. Ex parte American Steel Barrel
U. S. (L. ed.) 126.
Co., 230 U. S. 35, 33 S. Ct. 1007, 57
16. Note: 23 A. S. R. 551.
U. S. (L. ed.) 1379.
17. Fulton v. Longshore, 156 Ala.
1. Ingles v. McMillan, 5 Okla. Crim.
611. 46 So. 989, 19 L.R.A.(N.S.) 602. 130, 113 Pac. 998, 45 L.R.A.(N.S.)
18. State v. Board of Education, 19 511.
Wash. 8, 52 Pac. 317, 67 A. S. R. 706
2. Crawford v. Ferguson, 5 Okla.
and note, 40 KR.A. 317.
Crim. 377, 115 Pae. 278, 45 L.R.A.
19. Carr v. Duhme, 167 Ind. 76, 78 (N.S.) 519.
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test is a member of his political party,8 or because he had expressed
his opinion on election day that a challenged voter had a right to
vote; 4 or to pass on an application to enjoin registrars from filing a
registration list which omits the names of certain persons opposing
a faction in which he is interested, and to compel them by mandamus
to place such names on the list; 5 or to try a case involving a violation
of the liquor laws because he is strongly opposed to the sale of liquor
in any form, though if he has publicly pledged and committed him
self to revoke the license of every person arraigned before him having
license to sell liquor, and is personally hostile to the licensee, it would
seem to be a good reason why he should not try cases involving the
revocation of the license.6 It has also been held that a judge is not
disqualified from sitting in a proceeding to punish a contempt con
sisting of imputation of his motives and attacks upon his integrity,7
or to try one who has published a newspaper libel against him.8
Personal knowledge of a judge of former proceedings before him is
not a disqualification,9 nor does any disqualification result from the
fact that he is convinced of the guilt of an accused,10 or that he has
been an admirer and friend of one accused and regards him as scru
pulously honest.11 The fact that a judge conducted the preliminary
examination which resulted in the prosecution of accused does not,
in the absence of any showing as to any personal bias or prejudice,
disqualify him from presiding at the trial,12 but it has been held that
one who procures evidence in a case to be tried before him is dis
qualified to sit,18 though the mere fact that he may be a witness does
not necessarily disqualify him from presiding at the trial ; 14 nor
does a statement by the defendant in the presence of the jury charg3. Fulton v. Longshore, 156 Ala. 611,
8. Clyma v. Kennedy, 64 Conn. 310,
46 So. 989, 19 L.R.A.(N.S.) 602; 29 Atl. 539, 42 A. S. R. 194.
Elliott v. Hipp, 134 Ga. 844, 68 S. E.
9. Missouri Pac. R. Co. v. Lasca, 79
736, and
137 note.
A. S. R. 272, 20 Ann. Cas.
Kan. 21311,
99 Pac. 616,
423
• 605,
L.E.A.(N.S.)
338.17 Ann. Cas.
4. Fulton v. Longshore, 156 Ala. 611,
10. Heflin v. State, 88 Ga. 151, 14
46 So. 989, 19 L.R.A.(N.S.) 602 and S. E. 112, 30 A. S. R. 147; Ingles v.
note.
McMillan, 5 Okla. Crim. 130, 113 Pac.
5. Elliott v. Hipp, 134 Ga. 844, 68 998, 45 L.R.A.(N.S.) 511 and note.
S. E. 736, 137 A. S. R. 272, 20 Ann.
Note: 42 A. S. R. 197.
Cas. 423.
11. Ex parte Harris, 26 Fla. 77, 7
6. Galey v. Montgomery County, 174 So. 1, 23 A. S. R. 548, 6 L.R.A. 713.
Ind. 181, 91 N. E. 593, Ann. Cas.
12. State v. Lockridge, 6 Okla. Crim.
1912C 1090 and note; Rush v. Den- 216, 118 Pac. 152, Ann. Cas. 1913C
hardt, 138 Ky. 238, 127 S. W. 785, 251.
Ann. Cas. 1912A 1199 and note.
13. State v. Bradish, 95 Wis. 205,
7. Lamberson v. Superior Court, 151 70 N. W. 172, 37 L.R.A. 289.
Cal. 458, 91 Pac. 100, 11 L.R.A.(N.S.)
14. State v. Lockridge, 6 Okla.
619 and note; Myers v. State, 46 Ohio Crim. 216, 118 Pac. 152, Ann. Cas.
St. 473, 22 N. E. 43, 15 A. S. R. 638. 1913C 251 and note.
Note: 42 A. S. R. 197.
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ing the court with being prejudiced against him make it improper for
the judge to proceed with the trial.15 Judicial officers should abstain
from participating in public meetings in which questions are dis
cussed which may afterwards come before them for decision, because
a judge should not be a partisan. Whenever he becomes a partisan,
his usefulness on the bench is greatly impaired, if not entirely
destroyed.16
19. Relationship to Parties.—While at common law a judge is not
disqualified by relationship to a party or to a person interested in
the result of a case,17 that rule has been abrogated in practically all
jurisdictions in this country by constitutional or statutory provisions
which disqualify any judge or justice of the peace to act in any cause
wherein he may be related to one of the parties within certain degrees
of consanguinity or affinity which vary considerably in the different
jurisdictions,18 except in regard to matters that are purely administra
tive,19 such as administering an oath.20 The variation in the dis
qualifying degree of relationship is due to some extent to the diverse
modes of computation, that is, whether it is according to the rule
of the canon law, which has been adopted by the common law, or
according to the rule of the civil law. By the canon law the degrees are
reckoned by counting down from the common ancestor to the more
remote party, while the civil law method is to count up from one party
and down to the other. Thus, first cousins are related in the second
degree according to the canon law method of computation, and in
the fourth degree according to the method of the civil law.1 . Con
sanguinity, as the term implies, is relationship by ties of blood, while
affinity is the relationship that exists between one spouse and the
consanguinei of the other,2 but there is no affinity between the blood
15. State v. Moore, 121 Mo. 514, 26 Bros. Co., 149 Mich. 601, 113 N. W.
S. W. 345, 42 A. S. R. 542.
317, 12 Ann. Cas. 513 and note; Moses
16. Crawford v. Ferguson, 5 Okla. v. Julian, 45 N. H. 52, 84 Am. Dec.
Crim. 377, 115 Pac. 278, 45 L.R.A. 114 and note; Fowler v. Brooks, 64
(N.S.) 519.
N. H. 423, 13 Atl. 417, 10 A. S. R.
17. Patterson v. Collie, 75 Ga. 419, 425.
58 Am. Rep. 472.
Notes: 84 Am. Dec. 127; 23 A. S. R.
Notes: 84 Am. Dec. 127; 79 A. S. 550; 79 A. S. R. 199; 12 Ann. Cas.
R. 200; 12 Ann. Cas. 516.
510: Ann. Cas. 1912C 1168.
18. Crook v. Newborg, 124 Ala. 479,
The federal courts follow the state
27 So. 432, 82 A. S. R. 190 and note; practice in determining such disqualiKelly v. Neely, 12 Ark. 057, 56 Am. fixation.
Dec. 288; Robinson v. Southern Pac.
Note: 12 Ann. Cas. 517.
Co., 105 Cal. 541, 38 Pac. 94, 722, 28
19. Note: 84 Am. Dec. 131.
L.R.A. 773 ; State v. Wall, 41 Fla. 4C3,
20. Downer v. Hollister, 14 N. H.
26 So. 1020, 79 A. S. R. 195 and note, 122, 40 Am. Dec. 175.
49 L.R.A. 548; Hall v. Thayer,
1. Note: 12 Ann. Cas. 517.
105 Mass. 219, 7 Am. Rep. 513; Hor2. Ex parte Harris, 26 Fla. 77, 7
ton v. Howard, 79 Mich. 642, 44 N. So. 1, 23 A. S. R. 548, 6 L.R.A. 713;
W. 601, 19 A. S. R. 198; Bliss v. Caille Bliss v. Caille Bros. Co., 149 Mich.
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relations of the spouses 8 for instance, a brother of the husband and a
brother of the wife are not aftines, and therefore, while a judge
is v disqualified in a case to which his sister-in-law (brother's wife)
is a party, he is not disqualified because a brother of such sister-in-law
is a litigant.4 It has been said, however, that when a judge is dis
qualified to sit in a case because a blood relation of his wife is a
party, he should likewise be excluded when the husband or wife of
such relation is a party, for they should be regarded as one person, so
far as the matter in litigation is involved.5 Since affinity is the rela
tionship between a married person and the blood relation of the other
spouse, it depends on a subsisting marriage and therefore terminates
on the dissolution of the marriage by death or otherwise.^
20. Who Are Parties.—What constitutes a party to an action, rela
tionship to whom disqualifies a judge from presiding, has been vari
ously decided. While it is difficult to lay down any general rule of
construction of the term "party" as used in the constitutional and
statutory provisions which should be applicable under all circum
stances and to all persons, yet it may be stated that according to the
rulings of the courts of some jurisdictions, the term "party" should
not be construed in a technical and restricted sense to mean a party
to the record, but that it should be held to mean any one who is
represented by the parties to the record, or who is pecuniarily interested
directly in the result of the suit, although not a party to the record
and not necessarily bound by the judgment.7 In other jurisdictions,
however, the courts are inclined to construe the term "party" in its
limited or strict sense, and to hold that a party is one who is actually
a party to the cause, and that it is not enough that the judge is related
to some person who is or may be interested in the cause or affected by
the judgment.8 The authorities are practically in accord in holding
that a stockholder of a corporation is not a "party" to a suit to which
the corporation or its directors are actual parties, and that conse
quently a judge is not disqualified by reason of relationship to such
stockholder.9 In some jurisdictions it is held that the relationship
of a' judge, within the prohibited degree, to the decedent or to the
601, 113 N. W. 317, 12 Ann. Cas.
6. State v. Wall, 41 Fla. 463, 26
513 and note.
So. 1020, 79 A. S. R. 195 and note,
Note: 79 A. S. R. 199.
49 L.R.A. 548.
3. Bliss v. Caille Bros. Co., 149
6. Patterson v. Collie, 75 Qa. 419,
Mich. 601, 113 N. W. 317, 12 Ann. 58 Am. Rep. 472.
Cas. 513 and note.
Note : 79 A. S. R. 204.
Note: 23 A. S. R. 550; 12 Ann.
7. Note: 15 Ann. Cas. 533 et seq.
Cas. 517.
8. In re Dodge, etc., Mfg. Co., 77
4. Ex parte Harris, 26 Fla. 77, 7 N. Y. 101, 33 Am. Rep. 579; Hume
So. 1, 23 A. S. R. 548. 6 L.R.A. v. Commercial Bank, 10 Lea (Tenn.)
713; Hume v. Commercial Bank, 10 1, 43 Am. Rep. 290.
Lea (Tenn.) 1, 43 Am. Rep. 290.
Note: 15 Ann. Cas. 533 et seq.
Note: 12 Ann. Cas. 517.
9. Note: 15 Ann. Cas. 533.
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petitioner in a matter concerning the estate disqualifies him from
acting so that his decree thereon is a nullity. But in other jurisdic
tions it is held that while the decree in such a case is reversible or
voidable, it is not void and cannot be questioned in a collateral pro
ceeding. In such a caserthe judge having on his motion and because
of his relationship transferred the cause to another court, it cannot
thereafter be alleged that the proceedings had before him were void.10
Notwithstanding a statute providing that all cases made, motions for
new trials and bills of exceptions and settlement of cases for review,
shall be heard, settled, and certified by the judge before whom the
trial or hearing was had, a judge is disqualified to determine a motion
to set aside certain judgments where subsequent to the rendition of
such judgments a person related to the judge has become a party.11
21. Relationship to Attorneys.—The great weight of authority is
that a judge whose relation within the specified degree is attorney
in an action with fees contingent on recovery is disqualified to sit
therein under a constitutional provision that no judge shall preside
in the trial of a case where either of the parties shall be connected with
him by consanguinity within a certain degree,12 although the author
ities are not all agreed on this point.18 And it has been held that it
is no ground for a rehearing that a relationship existed between a
judge of the court and an attorney who instigated the cause in the
lower court, where the record discloses that other attorneys presented
the case.14 It is the pecuniary interest of the attorney in the result
of the case which disqualifies. If the applicant did not ask any
allowance of counsel fees, the fact that counsel was related to the
judge, no matter how closely, would not have the effect to disqualify
the judge from presiding.15
22. Previously Acting as Counsel.—In England, as late as 1859
the House of Lords held that having been of counsel did not neces
sarily disqualify the judge. He was privileged to retire from the
bench because of such relation, but was not bound to do so, especially
when he was the only judge of the court. However, the practice of
eminent judges to recuse themselves voluntarily when they had been
of counsel created precedents which gradually rooted themselves into
the common law of England, and became a part of it (though not
10. Note: Ann. Cas. 1912C 1168.
(N.S.) 448; Yazoo, etc., R. Co. v.
11. Bliss v. Caille Brothers Co., 149 Kirk, 102 Miss. 41, 58 So. 710, 834,
Mich. 601, 113 N. W. 317, 12 Ann. 42 L.R.A.(N.S-) 1172 and note, Ann.
Cas. 513 and note.
Cas. 1914C 968 and note.
12. Johnson v. State, 87 Ark. 45,
Notes: 15 Ann. Cas. 533; Ann. Cas.
,112 S. W. 143, 18 L.R.A.(N.S.) 619, 1914C 972.
15 Ann. Cas. 531; Roberts v. Roberts,
13. Notes: 23 A. S. R. 550; 15 Ann.
115 Ga. 259, 41 S. E. 616, 90 A. S. Cas. 533; Ann. Cas. 1914C 972.
R. 108 and note; White v. McClana14. Note: 42 L.R.A.(N.S.) 1173.
ban, 133 La. 396, 63 So. 61, 47 L.R.A.
15. Note: 15 Ann. Cas. 533.
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technically acknowledged as such), and made the prior relation of
counsel in the matter absolute ground for the disqualification of the
judge.18 In many of the states, however, there are statutory provi
sions disqualifying a judge where he has been counsel in the case,17
and the disqualification has been held to exist even in the absence
of statutory provision.18 It extends to the adjudication not only of
all matters arising in that identical case, but also to all supplemental
matters or proceedings had or taken to enforce, or to resist the enforce
ment of, any judgment or decree rendered in such case.19 The rule
is but an evolution of the elementary maxim that no man should be
a judge in his own lawsuit. The law which disqualifies a judge who
has been of counsel in the case intends that no judge shall preside in
a case in which he is not wholly free, disinterested, impartial, and
independent. The great principle should not have a narrow or techni
cal construction, but should be applied to all classes of cases where
a judicial officer is called upon to decide controversies between the
people.20 Previous employment of a special judge, to whom a case
is sent on change of venue, as counsel for one of the parties in a
similar proceeding, this not being a statutory cause for change of
venue, does not make it necessary to grant a second change, where
but one change is allowed by statute for any statutory cause.1 It
is, however, no valid objection to a judge trying a cause that before
his appointment, he was attorney in other matters for one of the
parties.2 The fact that the presiding judge was district attorney, and
as such drew the indictment on which the defendant was tried, does
not disqualify him from presiding in the case, under a statute pro
hibiting a judge to preside in any case wherein he may have been
of counsel,8 and that the same question of law arises, or the same
character of facts is involved in two prosecutions, does not disqualify
him from sitting in one case by reason of his having been county
attorney in the other.4 A judge who, prior to his commission as such,
was a member of a law firm which began a suit, using the name of
16. Notes: Ann. Cas. 1913C 261; 11 So. 562, 17 L.R.A. 681.
15 Eng. Rul. Cas. 47.
19. State v. Hocker, 34 Fla. 25, 15
17. Tampa St. Ry., etc., Co. v. So. 581, 25 L.R.A. 114 and note.
Tampa Suburban R. Co., 30 Fla. 595,
20. State v. Hooker, 34 Fla. 25, 15
11 So. 562, 17 L.R.A. 681; State v. So. 581, 25 L.R.A. 114.
Hooker, 34 Fla. 25, 15 So. 581, 25
1. Shoemaker v. South Bend Park
L.R.A. 114 and note; Chicago, etc., Arrester Co., 135 Ind. 471, 35 N. E.
R. Co. v. Summers, 113 Ind. 10, 14 280, 22 L.R.A. 332.
N. E. 733, 3 A. S. R. 616; Newcome
2. Carr v. Fife, 156 U. S. 494, 15
v. Light, 58 Tex. 141, 44 Am. Rep. S. Ct. 427, 39 U. S. (L. ed.) 508.
604.
Note: 25 L.R.A. 116.
Notes: 84 A. S. R. 624; Ann. Cas.
3. Kirby v. State, 78 Miss. 175,
1912C 1169.
28 So. 846, 84 A. S. R. 622.
18. Tampa St. Ry., etc., Co. v.
4. Koenig v. State, 33 Tex. Crim.
Tampa Suburban R. Co., 30 Fla. 595, 367, 26 S. W. 835, 47 A. S. R. 35.
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such firm as attorneys for the plaintiff, is disqualified from trying a
claim interposed to property levied on by virtue of an execution issued
in such main case, although the management of such suit may have
been exclusively under the direction of the other member of such firm,
and not within the knowledge of such judge.5 For a judge, privately
and unofficially, and in his capacity as a mere citizen, to advise a
member of the bar as to his course of action in a pending case, for
given reasons, will not render him legally disqualified to preside in
the case concerning which he thus volunteers to give his advice.6 The
objection that the judge has been of counsel in the cause may be
waived by appearing and proceeding with the cause.7
23. Interest as Corporators and Taxpayers.—The interest to dis
qualify a judge must be legal or beneficiary and not a mere general
interest in the prosperity of the town he lives in,8 and the interest
of a taxpayer is generally indirect and too remote to be personal
within the meaning of a statute disqualifying a judge personally
interested in the cause, but he is interested in a suit involving the
validity of municipal or county bonds, so as to disqualify him to
sit as a judge in the cause.9 And a judge who is a consumer of city
water is disqualified to hear and determine a suit brought by con
sumers of water in behalf of themselves and of all other persons in
the same situation, to enjoin the city from increasing the water rates.10
In the absence of statutory enactment on the question, the conduct of
judges in trying actions where the sole ground claimed for their
disqualification is the fact that they are corporators and taxpayers
of the municipal corporation which is a party thereto has always
been countenanced and upheld.11 It has never been, and at this day
may not be, seriously questioned that a judge of a municipal court
is not disqualified by reason of interest merely because of the fact
that he is a member and taxpayer of the municipal corporation, either
in civil cases where its ordinances are under consideration, or in
criminal cases where the penalties, fines, and forfeitures for the viola
tion of such ordinances accrue to the municipal treasury.12 It has
5. State v. Hocker, 34 Fla. 25, 15 52 S. E. 21, 6 Ann. Cas. 403 and
So. 581, 25 L.R.A. 114.
note.
6. Heflin v. State, 88 Qa. 151, 14
11. Meyer v. San Diego, 121 Cal.
S. E. 112, 30 A. S. R. 147.
102, 53 Pac. 434, 66 A. S. R. 22, 41
7. Note : 10 Ann. Cas. 972.
L.R.A. 762; State v. Call, 41 Fla.
8. Hall v. Thayer, 105 Mass. 219, 442, 26 So. 1014, 79 A. S. R. 189;
7 Am. Rep. 513.
Moses v. Julian, 45 N. H. 52, 84 Am.
9. Meyer v. San Diego, 121 Cal. Dec. 114; Brittain v. Monroe Coun102, 53 Pac. 434, 66 A. S. R. 22, ty, 214 Pa. St. 648, 63 Atl. 1076,
41 L.R.A. 762; Brittain v. Monroe 6 Ann. Cas. 617.
County, 214 Pa. St. 648, 63 Atl. 1076,
12. Meyer v. San Diego, 121 Cal.
6 Ann. Cas. 617 and note.
102, 53 Pac. 434, 66 A. S. R. 22,
Note: 6 Ann. Cas. 406.
41 L.R.A. 762.
10. Grafton v. Holt, 58 W. Va. 182,
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been held, however, that a statute declaring that no judge shall be
disqualified, where a county or municipal corporation is a party, on
the ground of his being a resident and taxpayer therein, does not
remove his disqualification from sitting in a case where it is sought
to enjoin county commissioners from levying a special tax of a
certain amount on the taxable property of a quasicorporation, such
as a school subdistrict, situated within the limits of a city, and where
the judge has property in such district subject to taxation, as neither
the city nor the county is a party to the suit, or a party in interest, and
the district cannot be classed as a municipal corporation, such as
was intended by the statute.18
24. Membership in Civic and Other Bodies.—As a general rule,
merely being a member of an organization, or in attendance at a
meeting having for its purpose the enforcement of the criminal law
on a particular subject, does not per se disqualify a judge to sit at
the trial of one charged with a violation of that law.14 Thus the
interest which one has in a public question merely because he is a
member of the civic body to be affected by the question is not the
interest which the law has in mind,15 but it has been held that if one
of a board of town selectmen signs the report of the location of a
town way, and also a petition for the way, and assists in laying it
out he is disqualified from participating in the judgment of the board
and his participation therein renders such judgment void, even if
a sufficient number without him concur in the result.18 A judge
who is a member of a bar association is not, on account of his member
ship, disqualified to act as a judge in disbarment proceedings instituted
by the association,17 even though the association may be liable for
the costs if defeated.18 A judge of a court of common pleas is not
disqualified to sit in the place of a circuit judge, in a case in which
the latter is incompetent, under a constitutional provision that one
may not hold two offices ; 19 but the acceptance by one holding the
office of judge of another office incompatible therewith is, ipso facto,
a vacation of the office of judge and the incumbent's judicial authority
is at an end.20
13. State v. Call, 41 Fla. 442, 26 So. L.R.A. 134; Bar Ass'n v. Casey, 211
1014, 79 A. S. R. 189 and note.
Mass. 187, 97 N. E. 751, Ann. Cas.
14. Crawford v. Ferguson, 5 Okla. 1913A 1226 and note, 39 L.R.A.(N.S.)
Crim. 377, 115 Pac. 278, 45 L.R.A. 116 and note.
(N.S.) 519 and note.
18. Ex Darte Alabama State Bar
15. Meyer v. San Diego, 121 Cal. Ass'n, 92 Ala. 113, 8 So. 768, 12
102, 53 Pac. 434, 66 A. S. R. 22, 41 L.R.A. 134.
L.R.A. 762.
19. Dukes v. State, 11 Ind. 557, 71
16. In re Conant, 102 Me. 477, 67 Am. Dec. 370.
Atl. 564, 120 A. S. R. 512.
20. Stubbs v. Lee, 64 Me. 195, 18
17. Ex parte Alabama State Bar Am. Rep. 25LAss'n, 92 Ala. 113, 8 So. 768, 12
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25. Sitting in Appellate Court.—The judge of an inferior court
cannot sit in an appellate court to review his own decision.1 There
is an express provision to this effect applicable to the federal judges,
and it was early held that a district judge could not sit in the circuit
court on a writ of error from his own decision or on a question in
bankruptcy adjourned to that court.2 This disqualification arises
not only when the judge has tried or heard the whole cause in the
court below, but also when he has tried or heard any question therein
which it is the duty of the upper court to consider and pass on. That
the question may be easy of solution, or that the parties may consent
to the judge's participation in its decision, can make no difference; 8
the disqualification applies also to a trial judge who did not, in
substance, form or express an opinion on the case in the first instance,
but merely entered a pro forma decree to enable the case to be heard
for the first time by the reviewing court.4 The intention of Congress,
in enacting that no judge before whom "a cause or question may have
been tried or heard," in a district or circuit court, "shall sit on the
trial or hearing of such cause or question," in the circuit court of
appeals, manifestly was to require that court to be constituted of
judges uncommitted and uninfluenced by having expressed or formed
an opinion in the court of the first instance.5 If a judge from whom
a change of venue is taken on the ground of prejudice subsequently
sits as a member of the appellate court in judgment on the case, that
is no ground for reversal.6
26. Retrial of Case.—In the absence of a statutory provision to
the contrary, the judge who originally tried a case may retry it on
the reversal of his judgment by a higher court.7 In some jurisdic
tions, however, there are statutory prohibitions against the same
judge presiding at a retrial.8 As a general rule a judge is not dis
qualified to sit at the trial of one accused of crime merely because
previously thereto he has participated in other legal proceedings
against the same person.9
1. United States v. Lancaster, 5
4. Cramp., etc., Ship, etc., Bldg. Co.
Wheat. 434, 5 U. S. (L. ed.) 127.
v. International Curtis Marine Turbine
Note: 25 L.R.A. 118.
Co., 228 U. S. 645, 33 S. Ct. 722, 57
2. United States v. Lancaster, 5 U. S. (L. ed.) 1003.
Wheat. 434, 5 U. S. (L. ed.) 127;
5. Moran v. Dillingham, 174 U. S.
Nelson v. Carland, 1 How. 265, 11 153, 19 S. Ct. 620, 43 U. S. (L. ed.)
U. S. (L. ed.) 126.
930.
3. Moran v. Dillingham, 174 U. S.
6. Biggins v. Lambert, 213 111. 625,
153, 19 S. Ct. 620, 43 U. S. (L. ed.) 73 N. E. 371, 104 A. S. R. 238.
930: Rexford v. Brunswick-Balke-Col7. Note: 25 L.R.A. 118.
lender Co., 228 U. S. 339, 33 S. Ct.
8. Note: 45 L.R.A. (N.S.) 526.
515, 57 U. S. (L. ed.) 864; Cramp,
9. State v. Lockridge, 6 Okla.
etc., Ship, etc., Bldg. Co. v. Interna- Crim. 216, 118 Pac. 152, Ann. Cas.
tional Curtis Marine Turbine Co., 228 1913C 251, 45 L.R.A.(N.S.) 525 and
U. S. 645, 33 S. Ct. 722, 57 U. S. (L. note,
.ed.) 1003.
- •
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27. Recusation.—Every litigant, including the state in criminal
cases, is entitled to nothing less than the cold neutrality of an im
partial judge,10 and therefore if the judge before whom a cause is to
be tried is prejudiced or otherwise disqualified, he may be challenged,
and if the challenge is. sustained the cause may be moved to another
court or tried before another judge.11 And it is within the legislative
power to mark out the means, manner, and time for the determina
tion of the question whether a judge is disqualified in any given case
on account of prejudice.12 In some of the states it is held that a
court has no discretion when challenged on this ground and that the
granting of a change of venue is an imperative duty; but in other
states, and probably in any state in the absence of express statute,
the court is competent to pass on the alleged disqualification and
allow or refuse the change. In such case a clear showing must be
made of the cause of disqualification.18 Sometimes the mere imputa
tion of prejudice to a judge, made in proper time by either party
to a civil action, is sufficient.14 As the judge is not supposed to know
anything of the cases to be tried until the trial is commenced, unless
by accident, it may often happen that he knows nothing of any cause
of disqualification. It is therefore the right and duty of the party
who desires to object to or recuse a judge, as he has a right to do, to
make his objection by a petition to the court, setting forth the facts
on which he relies. The facts being unquestioned, the judge may
cause the entry to be made that he does not sit. If the facts alleged
are not admitted by the judge, or are denied by the adverse party,
it is the duty of the party objecting to lay before the judge the proof
of their truth for his determination.15 And it is his duty, on his
attention being called to the fact of his disqualification, to suspend
all further proceedings,16 though he ought not to withdraw from a
case on a mere charge or suggestion, unless the cause of recusation
is true in fact, and sufficient in law; because it is as much his duty
to try the case if he is not disqualified as it is to refrain from acting
if he is disqualified.17 It is also the duty of the party to make his
objection before the trial is commenced, if he is aware of the facts
10. Yazoo, etc., R. Co. v. Kirk, 102 v. Trempealeau County Farmers' Mut.
Miss. 41, 58 So. 710, Ann. Cas. 1914C Fire Ins. Co., 39 Wis. 390, 20 Am.
968 and note, 42 L.R.A.(N.S.) 1172; Rep. 50.
State v. Brown, 8 Okla. Crim. 40, 126
15. Rush v. Denhardt, 138 Ky. 238,
Pae. 245, Ann. Cas. 1914C 394.
127 S. W. 785, Ann. Cas. 1912A 1199;
11. Note: 74 Am. Dec. 245.
Moses v. Julian, 45 N. H. 52, 84 Am.
12. State v. Brown, 8 Okla. Crim. Dec. 114.
40, 126 Pac. 245, Ann. Cas. 1914C
16. Note: 84 Am. Dec. 128.
394.
17. Swan v. Talbot, 152 Cal. 142,
Note: 74 Am. Dec. 245.
94 Pac. 238, 17 L.RA.(N.S.) 1066;
13. Note: 74 Am. Dee. 245.
Erwin v. Benton, 120 Ky. 536, 87 S.
14. State v. Kent, 4 N. D. 577, 62 W. 291, 9 Ann. Cas. 264; Moses v.
N. W. 631, 27 L.R.A. 686; Van Slyke Julian, 45 N. H. 52, 84 Am. Dec. 114.
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at that time, otherwise he will be deemed to have waived the objection,
unless a statute declares that proceedings before a disqualified judge
shall be void, or unless the disqualification rests on some rule of
public policy.18 Though it is the right of a party to object to a
trial before a disqualified judge, yet it is not always necessary to do
so, since a judge who is satisfied that he is legally disqualified to act
in a case ought not to wait until the parties object to him, but
should refuse to hear the cause,19 or certify his disqualification to the
proper officer if that course is required by statute.20 When a probate
judge is disqualified from hearing a cause, mandamus is the proper
remedy to compel him to certify his incompetency to the proper
officer, as required by statute.1 If the judge recused is the sole judge
present at the term, he may make all such orders as are merely
formal, or as are necessary for the continuance of the cause to a
future term at which a qualified judge may be present.2
28. Waiver of Objection.—It is sometimes said that the rule which
disqualifies a judge when he is interested in the subject matter of the
suit or is within a certain degree of relationship to one of the parties
has its foundation in public policy,8 but it is probably more accurate
to say that it is merely a recognition of the right of every litigant to
have his case tried before an impartial judge,4 while those decisions
which take the view that public policy is involved deny the right of
waiver,5 as in the case of disqualification by reason of interest.6 If
a matter of personal privilege only is involved, it seems clear that
it may be waived, and such is the conclusion reached in a majority
of the cases in which the question has been raised.7 In some juris
dictions the matter is settled by statutes expressly authorizing such
waiver,8 while in others the right of waiver is held to be precluded
18. Carr v. Duhme, 167 Ind. 76, 78 N. W. 955, Ann. Cas. 1912A 1070.
N. E. 322, 10 Ann. Cas. 967 and
4. Note: 10 Ann. Cas. 970.
note; Moses v. Julian, 45 N. H. 52,
5. State v. Ham, 24 S. D. 639, 124
84 Am. Dec. 114; Rea v. State, 3 N. W. 955, Ann. Cas. 1912A 1070
Okla. Crim. 276, 105 Pac. 384, 139 and note.
A. S. R. 954; Ingles v. McMillan, 5
6. Note: 10 Ann. Cas. 971.
Okla. Crim. 130, 113 Pac. 998, 45
7. Moses v. Julian, 45 N. H. 52, 84
L.R.A.(N.S.) 511.
Am. Dec. 114; Ex parte Hilton, 64
Note: 84 Am. Dec. 131.
S. C. 201, 41 S. E. 978, 92 A. S. R.
As to the matter of waiver gen- 800 and note; State v. Ham, 24 S. D.
erally, see infra, par. 28.
639, 124 N. W. 955, Ann. Cas. 1912A
19. Moses v. Julian, 45 N. H. 52, 1070 and note.
84 Am. Dec. 114.
Notes: 84 Am. Dec. 130; 10 Ann.
20. Crook v. Newborg, 124 Ala. 479, Cas. 970.
27 So. 432, 82 A. S. R. 190 and note
8. Harrington v. Hayes County, 81
1. Crook v. Newborg, 124 Ala. 479, Neb. 231, 115 N. W. 773, 129 A. S.
27 So. 432, 82 A. S. R. 190.
R. 680.
2. Moses v. Julia 45 N. H. 52,
Notes: 10 Ann. Cas. 970; Ann. Cas.
84 Am. Dec. 114.
1912A 1072.
3. State v. Ham, 24 S. D. 039, 124
,
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by a provision that where the disqualifying circumstances exist, the
judge shall not sit, or shall not act, or shall take no part in the
decision, the effect of which is to render coram non judice and void
any proceedings before such judge notwithstanding the consent of
the parties.9 It is not essential that the waiver shall be made ex
pressly, or that it be in writing. It is sufficient if the party appears
and proceeds with the case,10 but a party who has once properly
declined the jurisdiction of a judge will not be deemed to have waived
it by any subsequent defense.11 As to what constitutes a waiver, it
has been held that a confession of judgment in writing is sufficient,
and that appearing before the judge and contesting the case without
objecting to the judge on the ground of interest will be deemed a
waiver.12 An objection to the appointment of a special judge to
try a cause, or to his sitting in the cause, must be made at the time
of the act complained of, or it will be deemed on appeal to have been
waived.1* A party does not waive his right to object to a judge's
taking jurisdiction of a cause and proceeding with its trial by apply
ing to him for an injunctional order relating to the same subject
matter.14 A waiver cannot be presumed against one only construc
tively before the court, or against minors or married women, and
much less can it be presumed against purchasers who are not parties
to the original record.15
29. Doctrine of Necessity.—It is well established that the rule of
disqualification of judges must yield to the demands of necessity,
as, for example, in cases where, if applied, it would destroy the only
tribunal in which relief could be had.16 The true rule unquestionably
is that wherever it becomes necessary for a judge to sit, even where
he has an interest, if no provision is made for calling another in, or
where no one else can take his place, it is his duty to hear and decide,
however disagreeable it may be. The rights of the other party require
it. The same rule obtains in the English courts.17 It has, however,
been denied that there can be any jurisdiction from necessity in the
case of a disqualified judge.18
9. Notes : 84 Am. Dec. 130 ; 10 Ann. v. McGuire, 12 S. D. 226, 80 N. W.
Cas. 970; Ann. Cas. 1912A 1072.
1074, 76 A. S. E. 598, 47 L.R.A.
10. Note: 10 Ann. Cas. 971.
413.
11. Moses v. Julian, 45 N. H. 52,
15. Note: 19 Ann. Cas. 96.
84 Am. Dec. 114.
16. Bliss v. Caille Bros. Co., 149
12. Carr v. Duhme, 167 Ind. 76, 78 Mich. 601, 113 N. W. 317, 12 Ann.
N. E. 322, 10 Ami. Cas. 967 and note; Cas. 513 and note; In re Ryers, 72 N.
Johnson v. Jackson, 130 Ky. 751, 114 Y. 1, 28 Am. Rep. 88.
S. W. 260, 17 Ann. Cas. 699.
17. Galey v. Montgomery County,
Notes: 84 Am. Dee. 131; 10 Ann. 174 Ind. 181, 91 N. E. 593, Ann. Cas.
Cas. 971.
1912C 1090; State v. Polley (S. D.)
13. Perry v. Pernet, 165 Ind. 67, 138 N. W. 300, 42 L.R.A. (N.S.) 788
74 N. E. 609, 6 Ann. Cas. 533.
and note.
14. Rapid City First National Bank
18. Note : 84 Am. Dec. 131, 132.
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30. Effect on Judgments and Orders.—Where a judge is disquali
fied to. sit in a proceeding, a judgment therein rendered by him is
by some authorities said to be voidable only, but by other authorities
it is said to be void.19 The decided weight of authority seems to
establish the proposition that, at common law, the acts of a disqualified
judge are not mere nullities; they are simply erroneous and liable to
be avoided or reversed on proper application, but cannot be impeached
collaterally, except in the case of those inferior tribunals from which
no appeal or writ of error lies,20 even if the court consists of several
judges, and only one of them is disqualified.1 It is only under express
statutory inhibition that the judgment is void. In some states stat
utes have been passed which expressly prohibit a judge from trying,
sitting in, or acting in certain specified cases; and this prohibition
in express terms goes to the jurisdiction rendering the judgment coram
non judice,2 and a court having appellate jurisdiction will set aside
his order.8 Some of the statutes declare that the judge shall be dis
qualified from' acting except by consent of the parties, and under
such a statute a judgment rendered by a disqualified judge is void,
if the parties did not consent to his acting.4 The disqualification of
a judge to hear and determine a cause does not prevent him from
entering such orders as are merely formal and necessary to bring the
suit to a hearing and determination before a qualified judge,5 or to
perform merely ministerial duties in no way connected with the
trial.6
19. Horton v. Howard, 79 Mich. 642, disqualified judge, were interested in,
44 N. W. 1112, 19 A. S. R. 198.
and would be affected by, such judgNote: 129 A. S. R. 684.
ment is not without weight.
20. Carroll County v. Justice, 133 2. Andes v. Ely, 158 U. S. 312, 15
Ind. 89, 30 N. E. 1085, 36 A. S. R. S. Ct. 954, 39 U. S. (L. ed.) 996;
528; Harrington v. Hayes County, 81 Carr v. Duhme, 167 Ind. 76, 78 N. E.
Neb. 231, 115 N. W. 773, 129 A. S. 322, 10 Ann. Cas. 967 and note; HarR. 680; Fowler v. Brooks, 64 N. H. rington v. Hayes County, 81 Neb. 231,
423, 13 Atl. 417, 10 A. S. R. 425.
115 N. W. 773, 129 A. S. R. 680.
Note: Ann. Cas. 1912C 1169.
Notes: 84 Am. Dec. 128; 94 Am.
And see Judgments, post, par. 310 Dec. 127.
et seq., as to collateral attack gen3. Note: 15 Eng. Rul. Cas. 47.
erally.
4. Harrington v. Hayes County, 81
1. Note: 84 Am. Dec. 132. But see Neb. 231, 115 N. W. 773, 129 A. S.
Carroll County v. Justice, 133 Ind. R. 680.
89, 30 N. E. 1085, 36 A. S. R. 528,
5. Grafton v. Holt, 58 W. Va. 182,
holding that in an action to declare 52 S. E. 21, 6 Ann. Cas. 403 and
a judgment participated in by a dis- note.
qualified and interested judge a nullity,
Notes: 30 A. S. R. 154; 5 Ann. Cas.
the fact that the major portion of 975.
the members of the court were dis6. Hass v. Leverton, 128 la. 79, 102
interested, and that a large number N. W. 811, 5 Ann. Cas. 974 and note,
of parties litigant, other than such
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31. In General.—It is unquestionable, and has been from the
earliest days of the common law, that a judicial officer cannot be
called to account in a civil action for his determinations and acts in
his judicial capacity, however erroneous or by whatever motives
prompted.7 This rule rests on the highest considerations of public
policy, for the integrity of the judiciary demands that the threat of
personal liability shall not be held over judicial officers, in the dis
charge of their functions,8 and it is a principle lying at the foundation
of all well ordered jurisprudence that every judge, whether of a
higher or a lower court, exercising the jurisdiction vested in him by
law, and deciding on the rights of others, should act on his own
free, unbiased convictions, uninfluenced by any apprehension of
consequences.9 The law imputes good faith to judicial action, and
the burden is on the one attacking it both to allege and prove the want
of it.10 To be free from liability the act must have been done by
the judge in his judicial capacity in a matter within his jurisdiction,
which means that when assuming to act as judge he must have had
judicial jurisdiction of the person acted on and of the subject matter
as to which it was done. When those requirements exist there is as
a rule freedom from liability.11 The trend of authority undoubtedly
is that judges, whether of superior or inferior jurisdiction, are not
7. Randall v. Brigham, 7 Wall. 523, ham v. Bucklin, 8 Cow. (N. T.) 178, 18
19 U. S. (L. ed.) 285; Grider v. Tally, Am. Dec. 432; Lange v. Benedict, 73
77 Ala. 422, 54 Am. Rep. 65; Early N. Y. 12, 29 Am. Rep. 80; Reid v.
v. Fitzpatrick, 161 Ala. 171, 49 So. Hood, 2 Nott & McC. (S. C.) 168, 10
686, 135 A. S. R. 123; Trammell v. Am. Dec. 582; McCall v. Cohen, 16
Russellville, 34 Ark. 105, 36 Am. Rep. S. C. 445, 42 Am. Rep. 641 and note.
1; Tracy v. Williams, 4 Conn. 107,
Notes: 18 Am. Dec. 440; 23 Am.
10 Am. 'Dec. 102; Bailey v. Wiggins, Rep. 692; 25 Am. Rep. 702; 42 Am.
5 Har. (Del.) 462, 60 Am. Dec. 650; Rep. 650; 39 A. S. R. 577; 14 L.R.A.
Gregory v. Brown, 4 Bibb (Ky.) 28, 139.
7 Am. Dec. 731; Morgan v. Dudley, 18
8. Early v. Fitzpatrick, 161 Ala.
B. Mon. (Kv.) 693, 68 Am. Dec. 735; 171, 49 So. 686, 135 A. S. R. 123:
Bevard v. Hoffman, 18 Md. 479, 81 Williamson v. Lacey, 86 Me. 80, 29
Am. Dec. 618; Pratt v. Gardner, 2 Atl. 943, 25 L.R.A. 506; Stewart y.
Cush. (Mass.) 63, 48 Am. Dec. 652 Case, 53 Minn. 62, 54 N. W. 938, 39
and note; Manning v. French, 149 A. S. R. 575; Webb v. Fisher, 109
Mass. 391, 21 N. E. 945, 4 L.R.A. Tenn. 701, 72 S. W. 110, 97 A. S. R.
339; Stewart v. Cooley, 23 Minn. 347, 8G3 and note, 60 L.R.A. 791.
23 Am. Rep. 690 and note; Stewart
9. Pratt v. Gardner, 2 Cush. (Mass.)
y. Case, 53 Minn. 62, 54 N. W. 938, 63, 48 Am. Dec. 652.
39 A. S. R. 575; Stone v. Graves, 8
10. Broom v. Douglass, 175 Ala. 268,
Mo. 148, 40 Am. Dec. 131 and note; 57 So. 860, Ann. Cas. 1914C 1155, 44
Jordan v. Hanson, 49 N. H. 199, 6 L.R.A.(N.S.) 164.
Am. Rep. 508; Grove v. Van Duyn,
11. Lange v. Benedict, 73 N. Y. 12,
44 N. J. L. 654, 43 Am. Rep. 412; 29 Am. Rep. 80.
Yates v. Lansing, 9 Johns. (N. Y.) 395,
Notes: 25 Am. Rep. 702; 14 L.R.A.
6 Am. Dec. 290 and note; Cunning- 138, 139.
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exempt from liability for their acts if they act entirely without juris
diction.12 Jurisdiction is usually dependent on the existence of
certain things, and where these are wanting everything done by the
court is coram non judice, and the judge is liable in trespass to any
person who may be arrested by a warrant issuing from the court.18
A distinction must be here observed between excess of jurisdiction
and the clear absence of all jurisdiction over the subject matter.
Where there is clearly no jurisdiction over the subject matter the
exercise of any authority is a usurpation. But where jurisdiction
over the subject matter is invested by law in the judge, or in the
court which he holds, the manner and extent in which the jurisdic
tion shall be exercised are generally as much questions for his deter
mination as any other questions involved in the 'case, although on
the correctness of his determination in these particulars the validity
of his judgments may depend. Thus, if a probate court, invested
only with authority over wills and the settlement of estates of deceased
persons, should proceed to try parties for public offenses, jurisdiction
over the subject of offenses being entirely wanting in the court, and
this being necessarily known to its judge, his commission would
afford no protection to him in the exercise of the usurped authority.
But if, on the other hand, a judge of a criminal court, invested with
general criminal jurisdiction over offenses committed within a certain
district, should hold a particular act to be a public offense, which is
not by the law made an offense, and proceed to the arrest and trial
of a party charged with such act or should sentence a party convicted
to a greater punishment than that authorized by the law on its proper
construction no personal liability to civil action for such acts would
attach to the judge, although those acts would be in excess of his
jurisdiction, or of the jurisdiction of the court held by him, for
these are particulars for his judicial consideration, whenever his gen
eral jurisdiction over the subject matter is invoked.14 For a mere
error of judgment in the execution of his office, no action can be
maintained against a judge of any court,15 and he should not be
mulcted in costs or other forms of damages because of judgments
12. Notes: 137 A. S. R. 53; 62
Notes: 137 A. S. R. 53; 14 L.R.A.
L.R.A. 721; Ann. Cas. 1914C 1167.
140.
13. Grumon v. Raymond, 1 Conn.
15. Raymond v. Fish, 51 Conn. 80.
40, 6 Am. Dec. 200; Lange v. Bene- 50 Am. Rep. 3; Bailey v. Wiggins,
diet, 73 N. Y. 12, 29 Am. Rep. 80.
5 Har. (Del.) 462, 60 Am. Dec. 650:
Note: 14 L.R.A. 139.
Auditor of State v. Atchison, T., etc.,
See also False Imprisonment, vol. R. Co., 6 Kan. 500, 7 Am. Rep. 575:
11, p. 813.
Gregory v. Brown, 4 Bibb (Ky.) 28,
14. Bradley v. Fisher, 13 Wall. 335, 7 Am. Dec. 731; Morgan v. Dudley,
20 U. S. (L. ed.) 646; Broom v. 18 B. Mon. (Ky.) 693, 68 Am. Dee.
Douglass, 175 Ala. 268, 57 So. 860, 735; Bevard v. Hoffman, 18 Md. 479,
Ann. Cas. 1914C 1155, 44 L.R.A. 81 Am. Dec. 618; Jordan v. Hanson,
(N.S.) 164.
49 N. H. 199, 6 Am. Rep. 508; Little
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rendered by him.16 Judges and magistrates cannot be held liable
in trespass for acting without jurisdiction, or for exceeding the limits
of their authority, where the defect or want of jurisdiction is occa
sioned by some facts or circumstances applicable to a particular case
of which the judge or magistrate had neither knowledge nor the means
of knowledge; that is, if the want of jurisdiction over a particular
case is caused by matters of fact, it must be made to appear that they
were known, or ought to have been known, to the judge or magistrate,
in order to hold him liable for acts done without jurisdiction.17 The
American doctrine of immunity of judges from suit because of their
judicial acts protects a justice of the supreme court of the Philippine
Islands against a suit to recover damages.18 Duties which are purely
ministerial in their nature are often cast on judges, and where such
duty is violated the judge is civilly responsible in like manner and
to the same extent as other ministerial officers.19
32. Judges of Courts of General Jurisdiction.—Judges of courts of
superior or general jurisdiction are never liable in civil actions for any
act done in their judicial capacity, while acting within the limits of
their jurisdiction,20 even though they exceed their authority in the
particular matter,1 except, perhaps, where the act in excess of jurisdicv. Moore, 4 N. J. L. 74, 7 Am. Dec. 20 U. S. (L. ed.) 646; Busteed v.
574; Grove v. Van Duyn, 44 N. J. L. Parsons, 54 Ala. 393, 25 Am. Rep.
654, 43 Am. Rep. 412; Reid v. 688 and note; Borden v. State, 11
Hood, 2 Nott & McC. (S. C.) 168, Ark. 549, 54 Am. Dec. 217 ; Calhoun v.
10 Am. Dec. 582; McCall v. Cohen, Little, 106 Ga. 336, 32 S. E. 86, 71
16 S. C. 445, 42 Am. Rep. 641 and A. S. R. 254 and note, 43 L.R.A. 630;
note.
•
Jones v. Brown, 54 la. 74, 6 N. W.
Note: 14 L.R.A. 140.
140, 37 Am. Rep. 185; Thompson v.
16. State v. Broaddus, 245 Mo. 123, Jackson, 93 la. 376, 61 N. W. 1004.
149 S. W. 473, Ann. Cas. 1914A 823. 27 L.R.A. 92; Williamson v. Lacy, 86
17. Calhoun v. Little, 106 Ga. 336, Me. 80, 29 Atl. 943, 25 L.R.A. 500;
32 S. E. 86, 71 A. S. R. 254 and Jordan v. Hanson, 49 N. H. 199, 6
note, 43 L.R.A. 630; Clarke v. Mav, Am. Rep. 508; Cunningham v. Bucklin,
2 Gray (Mass.) 410, 61 Am. Dec. 470; 8 Cow. (N. Y.) 178, 18 Am. Dec. 432;
Lange v. Benedict, 73 N. Y. 12, 29 Fausler v. Parsons, 6 W. Va. 486, 20
Am. Rep. 80; Vaughn v. Congdon, 56 Am. Rep. 431; Scott v. Stansfield, L.
Vt. I11, 48 Am. Rep. 758.
R. 3 Exch. 220, 37 L. J. Exch. l'A
Notes: 23 Am. Rep. 693; 25 Am. 18 L. T. N. S. 572, 16 W. R. 911,
Rep. 702; 14 L.R.A. 139.
15 Eng. Rul. Cas. 42 and note.
18. Alzua v. Johnson, 231 U. S. 106,
Notes: 64 Am. Dec. 51; 23 Am. Rep.
34 S. Ct. 27, 58 U. S. (L. ed.) 142.
692; 25 Am. Rep. 702; 137 A. S. R.
19. Grider v. Tallv, 77 Ala. 422, 54 47; 14 L.R.A. 138/ 145; 62 L.R.A.
Am. Rep. 65: Stone v. Graves, 8 Mo. 721; 44 L.R.A. (N.S.) 164; Ann. Cas.
148, 40 Am. Dec. 131; Wilson v. New 1914C 1166.
York, 1 Denio (N. Y.) 595, 43 Am.
1. Bradlev v. Fisher, 13 Wall. 335,
Dec. 719 and note; Reid v. Hood, 2 20 U. S. (L. ed.) 646; Broom v.
Nott & McC. (S. C.) 168, 10 Am. Douglass, 175 Ala. 268, 57 So. 860,
Dec. 582.
Ann. Cas. 1914C 1155 and note, 44
Note: 137 A. S. R. 52.
L.R.A.(N.S.) 164; Calhoun v. Little,
20. Bradley v. Fisher. 13 Wall. 335, 106 Ga. 336, 32 S. E. 86, 71 A. S.
R. C. L. Vol. XV.—35.
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tion is done maliciously or corruptly;* and the presumption is that
they have jurisdiction until the contrary is shown.' And, while the
point seems never to have been raised, it is quite clear on principle
that judges are protected from liability for judicial acts even though
done under authority of unconstitutional statutes.4 De facto judges
are within the protection of the rule as well as judges de jure.5 This
exemption from liability is absolute, and a judge cannot be called to
account for his official acts by a civil suit or otherwise at any time
or any place, even though he may have acted maliciously or cor
ruptly.6 If on the other hand a judge does a wrongful or oppressive
act by virtue of his office, but in a matter as to which he is without
jurisdiction and is not misinformed as to the facts- on which juris
diction depends, he is answerable to the person injured.7 He is also
liable for wrongful acts not done in the course of any judicial pro
ceeding, or in the discharge of any judicial function or duty.8 In
order to protect a judge from civil liability for his acts it is said that
he must have jurisdiction over the person as well as the subject mat
ter;9 although it is also said that jurisdiction of the subject mattei
R. 254 and note, 43 L.R.A. 630; Lange Gardner, 2 Cush. (Mass.) 63, 48 Am.
v. Benedict, 73 N. Y. 12, 29 Am. Rep. Dee. 652 and note; Stone v. Graves,
80; Webb v. Fisher, 109 Tenn. 701, 72 8 Mo. 148, 40 Am. Dee. 131 and note;
S. W. 110, 97 A. S. R. 863 and note, 60 Cunningham v. Bucklin, 8 Cow. (N.
L.R.A. 791.
Y.) 178, 18 Am. Dec. 432; Lange v.
Notes: 6 Am. Dec. 304; 23 Am. Rep. Benedict, 73 N. Y. 12, 29 Am. Rep.
692 ; 25 Am. Rep. 702; 14 L.R.A. 139; 80; McCall v. Cohen, 16 S. C. 445, 42
62 L.R.A. 721; 44 L.R.A. (N.S.) 165; Am. Rep. 641; Webb v. Fisher, 109
Ann. Cas. 1914C 1166.
Tenn. 701, 72 S. W. 110, 97 A. S. R.
2. Randall v. Brigham, 7 Wall. 523, 863 and note, 60 L.R.A. 791; Rains
19 U. S. (L. ed.) 285; Gregory v. v. Simpson, 50 Tex. 495, 32 Am. Rep.
Brown, 4 Bibb (Ky.) 28, 7 Am. Dec. 609; Robertson v. Parker, 99 Wis. 652,
731; Morgan v. Dudley, 18 B. Mon. 75 N. W. 423, 67 A. S. R. 889 and
(Ky.) 693, 68 Am. Dec. 735; Bevard note; Scott v. Stansfield, L. R. 3 Exch.
v. Hoffman, 18 Md. 479, 81 Am. Dec. 220, 37 L. J. Exch. 155, 18 L. T. N.
618.
S. 572, 16 W. R. 911, 15 Eng. Rul.
Note: 64 Am. Dec. 52.
Cas. 37 and note.
3. Notes: 25 Am. Rep. 702; 14
Notes: 6 Am. Dec. 304; 18 Am.
L.R.A. 138.
Dec. 440; 23 Am. Rep. 692; 137 A.
4. Note: 64 Am. Dec. 52.
S. R. 47; 14 L.R.A. 145; 62 L.R.A.
5. State v. Carroll, 38 Conn. 449, 4 721; 44 L.R.A. (N.S.) 166.
Am. Rep. 409.
See also False Imprisonment, vol.
«. Bradley v. Fisher, 13 Wall. 335, 11, pp. 813-814.
20 U. S. (L. ed.) 646; Broom v.
7. Notes : 137 A. S. R. 53 ; 14 L.R.A.
Douglass, 175 Ala. 268, 57 So. 860, 139.
Ann. Cas. 1914C 1155 and note, 44
8. Stewart v. Cooley, 23 Minn. 347,
L.R.A.(N.S.) 164; Jones v. Brown, 54 23 Am. Rep. 690; Lange v. Benedict,
la. 74, 6 N. W. 140, 37 Am. Rep. 73 N. Y. 12, 29 Am. Rep. 80.
185 ; Thompson v. Jackson, 93 Ia.
Note : 6 Am. Dec. 304.
376 61 N. W. 1004, 27 L.R.A. 92;
9. Tracy v. Williams, 4 Conn. 107,
Williamson v. Lacy, 86 Me. 80, 29 10 Am. Dec. 102.
Atl. 943, 25 L.RA. 506; Pratt v.
Note: 137 A. S. R. 47, 53.
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is sufficient,10 the question whether he has jurisdiction of the parties
being a matter for his own determination.11 Striking the name of
an attorney from the roll of attorneys practicing in his court is a
judicial act, and the judge is therefore not liable to civil suit by the
attorney, even though the removal be wrongful.12
33. Judges of Courts of Limited Jurisdiction.—The same policy
of the law which affords absolute protection to the judges of the
higher courts for their acts also affords a very great immunity to
those who administer justice in courts that are of a lower grade. The
same policy prevails in either case, affording in the one instance a
complete protection against a liability to private action, and in the
other a reasonable though partial protection.18 In the case of judges
of the lower grade, the lines are drawn tighter, and there are cases
in the books holding them to the strictest accountability for their
judicial acts. But in later years the doctrine has been somewhat
relaxed.14 Some of the earlier decisions went so far as to hold that
statutory authority to act in the premises would be no defense, if the
statute should finally be declared unconstitutional.15 The common
law affords to all inferior tribunals and magistrates complete pro
tection in the discharge of their official "functions so long as they
act within the scope of their jurisdiction,16 even though it is alleged
that the acta complained of were done maliciously and corruptly.17
Some cases have held, however, that the exemption exists only where
10. Calhoun v. Little, 106 Ga. 336, Cas. 1914C 1155 and note, 44 L.R.A.
32 S. E. 86, 71 A. S. R. 254 and (N.S.) 164; Calhoun v. Little, 106 Ga.
note, 43 L.R.A. 630; MeCall v. Cohen, 336, 32 S. E. 86, 71 A. S. R. 254 and
16 S. C. 445, 42 Am. Rep. 641 and note, 43 L.R.A. 630; Jones v. Brown,
note.
54 la. 74, 6 N. W. 140, 37 Am. Rep.
11. MeCall v. Cohen, 16 S. C. 445, 185; Piper v. Pearson, 2 Grav (Mass!)
42 Am. Rep. 641.
120, 61 Am. Dec. 438 and note; Jor12. Randall v. Brigbam, 7 Wall. 523, dan v. Hanson, 49 N. H. 199, 6 Am.
19 U. S. (L. ed.) 285; Bradley v. Rep. 508; Yates v. Lansing, 9 Johns.
Fisher, 13 Wall. 335, 20 U. S. (L. ed.) (N. Y.) 395. 6 Am. Dee. 290 and
646; Manning v. French, 149 Mass. note; Tompkins v. Sands, 8 Wend.
391, 21 N. E. 945, 4 L.R.A. 339.
(N. Y.) 462, 24 Am. Dee. 46 and note;
13. Williamson v. Lacy, 86 Me. 80, Kelly v. Rembert, Harp. L. (S. C.)
29 Atl. 943, 25 L.R.A. 506.
65, 18 Am. Dec. 643; Fausler v. ParNote: 137 A. S. R. 49.
sons, 6 W. Va. 486, 20 Am. Rep. 431.
11. Robertson v. Parker, 99 Wis.
Notes: 44 L.R.A.(N.S.) 16S; Ann.
652, 75 N. W. 423, 67 A. S. R. 889 Cas. 1914C 1167.
and note.
17. Laeey v. Hendricks, 164 Ah.
15. Kelly v. Bemis, 4 Gray (Mass.) 280, 51 So. 157, 137 A. S. R. 45
83, 64 Am. Dec. 50 and note. See and note; Broom v. Douglass, 175
also False Imprisomment, vol. 11, p. Ala. 268, 57 So. 860, Ann. Cas. 1914C
814.
1155 and note, 44 L.R.A. (N.S.) 164;
16. Randall v. Brigham, 7 Wall. 523, Jones v. Brown, 54 la. 74, 6 N. W.
19 U. S. (L. ed.) 285; Broom v. Doug- 140, 37 Am. R«p. 185; Cunningham
lass, 175 Ala. 208, 57 So. 860, Ann. v. Bucklin, 8 Cow. (N. Y.) 178, 18
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the judge is actuated by pure motives,18 and that if he acts unreason
ably and arbitrarily, or from malicious motives, and thereby inflicts
an injury on a person, he may be liable in an action therefor. But
it must be a case of direct injury or indignity to the individual.19
The English authorities, from the year books down to the present
day, uniformly establish and fortify the doctrine that where courts
of special and limited jurisdiction exceed their rightful powers, the
whole proceeding is coram non judice, and all concerned in such
void proceedings are liable to an action by the party injured,20 and
that doctrine prevails in this country.1 Modern opinion, however,
seems to be tending in favor of making no distinction between judges
of superior and inferior courts as regards their liability,2 and in
some jurisdictions it has been held that such officer is protected if
he acts in good faith believing he has jurisdiction,8 and there is
colorable invocation of the judicial function and a lack of malice
or corruption.4 Where the court has not jurisdiction of the subject
matter, or, having it, has not jurisdiction of the person, its proceed
ings are void and the judge can derive no protection from them ; 5
Am. Dec. 432; Scott v. Fishblate, 117 462, 24 Am. Dec. 46; Lange v. BeneN. C. 265, 23 S. E. 436, 30 L.R.A. diet, 73 N. Y. 12, 29 Am. Rep. 80.
696.
Notes: 64 Am. Dec. 52; 25 Am.
Notes: 137 A. S. R. 49; 44 LJI.A. Rep. 701 et seq.; 14 L.R.A. 139 et
(N.S.) 169.
seq.; 44 L.R.A.(N.S.) 167.
See also False Imprisonment, vol.
2. Note: 44 L.R.A. (N.S.) 171. See
11, p. 815.
also False Imprisonment, voL 11, p.
18. Morgan v. Dudley, 18 B. Mon. 815.
(Ky.) 693, 68 Am. Dec. 735; Tomp3. Broom v. Douglass, 175 Ala. 268,
kins v. Sands, 8 Wend. (N. Y.) 462, 57 So. 860, Ann. Cas. 1914C 1155,
24 Am. Dec. 46 and note; Kelly v. 44 L.R.A.(N.S.) 164 and note; CalRembert, Harp. L. (S. C.) 65, 18 Am. houn v. Little, 106 Ga. 336, 32 S. E.
Dec. 643.
86, 71 A. S. R. 254 and note, 43 L.R.A.
Note: 14 L.R.A. 145.
630; Thompson v. Jackson, 93 la. 376,
19. Williamson v. Lacy, 86 Me. 80, 61 N. W. 1004, 27 L.R.A. 92 and
29 Atl. 943, 25 L.R.A. 506; Adkins note; Bevard v. Hoffman, 18 Md. 479.
v. Brewer, 3 Cow. (N. Y.) 206, 15 81 Am. Dec. 618 and note; Austin v.
Am. Dec. 264; Robertson v. Parker, Vrooman, 128 N. Y. 229, 28 N. E. 477,
99 Wis. 652, 75 N. W. 423, 67 A. S. 14 L.R.A. 138; Robertson v. Parker,
R. 889 and note.
99 Wis. 652, 75 N. W. 423, 67 A. S.
Note: 25 Am. Rep. 701.
R. 889 and note.
20. Yates v. Lansing, 9 Johns. (N.
4. Broom v. Douglass, 175 Ala. 268,
Y.) 395, 6 Am. Dec. 290 and note. 57 So. 860, Ann. Cas. 1914C 1155 and
Note: 15 Eng. RuL Cas. 47.
note, 44 L.R.A. (N.S.) 164; Grove v.
1. Borden v. State, 11 Ark. 519, Van Duyn, 44 N. J. L. 654, 43 Am.
54 Am. Dec. 217; Barkeloo v. Randall, Rep. 412.
4 Blackf. (Ind.) 476, 32 Am. Dec. 46
Note: 14 L.R.A. 140.
And note; Piper v. Pearson, 2 Gray
5. Broom v. Douglass, 175 Ala. 268.
(Mass.) 120, 61 Am. Dec. 438 and 57 So. 860, Ann. Cas. 1914C 1155 and
note; Yates v. Lansing, 9 Johns. (N. note, 44 L.R.A. (N.S.) 164; Savacool
Y.) 395, 6 Am. Dec. 290 and note; v. Boughton, 5 Wend. (N. Y.) 170,
Tompkins v. Sands, 8 Wend. (N. Y.) 21 Am. Dec. 181 and note; Bigelow
548

15 R. C. L.

JUDGES

but where he has jurisdiction of the subject matter and he is called
on to make a determination of the question whether the case is a
proper one for him to act on, the decision is a judicial one and he
will be protected whether he decides correctly or erroneously.6 When
such judge acts judicially with respect to a subject matter of which
he has a general jurisdiction, but in the particular case he has acquired
no jurisdiction of the person affected, he is not liable if the act involves
his present or previous affirmative decision that he has jurisdiction
of such person and authority to proceed in the particular case, pro
vided a colorable case has been presented to him which fairly calls for
or permits the exercise of his judgment with respect thereto; and
provided he has determined in good faith, without malice or cor
ruption, that the case presented calls for the exercise of his general
jurisdiction.* And it has been held that if he has no jurisdiction by
reason of the existence of facts which he cannot be supposed to know,
' but which are peculiarly within the knowledge of the party aggrieved,
no action can be maintained against him, if he had no actual knowl
edge of them.8 If a judge aims at issuing a process which the law
recognizes, and fails through some oversight or mistake, he is not
liable at the suit of the party against whom the process was directed ;
but if he issues a pretended process, one unknown to the law, the
proceeding is coram non judice and the judge is liable in trespass
to the party injured9 Therefore, if he attempts to enforce any process
founded on any judgment, sentence or conviction in excess of juris
diction, he thereby becomes a trespasser,16 and so where he issues a
warrant without the preliminary requisites being complied with.11
If the judge has jurisdiction, but errs in exercising it, his acts are
not void, but voidable only, and no personal liability attaches,12 even
though such error results in depriving the citizen temporarily of his
Stearns, 19 Johns. (N. T.) 39, 10 note; Kelly ▼. Rembert, Harp. L. (S.
Am. Dec. 189.
C.) 65, 18 Am. Dec. 643; Vaughn v.
Notes: 14 L.R.A. 139; 44 L.R.A. Congdon, 56 Vt. 111, 48 Am. Rep.
(N.S.) 167.
758.
6. Notes: 42 Am. Rep. 650; 14
Notes: 61 Am. Dec. 473; 14 L.R.A.
L.R.A. 140.
139.
7. Broom v. Douglass, 175 Ala. 268,
11. Barkeloo v. Randall, 4 Blackf.
57 So. 860, Ann. Cas. 1914C 1155 and (Ind.) 476, 32 Am. Dec. 46 and note,
note, 44 L.R.A.(N.S.) 164.
12. Morgan v. Dudley, 18 B. Mon.
8. Note: 14 L.R.A. 139.
(Ky.) 693, 68 Am. Dec. 735; Pratt v.
9. Grumon v. Raymond, 1 Conn. 40, Gardner, 2 Cush. (Mass.) 63, 48 Am.
6 Am. Dec. 200.
10. Flack v. Harrington, Breese 576, 49 N. W. 633, 24 A. S. R. 137;
(111.) 213, 12 Am. Dec. 170; Fisher v. Jordan v. Hanson, 49 N. H. 199, 6
MeGirr, 1 Gray (Mass.) 1, 61 Am. Am. Rep. 508; Adkins v. Brewer, 3
Dec. 381 and note; Piper v. Pearson, Cow. (N. Y.) 206, 15 Am. Dec. 264.
2 Gray (Mass.) 120, 61 Am. Dec. 438
Notes: 14 L.R.A. 143; Ana. Caa.
and note; Evertson v. Sutton, 5 Wend. 1914C 1167.
(N. Y.) 281, 21 Am. Dec. 217 and
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liberty.*8 And so it has been held that an action will not lie against
a judge for erroneously entering judgment and issuing execution
against a defendant on confession of judgment by a codefendant,14
or for pronouncing a judgment or sentence in excess of his powers.15
VII. Vacation of Office
34. Death, Resignation and Retirement.—One who has accepted a
judgeship and entered on its duties has not the absolute right at his
own pleasure to abandon its duties and resign the office; and an
acceptance of a resignation, or its equivalent, is necessary to perfect
it; and when an acceptance specifies the time at which it will take
effect, until such time the resignation is not complete.16 Judges of
United States courts, on resignation, after having served for at least
ten years and having attained the age of seventy years, are entitled
to receive, during the residue of their natural lives, the same salary
received by them at the time of such resignation. This provision
applies to a judge of any court of the United States holding his office
by a life tenure.17 The death of a judge is an unavoidable accident,
within the meaning of a constitutional provision, giving the governor
power, in case of unavoidable accident, to assign another judge to
hold a term in lieu of the one unable to preside.18
35. Impeachment and Removal.—In England the remedy for any
official misconduct is by application for removal.16 In this country
the judges of the superior courts of record are responsible only to
the people, or the authorities constituted by the people, from whom
they receive their commissions, for the manner in which they dis
charge their duties. If they act with partiality, or maliciously, 'or
corruptly, or arbitrarily, or oppressively, they may be called to an
account by impeachment and suspended or removed from office. In
some states they may be thus suspended or removed without impeach
ment, by a vote of the two houses of the legislature.20 Although
the constitutional remedy by impeachment does not prevent an indict
ment and conviction thereafter, and does not extend beyond a removal
13. Brooks v. Mangan, 86 Mich. 576,
18. State v. Lewis, 107 N. C. 967, 12
49 N. W. 633, 24 A. S. R. 137.
S. E. 457, 13 S. E. 247, 11 L.R.A.
14. Little v. Moore, 4 N. J. L. 74, 105. See supra, par. 5.
7 Am. Dec. 574.
19. Scott v. Stansfield, L. R. 3 Exch.
Note: 14 L.B.A. 141.
220, 37 L. J. Exch. 155, 18 L. T. N.
15. Robertson v. Parker, 99 Wis. S. 572, 16 W. R. 911, 15 Eng. RoL
652, 75 N. W. 423, 67 A. S. R. 889 and Cas. 42 and note.
note.
20. Bradley v. Fisher, 13 Wall. 335,
16. State v. Clayton, 27 Kan. 442, 20 U. S. (L. ed.) 646; People v. Jack41 Am. Rep. 418.
son, 191 N. Y. 293, 84 N. E. 65, 14
17. James v. United States, 202 U. Ann. Cas. 243, 15 L.R.A.(N.S.) 1173;
S. 401, 26 S. Ct. 685, 50 U. S. (L. Myers v. State, 46 Ohio St. 473, 22
ed.) 1079.
N. E. 43, 15 A. S. R. 638; Webb v.
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from office and a disqualification to hold office during the term for
which the officer was -elected or appointed, it is in its nature highly
penal, and is governed by rules of law applicable to criminal prose
cutions.1 The decisions are in conflict on the question whether acts
during a prior term may constitute ground for removal of an officer.
The conflict is due in part, however, to the particular statutes under
which the cases arose.2 It has been held that if an officer is impeached
tnd removed, there is nothing to prevent his being elected to the
identical office from which he was removed for a subsequent term,
and, this being true, a re-election to the office would operate as a
condonation, under the constitution of the officer's conduct during the
previous term, to the extent of cutting off the right to remove him
from the subsequent term for said conduct during the previous term.
Such previous acts, while not grounds for impeachment, may be
considered in so far as they are connected with or bear on his general
course of conduct during his present term, for the limited purpose of
inquiring into his motive and intent as to the acts and omissions
charged to him during his second term.8 If the acts of which the
defendant was convicted had been committed prior to his election
to the office, such acts would afford no legal ground for removing
him from the office.4 In the federal system Congress may provide
that the appointment of a judge of a territorial court shall be subject
to the condition that he may be suspended by the President, until the
end of the next session of the Senate, and displaced altogether by
the appointment of some one in his place, by and with the advice
and consent of that body.5 The removal of a judge from office can
not be made for purely economic reasons not personal to him or relat
ing to his administration of the office, under a constitutional provision
which provides for the removal of judges by concurrent vote of both
houses of the general assembly after notice to the judge, accompanied
by a copy of the causes alleged for his removal.6 A judge is remov
able from office for demanding and receiving compensation to which
he is not entitled,7 and it has been held that this is so notwithstanding
he acts in good faith and in an honest belief that he is entitled to
Fisher, 109 Tenn. 701, 72 S. W. 110,
5. McAllister v. United States, 141
97 A. S. R. 863 and note, 60 L.R.A. U. S. 174, 11 S. Ct. 949, 35 U. S.
791.
(L. ed.) 693.
L State v. Hasty, 184 Ala. 121, 63
6. McCulley v. State, 102 Tenn. 509,
So. 559, 50 L.R.A. (N.S.) 553.
53 S. W. 134, 46 L.R.A. 567.
2. Note: 50 L.R.A. (N.S.) 553.
7. State v. District Court, 44 Mont.
3. State v. Hasty, 184 Ala. 121, 63 318, 119 Pac. 1103, Ann. Cas. 1913B
So. 559, 50 L.R.A.(N.S.) 553.
396 and note; Brackenridge v. State,
4. Brackenridge v. State, 27 Tex. 27 Tex. App. 513, 11 S. W. 630, 4
App. 513, 11 S. W. 630, 4 L.R.A. L.R.A. 360, overruled on another point
360, overruled on another point by by Leeper v. State, 29 Tex. App. 63,
Leeper v. State, 29 Tex. App. 63, 14 14 S. W. 398.
S. W. 398.
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such compensation.8 The promise by a candidate for the office of
judge that he will draw all papers necessary in the settlement of
estates and give the necessary advice free of charge has been held not
to constitute bribery within the meaning of a statute forfeiting the
office for such cause.9 Besides impeachment and removal from office
for his misconduct a judge may suffer disbarment as an attorney.
This may follow from his conduct in making an entry on his record
of false and defamatory matter reflecting on the integrity of an
appellate court; 19 and from such things as the charging of a fee for
pretended services as an attorney to an estate before him for settlement,
and his enforcing payment through deception, threat, and the exercise
of his authority as presiding judge.11
36. Filling Vacancies.—In jurisdictions where the appointive sys
tem prevails no question can ordinarily arise as to the filling of
vacancies, whether happening by the expiration of previous terms, or
by such an occurrence as death, resignation or removal. But when
a vacancy occurs during the term of office of an elective judge, the
interests of the public usually require it to be filled until the time
arrives when an election can be held. To meet such emergencies, it
is ordinarily provided by law that the governor may fill the vacancy
temporarily by appointment. The provisions regarding this matter
vary in different jurisdictions. As a general rule the appointment
is made only until the next general election, though sometimes it
is for the unexpired term,12 provided it does not exceed a certain
time.18 And it has been held that a statute authorizing the governor,
when the legislature is not in session, to fill vacancies in an office
originally filled by the legislature applies, after the expiration of
the constitutional term, to an officer appointed by the legislature for
a term fixed by the constitution, although another statute provides
that he shall continue to hold until his successor is appointed.14
Where a court was created, but the organic act postponed the election
of a judge, it was held that the office was vacant during the interim,
and that under a provision of the state constitution that when a*ny
office shall become vacant the governor may fill the vacancy a judge
8. State v. District Court, 44 Mont, and note; Ijams v. Duvall, 85 M}L
318, 119 Pac. 1103, Ann. Cas. 1913B 252, 36 AtL 819, 36 L.R.A. 127.
396 and note.
13. State v. Lansing, 46 Neb. 514,
9. State v. Bunnell, 131 Wis. 198, 64 N. W. 1104, 35 L.R.A. 124, holding
110 N. W. 177, 11 Ann. Cas. 560 and that under the Nebraska statute, where
note.
a vacancy occurs in the office of coun10. In re Breen, 30 Nev. 164, 93 Pac. ty judge and the unexpired term ei997, 17 L.R.A. (N.S.) 572 and note.
ceeds one year, it should be filled by
11. State v. Peck, 88 Conn. 447, 91 election.
AtL 274, L.R.A.1915A 663 and note.
14. State v. Clark, 87 Conn. 537, 89
12. Wendorff v. Dill, 83 Kan. 782, Atl. 172, 52 LJLA.(N.S.) 912.
112 Pac. 588, 50 L.R.A.(N.S.) 359
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appointed by the governor was legally appointed.11 In order to con
stitute a vacancy it is not always essential that there should be no
one in possession of and discharging the duties of the office, but it
is vacant in the sense that it may be filled by the governor if there
is no de jure incumbent, though there is one de facto.16
16. State v. Boone County Court, ernor as a necessary incident of military occupation is revoked by the rein16. State v. Clark, 87 Conn. 537, statement of the civil government, and
89 Atl. 172, 52 L.R.A.(N.S.) 912. after the office becomes thereby vacant,
See also Handlin v. Wickliffe, 12 the governor may enforce the vacancy
Wall. 173, 20 U. S. (L. ed.) 365. In by removal, and fill it by a new apthis case it was held that the appoint- pointment.
ment of a judge by a military gov553
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Vendors and Vendees
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Ejectment
Partition
Actions as to Boundaries
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Actions for Obstructions
Forcible Entry and Detainer
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Judgments on Notes and Accompanying Mortgages
Effect of Judgments in Actions ex Contractu on Actions in Tort and Vice
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Proof of Existence of Judgment
Necessity of Producing Whole Record
Burden of Proof as to Identity of Issues
Admissibility of Extrinsic Evidence to Explain Record
Functions of Court and Jury

I. Introductory
1. Scope of Article.—This article is devoted to a consideration of
the general principles of the law of judgments. The variety of topics
which fall within its comprehensive title is revealed by an examina
tion of the foregoing analysis. The attention of the reader is, how
ever, specially directed to the fact that the whole subject of res
judicata is herein treated. The entry of a judgment normally is
but one episode in a long series of interrelated steps occurring in
litigation. Among other matters in this manner related to judg
ments are the following, which are treated under other titles in
this work : the trial of cases 1 and the granting of new trials,2 the
dismissal of cases and the entry of nonsuits,* and the taking of ver
dicts ; 4 also matters taking place after judgment such as the assess
ment of damages,5 the taking of appeals,6 and the issuance of execu
tion.7 Judgments in proceedings under particular writs such as quo
warranto,8 replevin,9 and scire facias are likewise excluded from the
present article.10 The allowance and computation of interest on
judgments and decrees is also left for treatment elsewhere in this
work.11
2. Definitions.—A judgment is the law's last word in a judicial
controversy.12 It may therefore be denned as the final consideration
and determination of a court of competent jurisdiction upon the
matters submitted to it,18 in an action or proceeding.14 A more
precise definition is that a judgment is the conclusion of the law
upon the matters contained in the record,1* or the application of
1. See Trial.
18. Orchard v. Wright-Dalton-Bell2. See New Trial.
Anchor Store Co., 225 Mo. 414, 125
3. See Dismissal, Discontinuance S. W. 486, 20 Ann. Cas. 1072; Cook
and Nonsuit, vol. 9, p. 190.
v. Moore, 100 N. C. 294, 6 S. E. 795,
4. See Verdict.
6 A. S. R. 587.
5. See Damage, vol. 8, p. 414 et
14. Feeney v. Hinckley, 134 Cal.
seq.
467, 66 Pac. 580, 86 A. S. R. 290;
6. See Appeal and Error, vol. 2, p. Judge v. Powers, 156 1a. 251, 136
18.
N. W. 315, Ann. Cas. 1915B 280;
7. See Executions, vol. 10, p. 1211. Voisin v. Commercial Mut. Ins. Co.,
8. See Quo Warranto.
123 N. Y. 120, 25 N. E. 325, 9 L.R.A.
9. See Replevin.
612; In re Weber, 4 N. D. 119, 59 N.
10. See Scire Facias.
W. 523, 28 L.R.A. 621; Ryan v. South11. See Interest, ante, p. 15 et seq. ern Building, etc., Ass'n, 50 S. C. 185,
12. Hudson v. Wright, 164 Ala. 298, 27 S. E. 618, 62 A. S. R. 831.
51 So. 389, 137 A. S. R. 55.
15. Little Pittsburgh Consol. Min.
569

§§ 3, 4

JUDGMENTS

15 B. C. L.

the law to the pleadings and to the facte,16 as found by the court or
admitted by the parties, or deemed to exist upon their default in a
course of judicial proceedings.17 It should be noted that that only
is a judgment which is pronounced between the parties to an action
upon the matters submitted to the court for decision.18 It has been
said that a judgment is merely a security of record showing a debt
due from one person to another,19 but in reality a judgment is, not
a mere security, but something more. Its very purpose is to enforce
payment from the defendant in execution.20
3. Distinction between Judgments and Findings and Opinions.—
Neither the verdict of a jury 1 nor findings of the court constitute
a judgment.2 .Nor do the conclusions of law stated by the judge
during or after the trial of the case, nor his opinion upon matters
submitted, whether oral or in writing, necessarily form a part of
the judgment proper.8 It has been correctly said that the decision
of a court constitutes ite judgment while the opinion represents merely
the reasons for that judgment.4 Accordingly a correct decree or
conclusion will not be overthrown because reached by illogical reason
ing, or upon some grounds which are false.5 Written opinions by
judges of trial courts are not in all cases required nor provided for
by law, and it has been held that such an opinion is not a paper in
the case, constituting a part of the record.6
4. Judgments Distinguished from Minutes and Orders.—A judg
ment should be complete and certain in itself, and must appear to be
the act and adjudication of the court, and not a mere memorandum of
the action of the court.7 An entry in .writing on the minutes of the
proceedings of the court from which the record is made up does not
Co. v. Little Chief Consol. Min. Co., 10 S. E. 93, 5 L.R.A. 721.
11 Colo. 223, 17 Pac. 760, 7 A. S. B.
1. Gibson v. Robinson, 90 Ga. 756,
226; Gibson v. Robinson, 90 Ga. 756, 16 S. E. 969, 35 A. S. R. 250.
16 S. E. 969, 35 A. S. R. 250; Whit2. Cook's Estate, 77 Cal. 220, 17
well v. Emory, 3 Mich. 84, 59 Am. Dec. Pac. 923, 19 Pac. 431, 11 A. S. R. 267,
220; State v. Muench, 217 Mo. 124, 1 L.R.A. 567; Judge v. Powers, 156
117 S. W. 25, 129 A. S. R. 536.
Ia. 251, 136 N. W. 315, Ann. Cas.
16. State v. Muench, 217 Mo. 124, 1915B 280.
117 S. W. 25, 129 A. S. R. 536;
3. Judge v. Powers, 156 Ia. 251, 136
Waldron v. Harvey, 54 W. Va. 608, N. W. 315, Ann. Cas. 1915B 280.
46 S. E. 603, 102 A. S. R. 959.
4. Houston v. Williams, 13 Cal. 24,
17. Thomas v. Pendleton, 1 S. D. 73 Am. Dec. 565.
150, 46 N. W. 180, 36 A. S. R. 726.
5. Little Pittsburgh Consol. Min. Co.
18. Judge v. Powers, 156 Ia. 251, v. Little Chief Consol. Min. Co., 11
136 N. W. 315, Ann. Cas. 1915B 280; Colo. 223, 17 Pac. 760, 7 A. S. R. 226.
Bullock v. Bullock, 52 N. J. Eq. 561,
6. Missouri, etc., B. Co. v. Hol30 Atl. 676, 46 A. S. R. 528, 27 L.R.A. schlag, 144 Mo. 253, 45 S. W. 1101,
213.
66 A. S. R. 417. Generally as to opin19. Provident Sav. Life Assur. Soc. ions of courts and reports of decisions,
v. Ford, 114 U. S. 635, 5 S. Ct. 1104, see Courts, vol. 7, p. 1015 et seq.
29 V. S. (L. ed.) 261.
7. Bell v. Otts, 101 Ala. 186, 13
20. Fowler v. Wood, 31 S. C. 398, So. 43, 46 A. S. R. 117.
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in itself constitute the judgment,8 and the judge's minutes are not
records from which to ascertain the judgment of the court, where
they consist of memoranda which the judge makes upon his own
docket, and which the law does not require him to make, but which
are merely kept by him for his own convenience, and to enable him
to see that the clerk accurately makes up the record.9 A judge's
calendar on which are entered the judge's conclusions for the guid
ance of the clerk does not constitute a judgment.10 An order for
judgment is not a judgment, nor does the entry of such order par
take of the nature and qualities of a judgment.11 Thus while an
order of court dismissing an action for jurisdictional reasons will
authorize the clerk of the court to enter judgment, such an order
does not itself constitute a judgment, nor is it a final determination
of any question. An order of dismissal, whether entered in the
minutes of the court or recorded in a book labeled "Order Book"
or written out, signed by the judge, and filed, is still an order, and
does not constitute a final determination or final judgment.12 In
accordance with this principle it has been held that the words, "at
this day the court ordered this cause dismissed, at plaintiff's costs,
taxed at three dollars and forty cents," do not constitute a final judg
ment, but amount merely to an order directing the entry of a
judgment of dismissal.18 It should be added that an award of execu
tion is not an integral part of a judgment but is considered as an
ancillary order.14 On this ground the provisions of the federal con
stitution requiring full faith and credit to be given in each state to
the judicial proceedings of sister states do not extent to proceedings
in the nature of execution.15 Just as an order for execution is not
part of the judgment it has been held that an agreement of the
parties, after judgment, not to issue execution until a certain time,
and entered upon the docket, is no part of the judgment.18
5. Records Distinguished from Judgments.—Although it has been
said on high authority that a judgment is a solemn record,17 the
entry or record of a judgment should not be confused with the
judgment itself. The judgment is a judicial act of the court; the
8. Cook v. Moore, 100 N. C. 294, 6 26 Pac. 755, 35 A. S. R. 267.
S. E. 795, 6 A. S. R. 587.
14. Gill v. State, 39 W. Va. 479, 20
9. McCormiek v. Wheeler, 36 111. S. E. 568, 45 A. S. R. 928, 26 L.R.A.
114, 85 Am. Dec. 388.
655. And see Executions, vol. 10, p.
10. Callanan v. Votruba, 104 la. 672, 1218 et seq.
74 N. W. 13, 65 A. S. R. 538, 40
15. Bullock v. Bullock, 52 N. J. Eq.
L.R.A. 375.
561, 30 Atl. 676, 45 A. S. R. 528, 27
11. Whitwell v. Emory, 3 Mich. 84, L.R.A. 213.
59 Am. Dec. 220.
16. Codv v. Quinn, 28 N. C. 191, 44
Note: 28 L.R.A. 635.
Am. Dec. 75.
12. In re Weber, 4 N. D. 119, 59
17. Fayerweather v. Ritch, 195 U. S.
N. W. 523, 28 L.R.A. 621.
276, 25 S. Ct. 58, 49 U. S. (L. ed.)
13. Durant v. Comegys, 3 Idaho 67, 193.
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entry is the ministerial act of the clerk. The judgment is as final
and complete when pronounced by the court as when it is entered
and recorded by the clerk.18 Although such entry may be neces
sary to give full force to the judgment as affecting the rights of third
parties,19 the entry or recording of a judgment is not essential as
between the parties themselves.20 A judgment therefore is consid
ered as having been rendered when the court has pronounced a
decree which finally determines the rights of the parties and nothing
remains to be done but for the clerk to record the entry of the
judgment.1 The judgment itself is not what may be entered, but
is that which is considered and delivered by the court.1 Even if
the judgment may be proven only by the record, yet it derives its
force, not from its entry on the record, but from its rendition by
the court.8
6. Judicial Function in Rendering Judgments.—At an early stage
in the development of the English system of law the judgments ol
courts read as the judgments of the king. When he ceased to hold
the court in person, and delegated this function to one of his officers,
the character of the judgment remained the same. In this country
the power formerly vested in the king vests in the body of the people,
and the courts sit as their representative.4 Where a court consists
of several judges, the individual members of the court without consul
tation of all the judges as a court cannot enter a valid judgment in
a case after adjournment of the court, where the matter came before
the court in ite entirety before adjournment.5 As in other cases
of officers de facto where one illegally exercises th« office of judge
under color of a known election or appointment, he may nevertheless
be a judge de facto, and as such his pronouncements may be upheld
as valid and binding.6 Not infrequently nonjudicial functions are
conferred upon courts and judges, as for example the power and
duty of auditing and adjusting accounts in which the county is a
party interested.7 In such cases the action of the court is not judi
cial, and its allowance of an account has not the effect of a judg
ment, and does not preclude the county from resisting an action
18. Cook's Estate, 77 Cal. 220, 17
4. Bridges v. McAllister, 106 Ky.
Pac. 923, 19 Pac. 431, 11 A. S. R. 791, 51 S. W. 603, 90 A. S. R. 267,
267, 1 L.R.A. 567. See also infra, 45 L.R.A. 800.
par. 11.
5. Butts v. Armor, 164 Pa. St. 73,
19. See infra, par. 15.
30 Atl. 357, 26 L.R.A. 213.
20. See infra, par. 16.
6. State v. Carroll, 38 Conn. 449, 9
1. State v. Henderson, 164 Mo. 347, Am. Rep. 409. See Judges, ante, p.
64 S. W. 138, 86 A. S. R. 618.
518 et seq. ; Public Officers.
2. Davis v. Shaver, 61 N. C. 18, 91
7. Generally as to the power of a
Am. Dec. 92.
legislature to impose nonjudicial func3. State v. Henderson, 164 Mo. 347, tions on courts, see Courts, voL 7, p.
64 S. W. 138, 86 A. S. R. 618.
982 et seq.
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upon an account after its allowance.8 The effect of statutes requiring
the filing and presenting of claims against counties may be to deny
claimants the right to sue until this has been done. The fact that
a right of appeal to a court is granted to claimants does not neces
sarily imply that it acts as a court in allowing claims.9
7. Judgments as Contracts.—On the question whether a judgment
is a contract the decisions and still more especially the dicta of the
courts show much conflict.10 There are many cases that treat a
liability upon a judgment as contractual in its nature, and some that
call a judgment a contract,11 or a contract of record,12 or a contract
of the highest nature,18 or a specialty.14 It has also been said that
a judgment is in the nature' of a contract, and the obligation is on
the defendant to satisfy it from the time of its rendition if not legally
stayed.15 But if a judgment can properly be considered a contract,
it is only in a very recondite and remote sense of the term, since
a judgment does not come within any definition of a contract as
the term is normally used in constitutions and statutes. It is lack
ing in the element of an agreement or convention of the parties, the
meeting of the minds of the parties which is generally conceded to
be essential to a valid contract,18 for, usually at least, the defendant
has not voluntarily assented. All the authorities assert that the
existence of parties legally capable of contracting is essential to every
contract, and yet they nearly all agree that judgments entered against
lunatics and others incapable in law of contracting are conclusively
binding until vacated or reversed.17 The requisite promise to pay
a judgment is one which ia only implied by law,18 and the contract
8. Sears v. Stone County, 105 Mo. Mexico, 74 Conn. 652, 51 At1. 857, 92
236, 16 S. W. 878, 24 A. S. R. 378. A. S. R. 246; Anglo-American Pro9. Huntington County v. Heaston, vision Co. v. Davis Provision Co., 169
144 Ind. 583, 41 N. E. 457, 43 N. E. N. Y. 506, 62 N. E. 587, 88 A. S. R.
651, 55 A. S. R. 192 and note. And 608.
see Counties, vol. 7, p. 958 et seq.
14. Barber v. International Co. of
10. Note: 17 L.R.A. 611.
Mexico, 74 Conn. 652, 51 Atl. 857, 92
11. Simpson v. Cochran, 23 Ia. 81, A. S. R. 246.
92 Am. Dec. 410; Haynes v. Blanchard,
15. Note: 4 Ann. Cas. 169.
194 Mass. 244, 80 N. E. 504, 120 A.
16. Wyoming Nat. Bank v. Brown,
S. R. 551.
7 Wyo. 494, 53 Pac. 291, 75 A. S. R,
Note: 17 L.R.A. 611.
935. See Contracts, vol. 6, p. 586.
12. Louisiana v. New Orleans, 109
17. Louisiana v. New Orleans, 109
U. S. 285, 3 S. Ct. 211, 27 U. S. (L. U. S. 285, 3 S. Ct. 211, 27 U. S. (L.
ed.) 936; Barber v. International Co. ed.) 936; O'Brien v. Young, 95 N. Y.
of Mexico, 74 Conn. 652, 51 Atl. 857, 428, 47 Am. Rep. 64.
92 A. S. R. 246; Mariette Chair Co. v.
Note: 2 A. S. R. 414.
Henderson, 121 Ga. 399, 49 S. E. 312,
See infra, par. 155.
104 A. S. R. 156, 2 Ann. Cas. 83;
18. Gutta-Percha, etc., Mfg. Co. v.
Henry v. Henry, 11 Ind. 236, 71 Am. Houston, 108 N. Y. 276, 15 N. E. 402,
Dec. 354; Gebhard v. Garnier, 12 Bush 2 A. S. R. 412; Livingston v. Living(Kv.) 321, 23 Am. Rep. 721.
ston, 173 N. Y. 377, 66 N. E. 123, 93
13. Barber v. International Co. of A. S. R. 600, 61 L.R.A. 800.
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or agreement Which the law implies is simply that the parties will
stand to and abide by what has been decreed in the case upon the
law and the facts then involved or which could have been properly
involved.19 While therefore in one sense a judgment may be regarded
as raising an implied contract,29 it is not a contract in the strict
sense of the term,1 or in the ordinary sense of an agreement reached
between persons to whose terms their mutual assent has been given.2
A judgment or decree by consent comes 'nearer to a contract than
any other ; but even such is only the result of an antecedent contract,
liability, or penalty. Where a contract is enforced by judgment, it
enters into and becomes a part of the judgment, but still that judg
ment is not the obligation of the contract, but is the authorized power
under which those antecedent obligations are to be enforced.8 It is
undoubtedly true, however, that in some senses and for some pur
poses, a judgment is treated and considered as a contract.4 Thus
judgments are usually classified as contracts with reference to actions
and remedies thereon,5 including the remedy by attachment or gar
nishment,9 and an act conferring on certain courts jurisdiction over
actions on contracts where the amount in dispute does not exceed
certain limits has been construed to apply to judgments as a species
of contracts.7 In regard to the statute of limitations and laws per
mitting the revival of actions by new promises or acknowledgments,
the authorities are divided. On the one side it has been held' that
a judgment is not a contract and therefore a judgment debtor's
written acknowledgment of the validity of a debt evidenced by a
judgment does not take the judgment out of the operation of such
19. Marietta Chair Co. v. Hender- N. E. 123, 93 A. S. R. 600, 61 L.R.A
son, 121 Ga. 399, 49 S. E. 312, 104 A. 800.
S. R. 156, 2 Ann. Cas. 83.
3. Sprott v. Reid, 3 G. Greene (la.)
20. Barber v. International Co. of 489, 56 Am. Dec. 549.
Mexico, 74 Conn. 652, 51 Atl. 857, 92
4. Blount v. Windley, 95 U. S. 173,
A. S. R. 246.
24 U. S. (L. ed.) 424.
1. Ferry v. Campbell, 110 la. 290,
6. Simpson v. Cochran, 23 la. 81,
81 N. W. 604, 50 L.R.A. 92; Dudley 92 Am. Dec. 410; Wattles v. Wayne
v. Lindsey, 9 B. Mon. (Ky.) 486, 50 Circuit Judge, 117 Mich. 662, 76 N.
Am. Dec. 522; Olson v. Dahl, 99 Minn. W. 115, 72 A. S. R. 590; Gutta-Percha,
433, 109 N. W. 1001, 116 A. S. R. 435, etc., Mfg. Co. v. Houston, 108 N. Y.
9 Ann. Cas. 252, 8 L.R.A.(N.S.) 444 ; 276, 15 N. E. 402, 2 A. S. R. 412.
Berkson v. Cox, 73 Miss. 339, 18 So.
6. Wattles v. Wayne Circuit Judge,
934, 55 A. S. R. 539 and note; Jones 117 Mich. 662, 76 N. W. 115, 72 A.
v. Hook, 2 Rand. (Va.) 303, 14 Am. S. R. 590; Meyer v. Brooks, 29 Ore.
Dec. 783.
203, 44 Pac. 281, 54 A. S. R. 790.
Note: 2 A. S. R. 414.
And see Attachment, vol. 2, p. 815;
2. Anglo-American Provision Co. v. Garnishment, vol. 12, p. 807 et seq.
Davis Provision Co., 169 N. Y. 506, 7. Stuart v. Lander, 16 Cal. 372, 76
62 N. E. 587, 88 A. S. R. 608; Living- Am. Dec. 538.
ston v. Livingston, 173 N. Y. 377, 66
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statute.8 On the other hand it has also been held that a judgment
is a contract debt within the meaning of a statute permitting a new
promise to revive debts after they have been barred by the statute
of limitations.9 The law is well settled that a judgment upon a tort
is not a contract within the meaning of the constitutional provision
against impairing the obligation of contracts,10 but it has been held
that a judgment for damages for a trespass to real estate, where the
tort benefited the tortfeasor's estate to the full extent of the actual
damages recovered by the injured party, is not a judgment upon a
tort, pure and simple, but upon a cause of action so far contractual
as to bring the judgment within the protection of the provisions of
the federal constitution against legislation impairing the obligation
of a contract.11 That there is no contract obligation to pay the
interest on judgments which is beyond legislative interference is
shown by legislation in this country and in England. Laws provid
ing that all judgments should draw interest and changing the rate
of interest on judgments have been applied to judgments existing
at the date of their enactment, and yet it was never supposed that
such laws impaired the obligation of contracts.12
8. Judgments as Debts.—A judgment is a chose in action,18 and
according to the views of Blackstone constitutes a debt.14 More recent
authorities also describe a judgment as being a debt15 or an indebt
edness,16 or evidence of indebtedness,17 or a debt of record.18 In the
classification of legal subjects it is called a debt of record, because
of the obligation to pay it, which is imposed on the party against
8. Berkson v. Cox, 73 Miss. 339, 18 47 Am. Rep. 64. And see ConstitoSo. 934, 55 A. S. E. 539 and note, tional Law, vol. 6, p. 350 et seq.;
9. Splide v. Johnson, 132 1a. 484, Interest, ante, p. 15 et seq.
109 N. W. 1023, 119 A. S. E. 578,
13. Ballinger v. Tarbell, 16 la. 491,
8 L.R.A.(N.S.) 439 and note.
85 Am. Dec. 527 and note; Hayes v.
10. Freeland v. Williams, 131 U. S. Rich, 101 Me. 314, 64 Atl. 659, 115
405, 9 S. Ct. 763, 33 U. S. (L. ed.) A. S. R. 314.
193; Evans-Snider-Buel Co. v. Mc14. Powell v. Oregonian R. Co., 36
Fadden, 105 Fed. 293, 44 C. C. A. 494, Fed. 726, 2 L.R.A. 270.
58 L.R.A. 900; Anniston v. Hurt, 140
15. Butler v. Rockwell, 17 Colo. 290,
Ala. 394, 37 So. 220, 103 A. S. R. 45; 29 Pac. 458, 17 L.R.A. 611; GuttaMcAfee v. Covington, 71 Ga. 272, 51 Percha, etc., Mfg. Co. v. Houston, 108
Am. Rep. 263; Livingston v. Living- N. Y. 276, 15 N. E. 402, 2 A. S. R.
ston, 173 N. Y. 377, 66 N. E. 123, 93 412.
A. S. R. 600, 61 L.R.A. 800 ; Sherman
16. Powell v. Oregonian R. Co., 36
v. Langham, 92 Tex. 13, 40 S. W. 140, Fed. 726, 2 L.R.A. 270.
42 S. W. 961, 39 L.R.A. 258.
17. Ambler v. Whipple, 139 H1. 311,
Note: 17 L.R.A. 613.
28 N. E. 841, 32 A. S. R. 202.
See also Constitutional Law, vol.
Note: Ann. Cas. 1915D 625.
6, p. 343.
18. Davidson v. Nebaker, 21 Ind.
11. Douglass v. Loftus, 85 Kan. 720, 334, 83 Am. Dec. 350; Attrill v. Hunt119 Pac. 74, Ann. Cas. 1913A 378, ington, 70 Md. 191, 16 Atl. 651, 14
L.RA.1915B 797.
A. S. R. 344, 2 L.R.A. 779, reversed
12. O'Brien v. Young, 95 N. Y. 428, on another point in 146 U. S. 657, 13
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whom it is rendered.19 This obligation is of the highest nature
known to the law, and it is enforceable against the judgment debtor,
as upon his promise to perform it.20 But the procuring of a judg
ment is not necessarily the equivalent of the creation of a debt, for
it has been held that the obtaining of a judgment against a munici
pality is not the creation of -a debt against it within the meaning
of a constitutional provision fixing a limit to the indebtedness which
the municipality may incur. Such judgment is merely conclusive
evidence of a pre-existing debt at the time of its rendition.1
9. Judgments as Vesting an Estate.—A judgment creditor is not
a purchaser,2 and he does not acquire any estate or interest in the
real property of the defendant, by virtue of the judgment or of the
lien.8 Since a judgment does not amount to a transfer of title it
does not destroy the seisin of the defendant, nor take away his capac
ity to convey,4 nor does the mere rendition of a judgment against a
property owner change his interest in the property within the mean
ing of an insurance policy which is to become void if any change
takes place in the interest, title, or possession of the subject of insur
ance.5 But while a judgment does not vest in the creditor any legal
interest or property right in the land of the defendant, nevertheless
by securing judgment, a plaintiff acquires certain valuable and sub
stantial rights. Among those generally recognized are the right to
have the judgment docketed so that it may operate as a lien,6 and
the power to make the lien of his judgment effectual, by following
up the steps of the law, and consummating it by an execution and
levy on the land.7 The Lien of a judgment gives the judgment credS. Ct. 224, 36 U. S. (L. ed.) 1123; Gill Parks v. People's Bank, 97 Mo. 130,
v. State, 39 W. Va. 479, 20 S. E. 568, 11 S. W. 41, 10 A. S. B. 295; Bruce
45 A. S. R. 928, 26 L.R.A. 655.
v. Nicholson, 109 N. C. 202, 13 S. E.
19. Attrill v. Huntington, 70 Md. 790, 26 A. S. R. 562; Cradlebaugh v.
191, 16 Atl. 651, 14 A. S. R. 344, 2 Pritchett, 8 Ohio St. 646, 72 Am. Dec.
L.R.A. 779, reversed on another point 610; Witmer's Appeal, 45 Pa. St. 455,
in 146 U. S. 657, 13 S. Ct. 224, 36 U. 84 Am. Dec. 505; Gilbert v. Stockman,
S. (L. ed.) 1123.
81 Wis. 602, 51 N. W. 1076, 52 N. W.
20. Livingston v. Livingston, 173 N. 1045, 29 A. S. R. 922.
Y. 377, 66 N. E. 123, 93 A. S. R. 600,
4. Fuller v. Hubbard, 6 Cow. (N.
61 L.R.A. 800.
Y.) 13, 16 Am. Dec. 423.
1. Edmundson v. Independent School
5. Kelley v. People's Nat. Fire Ins.
Dist. of Jackson, 98 la. 639, 67 N. W. Co., 262 111. 158, 104 N. E. 188, 50
671, 60 A. S. R. 224.
L.R.A.(N.S.) 1164 and note.
2. Indiana, etc., R. Co. v. Bird, 116
6. McKittrick v. Cahoon, 89 Minn.
Ind. 217, 18 N. E. 837, 9 A. S. R. 842. 383, 95 N. W. 223, 99 A. S. R. 606,
3. Massingill v. Downs, 7 How. 760, 62 L.R.A. 757. And see infra, par.
12 U. S. (L. ed.) 903; Ward v. Cham- 273 et seq.
berlain, 2 Black 430, 17 U. S. (L. ed.)
7. Conrad v. Atlantic Ins. Co., 1
319; Baker v. Morton, 12 Wall. 150, Pet. 438, 7 U. S. (L. ed.) 637; Cradle20 U. S. (L. ed.) 262; Walton v. Har- baugh v. Pritchett, 8 Ohio St. 646, 72
groves, 42 Miss. 18, 97 Am. Dec. 429 ; Am. Dec. 610.
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itor a prior right as against a general creditor to enforce his claim
by levy upon and sale of the debtor's legal or equitable estate in
land.8 The courts therefore recognize that a judgment is personal
property.0 and that it is such a vested right of property that the
legislature cannot by a retroactive law either destroy or diminish
its value.10
11. Rendition, Entry and Form of Judgments
Rendition of Judgments
10. Duty of Court to Render Judgment.—Unless a verdict is
stayed, or in some way set aside, the plaintiff ordinarily is entitled
to have judgment rendered on it at any time before the right is
barred by a statute of limitations.11 .Not only may the court have
authority, but it may be its duty, to render judgment either on the
motion of the plaintiff 12 or on motion of the unsuccessful party.
If the latter makes such motion he is not thereby precluded from
obtaining a review of errors in the court of la.st resort.18 It has been
asserted ihat judgment may be entered after its rendition at the
request of one not a party to the action. It is the duty of the court
to have the judgment entered, no matter by whom its attention may
be called to the matter.14 The court should even act on its own
motion and render such judgment as, upon the whole record, the
law requires, without regard to any request or want of request there
for.15 Sometimes it is made the statutory duty of judges to render
judgment within a designated time after the submission of the cause
or some other act, and sometimes a specified period is required to
elapse between the two acts.16 But in all cases in order to confer
jurisdiction on a court to render a judgment, a petition or complaint
must be filed in the court where a judgment is sought, or the sub
ject matter must be otherwise presented for its consideration in some
mode sanctioned by law.17
8. Ward v. Chamberlain, 2 Black
Note: 11 A. S. R. 278.
430, 17 U. S. (L. ed.) 319; Hunter v.
12. Carlson v. Benton, 66 Neb. 486
Citizens' Savings, etc., Co., 157 la. 168, 92 N. W. 600, 1 Ann. Cas. 159.
138 N. W. 475, Ann. Cas. 1915C 1019 ;
13. Carlson v. Benton, 66 Neb. 480
Gilbert v. Stockman, 81 Wis. 602, 51 92 N. W. 600, 1 Ann. Cas. 159.
N. W. 1076, 52 N. W. 1045, 29 A.
14. Cook's Estate, 77 Cal. 220, 17
S. R. 922. See infra, par. 280 et seq. Pac. 923, 19 Pac. 431, 11 A. S. R.
9. Wilson v. Brookshire, 126 Ind. 267, 1 L.R.A. 567.
497, 25 N. E. 131, 9 L.R.A. 792.
15. Johnson v. White Mountain
10. Merchants' Hank of Danville v. Creamery Assn, 68 N. II. 437, 36 Atl.
Ballou, 98 Va. 112, 32 S. E. 481, 81 13, 73 A. S. R. 610.
A. S. R. 715, 44 L.R.A. 30G.
16. Note: 49 L.R.A. 224.
11. Person v. Barlow, 35 Miss. 174,
17. Swing v. St. Louis Refrigerator,
72 Am. Dec. 121.
etc., Co., 78 Ark. 246, 93 S. W. 978.
R. C. L. Vol. XV.—37.
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11. Distinction between Rendition and Entry of Judgment.—A
distinction should be drawn between the rendition of a judgment
by a court and its entry of record by the clerk of the court. The
judgment is essentially the act of the court,18 while the entry of it
among the files of a court is considered a clerical or ministerial act,19
which does not constitute an integral part of the judicial act of
rendering a judgment.20 When the court orally pronounces a judg
ment in apt language which finally determines the rights of the
parties to the action, and leaves nothing more to be done except
the ministerial act of the clerk in entering it, the judgment is deemed
to have been rendered,1 although it is not considered as entered until
written in the judgment book or other place of record.2 The entry
of the judgment is merely a memorial of what the judgment con
sisted. The judgment itself is not what may be entered, but is what
is considered and delivered by the court.8
12. Judgments on Verdict and for Costs.—In judicial proceedings
judgments may be rendered under a variety of different circumstances.
In actions at common law, the situation most frequently arising under
which a judgment may be rendered is after a trial and determination
of the facts by the general verdict of a jury,4 but in certain classes
of actions special verdicts may be returned and then it is the function
of the court to order what judgment shall be entered.5 Since lia
bility for costs generally is a legal consequence to the entry of a
judgment, the court may render judgment for costs as part of the
general judgment and as an incident thereto.6 Even a judgment of
dismissal usually carries with it the costs of the action,7 and a judg
ment for costs may be such a valid operative judgment as will author
ize the execution and sale of the property of the defendant normally
subject to execution for judgments.8 In proper cases the court may
115 A. S. R. 38; First Baptist Church
2. Durant v. Comegys, 3 Idaho 67,
of Paris v. Fort, 93 Tex. 215, 54 S. W. 26 Pac. 755, 35 A. S."R. 267.
892. 49 L.R.A. 617.
3. Davis v. Shaver, 61 N. C. 18, 91
18. State v. Henderson, 164 Mo. 347, Am. Dec. 92. See aiso supra, par. 5.
64 S. W. 138, 86 A. S. R. 618.
4. See Verdicts.
19. Cook's Estate, 77 Cal. 220, 17
5. Baltimore, etc., R. Co. v. Nobil,
Pac. 923, 19 Pac. 431, 11 A. S. R. 85 Ohio St. 175, 97 N. E. 374, Ann.
267, 1 L.R.A. 567 ; Comstock v. Boyle, Cas. 1913A 1019 and note.
134 Wis. 613, 114 N. W. 1110, 126
6. Ayer v. Ashmead, 31 Conn. 447,
A. S. R. 1033.
83 Am. Dec. 154. Generally as to
20. Callanan v. Votruba, 104 la. 672, award of costs, see Costs, vol. 7, p.
74 N. W. 13, 65 A. S. R. 538, 40 795 et seq.
L.R.A. 375. And see supra, par. 5.
7. In re Weber, 4 N. D. 119, 59 N.
1. Cook's Estate, 77 Cal. 220, 17 W. 523, 28 L.R.A. 621.
Pac. 923, 19 Pac. 431, 11 A. S. R.
8. Sprott v. Reid, 3 G. Greene (la.)
267, 1 L.R.A. 567; Durant v. Comegvs, 489, 56 Am. Dec. 549.
3 Idaho 67, 26 Pac. 755, 35 A. S. R.
267.
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render judgment for costs in favor of the defendant instead of the
plain tiff. 9
13. Judgments on Pleadings.—In determining the right of a party
to a judgment on the pleadings, the real question to be determined
is the sufficiency of the admitted facts to warrant the judgment ren
dered, and the materiality of those upon which issue is joined. A
motion for judgment on the pleadings, based on the facts thereby
conceded, cannot be sustained, except where, under such facts, a
judgment different from that pronounced could not be rendered,
notwithstanding any evidence which might be produced. In other
words, it cannot be sustained unless, under the admitted facts, the
moving party is entitled to judgment,, without regard to what the
lindings might be on the facts upon which issue is joined.10 Where
issue is joined upon a single material proposition a judgment on the
pleadings is improper.11 A defendant's motion for a judgment in
his favor on the pleadings has the effect of admitting all the allega
tions of the complaint and all the affirmative averments of the reply,
considered together, and with such admission there is no necessity
for any proof upon the part of the plaintiff.12 It has been held that
judgment upon the pleadings may be entered after the verdict has
been set aside on a motion for judgment non obstante veredicto, which
makes the necessary averments, but which cannot be sustained as a
motion of the latter kind because it was not made until after the
judgment was entered.18
Entry of Judgments
14. Statutory Requirements as to Entry.—The proceedings and
practice in the entry of judgments in practically all the states are
governed by statutory provisions.14 In some jurisdictions statutes
expressly provide that all judgments must be entered in the journal
of the court with a clear specification of the amount to be recovered,
the relief granted, or other order of the court, and under statutes
of this character it will be the duty of the clerk of the court to enter
properly all judgments 15 in the judgment book 16 or other record
9. Porter v. Liseora, 22 Cal. 430, 83 141 N. W. 501, 47 L.R.A.(N.S.) 853.
Am. Dec. 76.
15. Callantfn v. Votruba, 104 la. 072,
10. Mills v. Hart. 24 Colo. 505, 52 74 N. W. 13, 65 A. S. R. 538, 40
Pac\ 680, 65 A. S. R. 241.
L.R.A. 375; Cockrell v. Schmitt, 20
11. Norris v. Lillv, 147 Cal. 754, 82 Okla. 207, 94 Pac. 521, 129 A. S. R.
Pac 425, 109 A. S. R. 188.
737; State v. Brown, 31 Wash. 397,
12. Fishburne v. Merchants Bank, 72 Pac. 86, 62 L.R.A. 974.
42 Wash. 473, 85 Pac. 38, 7 Ann. Cas.
16. State v. Weber, 96 Minn. 422,
848.
105 N. W. 490, 113 A. S. R. 030; In
13. Hurt v. Ford. 142 Mo. 283, 44 re Weber, 4 N. D. 119, 59 N. W. 523,
S. W. 228, 41 L.R.A. 823. And see 28 L.R.A. 621 and note.
infra, par. 45 et seq.
Note: 87 A. S. R. 605.
14. Nadcrhoff v. Benz. 25 N. D. 165.579
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provided for that purpose.17 It seems that the entry of a judgment
or order in a wrong book will not affect its validity or conclusiveness
so long as the book used is a part of the court's records,18 but it has
been held that the entry of a judgment in a record book unknown
to the law is ineffectual as regards the rights of third parties.19 An
entry upon the trial docket of the word "judg't," made in open
court in accordance with its regular rules and practice, has been held
to be an entry of a regular judgment. aw Elsewhere the proper prac
tice is to spread orders and judgments at length upon the records of
the trial court.1 As heretofore stated a distinction is drawn between
the judicial functions of a judge in rendering a judgment and the
ministerial functions of a clerk of the court in entering such judg
ment,2 and since the entry of a judgment by the clerk is a minis
terial and not a judicial act,8 a failure of the clerk to comply with
a statute directing the entry of a judgment is not fatal.4 Yet in
some jurisdictions the making of a proper record of a judgment is
required by law in order that such judgment may operate as a lien,5
and it has been held that where an entry of the particular number
of a judgment is prescribed by law as an essential part of the record
in creating a lien, the number of the judgment cannot be dispensed
with ; and the registry of the abstract without giving such number
does not create a lien.6
15. Purposes for Which Entry Is Essential.—Apart from the ques
tion of the effect, as between the parties, of. a failure to enter or record
a judgment 7 the general rule is that for most purposes some entry
or record of a judgment or order is necessary to its completion.8
Judgments in order to bind land as against persons having no actual
notice thereof must appear of record in the manner prescribed by
the law; that is, they must be found in records in which they are
by statute required to be entered. A judgment, though formally
entered and signed upon a paper duly filed, and attached to the
court files, will not operate as a lien if it cannot be found in the
17. Anderson v. Anderson, 161 Ky.
4. Hall v. Tuttle, 6 Hill (N. Y.) 38,
18, 170 S. W. 213, L.R.A.1915C 581. 40 Am. Dec. 382.
18. Note: 28 L.R.A. 625.
5. See infra, par. 15.
19. Western Sav. Co. .v. Cnrrey, 39
6. Bonner v. Grisby, 84 Tex. 330,
Ore. 407, 65 Pac. 360, 87 A. S. R. 19 S. W. 511, 31 A. S. R. 48.
660.
7. As to pecessity of entry of judg20. Davis v. Shaver, 61 N. C. 18, ment as between the parties, see in91 Am. Dec. 92. As to the form of fra, par. 16.
judgments, see infra, par. 29 et seq.
8. Anderson v. Anderson, 161 Kv.
1. Orchard v. Wright-Dalton-Bell- 18, 170 S. W. 213. L.R.A.1915C 581.
Anchor Store Co., 225 Mo. 414, 125
Note : 28 L.R.A. 621.
S. W. 486, 20 Ann. Cas. 1072.
As to the distinction between, the
2. See supra, par. 5, 11.
entry and the rendition of judgments,
3. Puckett v. Guenther, 142 la. 35, see supra, par. 11.
120 N. W. 123, 134 A. S. R. 402.
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books provided by law as the place for recording judgments.9 Proper
entry of a judgment is also necessary to a right of action on it or
growing out of it,10 and it is a general rule of law that the record
entry of a judgment must be shown in order that it may be intro
duced in evidence.11 Although an unrecorded judgment for the recov
ery of land may not be void, it will be inadmissible in evidence at
least against an innocent purchaser.12 Since an action cannot be
brought on a judgment without first showing that it has been duly
entered, the statute of limitations against actions on judgments is
put in motion and runs from the time of the entry and not the
rendition of the judgment.18
16. Necessity of Entry as between Parties.—In harmony with
the recognized distinction between the rendition of a judgment and
its entry 14 the general rule is that as soon as a judgment is rendered
the rights of the parties become established, and as between the liti
gants it is not necessary that it should be entered of record.15 As
between the parties the validity of a judgment properly rendered is
not affected by the delay of the clerk in entering it in the court
records,18 nor by his omission altogether to record it in pursuance
of statutory provisions making it the duty of the clerk to enter all
judgments of record.17 Thus title to land will vest forthwith on rendi
tion of a judgment or decree to that effect,18 and a judgment of
divorce, after being signed by the judge and filed with the clerk, is
binding upon the parties and their privies, although not entered by
the clerk.19 In most jurisdictions no entry of a judgment is con
sidered necessary to make it effective between the parties, but this
rule does not appear to be universal, for it has sometimes been held
that in order to give validity to a judgment some written evidence
contained in the papers or on the docket that it has been rendered
. is essential.20
9. Aetna Life Ins. Co. v. Hesser, 77
14. See supra, par. 11.
Ia. 381, 42 N. W. 325, 14 A. S. R.
15. Cook's Estate, 77 Cal. 220, 17
297, 4 L.R.A. 122.
Pae. 923, 19 Pac. 431, 11 A. S. R.
10. Note: 28 L.R.A. 634.
267, 1 L.R.A. 567; Fontaine v. Hudson,
11. In re Cook, 77 Cal. 220, 17 Pac. 93 Mo. 62, 5 S. W. 692, 3 A. S. R.
923, 19 Pac. 431; 11 A. S. R. 267, 1 515; State v. Henderson, 164 Mo. 347,
L.R.A. 567; Cockrell v. Schmitt, 20 64 S. W. 138, 86 A. S. R. 618; CockOkla. 207, 94 Pac. 521, 129 A. S. R. rell v. Schmitt, 20 Okla, 207, 94 Pac.
737 and note; Haines v. West, 101 521, 129 A. S. R. 737.
Tex. 226, 105 S. W. 1118, 130 A. S.
16. State v. Henderson, 164 Mo. 347,
R. 839.
64 S. W. 138, 86 A. S. R. 618.
12. Haines v. West, 101 Tex. 226,
17. Note: 28 L.R.A. 626, 635.
105 S. W. 1118, 130 A. S. R. 839.
18. Note: 28 L.R.A. 635.
13. Crim v. Kessing, 89 Cal. 478,
19. Newman's Estate, 75 Cal. 213,
26 Pac. 1074, 23 A. S. R. 491.
16 Pac. 887, 7 A. S. R. 146.
Note: 28 L.R.A. 634.
20. McClain v. Davis, 37 W. Va.
And see generally, Limitation of . 330, 16 S. E. 629, 18 L.R.A. 634.
ACtIONS.
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17. Entry of Judgments by Confession or on Default without
Action by Court.—The practice of allowing clerks and prothonotaries
to enter judgments by default and on confession without any direc
tion of the court or judge is of very ancient origin, dating back nearly
to the time when written pleadings were substituted for oral.1 Every
judgment may be viewed in a double aspect. In one view a judgment
represents the result of the mental operation of someone clothed with
the legal power to hear and determine questions of fact or mixed
questions of law and fact. In another aspect a judgment may not
require any mental operation at all, as in the case of judgments by
default or those entered on warrants of attorney. In case the facts
and conditions upon which the judgment is based are conceded or
not disputed, the law may direct what the judgment shall be, and
in such event may also designate the person who shall enter the
judgment which the law directs.2 Hence in a number of jurisdic
tions clerks of court are recognized as having power to enter judg
ments by default,8 or by confession,4 without any order of the court.5
The only difference between entering a judgment by confession and
entering one upon default is that, in the first instance, the defendant
in proper terms expressly confesses judgment, while in the second
he tacitly consents by his silence that judgment may be entered against
him for the amount claimed in the complaint. In entering judg
ment, therefore, in either case, the clerk acts merely ministerially,
and with either the expressed or implied consent of the defendant.6
In all such cases, however, the clerk must bring himself strictly
within the scope of the power conferred on him by statute.7 He has
power only to enter up a judgment when certain papers have been
filed with him. The sufficiency of the papers is not considered a
question within his power of determination, although he may, of
course, refuse to act unless the papers filed are such as purport to
conform to the requirements of law.8 When properly entered such
judgments are treated as of like effect as those ordered by the court.
They are subject to correction on appeal or on motion, and until
1. Fred Miller Brewing Co. v. Capital Ins. Co., I11 1a. 590, 82 N. W.
1023, 82 A. S. R. 529. For a general
consideration of judgments by default
see infra, par. 112; as to judgments
by confession, see infra, par. 91.
2. Utah Ass'n of Credit Men v.
Bowman, 38 Utah 326, 113 Pac. 63,
Ann. Cas. 1913B 334.
3. Reinhart v. Lugo, 86 Cal. 395, 24
Pac. 1089, 21 A. S. R. 52.
.
4. Fred Miller Brewing Co. v. Capi-

tal Ins. Co., I11 1a. 690, 82 N. W.
1023, 82 A. S. R. 529.
5. Hersey v. Walsh, 38 Minn. 521,
38 N. W. 613, 8 A. S. R. 689.
6. Utah Ass'n of Credit Men v. Bowman, 38 Utah 326, 113 Pac. 63, Ann.
Cas. 1913B 334.
7. Reinhart v. Lugo, 86 Cal. 395,
24 Pac. 1089, 21 A. S. R. 52. And
see infra, par. 103, 116.
8. Gardner v. Bunn, 132 111. 403, 23
N. E. 1072, 7 L.R.A. 729.
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corrected are as much a verity as though the court had rendered
them.9
18. Time and Notice of Entry.—Since the act of entering a judg
ment is considered a ministerial duty to be performed by clerks, the
view generally recognized is that delay or neglect on the part of
the clerk should not be allowed to impair the validity and effect of
the judgment. Hence it has been held that it is not essential to
the validity of a sale that the judgment, if duly rendered, should
also have been properly entered before the writ of execution based
thereon had been issued.10 It has been said that the formal entry
of a judgment may be made at any time, and that although a statute
may require all judgments to be forthwith rendered and entered upon
the return of a verdict, a judgment will not be reversed because it
has not been entered in the docket until after two or three days'
delay.11 Nor is it fatal to a judgment that it is not entered by the
clerk until after the expiration of the term of office of the judge
who rendered it.12 If the day on which the verdict is received is
a legal holiday judgment may nevertheless be entered on such day,18
and the entry of a judgment by the clerk on Sunday has been held
to be regular.14 Judgments have been upheld even when they have
been entered in the nighttime, and in the law office of counsel, near
to the courthouse, for convenience, instead of in the regular office
of the clerk.15 Ordinarily the party against whom the judgment is
rendered is not entitled to notice of its entry,16 but where a statute
requires that notice of an intended assessment of damages should be
furnished the adverse party, the entry of judgment without the giv
ing of such notice has been held to be an irregularity.17
19. Proceedings to Compel Entry.—It is usually within the power
of litigating parties to compel the proper officers of a court to per
form their duties in regard to the entry of judgments and the making
up of a proper record. A party to be affected by the record, and
desiring it to be complete before it is signed by the judge, may by
the exercise of ordinary care see to it that it is correctly made up,
9. Fred Mifler Brewing Co. v. Capi14. Packett v. Guenther, 142 1a. 35,
tal Ins. Co., I11 la. 590, 82 N. W. 120 N. W. 123, 134 A. S. R. 402 and
1023, 82 A. S. R. 529.
note.
10. Weigley v. Matson, 125 111. 64,
15. Sharp v. Danville, etc., R. Co.,
16 N. E. 881, 8 A. S. R. 335.
106 N. C. 308, 11 S. E. 530, 19 A.
Note: 129 A. S. R. 746.
S. R. 533.
11. Hall v. Tuttle, 6 Hill (N. Y.)
16. Cook's Estate, 77 Cal. 220, 17
38, 40 Am. Dec. 382 and note.
Pac. 923, 19 Pac. 431, 11 A. S. R.
12. Crim v. Kessing, 89 Cal. 478, 26 267, 1 L.R.A. 567.
Pac. 1074, 23 A. S. R. 491.
17. Naredhoff v. Benz, 25 N. D. 165.
13. Note: 19 L.R.A. 318.
141 N. W. 501, 47 L.R.A.(N.S.) 853.
«
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and if he fails to do so, he cannot afterward complain.18 It is the
duty of a judge on request of the parties to sign such judgments
and decrees as may by law require his signature, and an appellate
court in remanding cases may order the judges of the lower court
to sign the judgments in such cases. This applies even to the sign
ing of judgments rendered by the predecessors in office of the judges
directed to sign such judgments.19 While it is the general rule that
mandamus will not lie to control the discretion of a court or officer,
yet mandamus will lie to compel a particular action by an inferior
tribunal or officer, when the law clearly establishes the petitioner's
right to such action.20 And applying this principle it has been held
that as the entry of a default judgment is a mere ministerial act and
does not constitute the judgment itself, if the right to the judgment
is clear, mandamus will lie to compel the proper official to make an
entry thereof. If a clerk of a court refuses to perform a legal duty,
such as entering a judgment by default, which the plaintiff was
entitled to have performed, the proper practice is for the plaintiff
to call the fact to the attention of the judge of the court, and by
motion or otherwise invoke his aid. If the clerk persists in his refusal
after being directed by the judge he will place himself in contempt
of court and become subject to puni.-hn.ont.1
20. Filling up by Clerks of Blank Entries in Judgments.—The
work of filling up blanks left by a judge in rendering and signing
a decree or judgment is usually considered to be merely clerical,
requiring the exercise of no judicial function. Hence it is a work
which may with propriety be left to be performed by the clerk of
court.2 Thus where a court renders judgment, signs the minutes,
leaving blank pages in front of the signature to be filled in with
the judgment, and then adjourns, and subsequently the clerk enters
the judgment on the pages left for that purpose, the record of the
judgment cannot be impeached, provided the judgment entered up
is the same as the one directed by the court.8 It is part of the ordi
nary duty of the clerk of a court of record to extend the records of
the court, from the process and pleadings on file, and from the min
utes and entries on the dockets, and he should rely upon the entries
Generally as to the assessment of dam1. Utah Ass'n of Credit Men v. Bowages on default, see Damages, vol. 8, man, 38 Utah 326, 113 Pac. 63, Ann.
p. 670 et seq.
Cas. 1913B 334 and note.
18. Childress v. Carley, 92 Miss. 571,
2. Wilson v. Otis, 71 N. H. 483, 53
46 So. 164, 131 A. S. R. 546.
Atl. 439, 93 A. S. R. 564.
19. Anderson v. Anderson, 161 Ky.
For the distinction between the judi18, 170 S. W. 213, L.R.A. 1915C 581. cial function of the court in rendering
20. Board of Police v. Grant, 9 judgment and the ministerial function
Smedes & M. (Miss.) 77, 47 Am. Dec. of the clerk of court in entering judg102.
ment, see supra, par. 5, 11.
Note: Ann. Cas. 1913B 344.
3. Childress v. Carley, 92 Miss. 571;
And see Mandamus.
46 So. 164, 131 A. S. R. 546.
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made as correct and cannot resort to extrinsic evidence as a means
of determining what was the judgment of the court; * nor, it has been
held, can the practice of clerks to take minutes and docket entries
of proceedings, and subsequently to enter them at length in technical
language, according to established forms, properly be extended to a
case in which the clerk made the single entry of "judgment," and
then, out of court, fixed the liability of the parties from mere recollec
tion as to how the judgment should be entered at length.1
21. Signing of Judgments.—As a general rule it is not required
by statute or otherwise that a judgment must be signed in order to
be effective,6 and it has been held that a judgment which is produced
from the original records of the court in which it was rendered needs
no signature or exemplification. The signature by the judge is Uierely
to give the clerk a surer means of correctly entering that which has
been adjudged.7 Even where a statute exists directing that judgments
be signed, such provision has been construed as merely directory and
it has been declared that other evidence to establish its verity as a
record may be considered,8 and that a noncompliance with such stat
ute will not invalidate the judgment.9 In some jurisdictions, how
ever, it is deemed indispensable to the validity of a judgment that
it should be signed by the presiding judge or justice of the court,10
and where this is the case, it seems that a decree signed in vacation
is not effective until filed in court.11 Upon the failure of the judge
rendering a judgment to authenticate it during his term of office,
it has been held that it may be authenticated by his successor with
out impairing its effect,12 and in some jurisdictions the statute ex
pressly provides that on the death of a judge, or when from any
cause the office is vacant, or when the judge is absent, his successor,
no matter how chosen, may sign any order of court left unsigned
4. Frink v. Frink, 43 N. H. 508, 80
9. Childs v. McChesney, 20 la. 431,
Am. Dec. 189, 82 Am. Dec. 172.
89 Am. Dec. 545; Scott v. Rohman,
5. Montgomery v. Murphy, 19 Md. 43 Neb. 618, 62 N. W. 46, 47 A. S. R.
576, 81 Am. Dec. 652.
767.
6. Cook's Estate, 77 Cal. 220, 17
10. Harper v. Raisin Fertilizer Co.,
Pac. 923, 19 Pac. 431, 11 A. S. R. 158 Ala. 329, 48 So. 589, 132 A. S. R.
267, 1 L.R.A. 567; Crim v. Kessing, 32; Raymond v. Smith, 1 Mete. (Ky.)
89 Cal. 478, 26 Pac. 1074, 23 A. S. R. 65, 71 Am. Dec. 458; Anderson v.
491; Fontaine v. Hudson, 93 Mo. 62, Anderson, 161 Kv. 18, 170 S. W. 213,
5 S. W. 692, 3 A. S. R. 515; Ritchie L.R.A.1915C 581.
v. Carpenter, 2 Wash. 512, 28 Pac.
11. Harper v. Raisin Fertilizer Co.,
380, 26 A. S. R. 877.
7. Cook's Estate, 77 Cal. 220, 17 R. 32.
Pac. 923, 19 Pac. 431, 11 A. S. R. 267,
12. Crim v. Kessing, 89 Cal. 478,
1 L.R.A. 567; Crim v. Kessing, 89 Cal. 26 Pac. 1074, 23 A. S. R. 491; Ander478, 26 Pac. 1074, 23 A. S. R. 491. son v. Anderson, 161 Ky. 18, 170 S.
8. Secombe v. Steele, 20 How. 94, W. 213, L.R.A.1915C 581.
15 U. S. (L. ed.) 833.
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by the predecessor.18 The distinction elsewhere drawn between the
judicial functions of a judge and the ministerial functions of a clerk
of court in rendering and entering judgments 14 furnishes an addi
tional reason why the failure of a clerk of court to comply with a statu
tory duty of signing entries of judgments should not be considered
a fatal omission. His failure to sign the record of the judgment on
entering up a judgment is a mere clerical error and therefore should
not be allowed to impair the validity of a formal judgment.15
Docketing and Recording of Judgments
22. Judgment Roll.—In a number of states a judgment roll must
be made and filed before a judgment can be legally docketed.16 It is
usually the duty of the clerk of the court to make up this judgment
roll " after the entry of the judgment,18 although provision may be
made conferring on the plaintiff or his attorney the right to furnish
it to the clerk of court.19 Not infrequently the statute explicitly enu
merates the papers which shall be included and constitute parts of
the judgment roll.20 Mot every paper filed of record in a cause of
action resulting in a judgment is considered a part of the judgment
roll. Thus it has been decided that an order for publication of sum
mons is not therein included.1 It has also been held that in a cause
of action in which there is no recognized necessity for the filing of
"findings" by the court a paper entitled "Findings" and bound with
the rest of the judgment roll may be disregarded as an immaterial
paper not rightfully a part of the roll.2 When judgment rolls and
entries have been lost they may be substituted, by order of court,
independent .of statutory authorization, and the matters thus substi
tuted become of equal validity to those which are destroyed. Such
substitution may be ordered upon a showing by affidavits as to what
the lost records contained, after a personal notice upon the opposite
party, sufficiently explicit to advise him of the nature of the motion,
13. Anderson v. Anderson, 161 Ky. McGuire, 12 S. D. 226, 80 N. W. 1074,
18,' 170 S. W. 213, L.R.A.1915C 581. 76 A. S. R.. 598, 47 L.R.A. 413.
14. See supra, par. 11.
20. Murray v. Murray, 115 Cal. 266,
15. Note: 28 L.R.A. 624.
47 Pae. 37, 56 A. S. R. 97, 37 L.R.A.
16. Note: 28 L.R.A. 632.
626; Rapid City First Nat. Bank v.
17. Vaughn v. Schmalsle, 10 Mont. McGuire, 12 S.' D. 226, 80 N. W. 1074,
186, 25 Pae. 102, 10 L.R.A. 411; In 76 A. S. R. 598, 47 L.R.A. 413.
re Weber, 4 N. D. 119, 59 N. W. 523, 1. McHatton v. Rhodes, 143 Cal. 275,
28 L.R.A. 621.
76 Pae. 1036, 101 A. S. R. 125.
18. Rockwood v. Davenport, 37 ' 2. Murray v. Murray, 115 Cal. 266,
Minn. 533, 35 N. W. 377, 5 A. S. R. 47 Pac. 37, 56 A. S. R. 97, 37 L.R.A.
872; In re Weber, 4 N. D. 119, 59 626. As to the distinction between
N. W. 523, 28 L.R.A. 621.
judgments and findings, see supra,
19. Rapid City First Nat. Bank v. par. 3.
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and to enable him to controvert the affidavits submitted in support
thereof.8
23. Docketing of Judgments; In General.—The docketing of a
judgment is a proceeding distinct from that of making up the judg
ment roll,4 or of entering the judgment in some record book which
could serve as an evidential means of proving it in courts of law.5
Generally the judgment roll is made up before the judgment is dock
eted.6 It has been said that a docket entry is no part of the judicial
proceeding, which instead ends with the entry of the judgment.7
That this is true is shown by the delay which may be permitted to
the clerk in entering a judgment on the docket, for example, the
clerk of the court whose duty it is to keep the docket may be given
for this purpose as long as thirty days next ensuing after the term
of court at which the judgment was rendered.8 Each court ordina
rily keeps its own separate judgment docket, which shows on its
face that it is the judgment docket of a particular court.9 The dis
tinction between docketing and entering a judgment may be illus
trated by noting that it has been held that there can be no judgment
capable of being docketed, or enforced in any manner, till it is entered
in the judgment book; and that a docketing without such entry is
of no avail, although a judgment roll, containing a purported copy
of a judgment in it, has been made up and filed.10 A judgment
docket should afford definite and reliable information, as respects
the court in which the judgment was rendered, the parties thereto,
the amount and the time when rendered.11 The law prescribes what
shall be recorded in it, and everybody has notice that he may find
there whatever ought to be there recorded, if, indeed, it exists. No
one is required to look elsewhere for such matters.12 If a judg
ment docket does not show the date of docketing the judgment, as
required by statute, there is no presumption that the clerk of the
court properly docketed the judgment at the date of its rendition,18
and an error of the clerk in failing to docket a judgment properly
will not authorize a court of chancery to interfere to deprive other
3. McLendon v. Jones, 8 Ala. 298,
9. Western Sav. Co. v. Currey, 39
42 Am. Dee. 640. For the general Ore. 407, 65 Pac. 360, 87 A. S. R.
power of courts to make substitutions 660.
to take the place of lost records, see
10. Rockwood v. Davenport, 37
Lost Papers and Records.
Minn. 533, 35 N. W. 377, 5 A. S. R.
4. See supra, par. 22.
872.
5. See supra, par. 14 et seq.
11. Western Sav. Co. v. Currey, 39
5. Ruth v. Wells, 13 S. D. 482, 83 Ore. 407, 65 Pac. 360, 87 A. S. R.
N. W. 568, 79 A. S. R. 902.
660.
7. Note: 87 A. S. R. 665.
12. Dewey v. Sugg, 109 N. C. 328,
8. Johnson v. Schloesser, 146 Ind. 13 S. E. 923, 14 L.R.A. 393.
509. 45 N. E. 702, 58 A. S. R. 367,
13. Western Sav. Co. v. Currey, 39
36 L.R.A. 59.
Ore. 407, 65 Pac. 360, 87 A. S. R. 660.
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judgment creditors of any priority acquired by such error.14 It is
sometimes provided by statute that every clerk neglecting to enter •
any judgment in the judgment docket shall be liable to any person
injured for the amount of damages sustained by such neglect, to be
recovered in an action against the clerk alone, or upon his official
bond against him and his sureties.15
24. Purposes Requiring Docketing.—While judgments are for
other purposes valid as soon as rendered, they do not generally become
liens upon real estate, at least as against subsequent purchasers or
incumbrancers without notice, until docketed.16 In most jurisdic
tions an undocketed judgment does not operate as a lien and does not
affect any lands of the debtor as against other judgment creditors
without notice of such judgment.17 And if, when a mortgage is
executed and recorded, no judgment against the mortgagor appears
on the judgment docket, the lien of the mortgage is prior to that of
an undocketed judgment then existing against the mortgagor; though
it had been filed with the clerk of the court and some entries con
cerning it had been made in the court records.18 For other purposes,
however, the docketing of a judgment is not an essential condition
of its efficacy. Thus it is not a condition precedent to issuing execu
tion thereon," nor is the entry of the judgment on the judgment
docket necessary to create a lien on the real estate of the judgment
debtor, as between the parties to the suit or as against third persons
with actual notice of the rendition of the judgment.20 Where docket
ing is required to create a lien the docket entry must contain all
essential matters required by law, and be entered in the manner set
forth by statute.1 But where the lien of a judgment does not depend
on actual notice, as in proceedings of attachment of particular prop
erty of a nonresident, its validity does not depend on docketing.2 •
In some jurisdictions an undocketed judgment is a good lien, as
against subsequent creditors with or without notice, and as against
14. Buchan v. Sumner, 2 Barb. Ch. Wis. 271, 85 N. W. 322, 83 A. S. B.
(N. Y.) 165, 47 Am. Dee. 305.
895
19. Bernhardt v. Brown, 122 N. C.
15. Johnson v. Schloesser, 146 Ind.
509, 45 N. E. 702, 58 A. S. B. 367- 587, 29 S. E. 884, 65 A. S. R. 725.
And see Executions, vol. 10, p. 1225.
36 L.B.A. 59.
20. Bernhardt v. Brown, 122 N. C.
16. Western Sav. Co. v. Currey, 39
Ore. 407, 65 Pac. 360, 87 A. S. B. 587, 29 S. E. 884, 65 A. S. B. 725.
Note: 87 A. S. B. 667.
660 ; Davis v. Steeps, 87 Wis. 472, 58
1. Dewey v. Sugg, 109 N. C. 328,
N. W. 769, 41 A. S. B. 51, 23 L.R.A.
13 S. E. 923, 14 L.B.A. 393; Davis v.
818
Steeps, 87 Wis. 472, 58 N. W. 769,
Note: 87 A. S. B. 665.
17. Buchan v. Sumner, 2 Barb. Ch. 41 A. S. B. 51, 23 L.B.A. 818.
Note: 87 A. S. R. 665.
(N. Y.) 165, 47 Am. Dec. 305. And
2. Katz v. Obenchain, 48 Ore. 352,
see Executions, vol. 10, p. 1275 et
85 Pac. 617, 120 A S. B. 821.
seq.
18. McKenna v. Van Blarcom, 109
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every other person except a purchaser of real estate of the judgment
debtor without notice.8
25. Indexes.—Indexing is frequently considered an essential part
of the procedure of docketing a judgment,4 and until it has been
properly indexed a judgment in some jurisdictions does not operate
as a lien 5 as regards those without actual notice, and this is true
although a transcript of the judgment has been duly filed of record.6
The requirement as to the index should not be considered as merely
directory. The index is intended to enable any person to learn that
there is a docketed judgment in favor of a certain party or parties,
and against certain other parties, and where to find it on the docket.
The inquirer is not required to look through the whole docket to
learn if there be a judgment against a particular person. When there
are several judgment debtors in a docketed judgment, the index
should and must specify the name of each one, because the index
as to one would not point to all or any one of the others. The
purpose is that the index shall point to a judgment against the par
ticular person inquired about, if there be a judgment on the docket
against him. A judgment not thus fully docketed is not deemed
docketed in contemplation of law.7 When a judgment has been
properly indexed constructive notice of its existence is thereby given
to all the world.8 If a party who might be prejudiced by a judgment
makes a search of the index and his investigation does not disclose
the existence of any judgment entered therein he is not bound to
make further search,9 but may rely upon its fullness and correctness.10
Even if improperly indexed, judgments are valid as between the
parties, and as to every one save bona fide purchasers or incum
brancers,11 and in a few states it has been decided that the indexing
is not essential even to the creation of a lien as regards third parties
3. Note: 87 A. S. E. 667.
judgments, see infra, par. 39.
4. Aetna Life Ins. Co. v. Hesser,
7. Buchan v. Sumner, 2 Barb. Ch.
77 1a. 381, 42 N. W. 325, 14 A. S. R. (N. Y.) 165, 47 Am. Dec. 305; Dewev
297, 4 L.R.A. 122; Dewey v. Sugg, v. Sugg, 109 N. C. 328, 13 S. E. 923,
109 N. C. 328, 13 S. E. 923, 14 L.R.A. 14 L.R.A. 393.
393.
8. State Sav. Bank v. Shinn, 130
Note: 16 A. S. R. 387.
•
la. 365, 106 N. W. 921, 114 A. S. R.
5. Aetna Life Ins. Co. v. Hesser, 424; Crouse v. Murphy, 140 Pa. St.
77 la. 381, 42 N. W. 325, 14 A. S. R. 335, 21 Atl. 358, 23 A. S. R. 232, 12
297, 4 L.R.A. 122; Dewey v. Sugg, 109 L.RA. 58.
N. C. 328, 13 S. E. 923, 14 L.R.A. 393
9. Crouse v. Murphy, 140 Pa. St.
and note; Crouse v. Murphv, 140 Pa. 335, 21 Atl. 358, 23 A. S. R. 232, 12
St. 335, 21 Atl. 358, 23 A. S. R. 232, L.R.A. 58.
12 L.R.A. 58.
10. Aetna Life Ins. Co. v. Hesser,
Note: 87 A. S. R. 671.
77 1a. 381, 42 N. W. 325, 14 A. S. R.
6. Aetna Life Ins. Co. v. Hesser, 297, 4 L.R.A. 122.
77 1a. 381, 42 N. W. 325, 14 A. S. R.
11. State Sav. Bank v. Shinn, 130
297, 4 L.R.A. 122. As to the effect 1a. 365, 106 N. W. 921, 114 A. S. R,
of mistakes in names in indexes of 424.
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on the ground that the docket and its index are separate and distinct
and that when the judgment creditor has procured the entry of record
of his judgment in the docket he has fully complied with everything
required of him by statute.12 The entering of judgments in indexes
is usually considered a part of the duties of the clerk of the court,18
but it has been held that in spite of the general presumption that
public officers properly perform their duties 14 evidence showing that
an abstract of judgment under which a party claims has been re
corded does not raise a presumption that the abstract was also properly
noted in the index, and that the legal inference in such cases is that
the claimant would have proved the indexing of the abstract if an
index had in fact been made.15 Instead of using a separate index
the method may be resorted to of entering the judgments on the
docket in alphabetical order.16
26. Dockets of Justices of the Peace.—A justice's court is not a
court of record; the only memorial of his proceedings which he is
usually required to keep is a docket of all cases brought before him,
in which he should enter the names of the parties, the return of the
officer, and the entry of the judgment, specifying the amount of the
same, and the day of its rendition. If the entries are ambiguous or
of doubtful import, they must, if they will 'bear it, receive that inter
pretation which will support the proceedings; and when they import
a judgment, they must be taken in connection with any process the
justice may have issued in execution of the judgment.17 In relation
to judgment dockets of justices of the peace it may in general terms
be said that the strictness required in keeping the docket of a superior
court need not be observed in order to make the docket good and
valid for all purposes for which it may be kept. Every reasonable
presumption should be indulged in to uphold the jurisdiction and
proceedings of a justice of the peace.18
27. Transcripts of Judgments Generally.—Since a judgment oper
ates as a lien only in regard to real estate situated within the county
in which the court rendering the judgment is located,19 the customary
procedure for extending the effect of such judgment as a lien on real
12. Note: 87 A. S. R. 671.
Note: 87 A. S. R. 671.
13. Dewey v. Sueer, 109 N. C. 328,
17. Coleman v. Roberts, 113 Ala.
13 S. E. 923, 14 L.R.A. 393 and note; 323, 21 So. 449, 59 A. S. R. 111, 36
Davis v. Steeps, 87 Wis. 472, 58 N. L.R.A. 84.
W. 769, 41 A. S. R. 51, 23 L.R.A. 818.
18. Fulton v. State, 103 Wis. 238,
14. See Public Officers.
79 N. W. 234, 74 A. S. R. 854.
15. Miller v. Koertge, 70 Tex. 162,
Note: 87 A. S. R. 672.
7 S. W. 691, 8 A. S. R. 587.
And see generally, Justices of the
16. Buchan v. Sumner, 2 Barb. Ch. Peace.
(N. Y.) 165, 47 Am. Dec. 305 and
19. See infra, par. 257. And see
note; Davis v. Steeps, 87 Wis. 472, 58 Liens.
N. W. 769, 41 A. S. R. 51, 23 L.R.A
818.
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snt county is to file in the appropriate court
_ other county a properly authenticated transcript
of the judgment,20 which transcript, when filed, should be duly
docketed.1 It is sometimes provided by statute that when any part
of the real property, the subject matter of action, is situate in any
county or counties other than the one in which the action is brought,
a certified copy of the judgment in such action must be recorded in
the recorder's office of such other county or counties, before it shall
operate therein as notice so as to charge third persons, or affect
interests acquired by them in the property not situate in the county
where the action was brought.2 By the Judgments Extension Act
(1868), 31 & 32 Vict., c. 54, decreets of the courts of session'in Scot
land or judgments of the superior courts of Ireland may be registered
in England, and from the date of registration take effect in all respects
as a judgment recovered in the high court of judicature. And judg
ments or orders of inferior courts of Scotland or Ireland may be
registered in an inferior court in England under the provisions of
the Inferior Courts Judgments Extension Act, 1882 (45 & 46 Vict.,
c. 31).8
28. Transcripts of Justices of the Peace.—Since the court of a jus
tice of the peace is not a court of record and judgments therein
entered do not operate as liens, it is customary for the law to provide
for the filing in a proper court of record of a transcript of the judg
ment entered in the justice's court. When such transcript has been
filed the judgment operates as a lien on real estate of the defendant.4
A justice's judgment when docketed on a transcript in a court of
record acquires the character of a judgment of that court ; it becomes
subject to the usual statute of limitations,5 and the ordinary methods
of obtaining satisfaction out of the real estate of the defendant may
be resorted to.6 When a transcript from the docket of a justice of
the peace has been filed in a court of a record, in an appeal from such
justice's judgment a certified copy of the proceedings in such court
20. Koons v. Mellett, 121 Ind. 585, of transcripts of judgments, see Rf.c23 N. E. 95, 7 L.R.A. 231; Aetna Life ords.
Ins. Co. v. Hesser, 77 la. 381, 42 N.
4. Julian v. Beat, 26 Ind. 220, 80
W. 325, 14 A. S. R. 297, 4 L.R.A. 122. Am. Dec. 460; Hinman v. Missouri,
1. Johnson v. Schloesser, 146 Ind. etc., R. Co., 83 Kan. 35, 110 Pac. 102,
509, 45 N. E. 702, 58 A. S. R. 367, 21 Ann. Cas. 1152; Reed v. Austin,
36 L.R.A. 59; Buchan v. Sumner, 2 9 Mo. 722, 45 Am. Dec. 330: DieftVnBarb. Ch. (N. Y.) 165, 47 Am. Dec. bach v. Roch, 112 N. Y. 621, 20 N. E.
305. As to docketing of judgments, 560, 2 L.R.A. 829.
see supra, par. 24.
5. Cole v. Potter, 135 Mich. 320, 97
2. Stewart v. Wheeling, etc., R. Co., N. W. 774, 106 A. S. R. 398.
52 Ohio St. 151, 41 N. E. 217, 29
6. Brown v. Bell, 46 Colo. 163, 103
L.R.A. 438.
Pac. 380, 133 A. S. R, 54. 23 L.R.A.
3. Note: 2 Eng. Rul. Cas. 205. For (N.S.) 1096;' Barber v. Chandler; 17
further consideration of the subject Pa. St. 48, 55 Am. Dec. 533.
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properly includes a certification of the transcript so as to render it
admissible in evidence in other courts.7 It has been held, however,
that the mere filing of an abstract of a judgment of a justice's court
in the office of the clerk of the district court of the proper county
will not make such judgment thereafter a judgment of the district
court so as to permit it to be authenticated as a part of the proceed
ings of such district court.8 In all cases the transcript must be
duly filed in a court of record in proceedings regularly instituted for
that purpose. Merely attaching a certified copy of a justice's judg
ment as an exhibit to a complaint to enjoin the execution of a judg
ment does not make it a part of the record so that it can be con
sidered on appeal.9 Furthermore the transcript must be filed within
the period of time designated by law for that purpose.10 In regard
to the form of a transcript from a justice of the peace it has been
held that it need not contain any entry as to the papers offered in
evidence before him.11 The filing of the transcript deprives the
justice of any further control over the judgment.12 It has been
held that the established practice above described applies only to
the filing of transcripts of judgments of justices' courts in courts
of record of the same county or district in which the courts of the
justices of the peace are located, and does not apply to filing such
transcripts in courts of other counties or states, and that a judgment
rendered by a justice of the peace of one state cannot be proved in
another state by an authenticated copy of the record of such justice's
court, as the acts of Congress in relation to authentication of records
do not apply to the authentication of copies of records of courts of
limited jurisdiction in other states.18
Form of Judgments
29. In General.—It is a fundamental rule that the form of a judg
ment should be such as will indicate with reasonable clearness the
decision which the court has rendered, and a failure to comply with
this requirement will render the judgment void for uncertainty. Thus
a judgment which does not show for and against whom it is entered
'will be void for uncertainty, and if it does not show in what case it
was rendered, it will in like manner be void.14 But if from the
record entry of what purports to be the judgment, enough is found
7. Clemmer v. Cooper, 24 la. 185,
11. Eoot v. Davis, 51 Ohio St. 29,
95 Am. Dec. 720.
36 N. E. 669, 23 L.R.A. 445.
8. Streeker v. Railson, 16 N. D. 68,
12. Note: 2 L.R.A. 831.
I11 N. W. 612, 8 L.R.A.(N.S.) 1099.
13. Streeker v. Railson, 16 N. D.
9. Gum-Elastic Roofing Co. v. Mex- 68. 1'l1 N. W. 612, 8 L.R.A. (N.S.)
ieo Pub. Co., 140 Ind. 158, 39 N. E. 1099.
443, 30 L.R.A. 700.
.
14. Terrell v. Simmons, 63 W. Va.
10. Note: 2 L.R.A. 831.
45, 59 S. E. 752, 129 A. S. R. 962
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to show that the court intended to render judgment, it will not be
set aside because it is not couched in artificial and technical phrase
ology.15 Good grammar is not essential to a good judgment. Espe
cially are judgments of justices of the peace regarded with leniency,
and a mistake of a proper tense will not render a justice's judgment
unintelligible or invalid.16 So it has been held that a judgment of
a justice of the peace need not show whether it was for debt or dam
ages.17 Wide latitude is permitted in regard to the form in which
judgments may be entered. Any decree of a judicial tribunal falling
within the broad definition of a judgment already stated 18 may
properly constitute a judgment irrespective of the exact form in
which it appears. A judgment may be in the form of an ordinary
decree for money,19 or it may be an order of a proper tribunal award
ing a divorce and a gross sum as alimony,20 or again the allowance
of a claim against the estate of a decedent may constitute a judgment
and be respected as such.1 One special form of judgment is known
by the name of a judgment of respondeat ouster. It is used to
indicate the decree of the court permitting the defendant to file a
new pleading after the court has deemed a prior pleading such "as
a demurrer insufficient.2 Mere findings of law have no place in a
judgment, and if included therein constitute an error in form.8
Where several parties, being all those interested in a legal con
troversy, are before the court asking that their respective rights be
determined, and such rights are capable of ascertainment, a decree,
based upon indefinite findings, which does not determine the essential
rights of all the parties, and leaves a material part of the controversy
undetermined, is insufficient and will not be upheld on appeal.4
30. Certainty as to Amount and Costs.—Every judgment must be
certain and definite as to its amount.5 Thus it has been held that
a judgment is erroneous for uncertainty which decrees that plaintiffs
recover of defendant "their debt, damages, and costs," without giv15. Little Pittsburg Con. Min. Co.
2. Mineral Point R. Co. v. Keep, 22
v. Little Chief Con. Min. Co., 11 Colo. 111. 91, 74 Am. Dec. 124; Gambrill v.
223, 17 Pac. 760, 7 A. S. R. 226; Sehooley, 95 Md. 260, 52 Atl. 500, 63
Wilson v. Otis, 71 N. H. 483, 53 Atl. L.R.A. 427. See also Pleading.
439, 93 A. S. R. 564.
3. Lehigh Val. R. Co. v. Canal
16. Davis v. Trump, 43 W. Va. 191, Board, 204 N. Y. 471, 97 N. E. 964,
27 S. E. 397, 64 A. S. R. 849.
Ann. Cas. 1913C 1228. And see su17. Horton v. Critchfield, 18 111. 133, pra, par. 3.
65 Am. Dec. 701.
4. Walsh v. Wallace, 26 Nev. 299,
18. See supra, par. 2.
67 Pac. 914, 99 A. S. R. 692. General19. Hockman v. Hockman, 93 Va. ly as to the rule that a decree must
455, 25 S. E. 534, 57 A. S. R. 816. cover all issues, see Equity, vol. 10, p.
20. Conrad v. Everich, 50 Ohio St. 556 et seq.
476, 35 N. E. 58. 40 A. S. R. 679.
5. Moody v. Muscogee Mfg. Co., 134
1. Kennerly v. Shepley, 15 Mo. 640, Ga. 721, 68 S. E. 604, 20 Ann. Cas.
57 Am. Dec. 219.
301.
Note: 1 Ann. Cas. 629.
R. C. L. Vol. XV.—38.
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ing the amount or referring to the verdict, although the verdict
in which the amounts are given is recited in the entry.6 So also it
has been declared that the entry of a judgment for "legal costs,"
without specifying the amount, is erroneous, and ground for reversal.7
The requisite element of certainty is, however, deemed to be present
when the exact amount of the judgment may be ascertained hy the
subtraction of one named sum from another named sum, as pro
vided in the judgment.8 For example a judgment will not be void
for uncertainty which awards the debt mentioned in the declaration
and interest subject to a specified credit.9 It should also be noted
that the entry of a judgment for a designated amount and costs is
not in all jurisdictions void, but the costs are permitted to be taxed
by the clerk after the judgment is entered.10
31. Judgments in Penal Amounts.—At an early period in the his
tory of English law, courts of equity were accustomed to grant relief
when judgment was entered for the full amount of a penal bond, so
as to prevent the recovery of more than the actual amount due, and
such relief was so obviously in consonance with substantial justice
that it eventually became the subject of express statutory provisions.
Thus, by the statute of 4 & 5 Anne, c. 16, it was provided that in
all actions in debt upon bonds in a penal sum conditioned for the
payment of a lesser sum at a day certain, the court should give judg
ment to discharge the bond upon payment of the principal and
interest due with costs; and by the statute of 8 & 9 Wm. Ill, it was
provided that in actions on bonds conditioned for the performance
of covenants or agreements other than the payment of money, judg
ment should be rendered for the penalty, and nominal damages for
its detention with costs, and execution issued for the same, but indorsed
to be discharged upon payment of the real damage suffered as assessed
by the jury upon the breaches assigned; the judgment to stand as
security for further breaches toties quoties. Statutes of a similar
nature are generally in force in this country.11 One important prin
ciple which appears to be traceable to the English statutes is that which
is sometimes found embodied in statutes forbidding the taking of judg
ment for the full penal sum or the amount of damages sued for
6. In re Young, 59 Ore. 348, 116
9. Barrett v. Wills, 4 Leigh (Va.)
Pac. 95, 1060, Ann. Cas. 1913B 1310; 114, 26 Am. Dec. 315.
Barnett v. Caruth, 22 Tex. 173, 73
10. Big Goose, etc., Ditch Co. v.
Am. Dec. 255.
Morrow, 8 Wyo. 537, 59 Pac. 159, 80
7. Smith v. Miller, 8 N. J. L. 175, A. S. R. 955. And see Costs, vol. 7,
14 Am. Dec. 418.
p. 795 et seq.
8. Moody v. Muscogee Mfg. Co., 134
11. Burnside v. Wand, 170 Mo. 531.
Ga. 721, 68 S. E. 604, 20 Ann. Cas. 71 S. W. 337, 62 L.R.A. 427 and note.
30L
And see Bonds, vol. 4, p. 68 et seq.
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without taking any evidence to establish the amount to which the
plaintiff is actually entitled.12
32. Use of Dollar Mark or Other Designation Indicating Money.—
There is considerable conflict among the decisions as to the effect of
the omission of the word "dollars" or the conventional sign therefor
in a judgment or abstract of judgment. The majority of cases adhere
to the general rule that such a defect will not render an instrument
or writing invalid, and supply the omission where it is possible by
inference from the nature of the case, the pleadings, evidence or
record.1' Some authorities, however, hold that a judgment for money
must specify the amount in words or in figures, with some mark or
character to indicate what they represent,14 and that the omission
in a judgment of the dollar mark or some other designation indicat
ing money will be a fatal defect.15
33. Designation of Property or Fund.—In actions of ejectment or
to recover possession of real estate it is customary for the judgment
to contain a description of the land intended to be covered by it.
The usual rules for the construction of descriptions of land may be
resorted to in the interpretation of such judgments.16 While in the
description of real estate, as in other particulars, a judgment must be
reasonably certain in its terms,17 the tract may be designated by
some name not understood by the court, but perfectly familiar to all
persons acquainted with the neighborhood in which the land is
situated. Evidence may be received to show the signification of such
a name, or to show that any other descriptive words, though appar
ently meaningless or uncertain, do in fact designate a particular tract
in such manner that its identity would be apparent to persons with
whom it is familiar. Thus it has been held that a judgment in
ejectment describing the land as "fraction No. 12, a part of the
southeast quarter and northeast quarter of section 16, township 4,
range 4, containing 34.75 acres," is not void on its face for uncertainty
in description.18 In actions of replevin the judgment entered may
contain an order for the return of the subject matter of the suit, or,
in default thereof, for its value.19 In ordinary actions a judgment
directing payment to be made out of a particular fund is directory
12. Wood v. Winship Machine Co.,
14. Note: 71 Am. Dec. 278.
83 Ala. 424, 3 So. 754, 3 A. S. R. 754:
15. Note: Ann. Cas. 1915C 338.
Atchison, etc., R. Co. v. Lambert, 31
16. Rogers v. Cady, 104 Cal. 288.
Okla. 300, 121' Pac. 054, Ann. Cas. 38 Pac. 81, 43 A. S. R. 100.
1913E 329 and note. The subject of
17. See supra, par. 29.
assessment of damages does not fall
18. Carlisle v. Killebrew, 91 Ala.
within the confines of the present ar- 351, 8 So. 355, 24 A. S. R. 915. And
tide. For further discussion of the see Ejectment, vol. 9, p. 922 et seq.
subject, see Damages, vol. 8, p. 670
19. Marks v. Willis, 36 Ore. 1, 58
et seq.
Pac. 526, 78 A. S. R. 752. And see
13. Notes: 35 L.R.A.(N.S.) 655: Replevin.
Ann. Cas. 1915C 337.
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only as to the fund, and if there is no such fund, the judgment will
not for that reason be void.20
34. Designation of Particular Kind of Money in Which Payable.—
Usually, when a judgment is recovered it may be discharged by the
payment of any legal tender currency or money.1 Valid obligations,
however, may be created for payment in gold or silver or a particular
kind of money. Where the contract on which judgment is entered
is for the payment of money in coin, it is proper for judgment to be
entered for coined dollars and parts of dollars.2 A judgment should
not be made payable in gold coin, unless it was specifically contracted
for; 8 and to entitle one to a judgment for a particular kind of cur
rency it is necessary to ask in the complaint for the particular kind
desired.4
35. Statement of Grounds of Judgment; Capacity in Which De
fendant Liable.—It is the well settled general rule that it is not essen
tial to the validity of a judgment that it shall state the grounds on
which it is based, and that the verdict of the jury or the findings
and opinion of the court do not necessarily constitute a part of the
judgment.5 In some jurisdictions, however, it has been held that
before entering judgment for part of a claim for want of sufficient
affidavit of defense, the court should see that the items which they
hold to be insufficient are enumerated in the rule for judgment, or
specially indicated in their written adjudication.6 «In certain cases
it is proper for the judgment itself to designate the capacity in which
the defendant is to be considered before the court as the judgment
debtor. Thus it is customary to enter a judgment de bonis testatoris
where the executor is a party and the estate of decedent is liable for
the debt.7 It has also been ruled that the form of a judgment against
an executor de son tort who has pleaded ne unques executor is de bonis
testatoris si, etc., et si non, etc., de bonis propriis.8 Words needlessly
appended to a judgment may be disregarded as surplusage. Thus
where the words "As Tax-collector" were added in a verdict and
judgment, it has been held that the judgment was not thereby vitiated
20. Board of Police v. Grant, 9
5. See supra, par. 3.
Sniedes & M. (Miss.) 77, 47 Am. Dec.
6. Law v. Waldron, 230 Pa. St. 458,
102.
79 Atl. 647, Ann. Cas. 1912A 467.
1. Glover v. Robbins, 49 Ala. 219,
7. Bogue v. Laughlin, 148 Wis. 271,
20 Am. Rep. 272. For the effect of 136 N. W. 606, Ann. Cas. 1913C 1367,
the legal tender acts of Congress, see 40 L.R.A.(N.S.) 927. And see ExecMoney,
tjtoks and Administrators, vol. 11,
2. Note: 29 L.R.A. 593. And see p. 295 et seq.
generally, Payment.
8. Hubbell v; Fogartie, 1 Hill (S.
3. Fox v. Minor, 32 Cal. 111, 91 C.) 167, 26 Am. Dec. 163. And see
Am. Dec. 566.
Executors and Administrators, vol.
4. Note: 29 L.R.A. 597.
11, p. 461 et seq.
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but they could be treated as merely descriptive of the person, and as
having no other legal effect.8
Form of Names in Judgments and Indexes
..,
••' - ! : " 1 1 >-.H i :
'idi fj ' <v! i«J iji;;: Ml\M ivli <i niiH ,Ut
36. In General.—Where a judgment gives the style of the cause,
at its head, with sufficient definiteness to show without doubt that
the plaintiffs and defendants referred to therein as such are the same
individuals that are named and designated as such in the declaration,
and throughout the proceedings composing the record in the cause,
such judgment is not void for vagueness or indefiniteness if it fails,
in its body, to give the names of the plaintiffs and defendants for
and against whom it is rendered. While undoubtedly a judgment
should be so complete, within itself, that the officer issuing the process
to enforce it can see at a glance the parties for and against whom such
process is to be issued, yet it is sufficient if the parties are so referred
to therein that a reference to its caption, or to the pleadings and pro
ceedings in the action, will make certain the names of the parties.10
Where the true name of a defendant is unknown when suit is brought
it is not improper to bring suit against him in the name of John
Doe, and when service is made to have the sheriff add the true name
after an alias. In such cases it is not necessary to prove that John
Doe is the same person as the defendant actually served if the latter
by making no appearance or defense admits by such inaction that
he was the person intended to be sued.11 A judgment in favor of the
heirs of a certain person without naming them individually is not
void.12 The effect of a judgment recovered against a partnership
in the firm name alone is treated elsewhere in this work.18
37. Married Women.—At common law a man may change his
name at will and sue or be sued in any name by which he is known
and recognized. In like manner a person may adopt any name in
which to prosecute business, and may sue or be sued in such a name.
In all such cases a judgment entered under the assumed name will
be valid and binding.14 This principle has been applied to cover
cases in which a woman upon marriage assumes the name of her
husband. A judgment may be entered against a married woman
either under her present or former name and a judgment against
her in her maiden name is unquestionably proper when the action
arose upon a transaction occurring before her marriage and during
the time she was using such name.15 For the purposes of such suit
9. Stewart v. Atlanta Beef Co., 93 73 Am. Dec. 632.
Ga. 12, 18 S. E. 981, 44 A. S. R. 119.
12. Shackleford v. Fountain, 1 T. B.
10. Taylor v. Branham, 35 Fla. 297, Mon. (Ky.) 252, 15 Am. Dec. 115.
17 So. 552, 48 A. S. R. 249, 39 L.R.A.
13. See Partnership.
362.
14. See Name.
11. Curtis v. Herrick, 14 Cal. 117,
15. Emery v. Kipp, 154 Cal. 83, 97
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she is to be deemed to have been known under her maiden name.19
It has also been held however that marriage confers on the woman
the surname of her husband, and a citation by publication requiring
"Mary E. Robinson," being defendant's maiden name, to appear in
an action is not sufficient to give the court jurisdiction to render a
binding judgment against "Mary E. Freeman," the name that defend
ant acquired by marriage.17 The proper designation of a married
woman is by her own Christian or given name followed by her hus
band's surname. If a judgment is docketed and indexed against a
wife under the name of "Mrs." followed by her husband's full name,
it will not be constructive notice that it is a lien on real estate stand
ing on the record in her own name,18 unless the purchaser at the
time knew that the .udgment existed and that the real defendant and
the person named in the index were one and the same person.19
38. Effect of Misnomer Where Defendants Are Served.—While
there are cases which hold that one sued and served by a wrong name
may disregard the summons, the better view appears to be that one
summoned by a wrong name, being thus informed that he is sued,
although not correctly described by his true name, who does not
avail himself of his opportunity to object, whereby the true name
would be inserted in the proceedings, should be precluded from
afterwards doing so.2w A judgment therefore is binding on the
person served with process though he may have been sued or served
by a false or fictitious name. If so served, although under a name
not his own, he must appear and set up the misnomer and whatever
defense he may have.1 There appears to be no distinction between
suits under fictitious names and those in which bona fide mistakes
have been made in regard to the names of the parties. An error in
the Christian or given name of a defendant who is duly served with
process will not prevent the court from acquiring jurisdiction of
him, if at the time the summons is served on him he is duly apprised
that he is the person intended to be named therein and affected
thereby.2 Sometimes there are two or more persons bearing the
same name and the one served is not the one intended to be sued.
It has been stated that if a person bearing the same name as the
Pac. 17, 129 A. S. R. 141, 16 Ann.
20. Alabama, etc., R. Co. v. BoldCaa. 792, 19 L.R.A.(N.S.) 983. ,
ing, 69 Miss. 255, 13 So. 844, 30 A.
16. Note: 16 Ann. Cas. 795.
S. R. 541. For the effect of the mis17. Freeman v. Hawkins, 77 Tex. nomer of parties in judgments by de498, 14 S. W. 364, 19 A. S. R. 769 fault, see infra, par. 121.
and note.
1. Brum v. Ivins, 154 Cal. 17, 96
18. Bankers' Loan, etc., Co. v. Blair, Pac. 876, 129 A. S. R. 137; Dixon v.
99 Va. 606, 39 S. E. 231, 86 A. S. R. Melton, 137 Ky. 689, 126 S. W. 358,
914.
Ann. Cas. 1912A 457 and note.
19. State Sav. Bank v. Shinn, 130
Note: 100 A. S. R. 332.
Ia. 365, 106 N. W. 921, 114 A. S. R.
2. Stuyvesant v. Weil, 167 N. Y.
424.
421, 60 N. E. 738, 53 L.R.A. 562.
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defendant is served with process, and judgment is entered against
him, he cannot avoid its effect by proving that he was not the person
intended to be sued or served," but the better rule appears to be that
parol evidence is admissible to show the identity or nonidentity of
parties.4 An identity of names may constitute prima facie proof of
identity of person,5 but where the person against whom a judgment
is sought to be enforced and the true defendant bear different names,
they are presumed to be different persons, although this presumption
may be rebutted by proof that the former is the person who was
served with process in the action.6 Suing a defendant by a wrong
name is matter of abatement only, and will not avoid a judgment
against him if he has been actually served.7 An actual appearance
is the equivalent of personal service within the meaning of this rule.
Hence where a party is sued by a wrong name, and he appears to the
suit, and does not plead the misnomer in abatement, and judgment
is rendered against him in the erroneous name, execution may be
issued upon it in that name, and levied upon the property and effects
of the real defendant.8 Even a corporation cannot take advantage
of its being incorrectly named as a party defendant in an action
otherwise than by a plea in abatement. Failing to make such plea,
a judgment against it cannot be avoided because of a misnomer.9
The principle under consideration is applicable whenever there has
been personal service and a mistake in the names of the parties has
occurred. It should not however be resorted to in cases where judg
ments are entered on substituted or constructive service. If the record
of a judgment entered upon substituted service or notice shows the
use of a name different from that borne by the person against whom
judgment is sought to be enforced, the adjudication is of no validity
against such person,10 and may be set aside on motion of the defend
ant, or treated as a nullity, whenever the lack of jurisdiction is made
to appear.11
39. Errors in Indexing Names.—Since the object of requiring a
judgment docket to be kept is to enable intending purchasers and
3. Brum v. Ivins, 154 Cal. 17, 96 Bank v. Jaggers, 31 Md. 38, 100 Am.
Pac. 876, 129 A. S. R. 137.
Dec. 53.
4. Thornily v. Prentice, 121 la. 89,
9. Ex parte Howard-Harrison Iron
96 N. W. 728, 100 A. S. R. 317.
Co., 119 Ala. 484, 24 So. 516, 72 A.
5. Ritchie v. Carpenter, 2 Wash. 512, S. R. 928 ; Vogel v. Brown Tp., 112
28 Pac. 380, 26 A. S. R. 877.
Ind. 299, 14 N. E. 77, 2 A. S. R. 187;
6. Brum v. Ivins, 154 Cal. 17, 96 Ceredo First Nat. Bank v. HuntingPac. 876, 129 A. S. R. 137.
ton Distilling Co., 41 W. Va. 530, 23
7. Welsh v. Kirkpatrick, 30 Cal. S. E. 792, 56 A. S. R. 878.
202, 89 Am. Dec. 85. And see Abate10. Thornilv v. Prentice, 121 la. 89,
ment and Revival, vol. 1, p. 53.
96 N. W. 728, 100 A. S. R. 317 and
8. Johnston v. San Francisco Sav. note.
Union, 75 Cal. 134, 16 Pac. 453, 7
11. Flowers v. King, 145 N. C. 234,
A. S. R. 129; Baltimore First Nat. 58 S. E. 1074, 122 A. S. R. 444.
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incumbrancers to ascertain whether any judgment lien exists againpt
property in which they may become interested, it is the general rule
that the name of each judgment defendant must be so written in the
docket as to identify him and inform those who examine the docket
that his land is subject to the lien.12 A judgment not properly
indexed in accordance with this rule will usually be held to be
invalid as regards subsequent purchasers or incumbrancers without
notice, although it may be valid as between the parties themselves.18
In most jurisdictions in order to render the judgment binding upon
purchasers and third parties generally, the first name of the defendant
as well as the surname must be properly indexed.14 The record of a
judgment will not operate as constructive notice of its existence against
the defendants not included in the entry, where the entry is made
in the name of one of the defendants only, with the addition of "et
al." to his name.15 It matters not that a fatal omission or error in
the entry of a judgment occurs through the mistake of a clerk of the
court. For example it has been held that a judgment docketed under
the first letter of the Christian name instead of under the first letter
of the surname of the debtor, by a mistake of the clerk, where the
statute requires an alphabetical docket, is no lien as against a subse
quent judgment duly docketed.16 No injustice need result from this
rule since the holder of a judgment should see that it is properly
entered, so as to furnish to the eye of purchasers and subsequent
incumbrancers such notice of record.17 Actual notice, however, by a
purchaser or subsequent incumbrancer and knowledge of the existence
of a judgment will prevent him from taking advantage of errors and
defects in the entry of such judgment.18
40. Application of Doctrine of Idem Sonans; In General.—In
determining the effect of mistakes as to the names of parties in the
entering and indexing of judgments, the doctrine of idem sonans
is frequently resorted to. Briefly stated this doctrine is to the effect
that if two names may be sounded alike without doing violence to
the power of the letters formed in the variant orthography, then the
variance is immaterial, and the names are idem sonans. It has also
12. Note: 87 A. S. E. 669. For the
15. Cummings v. Long, 16 1a. 41,
general requirements as to indexes of 85 Am. Dec. 502.
judgments, see supra, par. 25.
16. Buchan v. Sumner, 2 Barb.
13. Ridgway's Appeal, 15 Pa. St. Ch. (N. Y.) 165, 47 Am. Dec. 305.
177, 53 Am. Dec. 586; Burns v. Ross,
Note: 87 A. S. R. 669.
215 Pa. St. 293, 64 Atl. 526, 114 A.
17. Heil's Appeal, 40 Pa. St. 453,
S. R. 963, 7 L.R.A.(N.S.^ 415.
80 Am. Dec. 590.
14. Ridgway's Appeal, 15 Pa. St.
18. State Sav. Bank v. Shinn, 130
177, 53 Am. Dec. 586; Crouse v. Mur- la. 365, 1^6 N. W. 921, 114 A. S. R.
phy, 140 Pa. St. 335, 21 Atl. 358, 23 424: Davis v. Steeps, 87 Wis. 472, 58
A. S. R. 232, 128 L.R.A. 58.
N. W. 769, 41 A. S. R. 51, 23 L.R.A.
Notes: 87 A. S. R. 669; 14 L.R.A. 818.
394.
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been said that names are idem sonans if the attentive ear finds diffi
culty in distinguishing them when pronounced, or if common and
long continued usage has, by corruption or abbreviation, made them
identical in pronunciation. The doctrine is based on the idea that
the variance is so slight that the person would be readily known by
the variant name.19 Where, however, the record of a judgment
presents not a mere discrepancy or variation in the spelling of the
name, but the use of a name other and different from that borne by
the person against whom such judgment is sought to be enforced, the
doctrine of idem sonans is not applicable, and the adjudication is
of no validity against such person.20 The courts also recognize the
fact that pronunciations of the same word differ in different sections
of the same country; and that a man's identity by his name must
to most of the people of his neighborhood depend solely upon the
customary pronunciation of it, and it has been held that the local
pronunciation, amounting to even a dialect, may be considered in
determining whether two names are idem sonans.1 Recognition will
therefore be given to local anomalies in pronunciation of proper
names of people, and others having relations with them in the locali
ties where these local customs prevail will be bound to take notice of
them. Persons searching the judgment docket for liens are required
to know the different forms in which the same name may be spelled,
and to make their searches accordingly, except where a spelling is so
entirely unusual that persons cannot be expected to think of it.2 The
doctrine of idem sonans applies to default judgments, whether rendered
upon personal service or by substituted or constructive service by pub
lication.8
41. Specific Applications of Doctrine.—The courts from time to
time have enunciated certain rules in applying the doctrine of idem
sonans to the indexing of judgments. One rule is that the addition
or omission of a final "s" to a name creates such a change in the
sound of the name that the variant names cannot be said to be idem
sonans. It has been held that Semon and Semons are not idem
sonans, and the same ruling has been made in regard to Cobb and
Cobbs, and David and Davids. But it has also been held that Steven
Stebbins and Stevens Stebbins are sufficiently alike to enable the
court to uphold the validity of a judgment.4 Where letters with
similar sounds are used interchangeably the doctrine of idem sonans
will be applied. Thus the names Hudson and Hutson and Wadkins
and Watkins have been held to be idem sonans, because in casual
19. Note: 100 A. S. R. 322 et aeq.
1. Note: 100 A. S. R. 328.
And see Name.
2. Mver v. Fegaly, 39 Pa. St. 429,
20. Thornily v. Prentice, 121 la. 89, 80 Am. Dee. 534.
96 N. W. 728, 100 A. S. R. 317 and
3. Note: 100 A. S. R. 331, 332.
note; Dibrell v. Miller, 8 Yerg.
4. Note: 100 A. S. R. 324.
(Tenn.) 476. 29 Am. Dec. 126.
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pronunciation there is scarcely any difference in the sounds. But
this similarity of sound does not appear in all words differing in
regard to the use of the dentals "d" and "t," for example in Hyde
and Hite, which have been held not to be idem sonans.5 The addition
or suppression of the letter "t" or other consonants, in surnames end
ing with "son," is not a material variance, and the courts hold that
Elbertson and Elberson are idem sonans. The rule is also illustrated
by decisions holding that Johnson and Johnston are of the same
sound.8 It seems that "m" and "n" may be used interchangeably,
for the entry of a judgment in the name of James Mercer instead of
Jane Mercer has been held not to be fatal.7 The omission of the
letter "i" will not necessarily be fatal, as Jesse for Jessie.8 The
addition of a final "r" may completely alter a name. Thus Hesse
and Hesser are so dissimilar that one searching for incumbrances
against the latter would not be charged with notice of a judgment
against the former, nor put upon inquiry.9 It has also been held
that Ashley B. Bates and Asher B. Bates are not idem sonans.10 In
regard to changes in vowels it has been held that Binkhead and Bankhead are not idem sonans,11 but that Forris and Farris are idem
sonans, and that land belonging to the estate of Willis A. Forris may
be sold under a judgment against Willis A. Farris.12 The principle
of idem sonans is not applicable to judgments entered in different
initial letters from the usual form in which the name is written and
spelled in the English language, although the pronunciation is the
same. Thus a judgment indexed against one Joest will not be a
lien against the real property of the identical party standing in the
name of Yoest.18 Where two names have the same original deriva
tion, or where one is an abbreviation or corruption of the other, but
both are taken promiscuously and according to common use to be
the same, though differing in sound, the use of one for the other is
not a material misnomer, and judgments in either form will be valid.
If in common use the names be the same, the person cannot be
misnamed if either is used. When looking for liens against "Jacob"
a searcher must know that the world perceives no difference between
"Jacob" and "Jake," and that a judgment indexed against "Jake"
6. State
Williams, 68 Ark. 241,
10. Bates v. State Bank, 7 Ark. 394,
57 S. W. 792, 82 A. S. R. 288.
46 Am. Dec. 293.
Note: 100 A. S. R. 325.
11. Note: 87 A. S. R. 670.
6. Note: 100 A. S. R. 327.
12. Lyne v. Sanford, 82 Tex. 58, 19
7. Anderson v. Gray, 134 111. 550, S. W- 847, 27 A. S. R. 852.
25 N. E. 843, 23 A. S. R. 696.
13. Heil's Appeal, 40 Pa. St. 453,
8. Kavanaffh v. Hamilton, 53 Colo. 80 Am. Dec. 590: Crouse v. Murphv,
157, 125 Pac. 512, Ann. Cas. 1914B 140 Pa. St. 335, 21 Atl. 358, 23 A.
76.
S. R. 232, 12 L.R.A. 58.
9. Aetna Life Ins. Co. v. Hesser,
Notes: 87 A. S. R. 670; 100 A. S.
77 1a. 381, 42 N. W. 325, 14 A. S. R. R. 323.
297, 4 L.R.A. 122.
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may be a lien on the property of "Jacob." In like manner as a rule
"Mike" is used for the more dignified "Michael," and the bearer of
the latter name may be generally known, not only to himself, but
to the community in which he lives, as plain "Mike." Acting on
the same principle the courts have held that the record of a judgment
against one whose Christian name is Francis, if indexed under the
name of Frank, charges a prospective purchaser with notice of the
existence of the judgment.14
42. Use of Initials or Middle Name.—Some of the cases maintain
that the omission of the middle name or initial of the judgment
defendants from the docket is fatal to it for the purpose of creating
a lien. Thus, the docket of a judgment against William Mankedick
has been maintained to be no constructive notice to a purchaser of
land in good faith of which H. W. Mankedick is the remote grantor,
that the judgment is against H. W. Mankedick, and a lien on the
land. And in like manner a docket entry of a judgment against
Edward Davis has been held to be no constructive notice of a lien
on the land of E. A. Davis or Edward A. Davis.15 Where a judg
ment is indexed under the correct initials it will be upheld as
binding. Thus if a judgment has been indexed D. J. Murphy, it
will be notice to a purchaser that it might be a lien against property
owned by Daniel J. Murphy.16 According to some authorities if a
middle initial is used it must be the proper one,17 and it has been
held that a judgment against R. D. Rutledge, rendered and enrolled
by mistake against R. H. Rutledge, is not notice of a lien on the
land of the former.18 Other cases, however, maintain that error in,
or the omission of, the middle name or initial of the judgment defend
ant in the entry and docket of the judgment recovered against him
does not render it invalid or prevent its becoming a lien upon his
real estate as against subsequent purchasers or incumbrancers from
him, and in good faith. It has also been held that since the addition
of "junior" is no part of a man's name, it is not essential to the docket
ing of a judgment against a son, although his father has the same
name and resides in the same county.19
14. Burns v. Ross, 215 Pa. St. 293,
64 Atl. 526, 114 A. S. R. 963, 7
L.R.A.(N.S.) 415.
15. Johnson v. Hess, 126 Ind. 298,
25 N. E. 445, 9 L.R.A. 471; Burns v.
Ross, 215 Pa. St. 293, 64 Atl. 526,
114 A. S. R. 963, 7 L.R.A.(N.S.) 415;
Davis v. Steeps, 87 Wis. 472, 58 N.
W. 769, 41 A. S. R. 51, 23 L.R.A.
818
Note- 87 A. S. R. 669.

16. Burns v. Ross, 215 Pa. St. 293,
64 Atl. 526, 114 A. S. R. 963, 7 L.R.A.
(N.S.) 415.
17. Note: 87 A. S. R. 669.
18. Allen-West Commission v. Millstead, 92 Miss. 837, 46 So. 256, 131
A. S. R. 556.
19. Foshier v. Narver, 24 Ore. 441,
34 Pac. 21, 41 A. S. R. 874.
Note: 87 A. S. R. 669.
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Conformity to Pleadings and Verdict
43. In General.—In order to give a judgment the merit and final
ity of an adjudication between the parties, it must be responsive not
only to the proofs but to the issues tendered by the pleadings,20
because pleadings are the very foundation of judgments and decrees.1
A judgment will be void which is a departure from the pleadings,
and based upon a case not averred therein,2 since if allowed to stand
it would be altogether arbitrary and unjust and conclude a point
upon which the parties had not been heard.8 When a complaint
tenders one cause of action, and in that suit service on, or appearance
of, the defendant is made, a subsequent judgment therein, rendered
in the absence of the defendant, upon another and different cause
of action than that stated in the complaint, is without binding force,4
and will be treated as a nullity, even in a collateral proceeding.1
Therefore the rule is firmly established that irrespective of what may
be proved a court cannot decree to any plaintiff more than he claims
in his bill or other pleadings.6 Where however separate causes of
action were alleged by each of several plaintiffs, a judgment for an
aggregate sum, distinctly stating the amount which each of them
is to receive, has been held not to be erroneous as being joint instead
of several as to them and for this reason not in conformity to the
pleadings.7 It is also a fundamental rule that a judgment must
conform to the verdict on which it is entered.8 For example where
20. The Hoppet v. United States, 7 464, affirming 43 N. J. Eq. 211, 10
Cranch 394, 3 U. S. (L. ed.) 380; Atl. 385, 3 A. S. R. 305; Charles v.
Crocket v. Lee, 7 Wheat. 522, 5 U. S. White, 214 Mo. 187, 112 S. W. 545,
(L. ed.) 513; Vattier v. Hinde, 7 Pet. 127 A. S. R. 674, 21 L.R.A.(N.S.)
252, 8 U. S. (L. ed.) 675; Reynolds 481.
-v. Stockton, 140 U. S. 254, 11 S. Ct.
6. Simms v. Guthrie, 9 Cranch 19,
773, 35 U. S. (L. ed.) 464.
3 U. S. (L. ed.) 642; People v. Stan1. Charles v. White, 214 Mo. 187, ford, 77 Cal. 360, 18 Pac. 85, 19 Pac.
112 S. W. 545, 127 A. S. R. 674, 21 693, 2 L.R.A. 92; Respini v. Porta, 89
L.R.A.(N.S.) 481. See also Pleading. Cal. 464, 26 Pac. 967, 23 A.. S. R.
2. Evans v. Gibson, 29 Mo. 223, 77 488; Gille v. Emmons, 58 Kan. 118,
Am. Dec. 565; Waldron v. Harvey, 54 48 Pac. 569, 62 A. S. R. 609; RidgeW. Va. 608, 46 S. E. 603, 102 A. S. way v. Herbert, 150 Mo. 606, 51 S.
R. 959; Metcalf v. Hart, 3 Wyo. 513, W. 1040, 73 A. S. R. 464; Charles v.
27 Pac. 900, 31 Pac. 407, 31 A. S. R. White, 214 Mo. 187, 112 S. W. 545,
122.
127 A. S. R. 674, 21 L.R.A. (N.S.)
3. Falls v. Wright, 55 Ark. 562, 18 481.
S. W. 1044, 29 A. S. R. 74.
7. Stewart v. Morrison, 81 Tex. 396,
4. Reynolds v. Stockton, 140 U. S. 17 S. W. 15, 26 A. S. R. 821.
254, 11 S. Ct. 773, 35 U. S. (L. ed.)
8. Bennett v. Butterworth, 11 How.
464, affirming 43 N. J. Eq. 211, 10 670, 13 U. S. (L. ed.) 859; Swenson
Atl. 385, 3 A. S. R. 305.
v. Stoltz, 36 Wash. 318, 78 Pac. 999,
5. Reynolds v. Stockton, 140 U. S. 2 Ann. Cas. 504.
254, 11 S. Ct. 773, 35 U. S. (L. ed.)
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in an action to enforce the personal liability of a husband, a judgment
is demanded against the community property of the husband and
wife, but the question of community liability is not submitted to
the jury and their verdict does not refer thereto, a judgment against
the community property will be set aside as not in conformity to the
verdict.9 Where judgment is improperly entered for more than the
amount permitted under the rule requiring conformity to the plead
ings and issues, the excess may be remitted and the remainder of
the judgment stand.10 It has been said that the requisite conformity
between the writ and judgment, in the action of debt, may be fully
complied with by a remitter entered by the plaintiff, either before
or after verdict, or even after demurrer.11
44. Conformity of Judgments by Default to Pleadings.—Where
a suit is brought against a defendant who does not answer, he has
the right to assume that the decree will be limited as against him
to the cause of action stated in the plaintiff's pleadings,12 and on
judgment by default or on bill confessed the complainant is not
entitled to any relief beyond the fair scope of the allegations and
prayer of his bill.18 Hence, if the complaint prays that the defendant
be restrained from transferring certain property, it is error, in a.
decree entered upon default, to provide that the defendant transfer
such property to a receiver.14 It has also been held that if a court,
on default o'f the defendants, directs a joint, instead of a several,
judgment as prayed in the complaint, it is void, when there is a
statutory provision that if no answer is filed the relief granted shall
not exceed that demanded in the complaint.15 A default judgment
ordering payment of the amount adjudged in gold coin is void as
to such provision, where the complaint showed no promise to pay
in coin, but is not invalid as a whole.16 Since a judgment of a court
of record, not based upon a complaint or written statement of the
cause of action, is void,17 a judgment of default cannot be entered
where the pleadings of the plaintiff omit the necessary averments to
show a cause of action. It has even been said that for a plaintiff
knowingly to procure a court to enter judgment under such circum9. Swenson v. Stoltz, 36 Wash. 318, Foley v. Folev, 120 Cal. 33, 52 Pac.
78 Pac. 999, 2 Ann. Cas. 504. As to 122. 65 A. S. R. 147; Lancaster Mills
judgments non obstante veredicto, see v. Merchants' Cotton Press, etc., Co.,
infra, par. 45 et seq.
89 Tenn. 1, 14 S. W. 317, 24 A. S. R.
10. Curtis v. Herrick, 14 Cal. 117, 586.
73 Am. Dec. 632. And see Appeal
14. Folev v. Foley, 120 Cal. 33, 52
and Error, vol. 2, p. 548.
Pac. 122, 65 A. S. R. 147.
11. Hughes v. Union Ins. Co., 8
15. Russell v. Shurtleff, 28 Colo. 414,
Wheat. 310, 5 U. S. (L. ed.) 620.
65 Pac. 27, 89 A. S. R. 216.
12. Davis v. Davis, 81 Vt. 259, 69
16. Belford v. Woodward, 158 111.
AU. 876, 130 A. S. R. 1035.
122, 41 N. E. 1097, 29 L.R.A. 593.
13. Scammon v. Bonslett, 118 Cal.
17. Beckett v. Cuenin, 15 Colo. 281,
93, 50 Pac. 272, 62 A. S. R. 226 ; 25 Pac. 167, 22 A. S. R. 399 and note.
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stances is an irregularity in obtaining a judgment amounting to
fraud.18
Judgments Non Obstante Veredicto
45. In General.—At common law, a judgment non obstante vere
dicto could be entered only where the plea of the defendant confessed
the plaintiff's cause of action, and, in defense thereof, set up insuffi
cient matters of avoidance, which, if found to be true, would not
constitute a defense or bar to the action. In such a case the plaintiff
was entitled to a judgment notwithstanding the verdiot, because the
issues settled by the verdict were wholly immaterial.19 In order to
justify the entry of such a judgment the defect in the plea must
have been one in substance rather than form. If the defect was
merely in the manner of stating the defense the court could award a
repleader instead of entering judgment non obstante veredicto. As
a general rule it may be stated that a judgment of this character may
be rendered only in a clear case and when it is in accordance with
the merits of the controversy.20 Where there is a general denial or
an answer amounting to a general denial, the plaintiff not being
entitled to a verdict on the pleadings, a motion by the plaintiff for
a judgment non obstante veredicto will be refused.1 For example
when a plea presenting a bar to the right to recover is interposed,
and a demurrer thereto is overruled, a motion for a judgment non
obstante veredicto should be overruled.2 Where there is a total
absence of evidence on some material point, and it appears probable
that the party has a good cause of action or defense, and the defects,
if any, in the evidence, are largely technical and might be supplied
upon another trial, a new trial, and not a judgment non obstante
veredicto, will be granted.8 For example in an action for damages
against a municipality a judgment of this character will not be
entered merely because of a failure to prove the making of a demand
or for failure to show that the place where the accident occurred was
Avithin the city limits.4 If, however, the evidence precludes any
right of the plaintiff to recover, a motion by the defendant for judg
ment notwithstanding a verdict in favor of the plaintiff is proper and
should be granted.5
18. Larson v. Williams, 100 la. 110, S. W. 228, 41 L.R.A. 823.
63 N. W. 464, 69 N. W. 441, 62 A.
1. Note: Ann. Cas. 1913A 1023.
S. R. 544.
2. Ambler v. Whipple, 139 111. 31L
19. Slocum v. New York Life Ins. 28 N. E. 841, 32 A. S. R. 202.
Co., 228 U. S. 364, 33 S. Ct. 523, 57
3. Notes: 12 L.R.A.(N.S.) 1022;
U. S. (L. ed.) 879, Ann. Cas. 1914D Ann. Cas. 1913A 1024.
1029; Hurt v. Ford, 142 Mo. 283, 44
4. Kirk v. Salt Lake City, 32 Utah
S. W. 228, 41 L.R.A. 823.
143, 89 Pac. 458, 12 L.R.A. (N.S.)
Note: 12 L.R.A. (N.S.) 102L
1021.
20. Hurt v. Eord, 142 Mo. 283, 44 5. McVeety v. Harvey Mercantile
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46. Limitation of Grounds to Matters of Record.—At common law
in entering or refusing to enter a judgment non obstante the court
was confined to a consideration of those things appearing in the
record. With the entry of judgment non obstante the record in the
court below was complete.6 The common law rule is still in opera
tion in a majority of jurisdictions where the practice of granting a
motion for judgment notwithstanding the verdict is recognized.7 This
rule of the common law requiring the motion to be based on the
pleadings has been established by statute in a number of states, and
the trial court will not be permitted under such statutes to go outside
of the pleadings and render judgment on what may be considered to
be undisputed facts.8 In some states however statutes permit a con
sideration of the evidence in disposing of a motion for judgment non
obstante veredicto,9 but even where statutes have thus extended the
remedy it will still be governed by the old rules and will not be
granted unless it clearly appears from the whole evidence that the
cause of action or defense could not be adequate in substance as a
matter of law. Acting on this construction of statutes of this type,
the courts have refused to order a judgment against the verdict where
there was evidence tending to support the same. Therefore such a
motion will not be granted in case of a conflict of the evidence, al
though the conflict is such that the trial court will be justified, in its
discretion, in granting a new trial notwithstanding it, as the motion
must be based on such a state of facte as will warrant the court in
granting it without trespassing on the province of the jury to be the
judges of all the questions of fact in the case.10 It was formerly
held that under the conformity act, a federal court might order a
judgment non obstante veredicto, where the statute of the state in
which it is sitting provides that such a judgment may be ordered by
the trial court or by an appellate court where a verdiclj is rendered
which is wholly unsustained by the evidence,11 but by recent decisions
Co., 24 N. D. 245, 139 N. W. 586,
10. Note: Ann. Cas. 1913A 1024.
Ann. Cas. 1915B 1028.
In Marengo v. Great Northern R.
6. Lewis v. Pennsylvania R. Co., 220 Co., 84 Minn. 397, 87 N. W. 1117, 87
Pa. St. 317, 69 Atl. 821, 13 Ann. Cas. A. S. R. 369, it was held that to sus1142, 18 L.R.A.(N.S.) 279; Kirk v. tain the Minnesota statute authorizing
Salt Lake City, 32 Utah 143, 89 Pac. the entry of judgment by the court
458, 12 L.R.A.(N.S-) 1021.
notwithstanding a verdict, it must be
Note: Ann. Cas. 1913A 1023.
construed so as to harmonize with the
7. Note: Ann. Cas. 1913A 1023.
constitutional right to trial by jury
8. Baltimore, etc., R. Co. v. Nobil, and could not be interpreted as author85 Ohio St. 175, 97 N. E. 374, Ann. izing the entry of judgment by the
Cas. 1913A 1019 and note.
court so as to deprive a litigant of
9. Slocura v. New York Life Ins. the right to have the facts in a common
Co., 228 U. S. 364, 33 S. Ct. 523, 57 law issue determined by the jury inU. S. (L. ed.) 879, Ann. Cas. 1914D stead of absolutely by the court.
1029 and note.
11. Note: Ann. Cas. 1914D 1053.
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of the supreme court it is now settled that such a practice, however
valid as state legislation, could not have been authorized by Congress,
without infraction of the seventh amendment to the constitution,
and therefore cannot be indirectly adopted by means of the con
formity act. According to these decisions, the powers of a trial or
appellate court in reviewing the verdict of a jury must be tested by
the rules of the common law, which permit the grant of a new trial
on the facts but not a new determination of the facts except by the
intervention of a second jury.12
47. Time and Manner of Application.—In all cases, even in juris
dictions which have relaxed the strict rules of the common law limit
ing the right to a judgment non obstante veredicto to the plaintiff
and excluding all consideration of the evidence, it is still essential
that the motion be made before judgment,18 as it is too late after
judgment.14 Such motion should be made immediately after the
verdict.15 While it is essential that there should be a verdict which
may support the judgment entered non obstante veredicto,16 it has
been said that a motion for a verdict on the pleadings and evidence
may be accepted as the equivalent of a motion made after the verdict
for judgment non obstante veredicto.17 This conclusion seems to
be based on the rule adopted in some jurisdictions that where a bind
ing instruction in the plaintiff's favor would be proper at the close
of a trial, a judgment for the plaintiff non obstante veredicto is
properly enterable.18 The better rule however appears to be that
where a party asks for a peremptory instruction which should have
been given, he is not thereafter entitled to a judgment notwithstand
ing the verdict, but only to a new trial for the error of the court in
refusing the peremptory direction to the jury.19
48. Allowance in Favor of Either Party.—A judgment notwith
standing the verdict was originally enterable only in favor of the
plaintiff, the remedy in favor of the defendant being to have the
12. Slocum v. New York Life Ins. 218, 45 Am. Dec. 280.
Co., 228 U. S. 3G4, 33 S. Ct. 523. 57
16. Central Sav. Bank v. O'Connor,
U. S. (L. ed.) 879. Ann. Cas. 1914D 132 Mich. 578, 94 N. W. 11, 102 A.
1029 and note; Pedersen v.- Delaware, S. R. 433.
etc., R. Co., 229 U. S. 146, 33 S. Ct.
17. Hay v. Baraboo, 127 Wis. 1, 105
648, 57 U. S. (L. ed.) 1125, Ann. Cas. N. W. 654, 115 A. S. R. 977, 3 L.R.A.
1914C 153.
(N.S.) 84.
13. Hurt v. Ford, 142 Mo. 283, 44
18. American Car, etc., Co. v. AlexS. W. 228, 41 L.R.A. 823.
andria Water Co., 221 Pa. St. 529, 70
14. State v. Commercial Bank of Atl. 867, 128 A. S. R. 749, 15 Ann.
Manchester, 6 Smedes & M. (Miss.) Cas. 641.
218, 45 Am. Dec. 280.
19. Connecticut Fire Ins. Co. v.
Note: 44 L.R.A.(N.S.) 348.
Moore, 154 Kv. 18, 156 S. W. 867,
15. State v. Commercial Bank of Ann. Cas. 1914B 1106.
Manchester, 6 Smedes & M. (Miss.)
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judgment arrested,20 but the legislatures in some jurisdictions have
extended the common law motion for judgment non obstante veredicto
to cases where, on the evidence, either party is clearly entitled to
judgment, because the facts winch the evidence tends to establish
couid not in point of substance constitute a legal cause of action
or defense, so that if a new trial were granted a different result would
not be reached.1 And it seems that in some states the courts have,
without legislative assistance but by their decisions, relaxed the com
mon law rule, and in certain instances have made the motion appli
cable to both of the parties litigant.2
49. Effect of Conflict between Special Findings and General Ver
dict.—When there is an irreconcilable conflict between the spec ial
lindings of the jury and its general verdict it is proper for the court
to grant a motion for judgment notwithstanding the jury's general
verdict.8 A motion for judgment on special lindings or answers by
the jury 'to interrogatories notwithstanding general verdict will how
ever be sustained only where there is a direct conflict between the
general verdict and the special findings or answers and where the
facts found entitle the party in whose favor they are to a judgment.4
Such judgment is enterable only when the special findings and the
general verdict cannot be reconciled with each other, under any supposable state of facts provable under the issues. The court will not
presume anything in aid of the special findings, but will make evenreasonable presumption in favor of the general verdict.5 For example
in an action by a passenger against a railway company to recover
for injuries which it is claimed were caused by the negligence of the
company in starting its train without giving him sufficient time to
get off in safety, a finding of a verdict generally for the plaintiff with
a special finding by the jury that the train stopped the usual and
ordinary length of time will not warrant the court in rendering
judgment for the railway company non obstante veredicto.8 The
following form of- motion has been approved in a case in which in
addition to a general verdict special answers to interrogatories had
20. Kirk v. Salt Lake City, 32 Utah
Note: Ann. Cas. 1913A 1023.
143, 89 Pac. 458, 12 L.R.A.(N.S.)
3. Wabash R. Co. v. Tippecanoe
1021.
Loan, etc., Co., 178 Ind. 113, 98 N. E.
Note: Ann. Cas. 1913A 1023.
64, 38 L.R.A.(N.S.) 1167.
See infra, par. 134 et seq.
4. Louisville, etc., R. Co. v. Crunk,
1. Hay v. Baraboo, 127 Wis. 1, 105 119 Ind. 542, 21 N. E. 31, 12 A. S. R.
N. W. 654, 115 A. S. R. 977, 3 L.R.A. 443.
(N.S.) 84.
5. Louisville, etc., R. Co. v. Creek,
Notes: 12 L.R.A.(N.S-) 1022; Ann. 130 Ind. 139, 29 N. E. 481, 14 L.R.A.
Cas. 1913A 1024.
733; Snyder v. Robinson, 35 Ind. 311,
2. Kirk v. Salt Lake City, 32 Utah 9 Am. Rep. 738.
143, 89 Pac. 458, 12 L.it.A.(N.S.)
6. Chicago, etc., R. Co. v. Wimraer.
1021 (stating this to be true in some 72 Kan. 5t!6, 84 Pac. 378, 7 Ann. Cas.
states).
756, 4 L.R.A.(N.S.) 140.
R. C. L. Vol. XV.—39.
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been made by the jury: "The defendant files motion for judgment
on the answers to interrogatories notwithstanding the general verdict
for plaintiff."7 Where there is no evidence to support the whole
or parts of a special finding by the jury the practice has been approved
of moving the trial court to set aside the parts of the special verdict
not sustained by the evidence, and for judgment on the remainder,
and on the uncontradicted evidence, yet it is only where there is no
evidence to support a material finding that it can be set aside or
stricken from the record. Where it is against the decided preponder
ance of the evidence, upon setting it aside there should be a new
trial.8
50. Reservations of Questions of Law.—In at least one state, the
practice of reserving questions of law is established. The courts are
permitted to direct the entry of a verdict for one party and at the
same time to reserve questions of law for subsequent determination
by the court, and in proper cases enter judgment for the other party
on the question reserved non obstante veredicto.9 But in cases in
which the issue depends on the effect of contradictory evidence and
the court has submitted the facts to the jury and the jury reaches a
conclusion as to the facts it is not proper for the judge on a point
reserved to enter judgment non obstante veredicto, on the ground
that the facts did not warrant the inference drawn from them by
the jury. If the court reaches the conclusion that from the weight
of the evidence the jury ought to have found a different verdict, the
court cannot after the action of the jury draw an opposite one, and
negative the verdict. It can only set the verdict aside if it be against
the weight of the evidence.10 Whether there is any evidence of a
fact essential to recovery in an action is considered a pure question
of law, and as such may be reserved as a question to be determined
by the court after submission of the case to the jury.11 It has been
said that there can be no reservation of a question of law in favor of
the plaintiff, but that the proper practice is to enter verdict for the
plaintiff, with a reservation of authority to enter judgment for the
defendant against the verdict.12
Time of Entering and Effectiveness of Judgments
51. Limitations as to Time of Entry.—Various limitations in
regard to the time in which judgments must be rendered and entered
7. Louisville, etc., R. Co. v. Creek, 9 Ann. Cas. 184.
130 Ind. 139, 29 N. E. 481, 14 L.R.A.
10. Butts v. Armor, 164 Pa. St.
733.
73, 30 Atl. 357, 26 L.R.A. 213.
8. Conrov v. Chicago, etc., R. Co.,
11. Newhard v. Pennsylvania R. Co.,
06 Wis. 243, 70 N. W. 486, 38 L.R.A. 153 Pa. St. 417, 26 Atl. 105, 19 L.R.A.
419.
563.
9. Roney v. Westlake, 216 Pa. St.
12. Ringle v. Pennsylvania, 164 P.-i
374, 65 Atl. 807, 116 A. S. R. 772. St. 529, 30 Atl. 492, 44 A. S. R. 628.
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axe recognized in different jurisdictions.18 Where a statute requires
both the rendition and entry of the judgment by a justice of the
peace within a prescribed time, it has been held generally that a
failure to render judgment within the time limited deprives the
justice of jurisdiction and renders a judgment subsequently entered
a nullity.14 In some states the statutory requirement is that judg
ments shall be entered on the docket "forthwith," 15 while in others
it is by statute provided that judgment shall be entered within a
specified time, as, for instance, twenty-four hours after the trial.16
The word "forthwith" has been interpreted by the courts to mean
"in a reasonable time," and an entry of judgment on Monday on
a confession of judgment filed late in the evening of the preceding
Saturday has been sustained,17 as well as a judgment entered at
eleven o'clock in the moraine; on a verdict rendered late the pre
ceding evening.18 Sometimes the limitation is imposed that judg
ments cannot be entered during the period of vacation of the court,19
or it is required that judgment must be entered during the term
of court in which the case is tried,20 and when a statute provides
that a certain term of court shall continue "until" a specified day,
judgments in trials before such court entered thereafter, even on
the day succeeding that named in the statute, have been held to be
coram non judice and void.1 This limitation is not universal and
where it is not recognized judgments may be entered at a term of
court subsequent to that in which the trial was held.2
52. Judgments as Taking Effect When Rendered.—In a number
of states a judgment operates as a lien from its date,8 or from the
time when it is rendered.4 Where this rule exists for fixing the
time when the lien commences, it seems to have its foundation either
13. Johnson v. State, 141 Ala. 7,
19. Ex parte Ellis, 37 Tex. Crim.
37 So. 421, 109 A. S. R. 17: Ex parte 539. 40 S. W. 275, 66 A. S. R. 831.
Ellis, 37 Tex. Crim. 539, 40 S. W. 275,
20. Coe v. Erb, 59 Ohio St. 259, 52
66 A. S. R. 831.
N. E. 640, 69 A. S. R. 764.
Notes: 40 Am. Dec. 386; 28 L.R.A.
1. Johnson v. State, 141 Ala. 7, 37
640.
So. 421, 109 A. S. R. 17.
14. Note: 28 L.R.A. 638. And see
2. Bates v. Hamilton, 144 Mo. 1,
Justices op the Pkace.
45 S. W. 641, 66 A. S. R. 407.
15. Tomlinson v. Litze, 82 la. 32,
3. Jones v. Jones, 1 Bland (Md.)
47 N. W. 1015, 31 A. S. R. 458.
443, 18 Am. Dec. 327.
16. Davis v. Simma, 14 la. 154, 81
4. Williams v. Benedict, 8 How. 107,
Am. Dec. 462 and note; McClain v. 12 U. S. (L. ed.) 1007: Fo?sr v. Blair,
Davis. 37 W. Va. 330, 16 S. E. 629, 133 U. S. 534, 10 S. Ct. 338, 33 U. S.
18 L.R.A. 634.
(L. ed.) 721; Lawson v. Jordan, 19
17. Tomlinson v. Litze, 82 la. 32, Ark. 297, 70 Am. Dec. 596: Planters
47 N. W. 1015, 31 A. S. R. 458. In Bank v. Calvit, 3 Smedes & M. (Miss.)
this case a judgment entered after 143, 41 Am. Dec. 61(1 ; Russell v. Grant,
ninetv davs was held to be void.
122 Mo. 161, 26 S. W. 958, 43 A. S. R.
18. Davis v. Simma, 14 la. 154, 81 563.
Am. Dec. 462.
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in a statute enacted in the particular jurisdiction," or it may be based
on the English statute of 5 George II.6 While this act of Parliament
does not provide that a judgment shall be a lien from the time of
its rendition, yet it seems that it has always been considered as having
this effect.7 The word "rendered" within the meaning of this rule
has been construed as implying that the judgment must likewise be
recorded, and therefore a judgment does not become a lien until it
has been entered of record.8 Thus under a statute declaring that
lands within a county where a judgment is entered shall be bound
for the satisfaction thereof from the first day of the term at which
judgment is rendered, and that all judgments shall be entered in
the journals of the court, it has been held that a judgment must be
regarded as incomplete until such entry and cannot operate as a lien
relating to the first day of the term at which it was pronounced if
not entered on the journals during such term.9 The necessity of
having a judgment entered on the records or recorded before it becomes
operative as a lien may rest on a specific statutory enactment so pro
viding,10 and where such statute exists it will be strictly enforced
For example when the number of a judgment is prescribed by law
as a prerequisite to the record of an abstract of such judgment in
order to create a lien, the number of the judgment cannot be dis
pensed with, and the registry of the abstract without giving such
number does not create a lien.11 Another form in which the same
rule is stated is that a judgment does not operate as a lien upon real
property until docketed 12 in the county in which the land is located.18
53. Relation Back to First Day of Term; In General.—The rule
of the common law was that all judgments of a court of record would
relate back to the first day of the term at which they were rendered
5. Owen v. Baker, 101 Mo. 407,
10. Sweetland v. Buell, 164 N. Y.
14 S. W. 175, 20 A. S. R. 618 ; Conrad 541, 58 N. E. 663, 79 A. S. R. 676.
v. Evench, 50 Ohio 476, 35 N. E. 58,
Note: 38 L.R.A. 248.
40 A. S. R. 679; Moore v. Letchford,
11. Bonner v. Grigsby, 84 Tex. 330,
35 Tex. 185, 14 Am. Rep. 363.
19 S. W. 511, 31 A. S. R. 48.
6. Hanson v. Barnes, 3 Gill & J.
12. Bradford v. Morrison, 212 U. S.
(Md.) 359, 22 Am. Dec. 322.
389, 29 S. Ct. 349, 53 U. S. (L. ed.)
7. Tavloe v. Thomson, 5 Pet. 358, 564; Brady v. Gilman, 96 Minn. 234,
8 U. S. (L. ed.) 154.
104 N. W. 897, 113 A. S. R. 622, 3
8. Gunn v. Plant, 94 U. S. 664, 24 L.R.A. (N.S.) 835; Morris v. Mowatt,
U. S. (L. ed.) 304; Aetna Life Ins. 2 Paige (N. Y.) 586, 22 Am. Dec. 601 ;
Co. v. Hesser, 77 la. 381, 42 N. W. In re Weber, 4 N. D. 119, 59 N. W.
325, 14 A. S. R. 297, 4 L.R.A. 122; 523, 28 L.R.A. 621 ; Katz v. Obenchain.
Callanan v. Vetruba, 104 la. 672, 74 48 Ore. 352, 85 Pac. 617, 120 A. S.
N. W. 13, 65 A. S. R. 538, 40 L.R.A. R. 821. As to the necessity of docket375.
ing. see supra, par. 24.
Note: 69 A. S. R. 776.
13. Vanstory v. Thorton, 112 N. C
9. Coe v. Erb, 59 Ohio St. 259, 52 196, 17 S. E. 506, 34 A. S. R. 483;
N. E. 640, 69 A. S. R. 764 and note. Bartz v. Paff, 95 Wis. 95, 69 N. W.
See supra, par. 12.
297, 37 L.R.A. 848.
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and were regarded as rendered on that day, no matter on what day
of the term they were actually entered.14 The precise limits of this
rule are rather difficult to ascertain. When it was first formulated
judgments were not liens on land, so the question of priority over
conveyances made after the beginning of the term could not arise.
And about the time that land was made subject to the payment of
Judgments, it was provided by statute that the lien should not relate
back so as to prejudice bona tide purchasers. So that the principal
effect of the doctrine of relation seems to have been to render valid
judgments which were entered after the death of defendant or to
prevent one creditor from obtaining priority over others who obtained
judgments at the same term.15 In the absence of special circumstances
suggesting a qualification of the rule the courts have staled in broad
terms that a judgment relates back to the first day of the term in
which it was rendered,16 irrespective of the day upon which it may
in fact have been rendered,17 and is a lien on the real estate from
that time.18 The foundation of the rule that a judgment relates
hack to the first day of the term in which it was entered lay in the
legal fiction that the term should be considered as lasting but a single
day.19 In the absence of anything of record to show that a judgment
had been rendered at a subsequent period to the day of the commence
ment of the term, a party was not permitted to aver that a judgment
had been signed after the first day of the term, because the fact was
not deemed to be relevant. Hence the legal consequences did not
depend upon the truth of the fact on what day the judgment was
completed.20 The foregoing legal fiction was given full effect except
when the rights of third parties would be prejudiced thereby, when
the courts considered that the truth of the matter became relevant
and could be inquired into to prevent an injustice being effected
through a legal fiction.1 Even between the parties if the record
showed that the judgment could not have been entered on the first
day of the term, this rule of relation was not enforced. For example
if by an order of court the cause had been continued to a particular
day in the term, this fiction was repelled by record evidence to the
14. Norfolk State Bank v. Murphy, Am. Dec. 680.
40 Neb. 735, 59 N. W. 706, 38 L.R.A.
18. New South Building, etc., Ass'n
243 and note.
v. Reed, 96 Va. 345, 31 S. E. 514, 70
Note: 38 L.R.A. 243.
A. S. R. 858.
15. Note: 38 L.R.A. 243. See infra,
19. Follett v. Hall, 16 Ohio 111, 47
par. 57.
Am. Dec. 365; Murfree v. Carmack, 4
16. Ludlow v. Johnston, 3 Ohio 553, Yerg. (Tenn.) 270, 26 Am. Dec. 232.
17 Am. Dec. 609 ; In re Boyer, 51 Pa.
20. Norfolk State Bank v. Murphv,
St. 432, 91 Am. Dec. 129 ; Skipwith v. 40 Neb. 735, 59 N. W. 706, 38 L.R.A.
Cunningham, 8 Leigh (Va.) 271, 31 243 and note; Murfree v. Carmack, 4
Am. Dec. 642.
Yerg. (Tenn.) 270, 26 Am. Dec. 232.
Note: 11 L.R.A. 705.
1. Murfree v. Carmack, 4 Yerg.
17. Farley v. Lea, 20 N. C. 307, 32 (Tenn.) 270, 26 Am. Dec. 232.
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contrary, and in such case the judgment did not relate to the first
day of the term.2 In a number of jurisdictions to-day this rule is
still recognized with the limitation that it must not appear of record
that the judgment could not have been then entered. Thus it has
been announced that the lien of a judgment relates to the first day
of the term at which it was rendered, if it might have been rendered
at that date, and that it takes precedence over other judgments which
could not have been rendered until after such day, irrespective of
the dates on which such judgments were in fact rendered.8 The
qualification of the rule has been stated in still more explicit lan
guage, to the effect that judgments are deemed to have been entered
on the first day of the term of the court at which they were recovered,
if the action was in such a condition that it might have been tried
on that day, had it occupied the first place on the docket.4 Since a
judgment entered on confession usually appears by record as having
been entered during the term and not capable of having been entered
on the first day of the term unless in fact it was then entered, the
rule under consideration has occasionally been stated with an excep
tion of judgments by confession from the scope of its application.5
54. Applications of Rule as to Relation Back.—The rule that a
judgment of a court is a lien upon the lands and tenements of the
judgment debtor within the county from the first day of the term,
no matter on what day of the term it was actually pronounced, has
received many important applications in the jurisdictions in which
it is recognized. On the strength of this rule the courts have held
that where a mortgage on the real estate of the defendant is executed
and recorded during the term, but before the rendition of such judg
ment, the lien of the judgment is superior to that of the mortgage.6
Where judgments operate as liens upon the lands of the debtor from
the first day of the term in which entered, no person buying subse
quent to that period will be protected under the plea that he was an
innocent purchaser without notice.7 The lien of such judgment will
be given priority over a deed of trust recorded during the term,
though the judgment was actually rendered after the deed of trust
was recorded.8 By relating back to the first day of the term, it will
exclude a domestic attachment actually entered before the rendition
2. Murfree v. Carmack, 4 Yerg. Neb. 447, 72 N. W. 582, 66 A. S. R.
(Tenn.) 270, 26 Am. Dec. 232.
519.
3. First Nat. Bank v. Huntington
6. Norfolk State Bank v. Murphy,
Distilling Co., 41 W. Va. 530, 23 S. 40 Neb. 735, 59 N. W. 706, 38 L.R.A.
E. 792, 56 A. S. R. 878.
243 and note; Ocobock v. Baker, 52
4. Hockman v. Hockman, 93 Va. Neb. 447, 72 N. W. 582, 66 A. S. R.
455, 25 S. E. 534, 57 A. S. R. 816. 519.
5. Norfolk State Bank v. Murphy, 7. Ludlow v. Johnston, 3 Ohio 553,
40 Neb. 735, 59 N. W. 706, 38 L.R.A. 17 Am. Dec. 609.
243 and note; Ocobock v. Baker, 52
8. Skipwith v. Cunningham, 8 Leigh
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of the judgment.9 Another important consequence of the rule is
that as between creditors, the lien attaches equally to all the judg
ments entered during the same term.10
55. Statutory Re-enactment and Modifications of Rule.—In spite
of the firm establishment in England of the doctrine of relation of
judgments, it has frequently been said that the general rule in this
country is that the judgment will not relate back to the first day
of the term.11 In a number of states, however, the rule of the common
law as to such relation has been re-enacted in the form of statutes,12
and it is interesting to note that in some instances the statutory form
of the rule appears to omit the provision and limitation recognized
by the common law to the effect that it must not appear on the record
that the judgment had been in fact rendered at a date subsequent
to the first day of the term.18 The statutory re-enactment of the rule
has given rise to another minor departure from the doctrine of the
common law, and under .a statute declaring that lands within a county
where a judgment is entered shall be bound for the satisfaction thereof
from the first day of the term at which judgment is rendered, and
that all judgments shall be entered in the journals of the court, the
courts have held that a judgment must be regarded as incomplete
until such entry, and therefore that it cannot operate as a lien relat
ing to the first day of the term at which it was pronounced if not
entered on the journals during such term.14
Instead of a judgment
having relation back to the first day of the term the rule may be
so modified by statute that a judgment will not operate as a lien as
between judgment creditors, until from the day of the adjournment
of the term at which it was rendered, although recorded prior to the
adjournment of said term, the effect of such statute being to make
the registry of several judgments rendered at the same term concur
rent.15 In a few states it is provided that all final decrees and judg
ments are to be considered as enrolled from and after the expiration
of thirty days from the date of entry,18 and in others judgments on
(Va.) 271, 31 Am. Dec. 642; New 93 Am. Dec. 337; Norfolk State Bank
South Building, etc., Ass'n v. Reed, 96 v. Murphy, 40 Neb. 735, 59 N. W. 706,
Va. 345, 31 S. E. 514, 70 A. S. R. 38 L.R.A. 243 and note; Callen v.
858.
Ellison, 13 Ohio St. 446, 82 Am. Dec.
9. Note: 11 L.R.A. 705. •
448; Coe v. Erb, 59 Ohio St. 259, 52
10. Clements v. Berry, 11 How. 398, N. E. 640, 69 A. S. R. 764.
13 U. S. (L. ed.) 745.
13. Callen v. Ellison, 13 Ohio St.
11. Pope v. Brandon, 2 Stew. (Ala.) 446, 82 Am. Dec. 448.
401, 20 Am. Dec. 49.
14. Coe v. Erb, 59 Ohio St. 259, 52
Note: 38 L.R.A. 247.
N. E. 640, 69 A. S. R. 764 and note.
See supra, par. 52, for authorities
15. Wolfe v. Joubert, 45 La. Ann.
indicating that a judgment takes effect 1100, 13 So. 806, 21 L.R.A. 772.
from its entry, or from the time when
16. George Long Contracting Co. v.
it is docketed.
Albert, 116 Md. I11, 81 Atl. 265, Ann.
12. Filley v. Duncan, 1 Neb. 134, Cas. 1913B 1259.
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bonds payable to tbe commonwealth bind the real estate of the debtor
from the date of the commencement of the action.17
56. Inquiry as to the Hour of Entry.—Corresponding to the fiction
of the common law that all judgments are deemed to have been entered
on the first day of the term,18 the doctrine has received judicial sanc
tion that the courts will not consider fractions or parts of a day, but
will deem that the lien of a judgment or decree begins with the first
moment of the day on which it attaches.19 The doctrine of the rela
tion back of judgments to the first day of the term implied that all
judgments rendered at the same term should rank equally. Analo
gous to this rule is the one recognized under the legal fiction now
under consideration in regard to the relation back of judgments to
the first second of the day on which they may be rendered. Since
all judgments are deemed to have been entered at the very beginning
of the day on which they are rendered, all judgments entered on the
same day are deemed on an equality.20 Judgments entered at differ
ent hours of the same day are given no priority over one another as
liens upon the property of the judgment debtor but are required to
be paid pro rata, when the proceeds of the sale of such property are
insufficient to discharge all of them. Following the analogy above
mentioned it has also been held that where there is no minute as
to the precise time of the entry there can be no division of the day
into fractions in order to determine the priorities of judgments over
other liens and conveyances. The actual hour of entry cannot be
shown aliunde even by an unofficial notation of the hour of filing
of the judgment by the prothonotary or clerk of court.1 Hence
the lien of a judgment has priority over a conveyance recorded on
the same day on which the judgment was entered, although fhe
indorsement of the clerk shows that the judgment was. in fact, en
tered after the deed was filed for record.2 It has been said that the
rule which in the entry of judgments rejects fractions of the day
is not a legal fiction, but a measure of policy to prevent litigation,
and serve as a guide to the public. The reason for the rule lies in
the danger that in the case of adversary judgments they might be
often defeated by the fraud of defendants, who on the same day could
place assignments for creditors on record unless the legal presump
tion be maintained.8 Other courts, however, take a different view and
17. Leonard v. Broughton, 120 Ind. 455, 25 S. E. 534, 57 A. S. R. 816.
536, 22 N. E. 731, 16 A. S. R. 347.
20. Note: 2 Ann. Cas. 137.
Cases of attachment do not fall within
1. Metzler v. Kilgore, 3 Pen. & W.
the scope of the present article. See (Pa.) 245, 23 Am. Dec. 76.
Attachment, vol. 2, p. 855.
2. Hockman v. Hockman, 93 Va.
18. See supra, par. 53.
455, 25 S. E. 534, 57 A. S. R. 816.
19. Murfree v. Carmack, 4 Yerg.
3. In re Boyer, 51 Pa. St. 432, 91
(Tenn.) 270, 26 Am. Dec. 232 and Am. Dec. 129.
note; Hockman v. Hockman, 93 Va.
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hold that an inquiry may be made into the precise time at which
the judgment was entered, by less than record proof. The position
taken by these authorities is that the fractions of the day should be
recognized and the day divided in favor of one who loans money, or
parts with anything valuable, when the inducement for his action is
the security given him upon the then unencumbered real estate of the
borrower.4 Hence if two judgments appear to have been entered on
the same day, the court will ascertain which was first entered, and
award it the preference.5 And the same is held true as between a
judgment and a conveyance.6 It has been broadly stated that when
ever it is provided by statute that a lien shall attach upon the doing
of an act by or on behalf of the party who asserts it, or seeks to
fasten it upon property, fractions of a day may be considered in deter
mining the priority and consequent superiority as between liens
resulting from or resting severally upon acts done on the same day.7
The question has arisen whether the doctrine that the law will not
consider fractions of a day has application where an effort is made
to prove that the defendant died on the same day, but earlier in the
day than the hour when the judgment was entered. As in so many
other instances in the law of judgments, the different courts have
adopted views diametrically opposed to each other. On one side it
has been held that a decree is void if rendered after the death of
oiie of the defendants, although on the same day, the rule by which
fractions of a day are not regarded not applying in such case.8 On
the other hand, it has been held that for the purpose of defeating a
judgment rendered by a court of general jurisdiction, the legal rep
resentative of a deceased party will not be heard to allege that on the
day of the rendition of such judgment, but at an hour previous there
to, his intestate died.9
Effect of Death of Partiet
57. Common Law Rule as to Effect of Death Prior to Judgment.—
At the common law the early rule was that the death of any party
to an action before final judgment abated the action.10 The injustice
4. Goetzinger v. Rosenfeld, 16 Wash.
8. Ex parte Massie, 131 Ala. 62, 31
392, 47 Pac. 882, 38 L.R.A. 257.
So. 483, 56 A. S. B. 671, 56 L.R.A.
5. German Security Bank v. Camp- 671.
bell, 99 Ala. 249, 12 So. 436, 42 A.
9. Mitchell v. Schoonover, 16 Ore.
S. R. 55 and note; Biggam v. Merritt, 211, 17 Pac. 867, 8 A. S. R. 282.
Walker (Miss.) 430, 12 Am. Dec. 576
10. Brown v. Fletcher, 146 Mich,
and note.
401, 109 N. W. 686, 123 A. S. R. 233,
6. Sweetland v. Buell, 164 N. Y. 541, affirmed 210 U. S. 82, 28 S. Ct. 702,
58 N. E. 663, 79 A. S. R. 676.
52 U. S. (L. ed.) 966, 5 L.R.A.(N.S.)
7. German Security Bank v. Camp- 632; Jefferson v. Hicks, 33 Okla. 407,
bell, 99 Ala. 249, 12 So. 436, 42 A. S. 126 Pac. 739, 41 L.R.A. (N.S.) 1053;
R. 55 and note.
Galpin v. Fishburne, 3 McCord L. (S.
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which this rule sometimes worked was, however, relieved by resort
ing to the fiction of making all judgments bear date of the first day
of the term upon the theory that the entire term of court was in
contemplation of law but one day.11 If a defendant died in term
time, before a judgment was signed, it was held that it might be
signed after his death, for it was to be considered a judgment of the
first day of the term, at which day he was alive.12 In some jurisdic
tions the courts have followed the common law rule, and a judgment
rendered after the death of either the plaintiff 18 or defendant is
deemed void,14 although the court acquired jurisdiction of the parties
during their lifetime.15 It has been said that this rule should be fol
lowed especially in cases in which the death occurs before any hearing
on the merits and in which accordingly there is no foundation for an
excuse that the failure to enter the judgment is attributable to delay on
the part of the court.16 The position is taken by the courts adhering
to the rule of the common law that it makes no difference whether
the fact of death does or does not appear of record,17 since a judg
ment rendered against a dead man is an absolute nullity.18
58. View that Judgments after Death of Parties Are Merely Void
able.—The weight of modern authority is, however, opposed to the
early common law rule, and is to the effect that where the court
has, in the lifetime of the party, acquired jurisdiction of the subject
matter and of the person, a judgment rendered against him after his
death is, though erroneous and therefore voidable, not void,19. and
accordingly not open to collateral attack,20 especially where the fact of
C.) 22, 15 Am. Dec. 614; May v. North 153 and note.
Carolina State Bank, 2 Rob. (Va.) 56,
18. Carter v. Carriger, 3 Yerg.
40 Am. Dec. 726.
(Tenn.) 411, 24 Am. Dec. 585.
Notes: 29 A. S. R: 817; 126 A. S.
19. Claflin v. Dunne, 129 111. 241,
R. 622, 627.
21 N. E. 834, 16 A. S. R. 263; ColeAnd see Abatement and Revival, man v. McAnnulty, 16 Mo. 173, 57
vol. 1, p. 20 et seq. As to the statu- Am. Dec. 229 ; Mitchell v. Schoonover,
tory modification of this rule in the 16 Ore. 211, 17 Pac. 867, 8 A. S. R.
case of death after verdict and before 282.
judgment, see infra, par. 60.
' Notes: 52 Am. Dec. 109; 126 A.
11. Note: 126 A. S. R. 622. And S. R. 625, 626; 49 L.R.A. 160.
see supra, par. 53.
20. Harter v. Twohig, 158 U. S. 448,
12. Holford v. Alexander, 12 Ala. 15 S. Ct. 883, 39 U. S. (L. ed.) 1049;
280, 46 Am. Dec. 253.
Coleman v. McAnnulty, 16 Mo. 173, 57
13. Notes: 29 A. S. R. 817; 126 Am. Dec. 229; Wardrobe v. Leonard,
A. S. R. 627, 631.
78 Neb. 531, 111 N. W. 134, 126 A.
14. Gerault v. Anderson, Walk. S. R. 619 and note ; Giddings v. Steele,
(Miss.) 30, 12 Am. Dec. 521.
28 Tex. 732, 91 Am. Dec. 336; King v.
Note: 126 A. S. R. 627.
Burdett, 28 W. Va. 601, 57 Am. Rep.
15. Note: 29 A. S. R. 817.
687; Watt v. Brookover, 35 W. Va.
16. Young's Estate, 59 Ore. 348, 116 323, 13 S. E. 1007, 29 A. S. R. 811
Pac. 95, 1060, Ann. Cas. 1913B 1310. and note.
17. Kagar v. Viekery, 61 Kan. 342,
Notes : 52 Am. Dec. 109 ; 29 A. S.
59 Pac. 628, 78 A. S. R. 318, 49 L.R.A. R. 816, 817; 126 A. S. R. 626, 627.
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death is unknown to the court or other parties at the time the judg
ment is entered.1 The error in rendering the judgment or decree
after the defendant's death must be shown in some proceeding insti
tuted by the proper parties, for the purpose of setting it aside for that
cause.2 The general principle has been applied to judgments in rem
and it has been held that if a debtor dies before final judgment in
rem, but after the proceedings are brought, such judgment is not
void, although it may be erroneous and voidable.8 In cases in which
a judgment is voidable by reason of having been rendered after the
death of one of the parties, it may be set aside on direct appeal 4 if
the fact of such death appears of record,5 or by writ of error coram
nobis if the fact must be shown aliunde.6 Where this view obtains
as to the effect of judgments for or against deceased persons it is
also generally held that judgments for or against joint plaintiffs or
defendants, one of whom is dead at the time of the rendition of the
judgment, are merely erroneous and voidable, but not absolutely
void, nor subject to collateral attack.7 On the other hand, where
the common law doctrine prevails it has been held that a judgment
for or against joint plaintiffs or defendants, after the death of one
of them, is absolutely void as to all of them.8
59. Death before Suit.—Although there are decisions to the effect
that where the plaintiff is dead at the time of commencing the suit,
the judgment rendered therein is merely erroneous and not void,*'
the sounder view and the one supported apparently by the weight
of authority is that to invest a judgment for or against a deceased
person with any validity, it is absolutely essential that jurisdiction
1. Knott v. Taylor, 99 N. C. 511,
Note: 126 A. S. R. 625, 637.
6 S. E. 788, 6 A. S. R. 547; Wood v.
And 3ee Appeal and Error, vol. 2,
Watson, 107 N. C. 52, 12 S. E. 49, p. 309.
10 L.R.A. 541 ; Jefferson v. Hicks, 33
7. King v. Burdett, 28 W. Va. 601,
Okla. 407, 126 Pac. 739, 41 L.R.A. 57 Am. Rep. 687; Watt v. Brookover,
(N.S.) 1053 and note; Evans v. Spur- 35 W. Va. 323, 13 S. E. 1007, 29 A.
gin, 6 Grat. (Va.) 107, 52 Am. Dec. S. R. 811 and note.
105 and note; Watt v. Brookover, 35
Note: 126 A. S. R. 638.
W. Va. 323, 13 S. E. 1007, 29 A. S. R.
In State v. Tate, 109 Mo. 265, 18 S.
811.
W. 1088, 32 A. S R. 664, it was held
2. Mitchell v. Schoonover, 16 Ore. that a judgment against several
211, 17 Pac. 867, 8 A. S. R. 282; Evans obligors on a bond, one of whom was
v. Spurgin, 6 Grat. (Va.) 107, 52 Am. dead when suit was brought, is irreguDec. 105 and note.
lar, but such irregularity is not sufli- ,
3. Note: 49 L.R.A. 168.
cient ground upon which to vacate a
4. Note: 126 A. S. R. 637.
judgment regularly rendered as to the
5. Harter v. Twohig, 158 U. S. 448, other defendants therein.
15 S. Ct. 883, 39 U. S. (L. ed.) 1049.
8. Notes: 29 A. S. R. 818; 126 A.
Note: 126 A. S. R. 637.
S. R. 638.
6. Harter v. Twohig, 158 U. S. 448,
9. Watt v. Brookover, 35 W. Va.
15 S. Ct. 883, 39 U. S. (L. ed.) 1049; 323, 13 S. E. 1007, 29 A. S. R. 811
Claflin v. Dunne, 129 111. 241, 21 N. and note.
E. 834, 16 A. S. R. 263.
Note: 126 A. S. R. 633.
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should have attached during the lifetime of the plaintiff or defend
ant, and that if an action is commenced in favor of or against one
already dead, the judgment rendered therein is absolutely null and
void for want of jurisdiction,10 and the fact of death may be shown
on either direct or collateral attack.11 Any party in interest can
raise the question, since no judicial record will be sufficient to create
an estoppel preventing production of proof of such death.12 In accord
ance with this rule it has been held that a decree based on a sum
mons against a dead man who is named as the owner of property,
the sale of which is sought for an assessment for an improvement,
is of no validity whatever, no matter how the summons was posted or
published, although such notice in case of unknown owners might
be sufficient.18
60'. Death after Verdict and before Judgment.—The rule of the
early common law that the death of a plaintiff or defendant invari
ably abated an action or proceeding rendering a judgment thereafter
entered void 14 was partially modified by the statute 17 Charles II,
c. 8, which provided that the death of either party, after verdict
and before judgment, could not be alleged for error, and that judg
ment should be entered as though the party were alive,15 provided
• the judgment should be entered within two terms after such verdict.16
This statute was made perpetual by 1 James II, chapter 17, section
5,17 and the general rule therefore of the later common law is that
where a verdict is taken against a party before his death, a judg
ment thereon, rendered after his death,18 at a subsequent term of
court, will be valid,19 provided two terms since the entry of the ver
dict have not elapsed.20 In this country the English statutes have
been occasionally supplemented by special statutory enactments to
the same effect.1 An unreasonable delay in making application for
the entry of judgment after the death of defendant has sometimes
10. Shea v. Shea, 154 Mo. 599, 55 Bank, 2 Rob. (Va.) 56, 40 Am. Dec.
S. W. 869, 77 A. S. R. 779; In re 726.
Young, 59 Ore. 348, 116 Pac. 95, 1060,
16. Wood v. Bovle, 177 Pa. St. 620,
Ann. Cas. 1913B 1310.
35 Atl. 853, 55 A. S. R. 747.
Notes: 29 A. S. R. 818, 819; 126
Note: 52 Am. Dec. 108.
A. S. R. 631.
17. Wood v. Boyle, 177 Pa. St. 620,
11. Shea v. Shea, 154 Mo. 599, 55 35 Atl. 853, 55 A. S. R. 747.
S. W. 869, 77 A. S. R. 779. As to
18. Note: 49 L.R.A. 165.
collateral attack on the ground of
19. Carlson v. Benton, 66 Neb. 486,
death of a party before judgment, see 92 N. W. 600, 1 Ann. Cas. 159.
infra, par. 319.
20. Wood v. Boyle, 177 Pa. St. 620,
12. Note: 126 A. S. R. 631.
35 Atl. 853, 55 A. S. R. 747.
13. Greenstreet v. Thornton, 60 Ark.
1. Morton v. Adams, 124 Cal. 229,
369, 30 S. W. 347, 27 L.R.A. 735.
56 Pac. 1038, 71 A. S. R. 53.
14. See supra, par. 57.
15. May v. North Carolina State
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been held to be sufficient grounds to justify a court to refuse the
right to do so.2
61. Death after Interlocutory Order or pending Appeal.—By the
statute of 8 & 9 Wm. Ill, c. 11, section 6, it was provided that
in all actions to be commenced in any court of record, if the plaintiff
or defendant should happen to die after interlocutory and before
final judgment, the action should not by reason thereof abate, if
such action could be originally prosecuted or maintained by or against
the executors or administrators of the party dying; but the plaintiff
in such case, or, in the event of his death after such interlocutory
judgment, his executors or administrators, might have a scire facias
against the defendant, or, if he should die alter such interlocutory
judgment, then against his executors or administrators, to show cause
why damages should not be assessed or recovered in such action.8
But in this country the authorities do not agree as to whether a
judgment or decree is valid where the death of the party occurs
after interlocutory judgment, and it has sometimes been held that
in the absence of any statute such a judgment will be voidable at
least if not void.4 In some jurisdictions it is expressly provided by
statute that if either party to an action dies after an interlocutory
judgment, but before final judgment is entered, the court must enter
final judgment in the names of the original parties.5 There is like
wise some conflict of authority as to the effect of the death of a party
pending an appeal, where such death is not noticed in the appellate
court. Some cases hold that the death does not render the judgment
void ; but in a few states the judgment is held to be void.6
62. Effect on Judgment of Subsequent Death of Defendant.—The
death of the defendant cannot abate an action which has already gone
into final judgment.7 Hence the lien of a judgment obtained against
a party in his lifetime in most jurisdictions is not dissolved by his
death, but continues to bind his real estate.8 It is not inconsistent
with the continuance of a judgment lien, after the death of the judg
ment debtor, that the judgment must, as required by law, be pre
sented as a claim against the estate of the judgment debtor, to be
2. Gagnon v. United States, 193 U. Abatement and Revival, vol. 1, p. 38
S. 451, 24 S. Ct. 510, 48 U. S. (L. et seq.; Appeal and Error, vol. 2, p.
ed.) 745; Galpin v. Fishburne, 3 Mc- 263 et seq.
Cord L. (S. C.) 22, 15 Am. Dec. 614.
7. Coit v. Sistare, 85 Conn. 573, 84
3. Kaper v. Vickerv, 61 Kan. 342, Atl. 119, Ann. Cas. 1913C 248.
59 Pac. 628, 78 A. S. R. 318, 49 L.R.A.
8. Morton v. Adams, 124 Cal. 229.
153.
56 Pac. 1038, 71 A. S. R. 53: Union
4. Note: 49 L.R.A. 166.
Bank v. Powell, 3 Fla. 175, 52 Am.
5. Crandall's Estate, 196 N. Y. 127, Dec. 367 ; Maxwell v. Leeson, 50 W.
89 N. E. 578, 134 A. S. R. 830, 17 Va. 361, 40 S. E. 420, 88 A. S. R.
Ann. Cas. 874. And see Abatement 875.
and Revival, vol. 1, p. 38.
Note: 89 Am. Dec. 242.
6. Note: 49 L.R.A. 168. And see
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paid in the due course of administration,9 and that the right to issue
execution is suspended by reason of such death.10 There are, how
ever, decisions to the effect that a judgment operating as a general
lien on land of the judgment debtor ceases to exist as a lien on the
latter's death on the theory that the entire estate on the death of
the owner becomes subject to the exclusive jurisdiction of the prohate court.11
Judgments Nunc pro Tunc
63. General Power of Courts to Enter.—Courts of law and of equity
have from the earliest times possessed and exercised the power of
making entries of judgments and decrees nunc pro tunc in proper
cases, when such entries are necessary to prevent injustice to suitors.12
Such power is inherent,18 and may be exercised in criminal as well
as civil cases,14 and being in many instances necessary for the attain
ment of justice, when properly exercised, it is favored by the courts.15
.Nevertheless, since rights established by the judgments of judicial
tribunals are generally regarded as resting upon the firmest founda
tions, because of the confidence reposed in their inviolability, the
power to affect their operation or change their import by judgments
and orders nunc pro tunc should be exercised with caution and
circumspection.16 Consent of the parties will usually be sufficient
grounds to move the court to enter a judgment nunc pro tunc.17
'When jurisdiction over any particular subject is withdrawn from a
court, the effect is the same as to that subject as if the court itself
was abolished, and therefore such court after such modification of
its powers has no jurisdiction to make nunc pro tunc orders in ref
erence to matters falling within its former but not within its modified
jurisdiction.18
64. Limitations on Power.—The office of a judgment nunc pro
tunc is to record some act of the court done at a former time which
was not then carried into the record,19 and the power of a court to
9. Morton v. Adams, 124 Cal. 229,
14. Notes: 4 A. S. R. 828 ; 20 L.R.A.
56 Pac. 1038, 71 A. S. R. 53. And 146.
see Executors and Administrators,
15. Ludlow v. Johnston, 3 Ohio 553,
vol. 11. pp. 200, 207.
17 Am. Dec. 609.
10. Morton v. Adams, 124 Cal. 229.
16. Cleveland Leader Printing Co. v.
56 Pac. 1038, 71 A. S. R. 53; Maxwell Green, 52 Ohio St. 487, 40 N. E. 201,
v. Lceson, 50 W. Va. 361, 40 S. E. 49 A. S. R. 725.
420. 88 A. S. R. 875.
17. King v. Green, 2 Stew. (Ala.)
11. Hampton v. Cook, 64 Ark. 353, 133, 19 Am. Dec. 46.
42 S. W. 535, 62 A. S. R. 194 and
Note: 20 L.R.A. 147.
note. For further consideration of
18. Ludlow v. Johnston, 3 Ohio 553,
this topic, see Liens.
17 Am. Dec. 609.
12. Note: 4 A. S. R. 828.
19. Cowdcrv v. London, etc., Bank,
13. Knefel v. People. 187 Hl. 212, 139 Cal. 298, 73 Pac. 196, 96 A. S. R.
58 N. E. 388, 79 A. S. R. 217.
115; Davidson v. Richardson, 50 Ore.
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make such entries is restricted to placing upon the record evidence
of judicial action which has been actually taken.20 It may be used
to make the record speak the truth, but not to make it speak what %
it did not speak but ought to have spoken.1 If the court has not
rendered a judgment that it might or should have rendered, or if
it has rendered an imperfect or improper judgment, it has no power
to remedy these errors or omissions by ordering the entry nunc pro
tunc of a proper judgment.2 Hence a court in entering a judgment
nunc pro tunc has no power to construe what the judgment means,
but only to enter of record such judgment as had been formerly
rendered, but which had not been entered of record as rendered.8
In all cases the exercise of the power to enter judgments nunc pro
tunc presupposes the actual rendition of a judgment, and a mere right
to a judgment will not furnish the basis for such an entry.4
65. Time and Notice.—A judgment nunc pro tunc will not be
entered if the delay in moving for the judgment is imputable to the
laches of the party applying for it,5 and where no reason is shown
for the delay and it is not caused by the act of the court, an entry
nunc pro tunc will be refused.6 As has already been seen,7 when a
party litigant dies after the commencement of a term of court and be
fore judgment, the court at common law could enter judgment during
such term on . the theory that its decree took effect as of the first
day of the term.8 But even in cases where the entry of the judg
ment was delayed until after the term, the courts became accustomed,
in order to prevent the suit from abating by the death of a party,
to allow the judgment to be entered nunc pro tunc, as of a date
when the deceased party was living, if the party recovering was then
entitled to judgment.9 In this manner the entry of judgments nunc
pro tunc was countenanced long after the expiration of the original
term of court, and even after the lapse of years.™ Statutory limita
tions as to the time within which proceedings to vacate or modify
a judgment must be instituted do not necessarily have any applica
tion to a proceeding brought to obtain a nunc pro tunc entry of a
323, 89 Pac. 742, 91 Pac. 1080, 126 N. W. 744, 67 A. S. R. 282.
A. S. R. 738, 17 L.R.A.(N.S.) 319.
5. Galpin v. Fishburne, 3 McCord
20. Jacks v. Adamson, 56 Ohio St. L. (S. C.) 22, 15 Am. Dec. 614.
397, 47 N. E. 48/60 A. S. R. 749.
Note: 4 A.' S. R. 828.
1. Lourance v. Lankford, 106 Ark.
6. Note: 20 L.R.A. 148.
470, 153 S. W. 592, Ann. Cas. 1915A
7. See supra, par. 57, 62.
520 and note; Cowdery v. London, etc.,
8. Montgomery v. Sawyer, 100 U.
Bank, 139 Cal. 298, 73 Pac. 196, 96 S. 571, 25 U. S. (L. ed.) 692.
A. S. R. 115.
Note: 1 L.R.A. 567.
2. Note: 4 A. S. R. 831.
9. Note: 52 Am. Doc. 108.
3. Lourance v. Lankford, 106 Ark.
10. Mavs v. Hassell, 4 Stew. & P.
470, 153 S. W. 592, Ann. Cas. 1915A (Ala.) 222, 24 Am. Dec. 750.
520.
Note: 20 L.R.A. 144.
4. Doughty v. Meek, 105 la. 16, 74
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judgment.11 Where, however, a statute required the entry of a judg
ment within twenty-four hours after it has been rendered it has been
held that an entry of a judgment nunc pro tunc nearly two years
afterwards was a nullity.12 In most jurisdictions a judgment nunc
pro tunc may be entered without notice,18 especially where the record
affords conclusive data for sustaining the application, without resort
to extraneous evidence. But when the court is permitted to resort
to evidence outside its records, it seems that notice should be given
to the adverse party.14
66. Record as Basis of Entry Generally.—In the majority of juris
dictions the rule is recognized that no judgment can be amended or
entered nunc pro tunc, unless the amendment be authorized by
matter of record, or by some entry made by or under the authority
of the court, which entry must be shown by the record of the cause,
or at least by some book belonging to the office of the court, and
required to be kept there by law.15 In such jurisdictions in render
ing judgment nunc pro tunc, the court cannot resort to any evidence
to show what the judgment should be, other than that furnished by
the record.16 Hence if after the conclusion of the trial of an action
for divorce, one of the parties thereto dies, and the court enters a
decree nunc pro tunc with nothing in the papers on file nor in the
record to look to as a basis for such entry, the decree is void.17 If
written opinions by judges of trial courts are not required nor pro
vided for by law, such an opinion is not a paper in the case constitut
ing a part of the record, and an entry thereon by the clerk of the
date it was filed with him is not evidence of the date that the judg
ment was rendered, upon which an entry nunc pro tunc can be
based.18 It has even been held that a decree nunc pro tunc will
not be authorized by a paper purporting to be a final decree, and
signed by the probate judge, and found among the filed papers in
the cause, where the record does not show that this paper was ever
11. Hyde v. Michelson, 52 Neb. 680, 158; Gibson v. Chouteau, 45 Mo. 171,
72 N. W. 1035, 66 A.' S. R. 533.
100 Am. Dec. 366 ; Young v. Young,
12. McClain v. Davis, 37 W. Va. 330, 165 Mo. 624, 65 S. W. 1016, 88 A.
16 S. E. 629, 18 L.R.A. 634.
S. R. 440.
13. Fuga v. Camel, Minor (Ala.)
Notes: 4 A. S. R. 831; 20 L.R.A.
170, 12 Am. Dec. 46; Allen v. Brad- 145.
ford, 3 Ala. 281, 37 Am. Dec. 689
16. Gagnon v. United States, 193 U.
and note; Cook's Estate, 77 Cal. 220, S. 451, 24 S. Ct. 510, 48 U. S. (L.
17 Pac. 923, 19 Pac. 431, 11 A. S. R. ed.) 745; Draughan v. Tombeckee
267, 1 L.R.A. 567.
Bank, 1 Stew. (Ala.) 66, 18 Am. Dee.
Note: 20 L.R.A. 147.
38.
14. Note: 4 A. S. R. 833. And see
17. Young v. Young, 165 Mo. 624,
infra, par. 67.
65 S. W. 1016, 88 A. S. R. 440.
15. Hudson v. Hudson, 20 Ala. 364,
18. Missouri, etc., R. Co. v. Hol56 Am. Dec. 200; Metzger v. Morley, schlag, 144 Mo. 253, 45 S. W. 1101,
197 111. 208, 64 N. E. 280, 90 A. S. R. 66 A. S. R. 417.
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made a part of the record by the act of the court.1' A recital made
in a decree or judgment entered after the death of a party to the
action cannot be self-serving to afford a basis for a nunc pro tunc
entry.20 On the other hand, a sufficient warrant for judgment nunc
pro tunc may be furnished by the declaration showing in whose
favor judgment should be entered.1 Entries in minute books, in
the judge's notes, and indorsements of the clerk on the papers filed
in the case may constitute a sufficient foundation for a judgment
nunc pro tunc.2 The entry "Judg't" has also been considered an
adequate note or memorandum of what the judgment of the court
was, from which the clerk could enter the judgment in due form.*
67. Admissibility of Parol Evidence.—In jurisdictions adhering to
the rule that a judgment nunc pro tunc can be founded only on
matter of record, parol evidence is necessarily considered inadmis
sible,4 nor will the court be permitted to rely on the mere memory
of the judges who composed the court in which the proceedings had
been litigated.5 Accordingly it has been held that an oral announce
ment by the court upon the conclusion of a trial as to what its deci
sion will be, which can be proved only by parol evidence, is not a
sufficient basis for the nunc pro tunc entry of a judgment or decree.'
In a number of jurisdictions, however, the courts have departed from
a strict enforcement of this rule, and the broad doctrine has been
announced that all courts have a right to judge of their own records
and minutes; and if it appear satisfactorily to them that an order
was actually made at a former term, and omitted to be entered by
the clerk, they may at any time direct such order to be entered on
the records as of the term when it was made.7 According to this
view, in entering an order nunc pro tunc, the court is not confined to
an examination of the judge's minutes, or written evidence, but may
proceed on any satisfactory evidence,8 and parol evidence of an order
omitted from the record if satisfactory to the court is considered a
sufficient basis for a judgment nunc pro tunc9 Thus parol evidence
has been held to be admissible to prove that the court orally directed ,
19. Hudson v. Hudson, 20 Ala. 364, v. Young, 165 Mo. 624, 65 S. W. 1016
56 Am. Dee. 200.
88 A. S. E. 440.
20. Young v. Young, 165 Mo. 624,
Note: 4 A. S. E. 831.
65 S. W. 1016, 88 A. S. E. 440.
And see supra, par. 66.
1. Allen v. Bradford, 3 Ala. 281, 37
5. Metzger v. Morley, 197 111. 208,
Am. Dec. 689 and note.
64 N. E. 280, 90 A. S. E. 158.
2. Graham v. Lynn, 4 B. Mon. (Ky.)
6. Young v. Young, 165 Mo. 624,
17, 39 Am. Dec. 493; Missouri, etc., 65 S. W. 1016, 88 A. S. E. 440.
E. Co. v. Holschlag, 144 Mo. 253, 45
7. Davis v. Shaver, 61 N. C. 18, 91
S. W. 1101, 66 A. S. E. 417.
Am. Dec. 92; Burnett v. State, 14 Tex.
3. Davis v. Shaver, 61 N. C. 18, 91 455, 65 Am. Dec. 131.
Am. Dec. 92.
8. Harris v. Jennings, 64 Neb. 80,
4. Metzger v. Morley, 197 111. 208, 89 N. W. 625, 97 A. S. E. 635.
64 N. E. 280, 90 A. S. E. 158 : Young
9. Liddell v. Bodenheimer. 78 Ark.
E. C. L. Vol. XV.—40.
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the clerk to enter judgment, and such evidence, when admitted, war
rants an order directing the entry of such judgment nunc pro tunc
of the date when it was so orally ordered to be entered.10
68. Death of Party or Dissolution of Corporation.—One of the
reasons for the exercise by a court of its power to enter judgments
nunc pro tunc is to prevent injustice to suitors from delay arising
from the act of the court,11 and it is well settled that where a judg
ment has not been rendered on the verdict, or a decree rendered on
final submission, or a cause has not been reached on proceedings in
error, or the like, and the delay was not caused by the act of the
party and one of the parties dies, the final judgment may be entered
as of a day during the term while he was alive.12 The delay in ren
dering a judgment may have been caused by the multiplicity or
press of business, or the intricacy of the questions involved, or for
any other cause not attributable to the laches of the parties but
within the control of the court. In such cases the court may pro
ceed on the maxim Actus curiae neminem gravabit, and enter judg
ment nunc pro tunc.18 The litigant entitled to judgment should,
however, have done all in his power to place the cause in condition
to be decided by the court,14 and nothing should remain but the
ministerial act of causing it to be entered and recorded,15 and in
all cases in which the delay was not caused by the act of the court,
but by the act of the party entitled to judgment, and during such
delay a party dies, judgment nunc pro tunc will not be allowed.16
The entry nunc pro tunc of decrees or judgments in divorce actions
after death of parties is considered elsewhere in this work.17 Analo
gous to the death of a party litigant is the dissolution of a corpora364, 95 S. W. 475, 115 A. S. R. 42; Cas. 1914B 175.
Jacks v. Adamson, 56 Ohio St. 397, 47
Notes: 4 A. S. R. 828 et seq.; 1
N. E. 48, 60 A. S. R. 749; Gonzales L.R.A. 567; 20 L.R.A. 148 et seq.
v. State, 35 Tex. Crim. 339, 33 S. W.
And see Abatement and Revival,
363, 60 A. S. R. 51.
vol. 1, p. 38 ; Appeal and Error, vol.
10. Stern v. Bennington, 10d Md. 2, p. 263 et seq.
« 344, 60 Atl. 17, 108 A. S. R. 433.
13. Mitchell v. Overman, 103 U. S.
11. Note: 4 A. S. R. 828.
62, 26 U. S. (L. ed.) 369; Borer v.
12. New Orleans v. Gaines, 138 U. Chapman, 119 U. S. 587, 7 S. Ct. 342,
S. 595, 11 S. Ct. 428, 34 U. S. (L. 30 U. S. (L. ed.) 532.
ed.) 1102; Bell v. Bell, 181 U. S. 175,
Notes: 52 Am. Dec. 108; 53 Am.
21 S. Ct. 551, 45 U. S. (L. ed.) 804; Rep. 533.
O'Sullivan v. People, 144 111. 604, 32
14. Clark, etc., Inv. Co. v. Rich, 81
N. E. 192, 20 L.R.A. 143 and note; Neb. 321, 115 N. W. 1084, 15 L.R.A.
Hilker v. Kelley, 130 Ind. 356, 30 (N.S.) 682.
N. E. 304, 15 L.R.A. 622; Central
Note: 4 A. S. R. 829.
Saw Bank v. Shine, 48 Mo. 456, 8
15. In re Young, 59 Ore. 348, 116
Am. Rep. 112; Den v. Tomlin, 18 Pac. 95, 1060, Ann. Cas. 1913B 1310.
N. J. L. 14, 35 Am. Dec. 525; Mitchell
16. Notes: 4 A. S. R. 829; 20 L.R.A.
v. Schoonover, 16 Ore. 211, 17 Pac. 148.
867, 8 A. S. R. 282 ; Schaoffer v. Col17. See Divorce and Separation,
dren, 237 Pa. St. 77, 85 Atl. 98, Ann. vol. 9, pp. 438, 444.
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tion which is a party to legal proceedings, and it has been held that
the dissolution of a corporation defendant after the submission and
taking under advisement by the court of an action on contract will
not abate the action, but the court will date the findings and enter
the judgment as of the time when the action was submitted.18
69. Correction of Clerk's Errors.—Another important class of cases
in which judgments nunc pro tunc may be entered consists of those
in which judgment, though pronounced by the court, has, from
accident or mistake of the officers of the court, never been entered
in the court records. In such cases the court will order that the
judgment actually rendered should be entered nunc pro tunc on
the production of satisfactory evidence that the judgment was ren
dered as alleged.19 For example where the clerk has omitted to enter
a judgment nisi, it may be corrected at the time of taking the final
judgment by an order of the court to have judgment nisi entered
nunc pro tunc.29 So where execution has issued against a party,
but by accident the record of the judgment has not been filed, it
may be allowed to be filed nunc pro tunc, so that the execution may
retain its priority over another writ subsequently issued and levied.1
The right to this remedy will not be lost ordinarily by laches, since
the failure of the clerk to do his duty is usually traceable to his
misapprehension or neglect, and not to the fault of the litigant
entitled to judgment.2 The same general principles apply to the
entry of orders nunc pro tunc although such orders do not have
the dignity of final decrees or judgments. For example the court
may direct an entry nunc pro tunc of an order substituting as plain
tiff a party succeeding to the interest of the original plaintiff, which
order the clerk had failed to enter in the minutes.8
70. Effect of Judgment Nunc pro Tunc between Parties.—As a
general rule a judgment entered nunc pro tunc must be respected
and enforced in the same manner and to the same extent as if
entered at the proper time.4 The date of that entry is by a fiction
of law made and considered to be the true date of the judgment for
the purpose of binding the defendant by the obligation of the judg18. See Corporations, vol. 7, pp.
Note: 4 A. S. R. 830.
738-739.
20. Ward v. Ringo, 2 Tex. 420, 47
19. Metzger v. Morley, 197 111. 208, Am. Dec. 654.
64 N. E. 280, 90 A. S. R. 158; Stern
1. Chichester v. Cande, 3 Cow. (N.
v. Bennington, 100 Md. 344, 60 Atl. Y.) 39, 15 Am. Dec. 238 and note.
17, 108 A. S. R. 433 ; Clark, etc., Co.
2. Stern v. Bennington, 100 Md. 344v. Rich, 81 Neb. 321, 115 N. W. 1084, 60 Atl. 17, 108 A. S. R. 433.
15 L.R.A.(N.S-) 682; In re Young,
3. Crim v. Kessing, 89 Cal. 478, 26
59 Ore. 348. 116 Pac. 95, 1060, Ann. Pac. 1074, 23 A. S. R. 491.
Cas. 1913B 1310; Schoonover v. Balti4. Doughtv v Meek, 105 la. 16, 74
more, etc., R. Co., 69 W. Va. 500, 73 N. W. 744, 67 A. S. R, 282.
S. E. 266, Ami. Cas. 1913B 964.
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ment.5 As between the original parties therefore the entry is retro
spective, and has the same force and effect as if entered at the time
the judgment was rendered.6 This retrospective operation will be
sufficient to support intermediate proceedings conformable with the
judgment already rendered, provided the interest of no other party
has been injuriously affected by the omission to enter it when it was
in fact pronounced. Accordingly in a case in which a writ of fieri
facias might have been quashed on motion, so long as no judgment
appeared on the order book, it has been held that the judgment might
have been put there nunc pro tunc, even during the pendency of
such motion, with the effect of removing the ground for quashing and
making good the writ and the acts done under it.7 The conclusion
therefore would appear to be sound that the entry of a judgment
nunc pro tunc validates all prior proceedings, including the issuing
of executions.8
71. Effect on Third Parties.—Although as between the parties a
judgment entered nunc pro tunc is binding to the same extent as
though entered at the proper time,9 such entry will not be allowed
to affect injuriously the rights of innocent third parties who have
acquired rights without notice of the rendition of any judgment.10
Hence, it will not be effective for the purpose of creating a lien
against a purchaser of real property from the judgment debtor before
such entry and without notice of the judgment.11 Third parties
affected thereby have a standing in court to appear and resist the
entry of a judgment nunc pro tunc adversely affecting their inter
ests.12 But unless they have rights intervening before the date of
the entry of a judgment nunc pro tunc, its effect cannot be questioned
by them. Thus the wife of one who confesses judgment on his real
estate, and whose dower rights in the property are enlarged by statute
subsequently passed, is not an intervening party against whose rights
judgment cannot thereafter be entered upon the confession nunc pro
6. Borer v. Chapman, 119 TJ. S. 587, 742, 91 Pac. 1080, 126 A. S. R. 738,
7 S. Ct. 342, 30 U. S. (L. ed.) 532. 17 L.R.A.(N.S.) 319; Galpin v. Fish6. Leonard v. Broughton, 120 Ind. burne, 3 McCord L. (S. C.) 22, 15
536, 22 N. E. 731, 16 A. S. R. 347; Am. Dec. 614.
Davidson v. Richardson, 50 Ore. 323,
Note: 4 A. S. R. 833.
89 Pac. 742, 91 Pac. 1080, 126 A. S.
11. Ninde v. Clark, 62 Mich. 124,
R. 738, 17 L.R.A.(N.S.) 319.
28 N. W. 765, 4 A. S. R. 823 and
7. Graham v. Lynn, 4 B. Mon. (Ky.) note; Clark, etc., Inv. Co. v. Rich, 81
17. 39 Am. Dec. 493.
Neb. 321, 115 N. W. 1084, 15 L.R.A.
8. Doughty v. Meek, 105 la. 16, 74 (N.S.) 682 and note; Coe v. Erb, 59
N. W. 744, 67 A. S. R. 282.
9. See supra, par. 70.
10. Crim v. Kessing, 89 Cal. 478, 323, 89 Pac. 742, 91 Pac. 1080, 126 A.
26 Pac. 1074, 23 A. S. R. 491; Coe S. R. 738, 17 L.R.A.(N.S.) 319.
v. Erb, 59 Ohio St. 259, 52 N. E. 640,
12. Clark, etc., Inv. Co. v. Rich, 81
69 A. S. R. 764 and note; Davidson Neb. 321, 115 N. W. 1084, 15 L.R.A.
v. Richardson, 50 Ore. 323, 89 Pac. (N.S.) 682 and note.
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tunc.18 A judgment entered nunc pro tunc on an official bond takes
effect as of the date for which it is entered, as against creditors of
the judgment defendant who have in the meantime obtained judg
ment liens for pre-existing obligations, when it does not appear that
they have been misled, or have parted with value, or acquired rights
during the interval elapsing between the date of the judgment and
the time of the making of the nunc pro tunc entry.14 The right to
object is limited to the third parties who might be prejudiced by the
entry of the judgment nunc pro tunc, and a party to an action can
not prevent the court from entering nunc pro tunc a judgment pro
nounced by it by showing that a third person, not a party to the
action, has acquired an interest in the property involved in the
litigation since the rendition of the judgment, for the rights of such
third person, where he is not before the court, are not adjudicated
in the nunc pro tunc proceeding.15
III. Judgments in Rem
72. Definition and Nature of Judgments in Rem.—In the strict
sense of the term a proceeding in rem is one which is taken directly
against property or which is brought to enforce a jus in re,16 and a
judgment in rem has been defined generally as an adjudication pro
nounced upon the status of some particular subject matter, by a tri
bunal having competent authority for that purpose.17 The distin
guishing characteristic of judgments in rem is that they operate
directly on the property, and are binding upon all persons, or, as
is sometimes said, upon the whole world.18 Other important features
of judgments in rem are that they do not have any force or effect
upon any property except that which lies within the jurisdiction of
the court.19 and that when the court has such jurisdiction over the
particular right or res in litigation it is not necessary that it should
also have jurisdiction over the particular persons who may have
interests therein.20 Since a judgment in rem operates upon the
13. Davidson v. Richardson, 50 Ore.
17. Silvev v. Tift, 123 Ga. 804, 51
323, 89 Pac. 742, 91 Pac. 1080, 126 S. E. 748, 1 L.R.A.(N.S.) 386; Lord
A. S. R. 738, 17 L.R.A.(N.S.) 319. v. Chadbourne, 42 Me. 429, 66 Am.
14. Leonard v. Broughton, 120 Ind. Dec. 290.
536, 22 N. E. 731, 16 A. S. R. 347.
18. Note: 94 A. S. R. 550. See in15. Hvde v. Michelson, 52 Neb. 680, fra, par. 84.
72 N. W. 1035, 66 A. S. R. 533.
19. Roller v. Murray, 71 W. Va.
16. Quart v. Abbett, 102 Ind. 233, 161, 76 S. E. 172, Ann. Cas. 1914B
1 N. E. 476, 52 Am. Rep. 662; State 1139, L.R.A.1915F 984. And see infra,
v. Judge, 39 La. 499, 2 So. 37, 4 A. par. 74.
S. R. 274; Young v. Upshur, 42 La.
20. Weyand v. Atchison, etc., R. Co.,
Ann. 362, 7 So. 557, 21 A. S. R. 381. 75 1a. 579, 39 N. W. 899, 1 L.R.A.
Note: 75 Am. Dec. 720.
650.
And see Actions, vol. 1, p. 328 et
seq.
•
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particular property which is the subject of litigation it does not have
any effect in personam and creates no personal liability,1 especially
as against those who, while interested in the property, have not been
served with process, and have never appeared in the action.2 It
should be noted that the inherent character of a proceeding deter
mines whether the judgment therein enterable is properly to be con
sidered one. in rem or one in personam. If a proceeding is in ita
essential features one in personam, the legislature cannot, by merely
designating it "in rem," cut off the rights of persons interested with
out providing as to them such notice and opportunity to be heard
as are requisite to constitute due process in personal actions. The
mere title or designation which is given by the legislature to a pro
ceeding cannot change its substantial character or alter the rights
of parties to it.8
73. Judgments Quasi in Rem.—Some authorities make a distinc
tion between actions in rem and proceedings quasi in rem, applying
the latter term to suits brought against persons where the plaintiff's
object is to subject certain property of those persons to the payment
of the particular claims.4 It has been said that a proceeding is quasi
in rem when its purpose is to affect the interest of the defendant in
specific real property within the state which has at the outset of the
proceeding been brought within the control of the court.5 Under
this designation may be included those judgments which, though in
form in personam, enforce liens or other claims against property,
or determine title thereto, or the right to the possession thereof.6 A
judgment in an action canceling and declaring void certain county
orders has been held to be a decree quasi in rem, and certain decrees
in equity have also been classified as quasi in rem.7 Other authori
ties do not resort to the use of the term quasi in rem, but apply the
term in rem not only to the proceedings which are taken directly
against a jus in re, but also to any action between the parties where
the direct object is to reach and dispose of property owned by them
or of some interest therein, for example, suits for the partition of land
or to enforce liens respecting property.8 Where the distinction is
1. Quarl v. Abbett, 102 Ind. 233, 1
N. E. 476, 52 Am. Rep. 662. And see
infra, par. 85.
2. Starback v. Murray, 5 Wend.
(N. Y.) 148, 21 Am. Dec. 172.
3. Title, etc., Restoration Co. v. Kerrigan, 150 Cal. 289, 88 Pac. 356, 119
A. S. R. 199, 8 L.R.A.(N.S.) 682;
State v. Guilbert, 56 Ohio St. 575, 47
N. E. 551, 60 A. S. R. 756, 38 L.R.A.
519.
4. Cackley v. Smith, 47 Kan. 642,
28 Pac. 617, 27 A. S. R. 311.

5. Title, etc., Restoration Co. v. Kerrigan, 150 Cal. 289, 88 Pac. 356, 119
A. S. R. 199, 8 L.R.A.(N.S.) 682.
6. Note: 94 A. S. R. 552. And see
Actions, vol. 1, p. 329.
7. Giblin v. North Wisconsin Lumber Co., 131 Wis. 261, 111 N. W. 499,
120 A. S. R. 1040.
8. Bickerdike v. Allen, 157 111. 95,
41 N. E. 740, 29 L.R.A. 782; Young
v. Upshur, 42 La. Ann. 362, 7 So. 557,
21 A. S. R. 381.
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recognized it may prove of service as a guide among the conflicting
cases in reference to the admissibility of judgments in evidence against
persons not parties to the judgment or privy to such parties. The
rule is by no means settled, and by no means without exception,
that a judgment is not evidence in any case in which it is not conclu
sive evidence. Judgments and decrees quasi in rem appear to be
those which may be offered as evidence as against any person with
respect to the particular property described therein for the purpose
of establishing prima facie the status of that property,9 but which
are not conclusive, as is the case with judgments in rem, which bind
all the world.10
74. Control of Court over Property.—Every state possesses juris
diction over all property 11 and all persons within its boundaries,
and hence has the power to determine the status of such persons
and property in such manner as may be consistent with due process
of law and other constitutional limitations.12 It is therefore an estab
lished principle that the process of the courts of a state may reach
and seize property within their jurisdiction. A man who brings
property within the territorial jurisdiction of a state subjects it to
the laws of that state, and impliedly submits it to the rules and regu
lations in force in the country where he places it.18 Even if the owner
is a nonresident and is not personally served with process and does
not appear, proceedings in rem may be instituted against such prop
erty,14 and a valid judgment in rem may be entered therein effective
to the extent of the property within the territory of the state,15 and
the jurisdiction and control of the court rendering such judgment.16
But the power of the court to render a judgment in such cases is
9. Allred v. Smith, 135 N. C. 443, Pac. 73, 1 A. S. R. 34; Brown v.
47 S. E. 597, 65 L.R.A. 924; Giblin Campbell, 100 Cal. 635, 35 Pac. 433,
v. North Wisconsin Lumber Co., 131 38 A. S. R. 314; Molyneux v. SevWis. 261, 111 N. W. 499, 120 A. S. mour, 30 Ga. 440, 76 Am. Dec. 662
R. 1040.
and note; Salem City v. Eastern R.
10. See infra, par. 84.
Co., 98 Mass. 431, 96 Am. Dec. 650.
11. Cella Commission Co. v. Bohl15. Disconto Gesellschaft v. tim
ing, 147 Fed. 419, 78 C. C. A. 467, 8 breit, 127 Wis. 651, 106 N. W. 821,
L.R.A.(N.S.) 537; Louisville, etc., R. 115 A. S. R. 1063, 15 L.R.A.(N.S.)
Co. v. Nash, 118 Ala. 477, 23 So. 825, 1045.
72 A. S. R. 181, 41 L.R.A. 331.
Note: 5 Eng. Rul. Cas. 929.
Notes: 23 A. S. R. 115; Ann. Cas.
16. Johnson v. Powers, 139 U. S.
1913A 1189.
156, 11 S. Ct. 525, 35 U. S. (L. ed.)
12. Joseph Joseph & Bros. Co. v. 112; Dewey v. Des Moines, 173 U. S.
Hoffman, 173 Ala. 568, 56 So. 216, 193, 19 S. Ct. 379, 43 U. S. (L. ed.)
Ann. Cas. 1914A 718, 38 L.R.A.(N.S.) 665; Thormann v. Frame, 176 U. S.
924.
350, 20 S. Ct. 446, 44 U. S. (L. ed.)
13. Quarl v. Abbett, 102 Ind. 233, 500; Riverside First Nat. Bank v.
1 N. E. 476, 52 Am. Rep. 662.
Eastman, 144 Cal. 487, 77 Pac. 1043,
14. Dewey v. Des Moines. 173 U. S. 103 A. S. R. 95, 1 Ann. Cas. 626;
193, 19 S. Ct. 379, 43 U. S. (L. ed.) Phelps v. Brewer, 9 Cush. (Mass.) 390,
665; Anderson v. Goff, 72 Cal. 65, 13 57 Am. Dec. 56; Goodwin v. Clayton,
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strictly limited to the circumstances mentioned,17 and a judgment
in rem binds only the property within the control of the court which
rendered it.18 To invest any court with jurisdiction to enter a judg
ment in rem the res must be' within the state or country pronouncing
the decree.19 A corollary of this principle is that a judgment in
rem has no extraterritorial effect, or efficacy beyond the state or
jurisdiction of the court which rendered it.20 To give a court juris
diction in a proceeding in rem, there must also in all cases be a
valid seizure and actual control of the res.1 The theory on which an
actual seizure is deemed the equivalent of personal service in entering
judgments in rem is that a legal presumption arises that the prop
erty seized is in the possession of its owner, and that its seizure will
inform him, and that he will then look after it.2
75. Nature of Seizure.—The seizure of property by a court required
in order to confer jurisdiction to enter a judgment in rem in refer
ence to it, in the absence of personal service on the parties having
interests therein, is usually by writ of attachment,8 but it is imma
terial whether the proceeding against the property be by an attach
ment or bill in chancery or other equivalent if it be substantially
a proceeding in rem.4 For example an order of sequestration issued
137 N. C. 224, 49 S. E. 173, 107 A. 31 N. E. 976, 18 L.R.A. 240; Ward
S. R. 479, 67 L.R.A. 209.
v. Boyce, 152 N. Y. 191, 46 N. E. 180,
17. Starkey v. Lunz, 57 Ore. 147, 36 L.R.A. 549; French v. White, 78
110 Pac. 702, Ann. Cas. 1912A 783. Vt. 89, 62 At1. 35, 6 Ann. Cas. 479,
18. Johnson v. Powers, 139 D. S. 2 L.R.A. (N.S.) 804.
156, 11 S. Ct. 525, 35 U. S. (L. ed.)
2. Joseph Joseph & Bros. Co. v.
112; Thormann v. Frame, 176 U. S. Hoffman, 173 Ala. 568, 56 So. 216,
355, 20 S. Ct. 446, 44 U. S. (L. ed.) Ann. Cas. 1914A 718, 38 L.R.A.(N.S-)
500; Latimer v. Union Pac. Ry., 43 924.
Mo. 105, 97 Am. Dec. 378; Hartzell
3. Anderson v. Qoff, 72 Cal. 65, 13
v. Vigen, 6 N. D. 117, 69 N. W. 203, Pac. 73, 1 A. S. R. 34; Mudge v. Stein66 A. S. R. 589, 35 L.R.A. 451.
hart, 78 Cal. 34, 20 Pac. 147, 12 A.
19. Rogers v. Coleman, Hard. (Ky.) S. R. 17 ; Barber v. Morgan, 84 Conn.
413, 3 Am. Dec. 733.
618, 80 Atl. 791, Ann. Cas. 1912D
Note: 5 Eng. Rul. Cas. 929.
951 ; Albright-Pryor Co. v. Pacific Sell20. Wood v. Watkinson, 17 Conn, ing Co., 126 Ga. 498, 55 S. E. 251,
500, 44 Am. Dec. 562; Eastman v. 115 A. S. R. 108; Randall v. Snyder,
Wadleigh, 65 Me. 251, 20 Am. Rep. 214 Mo. 23, 112 S. W. 529, 127 A.
695; Hepler v. Davis, 32 Neb. 556, 49 S. R. 653; German Nat. Bank v. KautN. W. 458, 29 A. S. R. 457, 13 L.R.A. ter, 55 Neb. 103, 75 N. W. 566, 70
565.
A. S. R. 371; Capital City Bank v.
1. Mudge v. Steinhart, 78 Cal. 34, Parent, 134 N. Y. 527, 31 N. E. 976,
20 Pac. 147, 12 A. S. R. 17; Albright- 18 L.R.A. 240; Hartzell v. Vigen, 6
Pryor Co. v. Pacific Selling Co., 126 N. D. 117, 69 N. W. 203, 66 A. S. R.
Ga. 498, 55 S. E. 251, 115 A. S. R. 589, 35 L.R.A. 451. And see Attach108; Sturgis v. Fay, 16 Ind. 429, 79 ment, vol. 2, p. 800 et seq.
Am. Dec. 440; Eastman v. Wadleigh,
4. Boswell v. Otis, 9 How. 336, 13
65 Me. 251, 20 Am. Rep. 695; Capital U. S. (L. ed.) 164.
City Bank v. Parent, 134 N. Y. 527,
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by a court of equity may have the effect ot a judgment in rem.5
The submission by a garnishee and his disclosure before judgment
that he holds property of the defendant will likewise be sufficient to
confer on a court jurisdiction to enter a judgment in rem in reference
thereto.6 In all cases the process of the court must have been duly
issued,7 and in the case of attachment it seems there must have been
a lawful return of such seizure duly entered in the proceedings.8
Thus if the defendant is a nonresident of the state, and has not
entered his appearance in the action, a judgment for the sale of his
attached property cannot be maintained where the recovery against
him is only upon a cause of action for which no attachment could
lawfully issue.9 If no property is found within the jurisdiction,
and taken into the custody of the law by virtue of the writ, no valid
judgment can be rendered in the cause.10
76. Necessity of Personal Notice.—It is a distinguishing character
istic of judgments in rem that direct notice to the parties having
interests in the subject matter of the litigation is not essential to their
validity,11 and a state may through its legislature, in its discretion,
provide for substituted or constructive service in an action where the
controversy relates to property which is within the jurisdiction and
under the control of the court.12 With a reasonable exercise of such
legislative discretion the courts will not interfere,18 and the guarantee
as to due process of law embodied in the constitution of the United
States does not have the effect of rendering invalid a law dispensing
with personal service in proceedings in rem in regard to property
within the actual custody of the court.14 Nor is it essential under
5. Steele v. Walker, 115 Ala. 485,
21 So. 942, 67 A. S. R. 62.
6. Hartzell v. Vigen, 6 N. D. 117,
69 N. W. 203, 66 A. S. R. 589, 35
L.R.A. 451.
7. Young v. Upshur, 42 La. Ann.
362, 7 So. 557, 21 A. S. R. 381; Randall v. Snyder, 214 Mo. 23, 112 S. W.
529, 127 A. S. R. 653; Hartzell v.
Vigen, 6 N. D. 117, 69 N. W. 203,
66 A. S. R. 589, 35 L.R.A. 451; Miller
v. White, 46 W. Va. 67, 33 S. E. 332,
76 A. S. R. 791 and note.
8. Albright-Pryor Co. v. Pacific Selling Co., 126 Ga. 498, 55 S. E. 251,
115 A. S. R. 108; Gilman v. Thompson, 11 Vt. 643, 34 Am. Dec. 714.
Generally as to the return of the writ
of attachment, see Attachment, vol.
2, p. 842 et seq.
9. Mudge v. Steinhart, 78 Cal. 34,
20 Pac. 147, 12 A. S. R. 17.
10. Ward v. McKenzie, 33 Tex. 297,

7 Am. Rep. 261.
11. Wiley v. Pavey, 61 Ind. 457, 28
Am. Rep. 677.
12. Hamilton v. Brown, 161 U. S.
256, 16 S. Ct. 585, 40 U. S. (L. ed.)
691; Murray v. Murray, 115 Cal. 266,
47 Pae. 37, 56 A. S. R. 97, 37 L.R.A.
626; Bicknell v. Herbert, 20 Hawaii
132, Ann. Cas. 1913A 1186 and note;
Bickerdike v. Allen, 157 111. 95, 41
N. E. 740, 29 L.R.A. 782; Raher v.
Raher, 150 la. 511. 129 N. W. 494,
Ann. Cas. 1912D 680, 35 L.R.A. (N.S.)
292; Shepherd v. Ware. 46 Minn. 174,
48 N. W. 773, 24 A. S. R. 212; Thonipson v. The Julius D. Morton, 2 Ohio
St. 26, 59 Am. Dec. 658; State v.
Guilbert, 56 Ohio St. 575, 47 N. E.
551, 60 A. S. R. 756, 38 L.R.A. 519.
13. Shepherd v. Ware, 46 Minn. 174,
48 N. W. 773, 24 A. S. R. 212.
14. Title, etc., Restoration Co. v.
Kerrigan, 150 Cal. 289, 88 Pac. 356,
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the constitutions in force in the United States that a judgment affecting the rights of unnamed persons should provide that they may
thereafter come in and assert their rights within a specified time after
the entry of the judgment.15 But .on the other hand the principle
has been firmly established that no state. court has the power to enter
a judgment in personam against a nonappearing nonresident defend
ant, served by publication only,16 nor the power to enter a judgment
in rem by such constructive service unless the res is in the control
of the court.17 Accordingly a judgment in rem as contrasted with
a judgment in personam may be rendered without personal service
against a nonresident nonappearing defendant,18 or against un
known defendants, which may be enforced as to property seized by
the court rendering the judgment.19 Such a judgment can also be
entered adversely to the interest of a married woman in property
under the control of the court, although it may fail to contain alle
gations which ordinarily in actions in personam are required in
judgments affecting the property of married women.20 Where the
statutory method of giving constructive notice has been properly fol
lowed the court is deemed to have jurisdiction,1 and it is not neces
sary for the plaintiff to show that such party actually received the
summons mailed to him in order to obtain judgment on such serv
ice.2 In fact a defendant will not be permitted thereafter to defend
by averring that he did not receive actual notice.8
119 A. S. R. 199, 8 L.R.A.(N.S.) 682; Coots, 32 Neb. 30, 48 N. W. 964, 29
Young v. Upshur, 42 La. Ann. 362, 7 A. S. R. 426; Hinton v. Penn Mut.
So. 557, 21 A. S. R. 381.
- Life Ins. Co., 126 N. C. 18, 35 S. E.
Note: 87 A. S. R. 360.
182, 78 A. S. R. 636; Hardy v. Beaty,
And see Constitutional Law, vol. 84 Tex. 562, 19 S. W. 778, 31 A. S.
6, pp. 433, 449 et seq.
R. 80.
15. Title, etc., Restoration Co. v.
Notes: 15 A. S. R. 818; 87 A. S.
Kerrigan, 150 Cal. 289, 88 Pae. 356, R. 360.
119 A. S. R. 199, 8 L.R.A.(N.S.) 682.
19. Carr v. Carr, 92 Ky. 552, 18
16. Hartzell v. Vigen, 6 N. D. 117, S. W. 453, 36 A. S. R. 614; Shepherd
69 N. W. 203, 66 A. S. R. 589, 35 v. Ware, 46 Minn. 174, 48 N. W. 773,
L.R.A. 451.
24 A. S. R. 212; McClymond v. Noble,
Note: Ann. Cas. 1913A 1189.
84 Minn. 329, 87 N. W. 838, 87 A.
17. Tillinghast v. Boston, etc., Lum- S. R. 354 and note ; Phillips v. Thompber Co., 39 S. C. 484, 18 S. E. 120, son, 73 Wash. 78, 131 Pac. 461, Ann.
22 L.R.A. 49. And see Constitu- Cas. 1914D 672; Nash v. Church, 10
tional Law, vol. 6, p. 448 et seq.
Wis. 303, 78 Am. Dec. 678 and note.
18. Perkins v. Wakeham, 86 Cal.
20. Shryock v. Buckman, 121 Pa.
580, 25 Pac. 51, 21 A. S. R. 67; River- St. 248, 15 Atl. 480, 1 L.R.A. 533.
side First Nat. Bank v. Eastman, 144
1. Note : 29 A. S. R. 855.
Cal. 487, 77 Pac. 1043, 103 A. S. R.
2. Hunter v. Ruff, 47 S. C. 525, 25
95, 1 Ann. Cas. 626; Quarl v. Abbett, S. E. 65, 58 A. S. R. 907.
102 Ind. 233, 1 N. E. 476, 52 Am. Rep.
3. Methodist Protestant Church v.
662; Carr v. Carr, 92 Ky. 552, 18 S. Baltimore, 6 Gill (Md.) 391, 48 Am.
W. 453, 36 A. S. R. 614; Taylor v. Dec. 540.
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§§ 77, 78

77. Constructive Notice Generally.—The most frequently used
form of constructive service for proceedings in rem is by publica
tion of a notice of the pendency of the litigation.4 It has been said
that this method of summoning an absent defendant is not purely of
statutory origin, and that it was known in chancery and at common
law,5 but on this point the authorities are not agreed.6 Notice by
publication, made in the absence of any law authorizing it, is the
same in effect as no notice, and a judgment based upon it is void,7
and service by publication in the manner prescribed by the state
statutes for nonresident defendants cannot be had in a federal court
to which a suit has been removed from a state court before service
of summons.8 Another form of constructive notice which is some
times provided for by statute consists of the posting of a notice on
the land or premises in regard to which the proceedings in rem may
have been brought.9 A third method of giving constructive notice
in proceedings in rem is by mailing the summons to the defendant.16
When proper constructive notice has been given, the court is con
sidered as having jurisdiction to determine any question affecting
the status of the specific property within its control. Where the
jurisdiction of the court once attaches even by constructive service,
it extends over the whole case, and the court will determine all ques
tions necessary to a full adjudication of the controversy.11
78. Proceedings in Rem Admitting of Constructive Service.—A
considerable number of illustrations could be given of classes of cases
in which a judgment' in rem may be entered after constructive service
only, but since the subjects of notice and publication are both dealt
with elsewhere,12 it is intended to mention here only a few of the more
important instances in which judgments in rem may be entered
founded on such service. Constructive or substituted service may be
4. Hassall v. Wilcox, 130 U. S. 493,
5. Quarl v. Abbett, 102 Ind. 233,
9 S. Ct. 590, 32 U. S. (L. ed.) 1001; 1 N. E. 476, 52 Am. Rep. 662.
Hamilton v. Brown, 161 U. S. 256, 16
6. Hartzell v. Vigen, 6 N. D. 117,
S. Ct. 585, 40 U. S. (L. ed.) 691; 69 N. W. 203, 66 A. S. R. 589, 35
Beckett v. Cuenin, 15 Colo. 281, 25 L.R.A. 451.
Pac. 167, 22 A. S. R. 399 and note;
7. Mover v. Bucks, 2 Ind. App. 571,
Venable v. Dutch, 37 Kan. 515, 15 28 N. E. 992, 50 A. S. R. 251, 16
Pac. 520, 1 A. S. R. 260; McClymond L.R.A. 231.
v. Noble, 84 Minn. 329, 87 N. W. 838,
8. Clark v. Wells, 203 U. S. 164, 27
87 A. S. R. 354 and note; Hunter v. S. Ct. 43, 51 U. S. (L. ed.) 138.
Ruff, 47 S. C. 525, 25 S. E. 65, 58
9. Pioneer Land Co. v. Maddux, 109
A. S. R. 907; Harris v. Daugherty, Cal. 633, 42 Pac. 295, 50 A. S. R.
74 Tex. L 11 S. W. 921, 15 A. S. R. 67.
812 ; Nash v. Church, 10 Wis. 303, 78
10. Strode v. Strode, 6 Idaho 67, 92
Am. Dec. 678 and note.
Pac. 161, 96 A. S. R. 249.
Note: 14 A. S. R. 296.
11. Quarl v. Abbett, 102 Ind. 233,
Generally as to the propriety, man- 1 N. E. 476, 52 Am. Rep. 662.
ner and sufficiency of constructive serv12. See Process; Publication.
ice, see Process; Publication.
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authorized by the state, and resorted to in all actions or proceedings
touching real property which are properly denominated actions or
proceedings in rem. Such are actions to partition real estate,18 to
try title to an undivided interest in land,14 or to determine conflicting claims to real property.15 Actions quia timet in respect to land,
to remove a cloud,16 or to quiet the title, while not strictly in rem,
partake of the nature of judgments in rem, and may, therefore, be
supported by the service of process on a nonresident defendant by
publication.17 Constructive service by publication may also be had
in actions to foreclose mortgages,18 to collect taxes on land or to
condemn real estate under eminent domain.19 Actions involving the
seizure and attachment of personal property or goods of a defend
ant in like manner may be supported by constructive notice as being
proceedings in rem.20 Although the rule may sometimes work great
hardships, a judgment on service by publication may also be rendered
in actions for divorce.1
79. Necessity of Strict Compliance with Statutes.—If constructive
service of summons is relied upon to sustain a judgment in rem,
there must have been a strict compliance with the provisions of the
statute,2 and the record should show on its face that every act required
by law has been substantially complied with.8 The reason for this
rule is found in the peculiar character of proceedings in rem, form
ing as they do an exception to the principle that every man shall
have an opportunity of being heard in a court of law on every ques
tion involving his rights or interests before he is affected by a judi
cial decision of the question.4 For example a judgment in rem has
13. Shepherd v. Ware, 46 Minn. 174, (Ala.) 219, 31 Am. Dec. 677.
48 N. W. 773, 24 A. S. R. 212.
1. Roe v. Roe, 52 Kan. 724, 35 Pac.
14. Hardv v. Beaty, 84 Tex. 562, 808, 39 A. S. R. 367; Hinton v. Pemi
19 S. W. 778, 31 A. S. R. 80.
Mut. Life Ins. Co., 126 N. C. 18, 35
15. Perkins v. Wakeham, 86 Cal. S. E. 182, 78 A. S. R. 636. And
580, 25 Pac. 51, 21 A. S. R. 67.
see Alimony, vol. 1, p. 886; Divorce
16. Shepherd v. Ware, 46 Minn. 174, and Separation, vol. 9, p. 410 et seq.
48 N. W. 773, 24 A. S. R. 212 and
2. Flint River Steam Boat Co. v.
note.
Roberts, 2 Fla. 102, 48 Am. Dec. 178;
17. Hamilton v. Brown, 161 U. S. Carr v. Carr, 92 Ky. 552, 18 S. W.
256, 16 S. Ct. 585, 40 U. S. (L. ed.) 453, 36 A. S. R. 614; Coffin v. Bell,
691: Perkins v. Wakeham, 86 Cal. 580, 22 Nev. 169, 37 Pac. 240, 58 A. S. R.
25 Pac. 51, 21 A. S. R. 67 and note. 738 and note.
And see Cloud on Title, vol. 5, p.
3. Pioneer Land Co. v. Maddux, 109
644 et seq.
Cal. 633, 42 Pac. 295, 50 A. S. R.
18. Taylor v. Coots, 32 Neb. 30, 48 67; Strode v. Strode, 6 Idaho 67, 52
N. W. 964, 29 A. S. R. 426. And Pac. 161, 96 A. S. R. 249; Tunis v.
see Mortgages.
Withrow, 10 la. 305, 77 Am. Dec. 117
19. Shepherd v. Ware, 46 Minn. 174, and note; Coffin v. Bell, 22 Nev. 169,
48 N. W. 773, 24 A. S. R. 212. And 37 Pac. 240, 58 A. S. R. 738.
see Eminent Domain, vol. 10, p. 187;
Note: 87 A. S. R. 362.
Taxation.
4. Flint River Steam Boat Co. v.
20. Wyman v. Campbell, 6 Port. Roberts, 2 Fla. 102, 48 Am. Dec. 178;
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been held to be invalid where the record failed to show an affidavit
alleging the nonresidence of the defendant 5 and setting forth affirma
tively an existing cause of action against defendant in the form re
quired by statute.6 In spite of the necessity of a strict fulfilment of
the statutory requirements it has been said that judgments rendered
upon constructive service by publication should be given the same
conclusive effect and that they are entitled to the same favorable
presumptions as judgments upon personal service.7
80. Proceedings in Which Judgments in Rem Are Enterable.—
Judgments in rem may be entered in a considerable number of differ
ent classes and types of litigation and actions. The judgment of a
court of probate respecting a .will, admitting or rejecting it from
probate, is in the nature of a judgment in rem. It determines the
status of the subject matter, the will, and while it remains in force,
it is conclusive as to the due execution and validity of the will, not
merely upon the parties who may be before the court, but on all
persons and on all courts.8
A decree of a probate court, assigning
the residue of the estate of a deceased person, is likewise conclusive
upon all persons interested in the estate and is deemed a judgment
in rem.* Of the same category is an order setting apart a home
stead to the widow of a decedent, vesting in her a title to the land
set apart out of the community property.10 A decree appointing a
receiver likewise has the characteristics of a judgment in rem.11 The
same is true of a judgment entered on a mechanic's lien,12 or for
the partition of real estate,18 or in eminent domain proceedings.14
An action to determine an adverse claim to real estate is so far a
suit in rem that a decree can be sustained dealing with the title to
the land, where it is authorized by the legislation of the state, although
Tunis v. Withrow, 10 1a. 305, 77
10. Fealey v. Fealey, 104 Cal. 354,
Am. Dec. 117 and note; Barber v. 38 Pac. 49, 43 A. S. R. 111. And
Morris, 37 Minn. 194, 33 N. W. 559, see Homestead, vol. 14, pp. 685, 690.
5 A. S. R. 830; Dorr v. Rohr, 82 Va.
11. Howarth v. Angle, 162 N. Y.
359, 3 A. S. R. 106.
179, 56 N. E. 489, 47 L.R.A. 725. And
5. Tunis v. AVithrow, 10 la. 305, 77 see Receivers.
Am. Dec. 117 and note; Barber v.
12. Shrvock v. Buckman, 121 Pa.
Morris, 37 Minn. 194, 33 N. W. 559, St. 248, 15 Atl. 480, 1 L.R.A. 533.
5 A. S. R. 836; McCracken v. Flana- And see Mechanics' Liens.
gan, 127 N. Y. 493, 28 N. E. 385, 24
13. Bennett v. Fenton, 41 Fed. 283,
A. S. R. 481.
10 L.R.A. 500; Louvalle v. Menard,
6. Beckett v. Cuenin, 15 Colo. 281, 1 Gilman (111.) 39, 41 Am. Dec. 161
25 Pac. 167, 22 A. S. R. 399 and note, and note; Adams v. Jeffries, 12 Ohio
7. Hardy v. Beatv, 84 Tex. 562, 19 253, 40 Am. Dec. 477. And see ParS. W. 778, 31 A. S. R, 80. And see tition.
infra, par. 367.
14. In re Union El. R. Co., 112 N.
8. Note: 60 Am. Dec. 354.
Y. 61, 19 N. E. 664, 2 L.R.A. 359.
9. Ladd v. Weiskopf, 62 Minn. 29, And see Eminent Domain, vol. 10, p.
64 N. W. 99, 69 L.R.A. 785. And see 15.
Wills.
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the defendant may be a nonresident who is not served with process and
who does not appear.15 On the other hand, an interpleader suit is
not, in its nature, a proceeding in rem.16 Where an insurance com
pany, advised of other claims to money due from it on a policy of
life insurance, deposited them in the public treasury, which it was
authorized to do by law, and a resident brought suit against a non
resident, serving process by publication, it has been held that the
judgment based on such service was not in rem.17
81. Judgments in Admiralty Proceedings.—Under the law of
nations a principle existed that with respect to foreign judgments
generally, when they have been pronounced by a competent court,
they ought not to be inquired into, but ought to be everywhere deemed
conclusive between the parties. It was recognized that a sovereign
could refuse his assent to this rule, and in that case, the foreign
judgment was considered as being without force in his dominions.
But, if such refusal had not taken place, the sovereign was supposed
to have acquiesced in its observance. By an application of this rule
to sentences 6f foreign courts of admiralty, they are deemed to be
judgments in rem and conclusive against all the world, because by
a fiction of law, everybody is supposed to have been made a party
to a suit which is prosecuted in rem, and in which all persons inter
ested are invited to appear as claimants.18 Since the law of nations
has been adopted by the United States, this doctrine of the conclu
siveness of the sentence of a foreign court of admiralty, acting as a
prize court according to the law of nations, is necessarily recognized
in this country.19 Therefore the condemnation of property taken
as prize, in a court of admiralty, being a judgment in rem good
against the world, precludes a common law court from examining
its legality.20 This conclusiveness extends to a decision as to the
national character of the ship,1 and will be binding in a subsequent
action between the insurer and the insured under a policy on the
ship.2 But it has been held by the courts of some states that while
15. Bennett v. Fenton, 41 Fed. 283, Mart. N. S. (La.) 464, 16 Am. Dee.
10 L.R.A. 500. And see supra, par. 199; Jenkins v. Putnam, 1 Bay (S.
73.
C.) 8, 1 Am. Dec. 594.
16. Expressman's Mut. Ben. Ass'n
Note: 20 L.R.A. 668.
v. Hurloek, 91 Md. 585, 46 Atl. 957,
And see Admiralty, vol. 1, p. 406
80 A. S. R. 470.
et seq.
17. Tremblav v. Aetna Life Ins. Co.,
1. Blanque v. Peytavin, 4 Mart. O.
97 Me. 547, 55 Atl. 509, 94 A. S. R. S. (La.) 458, 6 Am. Dec. 705; Walton
521.
v. Belliune. 2 Brev. (S. C.) 453, 4
18. Blanque v. Peytavin, 4 Mart. O. Am. Dec. 597.
S. (La.) 458, 6 Am. Dec. 705.
2. Brown v. Union Ins. Co., 4 Day
19. Brown v. Union Ins. Co., 4 Day (Conn.) 179, 4 Am. Dec. 204; Baxter
(Conn.) 179, 4 Am. Dec. 204.
v. New England Marine Ins. Co., 6
Note: 11 Eng. Rul. Cas. 44.
Mass. 277, 4 Am. Dec. 125.
20. Cucullu v. Louisiana Ins. Co., 5
Note : 20 L.R.A. 669.
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a sentence of a foreign court of admiralty, condemning the property
as a good and lawful prize, according to the law of nations, is con
clusive to change the property, it is only prima facie evidence of the
facts on which the condemnation purports to have been founded;
and in a collateral action, such evidence may be rebutted by showing
that no such facts did, in reality, exist,8 and the insured and the
underwriters may inquire into the facts.4 Apart from exceptional
rules recognized in but a few jurisdictions, it is a general principle
that sentences of foreign courts of admirality are conclusive only
when they distinctly and specifically state the causes of condem
nation,5 and only as to matters which they profess to decide,6 and
in regard to which the court has jurisdiction.7 Questions of juris
diction are always open to inquiry, since the right belongs to every
court to examine whether a judgment or decree presented to it ema
nates from an authority competent by the laws of nations to act in
the matters on which it has pronounced judgment.8 In all cases
effect will be given to them only when they have been rendered
after an actual trial and judgment,8 and after an actual seizure
of the subject matter of the litigation.10 The conclusiveness of judg
ments of courts of admiralty extends to cases other than those con
demning prizes. It has equal application to judgments in salvage
cases whereby maritime liens are created,11 and generally to all pro
ceedings under admiralty or maritime law for the libeling of steam
boats and vessels.12 But the rule of maritime law that the sale of
a libeled vessel is in rem, and binds all who have claims, does not
apply to a sale of a vessel under a state law which permits only
resident creditors to establish their claims at such sale.1* In general
it may be said that judgments, such as sentences of prize courts, to
which the greatest effect has been given in collateral proceedings,
are conclusive evidence of the facts upon which they proceed only
against parties who were entitled to be heard before such judgments
were rendered.14
3. Vandenheuvel v. United Ins. Co.,
9. Wheelwright v. Depevster, 1
2 Johns. Cas. (N. Y.) 450, 1 Am. Dec. Johns. (N. Y.) 471, 3 Am. Dec. 345.
180; Ocean Ins. Co. v. Francis, 2
10. Note: 20 L.R.A. 671.
Wend. (N. Y.) 64, 19 Am. Dec. 549.
11. Castrique v. Imrie, L. R. 4 H.
4. Williamson v. Tunno, 1 Brev. (S. L. 414, 23 L. T. N. S. 48, 19 W. R.
C.) 151, 2 Am. Dec. 654; Bourke v. 1, 39 L. J. C. P1. 350, 5 Eng. Rul.
Granberry, Gilmer (Va.) 16, 9 Am. Cas. 899.
Dec. 589.
Note: 11 Eng. Rul. Cas. 44.
5. Robinson v. Jones, 8 Mass. 536,
12. State v. Judge, 39 La. Ann. 499,
5 Am. Dec. 114.
2 So. 37, 4 A. S. R. 274; Keating v.
6. Note: 20 L.R.A. 670.
Spink, 3 Ohio St. 105, 62 Am. Dec.
7. Whrelwright v. Depevster, 1 214 and note.
Johns. (N. Y.) 471, 3 Am. Dec. 345.
13. Haight v. The Henrietta, 4 la.
8. Cucullu v. Louisiana Ins. Co., 5 472, 68 Am. Dec. 669.
Mart. N. S. (La.) 464, 16 Am. Dec.
14. Tilt v. Kelsey, 207 U. S. 43,
199.
28 S. Ct. 1, 52 U. S. (L. ed.) 95.
639

§§ 82, 83

.

JUDGMENTS

15 E. C, L.

82. Proceedings Determining Status of Individuals.—A judgment
rendered in an action, the primary purpose of which is to fix the
status of individuals, is frequently spoken of as a judgment in rem.15
A distinction is drawn between an action which is prosecuted by one
individual against another for the sole purpose of changing or declar
ing the status of either one or both of the parties to the action, and
one in which the status is merely incidentally involved. In the
former case the judgment is in rem, and in the absence of fraud or
collusion, is binding upon all the world as well as the parties and
their privies. But in the latter case the judgment is not admissible
as against strangers as evidence of the status. The conclusiveness
of a judgment determining the status of individuals is sustained on
the theory that the public are considered as having been brought
into court, and for that reason bound by the judgment.16 Questions
of status may involve the location of the legal settlement of a pauper 17
or the status in reference to marital condition, whether married or
single,18 for example a judgment dissolving a marriage or entering
a decree of divorce.19 While a sentence of a matrimonial court which
declares the status of the parties is usually given the effect of a judg
ment in rem, a sentence of such a court in a matrimonial cause
which does not determine the status does not have this effect. Thus,
a verdict in a divorce suit that the wife has committed adultery fol
lowed by the dismissal of the petition on the ground that the jury
has also found the husband guilty of adultery has been held not
to be conclusive against a plaintiff suing the husband for necessa
ries supplied to the wife.20
83. Proceedings for Attachment, Condemnation or Sale.—The
seizure of goods under a writ of attachment, followed by judgment
of condemnation, has been said to be an illustration of a judgment
in rem, but the better view appears to be that it does not belong
to this class.1 Nevertheless it should be stated that it has been held
that a judgment that the plaintiff may have and recover against
the defendant a sum, naming it, and that the property attached,
describing it, be sold to satisfy such judgment, and that a special
execution issue for the sale thereof, is a judgment in rem.2 While
15. State v. Corron, 73 N. H. 434, 74 N. E. 145, 106 A. S. R. 168, 2
62 Atl. 1044, 6 Ann. Cas. 486.
Ann. Cas. 819, 69 L.R.A. 673. And
16. Hilton v. Snyder, 37 Utah 384, see Divorce, vol. 9, pp. 247, 460.
108 Pac. 698, Ann. Cas. 1912C 241
20. Note: 11 Eng. Rul. Cas. 42.
and note.
1. Quarl v. Abbett, 102 Ind. 233,
17. State v. McDonald, 108 Wis. 8, 1 N. E. 476, 52 Am. Rep. 662. And
84 N. W. 171, 81 A. S. R. 878. And see Attachment, vol. 2, pp. 803, 804.
see Poor and Poor Laws.
2. Griffith v. Milwaukee Harvester
18. State v. McDonald, 108 Wis. 8, Co., 92 1a. 634, 61 N. W. 243, 54 A.
84 N. W. 171, 81 A. S. R. 878.
S. R. 573.
19. Proctor v. Proctor, 215 111. 275,
640

15 R. C. L.

JUDGMENTS

a proceeding by the state to condemn liquors appears to be in its
nature a proceeding in rem, yet, as to a claimant of such liquors, it
is a proceeding inter partes.8 There is a difference of opinion as to
whether proceedings for the sale of real estate by an executor or
administrator are or are not proceedings in rem. On the one hand
it has been held that they are not of this character,4 while on the
other hand it has been said that an order of a probate court for
the sale of real estate, so far as the question of jurisdiction is con
cerned, may well be compared to the condemnation of goods by a
court of exchequer, where jurisdiction attaches upon a seizure, and
therefore is a judgment in rem, and that the same is true of a pro
ceeding to sell the personal estate of a decedent.5
84. Effect of Judgments in Rem.—It is fundamental that a judg
ment in rem binds all the world irrespective of whether the persons
bound are or are not parties to the litigation.6 It is of course essen
tial that the court should have jurisdiction and that there should be
no fraud in procuring the decree.7 On the other hand, judgments
in personam do not affect others than parties or privies.8 It has
been said that except in proceedings in rem, there is no such thing
known to the law as an adjudication of a cause of action which
can be availed of as res judicata by any others than by parties and
their privies.9 The theory upon which a judgment in rem is regarded
as a judgment binding upon all the world is that all the world have
constructive notice of the seizure, with the cause and purpose of the
taking by the court of the control of the res, and have notice thereby
of the time and place at which any person may appear before a
competent tribunal and have a trial, before the condemnation of his
property.10 In harmony with this theory it has been declared by
a high authority that a judgment in proceedings strictly in rem
binds only those who could have made themselves parties to the
proceedings, and who had notice, either actually or by the thing
3. State v. Intoxicating Liquor, 72 11 App. Cas. 541, 56 L. J. Ch. 257,
Vt. 253, 47 Atl. 779, 82 A. S. R, 937. 55 L. T. N. S. 522, 35 W. R. 477, 11
4. Mickel v. Hicks, 19 Kan. 578, 27 Eng. Rul. Cas. 22.
Am. Rep. 161.
Notes: 94 A. S. R. 550; 11 L.R.A.
5. Wyman v. Campbell, 6 Port. 311; 11 Eng. Rul. Cas. 42.
(Ala.) 219, 31 Am. Dec. 677. And
7. Note: 5 Eng. Rul. Cas. 928.
see Executors and Administrators,
8. State v. Judge, 39 La. Ann. 499,
vol. 11, p. 318.
2 So. 37, 4 A. S. R. 274. And see
6. Quarl v. Abbett, 102 Ind. 233, 1 infra, par. 481 et seq.
N. E. 476, 52 Am. Rep. 662; State v.
9. Old Dominion Copper Mining.
Judge, 39 La. 499, 2 So. 37, 4 A. S. etc., Co. v. Bigelow, 203 Mass; 159, 89
R. 274; Fisher v. McGirr, 1 Gray -N. E. 193, 40 L.R.A. (N.S.) 314, af(Mass.) 1, 61 Am., Dec. 381; In re firmed 225 U. S. Il1, 32 S. Ct. 641,
Union El. R. Co., 112 N. Y. 61. 1!) 56 U. S. (L. ed.) 1009, Ann. Cas.
N. E. 664,- 2 L.R.A. 359; State v. 1913K 875.
McDonald, 108 Wis. 8, 84 N. W. 171,
10. Rislev v. Phoenix Bank, 83 N.
81 A. S. R. 878: Concha v. Concha, Y. 318, 38 Am. Rep. 421.
R.C. L. Vol. XV.—41.
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condemned being first seized into the custody of the court.11 While
it would appear to be difficult to apply this principle in all cases of
judgments in rem, it may be added that the theory appears to
be properly applicable to that early established and important class
of proceedings in rem which comprises decrees in admiralty. The
established rule of law is that judgments of prize courts are con
clusive evidence only as against those actually entitled to be heard
before judgment.12 Logically there appears to be no reason why
strangers in interest, not entitled to be heard, should be bound by
tho findings of fact in proceedings resulting in a judgment in rem.18
In any event the finding of the court as to a fact which is not essen
tial to the determination of the question whether the judgment in
rem ought to be pronounced cannot be considered conclusive on other
parties, although it may be recited or contained in the judgment.14
85. Judgments in Personam Based on Proceedings in Rem.—
Jurisdiction of the property does not draw after it jurisdiction of the
person,15 and although there has been a seizure of the res the court
does not thereby acquire jurisdiction of the parties in personam, and
where there has been no personal service on the defendant or owner
of the property, or appearance by him, the court cannot enter any
decree affecting the parties except in reference to the res in its con
trol.16 Judgments and adjudications in proceedings in rem, there
fore, are not necessarily a proper foundation of ulterior proceedings
in personam.17 Even if the action be in form in personam, as is
11. Scott v. McNeal, 154 U. S. 34, Rep. 147; Eastman v. Wadleigh, 65
14 S. Ct. 1108, 38 U. S. (L. ed.) 896. Me. 251, 20 Am. Rep. 695; Tremblay
12. Tilt v. Kolsey, 207 U. S. 43, 28 v. Aetna Life Ins. Co., 97 Me. 547, 55
S. Ct. 1, 52 U. S. (L. ed.) 95.
Atl. 509, 94 A. S. R. 521; Phelps v.
13. Shores v. Hooper, 153 Mass. Brewer, 9 Cush. (Mass.) 390, 57 Am.
228, 26 N. E. 846, 11 L.R.A. 308.
Dec. 56; Chamberlain v. Faris, 1 Mo.
14. Concha v. Concha, 11 App. Cas. 317, 14 Am. Dec. 304; Winston v. Tay541, 56 L. J. Ch. 257, 55 L. T. N. S. lor, 28 Mo. 82, 75 Am. Dec. 112;
522, 35 W. R. 477, 11 Eng. Rul. Cas. Robinson v. Ward, 8 Johns. (N. Y.)
22.
86, 5 Am. Dec. 327; Capital City
15. McVicker v. Beedy, 31 Me. 314, Bank v. Parent, 134 N. Y. 527, 31
50 Am. Dec. 666; National Bank v. N. E. 976. 18 L.R.A. 240; White v.
Peabody, 55 Vt. 492, 45 Am. Rep. Johnson, 27 Ore. 282, 40 Pac. 511,
632.
50 A. S. R. 726; French v. White, 78
16. Boswell v. Otis, 9 How. 336, 13 Vt. 89, 62 Atl. 35. 6 Ann. Cas. 479,
U. S. (L. ed.) 164; Louisville, etc., R. 2 L.R.A. (N.S.) 804; Disconto GesellCo. v. Nash, 118 Ala. 477, 23 So. 825, schaft v. Umbreit, 127 Wis. 651, 106
72 A S. R. 181, 41 L.R.A. 331; Brown N. W. 821, 115 A. S. R. 1063, 15
v. Campbell, 100 Cal. 635, 35 Pac. L.R.A.(N.S.) 1045.
433, 38 A. S. R. 314; Riverside First
Note: 16 L.R.A. 232.
Nat. Bank v. Eastman, 144 Cal. 487,
17. Salem City v. Eastern R. Co.,
77 Pae. 1043, 103 A. S. R. 95, 1 Ann. 98 Mass. 431, 96 Am. Dec. 650; NaCas. 626; Quarl v. Abbett, 102 Ind. tional Bank v. Peabody, 65 Vt. 492,
233, 1 N. E. 476, 52 Am. Rep. 662; 45 Am. Rep. 632.
Melhop v. Doane, 31 la. 397, 7 Am.
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the case with the action of assumpsit, if there is in fact no personal
service, the court, if it recognizes any validity in the writ, can treat
it only as one in rem, with the power of the court limited to property
seized, and cannot enter a judgment in personam.18 Nor will a judg
ment rendered against a nonappearing nonresident upon substituted
service of process in a garnishment proceeding operate as res judicata
and conclude him upon the question of breach vel non of the con
tract upon which the proceeding is based.19 On the other hand
if a defendant in a proceeding in rem enters his appearance the
court may thenceforth treat the action as one in personam.'-0 Where
the proceedings in rem by attachment terminate in a judgment
against the person of the defendant, they rest upon the same grounds
as other actions in personam, and in the absence of an entry of an
appearance must disclose the same kind of service of process as is
required to sustain a judgment in personam.1
IV. Judgments by Confession, Consent and Default
Judgments by Consent
86. In General.—Courts have the general power of entering judg
ment by consent of the parties,2 and a judgment may properly be
entered by a court for the purpose of carrying out a settlement and
compromise of a suit. When made by consent, it is presumed to be
made in view of the existing facts, and that these were within the
knowledge of the parties.8 Provisions outside of the issues may be
sustained and enforced, if the decree containing the same was entered
by consent of all the parties, and provided they have reference to the
subject matter of the litigation, and fall within the general scope of
the case made by the pleadings.4 Where a judgment has been entered
by consent of one of several partners, but against all of the members
of the firm, such judgment may be valid against those assenting
thereto, although inoperative against those who have not consented
to or authorized its entry.5 Jurisdiction of the subject matter is essen18. Blanc v. Paymaster Min. Co., 95 S. W. 197, 70 S. W. 306, 100 A. S.
Cal. 524, 30 Pae. 765, 29 A. S. R. R. 59; Gilmore v. Carman, 1 Smedes
149.
& M. (Miss.) 279, 40 Am. Dec. 96;
19. Joseph Joseph & Bros. Co. v. Bank of Monroe v. Widner, 11 Paige
Hoffman, 173 Ala. 568, 56 So. 216, 38 (N. Y.) 529, 43 Am. Dec. 768.
L.R.A.(N.S.) 924.
3. Thompson v. Maxwell Land
20. Barber v. Morgan, 84 Conn. 618, Grant, etc., R. Co., 95 U. S. 391, 24
80 Atl. 791, Ann. Cas. 1912D 951.
U. S. (L. ed.) 481.
1. Latimer v. Union Pac. Ry., 43
4. Schmidt v. Oregon Gold Min. Co.,Mo. 105, 97 Am. Dec. 378.
28 Ore. 9, 40 Pac. 406, 1014, 52 A.
2. Burgess v. Seligman, 107 U. S. S. R. 759.
20. 2 S. Ct. 10, 27 U. S. (L. ed.) 359;
5. St. John v. Holmes, 20 Wend.
Rankin v. Schofield, 71 Ark. 168, 60 (N. Y.) 609, 32 Am. Dec. 603.
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tial to the validity of a judgment by consaut. If it exists, the defend
ant' can waive jurisdiction as to his person, but if it does not exist
no waiver by defendant can give the court such jurisdiction or power
to enter any judgment by consent or otherwise which would be bind
ing on the parties.6 The fact that a decree in excess of the jurisdiction
of the court was entered by consent of counsel cannot impart validity
or effect to such of its provisions as are in excess of such jurisdiction.7
87. Consent through Attorneys.—It is the constant practice of
courts to make various orders finally disposing of actions upon the
agreement of the counsel for the parties expressed orally in open court,
and these orders have the same effect as if made upon the personal
consent of the parties, and in the absence of fraud or mistake are
conclusive.8 It is accordingly generally held that an attorney, em
ployed as such to represent his client, may, as an incident of his .
implied authority over the conduct of the case, consent to the entry
of a judgment or decree against his client.9 The reason for the rule
lies in its convenience. By licensing attorneys, the courts recommend
them to the public confidence ; and if .the opposite party, who has con
cerns with an attorney, in the business of a suit, must always, at his
peril, look beyond the attorney to his authority, it would be pro
ductive of great public inconvenience.10 There are however authori
ties which question the soundness of this general rule as being opposed
to the doctrine denying that an attorney, merely by virtue of his
authority as such, can bind his client by a compromise,11 and it has
been held that a judgment entered upon an agreement of counsel
against the prohibition of his client will be vacated upon application
seasonably made, though payment of such judgment has also been
made to such counsel, if the parties can be placed in statu quo.12
88. Judgments by Consent Entered against Infants.—A decree or
. judgment may be entered by consent of the guardian of a minor,
• and when entered, it will be binding on such. minor notwithstanding
the fact that no prior inquiry was made by the court as to whether
6. Block v. Henderson, 82 Ga. 23,
Note: Ann. Cas. 1914C 548, 551.
8 S. E. 877, 14 A. S. R. 138, 3 L.R.A.
And see Attorneys at Law, vol. 2,
325; Spear v. Carter, 1 Mich. 19, 48 p. 992.
Am. Dec. 688.
.
10. Note: Ann. Cas. 1914C 549.
7. State v. Muench, 217 Mo. 124,
11. Bank of Glade Spring v. Mc117 S. W. 25, 129 A. S. R. 536.
Ewen, 160 N. C. 414, 76 S. E. 222,
8. Beliveau v. Amoskeag Mfg. Co., Ann. Cas. 1914C 542 and note. And
68 N. H. 225, 40 Atl. 734, 73 A. S. R. see Attorneys at Law, vol. 2, pp.
577, 44 L.R.A. 167.
992, 995 et seq.
9. Adkins v. Brvant, 133 Ga. 465,
12. Dalton v. West End St. R. Co.,
66 S. E. 21, 134 A. S. R. 211; Beliveau 159 Mass. 221, 34 N. E. 261, 38 A.
v. Amoskeag Mfg. Co., 68 N. H. 225, S. R. 410.
40 Atl. 734, 73 A. S. R. 577, 44 L.R.A.
167.
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it was for the benefit of the infant.18 But it has been held that a
parent has no implied authority to compromise or settle the claim
or cause of action of his infant child or to consent that a judgment
may be rendered against him.14 Nor is the consent of the next friend
of an infant sufficient to warrant the entry of a judgment affecting
the latter's rights, but the judgment of the court is necessary, acting
after the facts have been judicially ascertained.15 In all such cases
the record should be entirely free from doubt, and a minor will not
be bound by an indefinite entry that judgment was by consent. For
example the mere entry on the court's docket "decree by consent" is
not sufficient to bind an infant litigant who appeared by guardian ad
litem, where the clerk's minutes and the amplified entry of the decree
show a trial and judgment according to the findings.16
89. Consent to Judgments Affecting Husband and Wife.—In order
that a judgment by consent may be binding upon both husband and
wife in regard to an estate by entireties, it is necessary that both
should join in giving consent to such judgment.17 It has been held,
however, in some jurisdictions that a husband, acting alone without
the joinder of his wife, can consent to the entry of a judgment which
may be satisfied out of lands forming a homestead.18 But on this
point there is a difference of opinion, and it has been asserted that
it is against the policy of the law to permit a husband to deprive his
wife without her consent of her right to claim the homestead, except
by removal with his family from tbe place.19
90. Effect of Judgments by Consent.—The fact that 'a judgment
has been rendered by consent does not give it any greater validity
than if it had been rendered after sharp and protracted litigation.
Since parties are bound by judgments rendered by courts of competent
jurisdiction, whether they expressly agree to the judgment or not,
an express agreement that a particular judgment should be rendered
gives to that judgment no peculiar character and renders it no more
sacred than the ordinary judgment,20 and it may be opened or vacated
on adequate grounds, as, for example, for fraud, mistake or absence
13. Thompson v. Maxwell Land 112 S. W. 545, 127 A. S. R. 674, 21
Grant, etc., Co., 168 U. S. 451, 18 S. KR.A.(N.S-) 481.
Ct. 121, 42 U. S. (L. ed.) 539.
17. Bank of Glade Spring v. Me14. Missouri Pac. R. Co. v. Lasca, Ewen, 160 N. C. 414, 76 S. E. 222,
79 Kan. 311, 99 Pac. 616, 17 Ann. Ann. Cas. 1914C 542. And see HusCas. 605 and note, 21 L.R.A.(N.S.) band and Wife, vol. 13, p. 1115.
338.
18. Simmons v. McCullin, 163 N.
15. Missouri Pac. R. Co. v. Lasca, C. 409, 79 S. E. 625, Ann. Cas. 1915B
79 Kan. 311, 99 Pac. 616, 17 Ann. 244 and note.
Cas. 605, 21 L.R.A.(N.S.) 338 and
19. Note: Ann. Cas. 1915B 247.
note; Tripp v. Gifford, 155 Mass. 108, And see Homestead, vol. 13, p. 637.
29 N. E. 208, 31 A. S. R. 530. And
20. Marietta Chair Co. v. Hendersee Infants, vol. 14, p. 288 et seq.
son, 121 Ga. 399, 49 S. E. 312, 104
16. Charles v. White, 214 Mo. 187, A. S. R. 156, 2 Ann. Cas. 83.
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of real consent.1 Where a party returns to a court of chancery to
obtain its aid in executing a former decree it is at the risk of opening
up isuch decree as respects the relief to be granted on the new bill,
even though the decree had been entered by consent of the par
ties.2 But the court does not possess any arbitrary power to change
a consent judgment or to modify it.8 Nor will a court set aside
a decree which the parties stipulated might be entered in the cause,
if the terms of their agreement have been complied with.4 Where
a judgment is rendered pursuant to a previous parol agreement, the
rendition of the judgment puts an end to the agreement, and the
party in whose favor the judgment is rendered is estopped from
saying that it does not accord with the previous contract.5 A judg
ment rendered by consent in one suit may in a second suit be
tween the same parties be pleaded in bar as res judicata,6 and a
dismissal of a suit by agreement will operate as a bar to any other
suit between the parties on the origjnal cause of action, unless there
. are express stipulations that suit may be brought.7 In one sense
consent to the entry of a judgment appears to give it greater force
than ordinary judgments. This is due to the fact that consent
excuses error and operates to end all controversy between the parties.8
In spite of the foregoing peculiarities of judgments by consent, the
law has been broadly laid down that as between parties sui juris,9 and
in the absence of fraud,10 a judgment or decree of a court having
jurisdiction .of the subject matter, and rendered by consent of the
parties, though without any ascertainment by the court of the truth
of the facts averred, is as binding and conclusive between the parties
and their privies as if the suit had been an adversary one, and the
conclusions embodied in the decree had been rendered upon contro
verted facts and due consideration thereof by the court.11 On this
1. Bank of Glade Spring v. Mc7. Jarboe v. Smith, 10 B. Mon.
Ewen, 160 N. C. 414, 76 S. E. 222, (Ky.) 257, 52 Am. Dec. 541.
Ann. Cas. 1914C 542. And see infra,
8. Schmidt v. Oregon Gold Min. Co.,
par. 156 et seq.
28 Ore. 9, 40 Pac. 406, 1014, 52 A
2. Lawrence Mfg. Co. v. Janesville S. E. 759 ; Dunman v. Hartwell, 9 Tex.
Cotton Mills, 138 U. S. 552, 11 S. Ct. 495, 60 Am. Dec. 176.
402, 34 U. S. (L. ed.) 1005.
9. For the case of minors, see supra,
3. Bank of Glade Spring v. Mc- par. 88.
Ewen, 160 N. C. 414, 76 S. E. 222,
10. Thompson v. Maxwell Land
Ann. Cas. 1914C 542.
Grant, etc., R. Co., 95 U. S. 391, 24
4. Monroe Bank v. Widner, 11 Paige U. S. (L. ed.) 481; Healy v. Deering,
(N. Y.) 529, 43 Am. Dec. 768.
231 111. 423, 83 N. E. 226, 121 A. S.
5. State Bank v. Young, 2 Ind. 171, R. 331.
52 Am. Dec. 501.
11. Adler v. Van Kirk Land, etc.,
6. Dixon v. Sinclear, 4 Vt. 354, 24 Co., 114 Ala. 551, 21 So. 490, 62 A.
Am. Dec. 610.
S. R. 133; Short v. Taylor, 137 Ma
Note: 7 L.R.A. 578.
517, 38 S. W. 952, 59 A. S. R. 508;
And see infra, par. 429 et seq.
Crouse v. McVickar, 207 N. Y. 213,
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theory it has been held that when an appeal was taken to the common
pleas from a decision of the county commissioners in the matter of
tax assessments, but before the appeal was heard the court entered
a judgment pursuant to an agreement reached by the parties, the
judgment was adverse and hence could not be set aside after the ex
piration of the term at which it was rendered.12
Judgments by Confession
91. Nature of Judgments by Confession.—A confession of judg
ment, as that expression is ordinarily employed, means the entry of
a judgment upon the admission or confession of the debtor without
the formality, time, or expense involved in an ordinary proceeding.18
The court exercises a certain amount of supervision over the entry
of judgments by confession and sometimes it is said such judgments
are enterable with leave of court.14 It is also necessary that the
creditor should consent to the entry of the judgment,15 and a judg
ment by confession made without the request or consent of the creditor
and entered at the instance of the debtor alone is not valid unless
ratified by the creditor.16 Although a judgment by confession is to
a certain extent founded on the agreement of the parties, instead of
being a direct adjudication by the court, it is nevertheless a judicial
act,17 and when rendered by a court having jurisdiction of the cause
and the parties such judgment has all the qualities, incidents and
attributes of other judgments,18 and there is no difference in legal
effect between a judgment confessed, or for want of appearance or
plea, and a judgment on the verdict of a jury.19 A judgment by
confession cannot however be valid unless entered in a court which
might have lawfully pronounced the same judgment in a contested
action.20
100 N. E. 697, 45 L.R.A.(N.S.) 1159;
17. Note: 12 L.R.A. 810.
Simmons v. McCullin, 163 N. C. 409,
18. Sunderland v. Braun Packing
79 S. E. 625, Ann. Cas. 1915B 244.
Co., 119 Md. 125, 86 Atl. 126, Ann.
12. Pennsylvania Stave Co.'s Ap- Cas. 1914D 156; Van Norman v. Gorpeal, 225 Pa. St. 178, 73 Atl. 1107,' don, 172 Mass. 576, 53 N. E. 267, 70
133 A. S. R. 875.
A. S. R. 304, 44 L.R.A. 840; Shufelt
13. Cuykendall v. Doe, 129 la. 453, v. Shufelt, 9 Paige (N. Y.) 137, 37
105 N. W. 698, 113 A. S. R. 472, 3 Am. Dec. 381; Farquhar v. Dehaven,
L.R.A.(N.S.) 449.
70 W. Va. 738, 75 S. E. 65, Ann.
14. Farwell v. Huston, 151 111. 239, Cas. 1914A 640, 40 L.R.A. (N.S.) 956.
37 N. E. 864, 42 A. S. R. 237; MontNote: 13 L.R.A. 796.
gomery v. Murphv, 19 Md. 576, 81
19. Bredin's Appeal, 92 Pa. St. 241,
Am. Dee. 652.
37 Am. Rep. 677.
15. Grand Island, etc., R. Co. v.
20. Farquhar v. Dehaven, 70 W. Va.
Baker, 6 Wyo. 369, 45 Pac. 494, 71 738, 75 S. E. 65, Ann. Cas. 1914A
A. S. R. 926, 34 L.R.A. 835.
640, 40 L.R.A. (N.S.) 956.
16. Mason v. Ward, 80 Vt. 290, 67
Note: 12 L.R.A. 810.
Atl. 820, 120 A. S. R. 987.
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92. Confession of Judgments at Common Law.—The practice of
entering judgments in debt on warrants of attorney is very old, so
old that the date of its origin is unknown.1 It was well known at
common law,2 which recognized two kinds of judgments by con
fession, the one a judgment by cognovit actionem, and the other by
confession relicta verificatione. In the former the defendant after
service, instead of entering a plea, acknowledged and confessed that
the plaintiff's cause of action was just and rightful. In the latter,
after pleading and before trial, the defendant both confessed the
plaintiff's cause of action and withdrew or abandoned his plea or
other allegations, whereupon judgment was entered against him with
out proceeding to trial. In order to sustain a judgment of either of
these kinds, it was essential that process regularly issued should have
been served upon the defendant.8 It will be noted that the cognovit
actionem was not an authority given before the action commenced,
but was a confession signed by the defendant after the process had
been issued.4
93. Who May Confess Judgment Generally.—The power to confess
a judgment is, generally speaking, accorded to all those who may
enter into binding obligations and contracts,5 and a warrant of
attorney for confession of judgment will be supported although made
by a man of weak understanding, improvident in business transac
tions, and addicted to intoxication, if it is not tainted by fraud or
undue influence.6 A judgment confessed in favor of an agent, for
the benefit of himself and his principal, is not void because the record
does not disclose the trust upon which such agent holds the judg
ment; and parol evidence may be introduced to prove the trust.7 A
trustee, however, being bound to carry out the terms of his trust,
cannot confess judgment contrary to the provisions of the trust deed
and if he attempts to do so such judgment will not be a lien on the
trust property but only on the individual property of the parties
confessing it.8 A corporation may, in a proper case, and by its
authorized officers, confess a judgment, tlie same as a natural person,
1. Notes: 13 L.B.A. 796; Ann. Cas.
4. French v. Wilier, 126 111. 611, 18
1914A 646.
N. E. 811, 9 A. S. B. 651, 2 L.R.A.
2. Cuykendall v. Doe, 129 la. 453, 717; Little v. Dyer, 138 111. 272, 27
105 N. W. 698, 113 A. S. R. 472, 3 N. E. 905, 32 A. S. R. 140.
L.R.A.(N.S.) 449; Van Norman v.
5. Generally as to capacity to conGordon, 172 Mass. 576, 53 N. E. 267, tract, see Contracts, vol. 6, p. 593
70 A. S. R. 304, 44 L.R.A. 840.
et seq.
3. French v. Wilier, 126 111. 611,
6. Mason v. Williams, 3 Munf.
18 N. E. 811, 9 A. S. R. 651, 2 L.R.A. (Va.) 126, 5 Am. Dec. 505.
717; Farquhar v. Dehaven, 70 W. Va.
7. Harris v. Alcock, 10 Gill & J
738, 75 S. E. 65, Ann. Cas. 1914A (Md.) 226, 32 Am. Dec. 158.
640, 40 L.R.A. (N.S.) 956.
8. Huntt v. Townshend, 31 Md. 336,
Note: Ann. Cas. 1914A 646.
100 Am. Dec. 63.
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by complying with all the essential statutory requirements,9 but it
has been held that in the absence of statutory provisions empowering
the commissioners or any other official entrusted with the government
of a county or other municipal corporation to appear in its behalf
and confess a judgment against the county, the courts will refuse
sanction to a judgment entered in such manner.18 A judgment upon
confession of one of two defendants is void as to the defendant who
did not confess judgment, and a sale of his property thereunder con
veys no title to the purchaser, when the judgment does not specify
against which defendant it was rendered, and shows that it was
rendered against one only.11 Since a parly cannot be plaintiff and
defendant in the same cause of action, a confession of judgment by
executors to a firm of which one of them is a member is erroneous.12
94. Married Women.—Since at common law the contracts of 'a
married woman were absolutely void and not simply voidable, a con
fession of judgment on a warrant of attorney executed by a married
woman was deemed to be void as to her and subject either to direct
or collateral attack.18 But it seems that the subsequent marriage of
a woman after executing a warrant of attorney to confess judgment
did not revoke it,14 and it has been ruled that where a bond and war
rant of attorney is given by a woman, dum sola, and she afterwards
marries, the proper practice is to obtain leave to enter up judgment
against husband and wife, on motion accompanied with an affidavit
of the facts, and afterwards to file a declaration. In such case the
judgment is enterable against the husband, because authority to do
so is implied from the fact of marriage, a voluntary act of his own.15
The tendency under recent statutes and modern practice has been
steadily in the direction of holding that a judgment against a married
woman is not absolutely void, even though it may be regarded as
voidable.16 In the absence of statute, however, the rule of the com
mon law is generally followed and the warrant of a married woman
to confess judgment is void. Since statutes giving femes covert the
. right to contract in certain cases are universally construed strictly,
9. Manley v. Mayer, 68 Kan. 377, 79, 55 Am. Dec. 592 and note ; Shryock
75 Pac. 550, 1 Ann. Cas. 825; Sharp v. Buekman, 121 Pa. St. 248, 15 Atl.
v. Danville, etc., R. Co., 106 N. C. 308, 480, 1 L.R.A. 533; Crenshaw v. Ju11 S. E. 530, 19 A. S. R. 533.
lian, 26 S. C. 283, 2 S. E. 133, 4 A.
10. Grand Island, etc., R. Co. v. S. R. 719.
Baker, 6 Wyo. 369, 45 Pac. 494, 71
Note: 134 A. S. R. 940.
A. S. R. 926, 34 L.R.A. 835.
And see Husband and Wife, vol.
11. Koechlept v. Hook, 10 Md. 173, 13, p. 1304.
69 Am. Dec. 133.
14. Eneu v. Clark, 2 Pa. St. 234.
12. Pearson v. Nesbit, 12 N. C. 315, 44 Am. Dec. 191..
17 Am. Dec. 569.
Note: 10 Ann. Cas. 714.
13. Forsyth v. Barnes, 228 111. 326,
15. Eneu v. Clark, 2 Pa. St. 234,
81 N. E. 1028, 10 Ann. Cas. 710 and 44 Am. Dec. 191.
note; Caldwell v. Walters, 18 Pa. St.
16. Note: 134 A. S. R. 940.
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so as to give them no further scope than the language used will justly
bear, it has been held that a statute giving married women the power
to make certain valid contracts will not enable them to execute valid
warrants to confess judgment.17 Under modern statutes power is
frequently conferred on married women to confess judgments, though
such power is sometimes limited to judgments for debts of a par
ticular class, such as for debts contracted for the benefit of her
separate estate, or in the course of any trade or other business con
ducted upon her sole and separate account,18 and where such a statute
exists a judgment confessed by a married woman is presumptively
valid, and where regular on its face and given for a full consideration
it may be avoided only by showing, that it was not authorized by the
act.19 It has been held that though a confession of judgment by a
married woman was void at the time when rendered, yet if the judg
ment is revived at a time when the disabilities attached to married
women have been removed by statute, its validity becomes established,
and it may be effective for all purposes.20
95. Partners.—There is nothing in the relationship of partners
which constitutes one partner the agent of the other, so as to authorize
him to confess judgment which will be binding on his associates,1
and the rule at common law was that a partner was not qualified by
confession of judgment to bind his copartners without their distinct
assent. This rule is still recognized and enforced in the majority
of jurisdictions.2 Especially is it true that a partner cannot confess
judgment against the express wishes of his associates.8 In all such
cases the judgment is binding only on the partner who actually con
fesses it,4 or who by his conduct acquiesces therein.5 Where, how
ever, a partner has wholly abandoned the business, or is incapable of
acting in reference thereto, it seems the active partner may be per
mitted to confess judgment in behalf of the firm.6
Warrant and Procedure in Confessing Judgments
96. Necessity of Process.—In the absence of statute there is a con
flict of authority as to the validity of a warrant of attorney for the
17. Note: 55 Am. Dec. 603.
37 Am. Dec. 469 and note; Alexander
18. Note: 10 Ann. Cas. 714.
v. Alexander, 85 Va. 353, 7 S. E. 335,
19. Stahr v. Brewer, 186 Pa. St. 623, 1 L.B.A. 125.
40 Atl. 1016, 65 A. S. R. 883.
Note: 12 Am. Dec. 35.
Note: 10 Ann. Cas. 715.
3. Note: 32 Am. Dec. 607.
20. Crenshaw v. Julian, 26 S. C.
4. North v. Mudge, 13 la. 496, 81
283, 2 S. E. 133, 4 A. S. R. 719.
Am. Dec. 441 : Bitzer v. Shunk, 1
Note: 134 A. S. R. 940.
Watts & S. (Pa.) 340, 37 Am. Dec.
1. Note: 44 Am. Dec. 570. And see 469 and note.
Partnership.
Note: 32 Am. Dec. 607.
2. Smith v. Tupper, 3 Smedes & M.
5. Note : 12 Am. Dec. 35.
(Miss.) 261, 43 Am. Dec. 483; Bitzer
6. Miller v. Melone, 11 Okla. 241.
v. Shunk, 1 Watts & S. (Pa.) 340. 67 Pac. 479, 56 L.RJL 620.
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confession of judgment without process on an unmatured obligation.7
In some jurisdictions the courts hold that an ordinary judgment note
in the form of a warrant of attorney authorizing the confession of a
judgment without the issuance or service of process is invalid.8 The
reason for this conclusion is that it is against the policy of the law
to permit a man, when entering into an obligation, to bargain away
his right to be heard in court, should a question ever arise between
him and his adversary in relation to it. The objection to the execu
tion of a judgment note or obligation authorizing any attorney to
confess judgment for the debtor is that it would place such debtor
completely at the mercy of the holder, whatever the merits of the
case may be; since, if valid, the holder could go to any forum in the
United States and select any attorney whom he chose and have judg
ment entered against the maker, who might not even know that he
was being sued.9 In the absence of statutory provision some courts
have gone so far as to hold that where the record fails to show that
any process of the court had issued in a particular case the con
clusion must be drawn that there never was any action in which a
judgment on a warrant of attorney could at common law have been
confessed, in either of the ways authorized by the ancient practice.10
In a number of jurisdictions, however, there are statutes expressly
authorizing confession of judgment on warrant of attorney* without
antecedent process.11 In those jurisdictions recognizing the right to
enter judgments by confession under warrant of attorney the warrant
conferring power upon a creditor, or third person for him, to enter
judgment against such debtor without process is deemed the equiva
lent of process, or a waiver by defendant of his right to have suit
brought against him by process.12 A provision in a warrant of
attorney to confess judgment that the attorney may appear for the
debtor at the suit of the creditor and confess judgment in his favor
has been held not to require the bringing of an actual suit to render
the confession valid.18 Judgment by confession may be presumed
<s
7. Note: Ann. Cas. 1914A 646.
640, 40 L.R.A.(N.S.) 956. See infra,
8. Aultman, etc., Co. v. Meade, 121 par. 100.
Ky. 241, 89 S. W. 137, 123 A. S. R.
11. Gardner v. Bunn, 132 111. 403,
193; Acme Food Co. v. Kirsch, 166 23 N. E. 1072, 7 L.R.A. 729; Little v.
Mich. 433, 131 N. W. 1123, 38 L.R.A. Dyer, 138 111. 272, 27 N. E. 905, 32
(N.S.) 814.
A. S. R. 140.
Note: Ann. Cas. 1914A 646.
Note: Ann. Cas. 1914A 647.
9. Crim v. Crim, 162 Mo. 544, 63
12. Hazel v. Jacobs, 78 N. J. L. 459.
S. W. 489, 85 A. S. R. 521, 54 L.R.A. 75 Atl. 1903, 2 Ann. Cas. 260, 27
502; Kansas City First Nat. Bank v. L.R.A.(N.S.) 1066.
13. Cuykendall v. Doe, 129 1a. 453,
White, 220 Mo. 717, 120 S. W. 36,
132 A. S. R. 612, 16 Ann. Cas. 889 105 N. W. 698, 113 A. S. R. 472, 3
L.R.A.(N.S.) 449; Teel v. Yost, 128
and note.
Note: Ann. Cas. 1914A 646.
N. Y. 387, 28 N. E. 353, 13 L.R.A.
10. Farquhar v. Dehaven, 70 W. 796.
Va. 738, 75 S. E. 65, Ann. Cas. 19144
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to have been entered on the first day of the term, although the writ
on which such judgment was confessed was not issued until after
wards.14
97. Warrant as Basis of Authority.—Where a judgment is entered
on a warrant of attorney, the only basis for the acts of the attorney
entering an appearance and confessing a judgment against the party
who signed the warrant is found in the warrant itself,15 and to show
the existence and scope of his authority the attorney is usually re
quired to produce the warrant or a copy of it and file it in the court
in which judgment is confessed.16 In some jurisdictions it is pro
vided by statute that when a judgment is confessed in vacation proof
of the authority of the attorney must be filed with the clerk showing
the execution of the power of attorney.17 If the warrant is not in
fact filed, the omission may, it seems, be cured by the entry of judg
ment. At common law if an attorney had acted without authority,
the defendant had his remedy against him; but the judgment was
still regular, and the appearance entered by the attorney, without
warrant, was a good appearance, though if the defendant's attorney
was not responsible, or perfectly competent to answer to his assumed
client, the courts would grant relief.18 The entry of a judgment on
a warrant of attorney usually has the effect of exhausting the war
rant, arifl a second judgment entered thereon may be set aside, al
though the first judgment was prematurely and improvidently
entered.19 It has been held, however, that authority to confess a
decree under a power of attorney is not exhausted by a confession
when the decree is reversed; and a second confession may be made
under the power.20
98. Form of Warrant.—A warrant of attorney to confess judg
ment need not be by deed and need notlbe under seal,1 and it fre
quently is accompanied by some other instrument.2 One form of a
warrant for the confession of judgment in widespread use to-day is
the judgment note,8 but instruments of this character are not recog
nized in all jurisdictions.4 Not infrequently in order that a judg14. Farley v. Lea, 20 N. C. 307, 32
20. Huner v. Doolittle, 3 G. Greene
Am. Dee. 680 and note.
(Ia.) 76, 54 Am. Dec. 489.
15. Van Norman v. Gordon, 172
1. Alexander v. Alexander, 85 Va.
Mass. 576, 53 N. E. 267, 70 A. S. R. 353, 7 S. E. 335, 1 L.R.A. 125.
304, 44 L.R.A. 840.
Note: 13 L.R.A. 796.
16. Grand Island, etc., R. Co. v.
2. Note: Ann. Cas. 1914A 646.
Baker, 6 Wvo. 369, 45 Pac. 494, 71
3. Pirie v. Stern, 97 Wis. 150, 72
A. S. R. 926, 34 L.R.A. 835.
N. W. 370, 65 A. S. R. 103.
17. Gardner v. Bunn, 132 111. 403,
4. Farquhar v. Dehaven, 70 W. Va.
23 N. E. 1072, 7 L.R.A. 729.
738, 75 S. E. 65, Ann. Cas. 1914A
18. Denton v. Noyes, 6 Johns. (N. 640, 40 L.R.A.(N.S-) 956.
Y.) 296, 5 Am. Dec. 237.
Generally as to the negotiability of
19. Com. v. Massi, 225 Pa. St. 548, written instruments, otherwise nego74 Atl. 419, 133 A. S. R. 892.
tiable, when there are superadded
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ment by confession may be taken it is required by law that the con
fession must be verified by affidavit and must be accompanied by a
statement of the facts out of which the indebtedness arose.5
99. Certainty as to Amount.—The designation of the amount of
the debt is a vital part of a valid confession of judgment. It must
be set forth explicitly and not be left to inference, and a failure to
comply with this rule may constitute a fatal defect.6 At common law,
a confession of judgment by means of a warrant of attorney could
only be made in cases in which the amount for which the judgment
was to be confessed was so specified that it could readily be determined
by mere inspection or computation, and did not require judicial
inquiry for its ascertainment.7 For example an unrestricted power
by warrant of attorney contained in a lease to confess a judgment for
an uncertain and unliquidated amount of money paid out for water
rates, gas bills and for cleaning demised premises and keeping them
in a healthful condition could not lawfully be either given or exer
cised.8 The equities must first be adjusted before judgment can be
entered on an instrument making the liability depend on contingen
cies and equities between the parties.9 Where' a statute gives to the
clerk of court authority to enter judgments by confession, he cannot
be invested with power to ascertain from evidence dehors the instru
ments filed the amounts for which judgments are to be entered.10
While it may be provided by statute that a judgment may be confessed
only for a bona fide debt due,11 the law sometimes permits judgments
to be confessed to secure future advances, or as a general security
for balances which may be due from time to time from the judgment
debtor; and this security may be taken in the form of a judgment
for a specific sum of money, sufficiently large to cover the amount of
the floating debt intended to be secured.12 When the amount does
not appear to be unreasonably large judgment may also be confessed
under a warrant incorporated in a note authorizing to include the
confession of judgment and ten per cent attorney's fee.18 In proper
stipulations authorizing confession of
Note: 13 L.R.A. 796.
judgment for the sum promised to be
9. Note: 13 L.R.A. 799.
paid, see Bills and Notes, vol. 3, p.
10. Little v. Dyer, 138 11l. 272, 27
916.
N. E. 905, 32 A. S. R. 140.
5. Puget Sound Nat. Bank v. Levy,
11. Gardner v. Bunn, 132 111. 403,
10 Wash. 4!H), 3!) Pac. 142, 45 A. S. 23 N. E. 1072, 7 L.R.A. 729.
R. 803. And see infra, par. 102.
Note: 13 L.R.A. 799.
6. Note: 12 L.R.A. 810.
12. Utica Bank v. Finch. 3 Barb.
7. Little v. Dyer, 138 111. 272, 27 Ch. (N. Y.) 293, 49 Am. Dec. 175;
N. E. 905, 32 A. S. R. 140.
Cook v. Whipple, 55 N. Y. 150, 14
8. French v. Wilier, 126 111. 611, 18 Am. Rep. 202.
N. E. 811, 9 A. S. R. 651, 2 L.R.A.
13. Pine v. Stern, 97 Wis. 150, 72
717; Little v. Dyer, 138 111. 272, 27 N. W. 370, 65 A. S. R. 103.
N. E. 905, 32 A. S. R. 140.
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cases, especially when a statute directly permits it, a judgment may
be confessed so as to include costs.14
100. Where and by Whom Warrant May Be Used.—A warrant
of attorney may authorize the entry of appearance and confession
of judgment not only in the state of residence of the party by whom
the warrant is given but in another state,15 and a judgment may then
be entered thereon in the proper court of any state which recognizes
the use of warrants of confession.16 A court of special and limited
jurisdiction like a justice's court as a rule has no authority to enter
a judgment by confession on a warrant of attorney,17 but when the
warrant of attorney expressly authorizes a justice of the 'peace to
enter judgment, it seems that a judgment may properly be entered
thereon in a justice's court.18 Where a warrant authorizes any attor
ney of any court of record in a designated state or in any other state
to confess judgment, it has been held that it can be used only by an
attorney and a judgment cannot be entered thereon by a prothonotary
or clerk of court,19 but it has been decided that such a warrant of
attorney may be executed by an attorney in partnership with the
attorney who signed the declaration for the holder of the note.20
101. Time of Entering Judgment on Warrant.—At common law the
entry of a judgment on a warrant of attorney after a year and a day
was not permitted without leave of the court and proof that the
defendant was still alive and the indebtedness still due.1 Most of the
cases dealing with the time of entering judgments on confession do
not, however, involve questions of undue delay, but of undue celerity
and whether judgment may be entered before maturity of the obliga
tion to secure which the warrant of attorney may have been given.
Under one view of the law a judgment cannot be entered on a con
fession before the note or other obligation becomes due 2 unless the
terms of the instrument expressly warrant the entry of judgment at
an earlier time. For example it has been held that a warrant of
attorney authorizing the confession of judgment at any time after the
date thereof was sufficent to authorize the confession of judgment
14. Yeldell v. State, 100 Ala. 26,
18. Hazel v. Jacobs, 78 N. J. L. 459,
14 So. 570, 46 A. S. R. 20.
75 Atl. 903, 20 Ann. Cas. 260, 27
15. Van Norman v. Gordon, 172 L.R.A.(N.S-) 1066.
Mass. 576, 53 N. E. 267, 70 A. S. R.
19. Crim v. Crim, 162 Mo. 544, 63
304, 44 L.R.A. 840; Athens First Nat. S. W. 489, 85 A. S. R. 521, 54 L.R.A.
Bank v. Garland, 109 Mich. 515, 67 502.
N. W. 559, 63 A. S. R. 597, 33 L.R.A.
Note: 13 L.R.A. 797.
83.
'
20. Van Norman v. Gordon, 172
Note: 103 A. S. R. 325.
Mass. 576, 53 N. E. 267, 70 A. S. R.
16. Pirie v. Stern, 97 Wis. 150, 72 304, 44 L.R.A. 840.
N. W. 370, 65 A. S. R. 103.
.
1. Note: 13 L.R.A. 800.
17. French v. Wilier, 126 111. 611,
2. Mayer v. Pick, 192 111. 561, 61
18 N. E. 811, 9 A. S. R. 651, 2 L.R.A N. E. 416, 85 A. S. R. 352.
717.
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thereon before the maturity of the note.8 But in other states it is
the common practice to enter judgment on notes containing a war
rant of confession at any time after their date, without respect to the
time when they become due.4 A restriction as to the time of entering
a judgment by confession sometimes exists limiting the right to con
fess judgment before the clerk of court to the time when the court
is in vacation, and requiring judgments during term time to be
entered in open court.5 But by statute the right to enter judgment
by confession may be authorized either in term time or in vacation.6
A judgment by confession may be entered nunc pro tunc as of the
date of the filing of the statement of confession, where it was the duty
of the clerk to have entered such judgment forthwith upon the filing
of the statement, and the delay in entering it was due solely to his
fault.7 Presumptions may be applied in regard to the time of enter
ing judgments by confession. Thus it has been held that such a
judgment may be presumed to have been entered on the first day of
the term, although the writ on which the judgment was confessed
was not issued until afterwards.8 It has also been declared that when
a judgment is entered on confession in vacation no presumption
exists as to the authority of the attorney, while such a presumption
may be invoked to uphold a judgment entered in open court.9
102. Affidavits and Statements Required on Confession.—In a
number of jurisdictions it is required by law that when a judgment
is taken by confession a statement must be filed explanatory of the
facts and circumstances under which the indebtedness arose.10 The
purpose of such a requirement is to guard against judgments by col
lusion between the parties 11 and to show to all who may be interested
the transaction out of which the debt originated.12 Such a statement
of the facts is usually considered sufficient in form if it contains
3. Farwell v. Houston, 151 111. 239. Am. Dec. 680. For the general sub37 N. E. 864, 42 A. S. R. 237.
ject of presumptions as to judgments,
Note: 13 L.R.A. 798.
see infra, par. 353 et seq.
4. Teel v. Yost, 128 N. Y. 387, 28
9. Farwell v. Huston, 151 111. 239,
N. E. 353, 13 L.R.A. 796 (discussing 37 N. E. 864, 42 A. S. R. 237.
the law of Pennsylvania and New Jer10. Plummer v. Douglas, 14 la. 69,
sey); Barber v. Chandler, 17 Pa. St. 81 Am. Dec. 456; Chappel v. Chappel,
48, 55 Am. Dec. 533.
12 N. Y. 215, 64 Am. Dec. 496 and
5. Conkling v. Ridgely, 112 111. 36, note; Woods v. Bryan, 41 S. C. 74,
1 N. E. 261, 54 Am. Rep. 204; Sharp 19 S. E. 218, 44 A. S. R. 688; Puget
v. Danville, etc., R. Co., 106 N. C. Sound Nat. Bank v. Levy, 10 Wash.
308, 11 S. E. 530, 19 A. S. R. 533.
499, 39 Pac. 142, 45 A. S. R. 803;
Note: 13 L.R.A. 798.
Grand Island, etc., R. Co. v. Baker,
6. Gardner v. Bunn, 132 111. 403, 23 6 Wyo. 369, 45 Pac. 494, 71 A. S. R.
N. E. 1072, 7 L.R.A. 729.
926, 34 L.R.A. 835.
7. Doughty v. Meek, 105 la. 16, 74
11. Plummer v. Douglas, 14 la. 69,
N. W. 744, 67 A. S. R. 282. See 81 Am. Dec. 456.
supra, par. 68.
12. Chappel v. Chappel, 12 N. Y.
8. Farley v. Lea, 20 N. C. 307, 32 215, 64 Am. Dec. 496 and note.
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enough to enable creditors and others to investigate the bona fides
of the judgment,18 and it seems that where a statement of facts is
defective or insufficient to answer the requirements of a statute, it
may nevertheless be valid and effectual as between the parties to it,
though voidable at the instance of other creditors.14 Merely giving
a description of the note sued on, where the action is based on a note,
does not constitute a sufficient statement.15 Nor is one sufficient
which, although it states the month when the "goods and wares"
were sold, and the amount of the price, for which judgment was con
fessed, does not state anything as to the kind, quantity, or nature of
the goods.18 Sometimes it is required that the statement must be
verified by an affidavit,17 and in this connection it has been held
that an affidavit accompanying the statement to the effect that the
defendant "believes the above statement is true" is insufficient; the
law requiring a positive oath as to the truth of the facts, so far as
they were within his knowledge.18 Where a statement accompanying
a confession of judgment is defective it may be amended, but not so
&° to interfere with the rights of other judgment creditqrs which may
have attached in the meantime.19 If the affidavit accompanying the
statement is insufficient in form the court may permit its amend
ment.20 When a judgment confessed by a debtor in favor of his
creditor is sought to be set aside as fraudulent, the creditor cannot,
in support of the judgment, prove a claim which the statement upon
which the judgment was confessed not only does not include, but
which it excludes by necessary intendment. He may, however, if
he keeps within the limit of the terms used, prove all matters explana
tory of the source of indebtedness.1
103. Necessity for Strict Compliance with Statutes Authorizing
Entry.—It is well established that the authority to confess a judgment
without process must be clear and explicit, and must be strictly pur
sued or the judgment will be void.2 Judgments by confession are
closely scrutinized, and their validity more frequently questioned than
any other kind of legal proceedings. While the design of statutes
13. Atvater v. Manchester Sav. 409, 88 Am. Dec. 393.
Bank, 45 Minn. 341, 48 N. W. 187, 12
19. Bryan v. Miller, 28 Mo. 32, 75
L.R.A. 741 and note.
Am. Dec. 107.
14. Note: 12 L.R.A. 810.
20. Ingram v. Robbins, 33 N. Y.
15. Woods v. Brvan, 41 S. C. 74, 409, 88 Am. Dec. 393.
19 S. E. 218, 44 A. S. R. 088; Paget
1. Wikoxson v. Burton, 27 Cal. 22S,
Sound Nat. Bank v. Levy, 10 Wash. 87 Am. Dec. 66.
499, 39 Pac. 142, 45 A. S. R. 803.
2. Mayer v. Pick, 192 111. 5G1, 61
16. Bryan v. Miller, 28 Mo. 32, 75 N. E. 410, 85 A. S. R. 352; Weber v.
Am. Dec. 107; Nichols v. Kribs, 10 Powers, 213 111. 370, 72 N. E. 1070,
Wis. 70, 76 Am. Dec. 294.
68 L.R.A. 610; Pirie v. Stern, 97 Wis.
17. Chappel v. Chappel, 12 N. Y. 150, 72 N. W. 370, 65 A. S. R. 103.
215, 64 Am. Dec. 496 and note.
Notes: 132 A. S. R. 626; 20 Ann.
18. Ingram v. Robbins, 33 N. Y. Cos. 262.
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authorizing such judgments is altogether proper, those who desire
to overreach their creditors or to cover their property by prior incum
brance resort to this mode of creating liens more than to any other.'
Since judgments by confession without antecedent process have no
basis other than statutes,4 which are in derogation of the common
law,5 a strict compliance with the statutory provisions is deemed
essential.6 Nevertheless as between the parties a judgment by con
fession may be good, notwithstanding a failure to comply fully with
statutory requirements.7 In jurisdictions in which the law requires
that judgments be signed by the court, such a law applies to judg
ments by confession, and renders them void if not signed in the man
ner required.8
104. Authority Conferred by Warrant to Be Strictly Followed.—
Not only must the statutory authority to confess judgments be strictly
followed 9 but it is also necessary that all proceedings in the confession
of judgment must be within the strict letter of the warrant of attor
ney.10 These instruments are strictly construed,11 and an attorney
acting under a warrant cannot change its terms or enlarge its scope.12
In accordance with this principle the courts have held that a power
of attorney from two persons to another, authorizing the latter to
appear and confess judgment in an action brought "against us," does
not authorize a confession against one only.18 Nor will a joint war
rant of attorney to confess judgment be construed as an authorization
of the entry of a several judgment against the surviving maker of a
joint and several note.14 So it has been declared that a warrant to a
certain person named will not authorize his executors to enter judg
ment.15 And where a warrant authorizes a confession of judgment
"in favor of the holder" it has been held that no action can be taken
thereon in favor of a person other than the legal holder of the note,
and that a judgment by confession based thereon in favor of the
3. Plummer v. Douglas, 14 la. 69, 640, 40 L.R.A.(N.S.) 956.
81 Am. Dec. 456.
9. See supra, par. 103.
4. Mason v. Ward, 80 Vt. 290, 67
10. Kansas City First Nat. Bank v.
Atl. 820, 130 A. S. R. 987.
White, 220 Mo. 717, 120 S. W. 36, 132
Note: Ann. Cas. 1914A 647.
A. S. R. 612, 16 Ann. Cas. 889; In re
5. Gardner v. Bunn, 132 111. 402, 23 Claghorn, 181 Pa. St. 600, 37 Atl. 918,
N. E. 1072, 7 L.R.A. 729.
59 A. S. R. 680.
6. Cuvkendall v. Doe, 129 la. 453,
11. Spence v. Emerine, 46 Ohio St.
105 N. W. 698. 113 A. S. R. 472, 3 433, 21 N. E. 866, 15 A. S. R. 634.
L.R.A.(N.S-) 449; Mason v. Ward, 80
Note: 13 L.R.A. 797.
Vt. 290, 67 Atl. 820, 130 A. S. R.
12. In re Claghorn, 181 Pa. St. 600,
987 ; Puget Sound Nat. Bank v. Lew, 37 Atl. 918, 59 A. S. R. 680.
10 Wash. 499, 39 Pac. 142, 45 A. S.
13. Hunt v. Chamberlain, 8 N. J.
R. 803.
L. 336, 14 Am. Dec. 427.
7. Manley v. Mayer, 68 Kan. 377,
Note: 13 L.R.A. 798.
75 Pae. 550, 1 Ann. Cas. 825.
14. Mayer v. Pick. 192 111. 561, 63
8. Farquhar v. Dehaven, 70 W. Va. N. E. 416, 85 A. S. R. 352.
738, 75 S. E. 65, Ann. Cas. 1914A
15. Note: 13 L.R.A. 798.
R. C. L. Vol. XV.-42.
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original payee after he ceased to be the holder of the note is wholly
unauthorized.16 A power to confess judgment for rent due by the
terms of a written lease will not be construed into a power to enter
up judgment for rent accruing under an implied contract resulting
from the fact of a holding over by the tenant.17
105. Revocation of Warrants.—Where a power of attorney to con
fess judgment in favor of a third person is not supported by a con
sideration, or held as security, or in some other manner coupled with
an interest it is usually considered revocable at the pleasure of the
party who originally executed it.18 Since death generally operates
as a revocation of all powers of attorney 19 a warrant of attorney not
coupled with an interest is revoked by death, and judgment thereon
cannot be entered after the death of the defendant.20 Removal from
the jurisdiction does not, however, operate as a revocation, and the
entry of a judgment by confession under a warrant of attorney is not
invalidated by the fact that defendant has ceased to be a resident of
the state, and is not served with notice.1 In accordance with the well
recognized principle that a power coupled with an interest is irrevo
cable 2 a warrant of attorney granted to another to confess judgment
cannot be revoked by the debtor if it is accompanied by an interest.8
When a judgment note based on proper consideration is executed
and delivered it is deemed coupled with an interest and irrevocable,4
and it has been said that in such case the entry of judgment is a
mere legal consequence of the giving of the judgment note, and that
it is not a new act by the debtor, but a natural and legal result, beyond
his control.5 Even the state with its sovereign authority is powerless
to revoke or destroy the binding effect of a warrant of attorney valid
and irrevocable when executed. The remedies given by law to those
to whom a warrant of attorney to confess judgment has been delivered
enter into and form part of the contract. Such remedies cannot
thereafter be so modified by statute as to "impair the obligation of
the contract.6
16. National Exchange Bank v.
2. Grandin v. Emmons, 10 N. D.
Wiley, 195 U. S. 257, 25 S. Ct. 70, 49 223, 86 N. W. 723, 88 A. S. R. 684,
U. S. (L. ed.) 184. And see Spence v. 54 L.R.A. 610. And see Powers.
Emerine, 46 Ohio St. 433, 21 N. E.
3. Evans v. Fearne, 16 Ala. 689, 50
366, 15 A. S. R, 634.
Am. Dec. 197.
Note: 103 A. S. R. 325.
4. Wassell v. Reardon, 11 Ark. 705,
17. Weber v. Powers, 213 111. 370, 54 Am. Dec. 245.
72 N. E. 1070, 68 L.R.A. 610.
5. Second Ward Sav. Bank v.
18. Evans v. Fearne, 16 Ala. 689, Schranck, 97 Wis. 250, 73 N. W. 31,
50 Am. Dec. 197.
39 L.R.A. 569.
19. See Powers.
6. Second Ward Sav. Bank v.
20. Note: 13 L.R.A. 797.
Schranck, 97 Wis. 250, 73 N. W. 31,
1. Cuvkendall v. Doc, 129 la. 453, 39 L.R.A. 569. And see Constitu105 N. W. 698, 113 A. S. R, 472, 3 tional Law, vol. 6, p. 355.
L.R.A. (N.S.) 449 and note.
658

15 R. C. L.

JUDGMENTS

§§ 106, 107

Relief against Judgments by Confession
106. In General.—As a general rule a judgment by confession is
not reviewable either by appeal or writ of error.7 but courts of law
exercise equitable supervision over judgments entered upon warrants
of attorney, and will, upon motion, stay, modify or vacate them, and
award issues for the trial of facts, as the ends of justice may require.8
Where the objection arises upon the face of the record, this is the
only remedy; but when it is founded upon facts not appearing by
the record, and which must be established by parol or other extrinsic
evidence, then a suit in equity may be maintained.9 In such cases
the court may open the judgment and permit the debtor to present
his defense if he have any, and at the same time protect the creditor,
by permitting the judgment to stand as security.10 This control is
exercisable not only during the term but afterwards unless a statu
tory limitation exists,11 and the court has the same control over a
judgment by confession entered during the recess of a court that it
has over a judgment entered during the session of the court.12
107. Grounds for Vacating.—Since judgments by confession are
subject to the usual requirement that a court must have jurisdiction
before a judgment can be entered, if the court does not have such
jurisdiction the judgment may on motion be vacated.18 So a judg
ment will be set aside where the defendant was dead at the time of
entering the confession.14 If a warrant of attorney is insufficient to
authorize the entry of a judgment the court may for this reason set
the judgment aside.15 And the taking of judgment upon a warrant
of attorney, without its production and proof of its execution, and
without filing the original warrant, or a copy of it as required by
statute has been held to constitute an irregularity for which the judg
ment so taken may be vacated and set aside upon motion to the
court in which it was rendered.16 A judgment which has been con7. Gear v. Pariah, 5 How. 168, 12 37 N. E. 864, 42 A. S. R. 237 and
U. S. (L. ed.) 100; Raney v. McRae, note.
14 Ga. 589, 60 Am. Dec. 660; Mclndoe
11. Sunderland v. Braun Packing
v. Hazelton, 19 Wis. 567, 88 Am. Dec. Co., 119 Md. 125, 86 Atl. 126, Ann.
701. And see Appeal and Error, vol- Cas. 1914D 156.
2 p 6o
Note: 23 A. S. R. 286.
YFarwell v. Huston, 151 111. 239, .
V«R B4™1nn1.,?aeI[ing
37 N. E. 864, 42 A. S. R. 237 and £<,., 119 Md 125, 86 Atl. 126, Ann.
. Kellogg
„
156. v. Braun Packi
note;
v tt
Krauser, -,14:A oSerg . &e Cas.
13 1914D
Sunderland
B (Pa.) 13/, 16 An. Dec 480;, Mc- c
U9 M(1 12g g6 AtL m Ann«
Indoe v. Hazelton, 19 Wis. 567, 88 Cas 191413 156
Am. Dec. 701.
14 Note: 54 L.R.A. 760.
Note: Ann. Cas. 1914D 159.
15 Bitzer v. shunk, 1 Watts & S.
9. Mclndoe v. Hazelton, 19 Wis. (pa.) 340, 37 Am. Dec. 409.
567. 88 Am. Dec. 701.
16. Knox County Bank v. Doty, 9
10. Farwell v. Huston, 151 111. 239, Ohio St. 506, 75 Am. Dec. 479.
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fessed may be set aside if it is shown that the agreement authorizing
its entry was made under a clear mistake,17 and it has also been held
that a judgment confessed in consideration of the suppression of a
prosecution for forgery is void and should be set aside on the motion
of the person confessing it.18 If a person embodies in a usurious
note a power of attorney to confess judgment, and judgment is con
fessed without notice to him, a court of equity will vacate the judg
ment and purge the transaction of usury.19 It has been held,
however, to be error to open a judgment by confession under warrant
of attorney, and to submit the case to a jury, unless the written
instrument upon which the judgment was rendered is overcome by
evidence which, if believed, ought to move a chancellor to decree that
the instrument was void, or should be reformed because of forgery,
fraud or mistake.20
108. Collateral Attack.—A judgment entered on a warrant of
attorney is as impervious to collateral attack as is a judgment obtained
in open court,1 provided the court entering the judgment by con
fession had jurisdiction.2 The validity of a judgment entered on
a promissory note by confession is not affected by the fact that, the
note is not kept on file.8 And if the entry, by a prothonotary, of a
confessed judgment purports to have been made on a certain day
the record is conclusive when it is sought, in a collateral proceeding,
to impeach the entry by showing that it was made on the next day.4
A party cannot defeat liability on a judgment entered on a note
authorizing an attorney to confess judgment, which he signed with
out reading, on the ground that he did not know that it contained
such authority, in the absence of any fraud, misrepresentation or
concealment in procuring his signature.5 A third party has no
right to object to a judgment by confession, on the ground that it
was, confessed without any authority from the judgment debtor,6 and
it has been held that if a warrant of attorney to confess judgment
executed by two parties in their individual names is not sufficient to
authorize the confession of judgment against them in their firm
name, this defect can only be objected to by them and not by the
17. Walden v. Skinner, 101 U. S. N. E. 1072, 7 L.R.A. 729.
577, 25 U. S. (L. ed.) 963.
3. Cuvkendall v. Doe, 129 la. 453,
18. Appeal of Bredin, 92 Pa. St. 105 N. W. 698, 113 A. S. R. 472, 3
241, 37 Am. Rep. 677.
L.R.A. (N.S.) 449.
19. Hightower v. Coalson, 151 Ala.
4. Kostenbader v. Kuebler, 199 Pa.
147, 44 So. 53, 125 A. S. R. 20, 12 St. 246, 48 Atl. 972, 85 A. S. R. 783.
L.R.A. (N.S.) 659.
5. Crim v. Crim, 162 Mo. 544, 63
20. English's Appeal, 119 Pa. St. S. W. 489, 85 A. S. R. 521, 54 L.R.A.
533, 13 Atl. 479, 4 A. S. R. 656.
502.
1. Ogle v. Baker, 137 Pa. St. 378,
6. Cloud v. El Dorado County, 12
120 Atl. 998, 21 A. S. R. 886. And Cal. 128, 73 Am. Dec. 526; Farwell v.
see infra, par. 342 et seq.
Huston, 151 111. 239, 37 N. E. 864, 42
2. Gardner v. Bunn, 132 111. 403, 23 A. S. R. 237.
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creditors of the firm.7 A judgment by confession cannot be impeached
by other creditors of the judgment debtor on the ground of insuffi
ciency of the statement.8 A subsequent mortgagee cannot question
the validity of a judgment confessed by fhe mortgagor, which con
stitutes a lien upon the mortgaged premises, on the ground of the
illegality of the consideration of the indebtedness upon which such
judgment is founded, where the mortgagor himself could not file a
bill to set aside the judgment.9 If, however, a judgment entered on
confession is void for any reason, for example, because it does not
comply with statutory requirements, regulating the procedure, it is
subject to collateral attack.10 Thus, where a judgment under a war
rant of attorney annexed to a promissory note authorizing confession
of judgment in favor of the holder was rendered in favor of one
who was not the holder, such judgment may be subjected to collateral
attack, even when sued on in another state.11
109. Effect of No Statement or Defective Statement.—The author
ities are not agreed in regard to the effect of a failure to comply with
statutory requirements as to the filing of statements on the entry of
judgments of confession.12 Some courts hold that a judgment by
confession in which the confession does not contain a statement of
the facts out of which the indebtedness arose is void,1* and it has
been said that the filing of a proper statement virtually constitutes a
condition precedent to the right of a party to confess judgment at
all.14 But other courts adhere to the view that statutory provisions
requiring the party confessing a judgment to file a statement showing
the facts out of which the indebtedness arose were never designed to
permit the defendant to take advantage of his own omission or
intended wrong. As between the parties where the defendant swears
that a certain sum is due, and he consents to the rendition of a judg
ment for that amount, the necessity for such a statement is considered
as ceasing to exist.11 The defendant is estopped from denying the
validity of the judgment which he has confessed, and therefore it is
binding on him 19 even if the statement is so defective that the judg
ment may be invalid as to third parties.17 A judgment by confession
7. Farwell t. Huston, 151 H1. 239, 35 So. 6, 110 A. S. R. I11; Puget
37 N. E. 864, 42 A. S. R. 237.
Sound Nat. Bank v. Levy, 10 Wash.
8. Murray v. Judson, 9 N. Y. 73, 499, 39 Pac. 142, 45 A. S. R. 803.
69 Am. Dec. 516.
14. Dunham v. Waterman, 17 N. T.
9. Shufelt v. Shufelt, 9 Paige (N. 9, 72 Am. Dec. 406.
Y.) 137, 37 Am. Dec. 381.
15. Plummer v. Douglas, 14 la. 69,
10. Woods v. Bryan, 41 S. C. 74, 81 Am. Dec. 456.
19 S. E. 218, 44 A. S. R. 688.
16. Plummer v. Douglas, 14 la. 69,
11. National Exchange Bank v. 81 Am. Dec. 456 and note; Bryan v.
Wiley, 195 U. S. 257, 25 S. Ct. 70. Miller, 28 Mo. 32, 75 Am. Dec. 107.
49 U. S. (L. ed.) 184.
17. Plummer v. Douglas, 14 la. 69,
12. Note : 54 L.R.A. 758.
81 Am. Dec. 456 and note.
13. Wilhelm v. Locklar, 46 Fla. 575,
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is irregular only, and not void, where it is founded on a valid debt
and there is a sufficient warrant of attorney and release of errors,
although the answer of confession required by law to be signed by
defendant or some attorifey in his behalf is signed by plaintiff's
attorney in the name of another attorney at his special instance and
request, as attorney for defendant.18 A judgment by confession
entered without the statement required by statute is generally deemed
fraudulent as against bona fide purchasers and judgment creditors,19
and in like manner where a statement has been filed but it is defective
the judgment may be void as to third persons,1 and an assignee for
the benefit of creditors has standing to attack it.2
110. Presumptions as to Validity.—The general principle that
every reasonable presumption ought to be indulged in in favor of the
action of a court of general jurisdiction applies in cases calling in
question the regularity of the action of court in entering judgments
on confession,8 and one court will presume that another court had
jurisdiction to enter judgment upon a warrant of attorney to confess
judgment, and that the proceedings were regular and according to
the law.4 No presumption of fraud arises from the fact that a judg
ment has been obtained for the very purpose of entering judgment at
once and levying execution on the debtor's property.5 For example,
where the owner of land whose title is in litigation makes a contract
with his attorney to convey to him, for his services, one third of the
land in case he succeeds in recovering the land, a judgment may be
confessed to enable the attorney to redeem the land, and thereby
secure compensation for his services and such a confession of judg
ment will not amount to a fraud.6 On the other hand it has been
held that where a judgment by confession fails to set out all facts
required by the statute it is prima facie fraudulent, but not absolutely
void, and that the presumption of fraud may be rebutted by proof
that the judgment was fair, and for a bona fide debt.7 In such cases
the burden of rebutting the presumption of fraud is on the party
claiming under the judgment.8
18. Farwell Co. v. Hilbert, 91 Wis.
76, 65 N. W. 172, 30 L.R.A. 235.
19. James v. Morey, 2 Cow. (N. Y.)
246, 14 Am. Dec. 475.
1. Dunham v. Waterman, 17 N. Y.
9, 72 Am. Dec. 406; Woods v. Bryan,
41 S. C. 74, 19 S. E. 218, 44 A. S. R.
688.
2. Nichols v. Kribs, 10 Wis. 76, 76
Am. Dec. 294.
3. Johnson v. Berlizheimer, 84 111.
54, 25 Am. Rep. 427. As to the gen
eral subject of presumptions in regard
to judgments, see infra, par. 353.

4. Van Norman v. Gordon, 172
Mass. 576, 53 N. E. 267, 70 A. S. R.
304, 44 L.R.A. 840.
5. Geilfuss v. Corrigan, 95 Wis.
651, 70 N. W. 306, 60 A. S. R. 143,
37 L.R.A. 166.
6. Atwater v. Manchester Sav. Bank,
45 Minn. 341, 48 N. W. 187, 12 L.R.A.
741.
7. Richards v. McMillan, 6 Cal. 419,
65 Am. Dec. 521 and note.
8. Wilcoxson v. Burton, 27 Ca1. 228,
87 Am. Dec. 66.
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111. Effect of Foreign Judgments by Confession.—A judgment
by confession rendered by a court of general jurisdiction in another
state, the record being regular, and showing an appearance on behalf
of the defendant, and that such appearance was authorized by power
of attorney duly executed by such defendant, cannot be collaterally
attacked in a sister state. The same faith and credit must be given
such judgment as if rendered within the state.9 In such cases the
validity of the judgment is not impaired by the fact that the appear
ance of the attorney confessing the judgment was really in the plain
tiff's interest, where there is no fraud and all that was done in con
fessing judgment came within the terms of the warrant of attorney.10
Likewise, the record of the entry of a judgment by a prothonotary,
under a power contained in the instrument on which judgment is
confessed, is a record of the court, having all the qualities of a judg
ment on a verdict, and therefore not subject to collateral attack.11
In all such cases the judgment will be entitled to full faith and credit
as a judgment although it may have been rendered without any
personal service on the defendant,12 and without process of appear
ance of an attorney actually representing the party against whom the
judgment is confessed,18 and although the defendant may,, at the
time of the rendition of the judgment, have been absent from the
state where the contract was executed, and a resident of another state.14
A judgment entered upon confession of an attorney, as authorized
by contract of the parties and the laws of the state, will not be denied
enforcement in another state, merely because its statutes do not pro
vide for confessions upon warrant of attorney.15
Judgments by Default
112. In General.—The term "default" has often been loosely used,
but, in its strict sense, a judgment by default is one where the previous
default of the defendant renders unnecessary any evidence on the
9. Kingman v. Paulson, 126 Ind. St. 246, 48 Atl. 972, 85 A. S. R. 783.
507, 26 N. E. 393, 22 A. S. R, 611;
12. Van Norman v. Gordon, 172
Cuvkendall v. Doe, 129 1a. 453, 105 Mass. 576, 53 N. E. 267, 70 A. S. R.
N. W. 698, 113 A. S. R. 472, 3 L.R.A. 304, 44 L.R.A. 840; Hazel v. Jacobs,
(N.S.) 449; Van Norman v. Gordon, 78 N. J. L. 459, 75 Atl. 903, 20 Ann.
172 Mass. 576, 53 N. E. 267, 70 A. S. Cas. 260, 27 L.R.A. (N.S.) 1066.
R. 304; Crim v. Crim, 162 Mo. 544,
13. Hazel v. Jacobs, 78 N. J. L.
63 S. W. 489, 85 A. S. R. 521, 54 459, 75 Atl. 903, 20 Ann. Cas. 260,
L.R.A. 502.
27 L.R.A. (N.S.) 1066.
Note: 3 L.R.A.(N.S.) 450.
14. Kitchen v. Bellefontaine Nat.
As to the effect of foreign judg- Bank, 53 Kan. 242, 36 Pac. 344, 42
ments generally, see infra, par. 394. A. S. It. 282.
10. Van Norman v. Gordon. 172
15. Cuykendall v. Doe, 129 la. 453,
Mass. 576, 53 N. E. 267, 70 A. S. R. 105 N. W. 698, 113 A. S. R. 472, 3
304, 44 L.R.A. 840.
L.R.A. (N.S.) 449 and note.
11. Kostenbader v. Kuebler, 199 Pa.
Note: 132 A. S. R. 626.
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part of the plaintiff.16 As a general rule it can be taken only when
it appears that the defendant has been duly served with summons,
and has failed to appear or answer the complaint.17 But in some
jurisdictions the defendant's default after affirmative pleas pleaded
will authorize the court to give judgment against him, without the
intervention of a jury.18 It is the evidence of legal service of process
which authorizes a default judgment and it has been held that this
must be made at the time of judgment entry or not at all,19 and
a judgment entered by default, where there is no proof of service of
summons, when assailed by the defendant for this reason, should
be set aside and leave given defendant to plead.20 Since service is
essential, a decree pro confesso or judgment by default is not proper
if it does not appear that the person on whom the service was
made was a person on whom process could be served,1 but if the
writ is actually served on the person intended, although by mistake
in the wrong name, a judgment by default binds him.2 If the return
of service is without date, it will not be sufficient as a foundation for
a default judgment. The record must show affirmatively that process
has been duly served the required length of time before the default
is taken.8 In case of judgment by default, findings are not necessary,
and form no part of the judgment roll.4 Where under the circum
stances existing in a particular case a plaintiff is entitled to judg
ment by default, the court has no discretion in the matter and cannot
refuse to enter it.5 Under the practice in some states a valid judg
ment by default may be rendered by the court, though no formal
default has been entered. The only purpose of a default is to limit
the time during which the defendant may file his answer, and that
time never extends beyond a trial- and judgment.6
16. Leahy v. Wayne Circuit Judge, 49 So. 376, 135 A. S. R. 105.
144 Mich. 304, 107 N. W. 1060, 115
20. Shanholtzer v. Thompson, 24
A. S. R. 443.
Okla. 198, 103 Pac. 595, 138 A. S. R.
17. Curtis v. Herrick, 14 Cal. 117, 877.
73 Am. Dec. 632 ; Leahy v. Wayne
1. Lea v. Iron Belt Mercantile Co.,
Circuit Judge, 144 Mich. 304, 107 N. 147 Ala. 421, 42 So. 415, 119 A. S.
W. 1060, 115 A. S. R. 443; White v. R. 93, 8 L.R.A.(N.S.) 279.
Johnson, 27 Ore. 282, 40 Pac. 511, 50
2. Van Buren v. Posteraro, 45 Colo.
A. S. R. 726.
588, 102 Pac. 1067, 132 A. S. R. 199
As to the entry of decrees pro con- and note. See infra, par. 121.
.fesso where a defendant, on being
3. Lawrence v. Stone, 160 Ala. 382,
duly served with process, fails to ap- 49 So. 376, 135 A. S. R. 105.
pear within the time required, or if,
4. Cook's Estate, 77 Cal. 220, 17
having appeared, he fails to plead, Pac. 923, 19 Pac. 431, 11 A. S. R.
demur, or answer to the bill within the 267, 1 L.R.A. 567.
time limited for that purpose, see
5. State v. Posey, 17 La. Ann. 252,
Equity, vol. 10, p. 536 et seq.
87 Am- Dec. 525.
18. Schooler v. Asherst, 1 Litt.
6. Herman v. Santee, 103 Cal. 519,
(F-.) 216. 13 Am. Dec. 232.
37 Pac. 509, 42 A. S. R. 145.
19. Lawrence v. Stone, 160 Ala. 382,
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113. Time of Entry.—At the expiration of the time allowed by
law for the filing of an appearance or answer, judgment by default
may generally be entered.7 Although it has been held that a judg
ment by default, rendered before time allowed defendant to answer
has expired, is erroneous simply,* the weight of authority is appar
ently to the effect that a judgment by default entered too soon is a
nullity,9 and it has been said that to take a judgment by default
before the return day is the same as signing judgment without service
of process at all.10 A judgment by default against the principal and
surety on a bond given for the appearance of a party in court at a
particular day is irregular if rendered prior to the. day prescribed
for the appearance of such person in the bond.11 If a party, after
the time expressly granted for filing a pleading against him has
expired, suffers further time to elapse without taking any action
thereon, and in the meantime the pleading is served and filed, he,
by such conduct, in effect grants the additional time and the party
is not strictly in default. A judgment by default cannot be entered
for failure to file an answer when such answer is on file at the time
such default is attempted to be entered.12 A judgment by default
is ordinarily illegal and void if entered after defendant has appeared
and pleaded.18 If the appearance of an attorney and an answer filed
are withdrawn out of bad faith and hostility to his client, the court
cannot declare the defendant to be in default for want of an answer,
and allow judgment to be entered against him, since the withdrawal
under such circumstances would be beyond the scope of the authority
of the attorney.14
114. Effect of Special Appearance or Pendency of Motion by
Defendant.—Where the jurisdiction of the court over the person of
the defendant is challenged, under a special appearance made pending
the action and before judgment, a judgment entered by default has
been upheld on the ground that it did not constitute a general appear7. Providence Tool Co. v. Prader,
10. Winslow v. Anderson, 20 N. C.
32 Cal. 634, 91 Am. Dec. 598; Leahy 9, 32 Am. Dec. 651.
v. Wayne Circuit Judge, 144 Mich.
11. Winslow v. Anderson, 20 N. C.
304, 107 N. W. 1060, 115 A. S. R. 9, 32 Am. Dec. 651.
443; Baron v. Abael, 3 John, (N. Y.)
12. Reher v. Reed, 166 Cal. 525, 137
481, 3 Am. Dec. 515.
Pac. 263, Ann. Cas. 1915C 737 and
8. Newman's Estate, 75 Cal. 213, note; Leahy v. Wayne Circuit Judge,
16 Pac. 887, 7 A. S. R. 146.
144 Mich. 304, 107 N. W. 1060, 115
9. Yentzer v. Thayer, 10 Colo. 63, A. S. R. 443; Able v. Chandler, 12
14 Pac. 53, 3 A. S. R. 563; Vohlers Tex. 88, 62 Am. Dec. 518.
v. E. H. Stafford Mfg. Co., 171 Mich.
13. Logan v. Moulder, 1 Ark. 313,
8, 137 N. W. 128, Ann. Cas. 1914B 33 Am. Dec. 338 ; Harris v. Musking1032; State v. District Court, 42 Mont, urn Mfg. Co., 4 Blackf. (Ind.) 267,
496, 113 Pac. 472, Ann. Cas. 1912B 29 Am. Dec. 372.
246: Winslow v. Anderson, 20 N. C.
14. Nickells v. Nickells, 5 N. D. 125,
9, 32 Am. Dec. 651.
64 N. W. 73, 57 A. S. R. 540, 33
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ance." The general rule of law supported by the weight of authority
is that where there is a proper motion by the defendant pending and
undisposed of, it is improper for the plaintiff to take a judgment by
default, unless the determination of the motion either way could not
affect the rights of the plaintiff to proceed with the cause. It seems,
however, that the courts of a few jurisdictions have refused to follow
the majority rule and have adhered to the doctrine that a motion by
the defendant which is pending and undisposed of has no tendency
to prevent the entry of a judgment by default for the want of an
answer. A motion to vacate and set aside the service of the summons
has been held not to dispense with an answer, and a judgment by
default is proper, where no plea is filed within the proper time.16
115. Effect of Disabilities "and Privileges.—In jurisdictions in
which coverture must be pleaded in order to be available as a defense
to an action, judgment by default against a married woman is
usually considered binding on her.17 As a general rule, where the
wife of a mortgagor of real estate, in which she has an inchoate
interest, is brought into court by summons in a foreclosure proceeding
and fails to set up any claim or interest, she is concluded by the
decree.18 So if a married woman is sued upon a contract which she
had no power to make, but this does not appear from the complaint,
and she fails to interpose such defense, a judgment against her is
valid, since the defense is extinguished in the judgment and cannot
afterward be set up against it.19 But it has been held in a few cases
that a judgment by default rendered against a married woman is a
nullity.20 In any event in order to sustain such a judgment it must
properly fall within the pleadings in the case.1 Infancy has also
been held to be a bar to the entry of a judgment by default.2 In
carceration does not appear to be an adequate reason in the absence
of a statute governing the subject to prevent the entry of judgments
by default against convicts, especially when the action is begun and
service effected before the period- of imprisonment commences.8 A
judgment against a consul of a foreign nation upon default has been
held to be valid on the ground that his not appearing and pleading
L.R.A. 515 and note. And see At- S. W. 854, 84 A. &. R. 738.
torneys at Law, vol. 2, pp. 985, 986.
20. Note : 134 A. S. R. 942.
15. Goldstein v. Peter Fox Sons Co.,
1. Larson v. Williams, 100 la. 110,
22 N. D. 636, 135 N. W. 180, 40 L.R.A. 63 N. W. 464, 69 N. W. 441, 62 A. S.
(N.S.) 566.
R. 544.
16. Atchison, etc., R. Co. v. Lam2. Ralston v. Lahee, 8 1a. 17, 74
bert, 31 Okla. 300, 121 Pac. 654, Ann. Am. Dec. 291.
Cas. 1913E 329.
• Note: 89 Am. Dec. 188.
17. Note : 134 A. S. R. 941.
3. Griggs v. Hanson, 86 Kan. 632,
18. Talbott v. Barber, 11 Ind. App. 121 Pac. 1094, Ann. Cas. 1913C 242
3, 38 N. E. 487, 54 A. S. R. 491.
and note, 52 L.R.A.(N.S.) 1161.
19. Smoot v. Judd, 161 Mo. 673, 61 And see Prisons and Prisoners.
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to the jurisdiction of the court is a waiver of the want of jurisdiction
over him.4
116. Entry by Clerk of Court.—In a number of states authority
is expressly conferred by statute upon clerks of courts to enter certain
default judgments, but it is uniformly held that such authority does
not exist except when explicitly granted by statute, and that in the
absence of such provisions, the entry of all judgments in civil actions,
whether by default or otherwise, must be upon the order of the court
or a judge thereof.5 Even when this authority to enter default judg
ments in certain cases is expressly conferred upon the clerk, the
latter in entering such judgments acts merely in a ministerial capac
ity, and is strictly limited in the exercise of such power to the cases
mentioned in the statute.6 With regard to the effect of a judgment
by default entered by the clerk without an order from the court in
a case where such order should have been applied for and obtained, the
authorities are not in harmony, the courts in some jurisdictions hold
ing that a judgment thus entered is absolutely void and subject to
collateral attack,7 while in other jurisdictions it is deemed to be at
most voidable, but not void.8
117. Effect of Judgments by Default.—A judgment by default
admits to be true all material allegations properly set forth in the
declaration,9 is tantamount to an admission that the plaintiff is
entitled to a judgment as prayed for by him,10 and in a foreclosure
or other kindred proceeding, if a defendant, who is called upon to
disclose his supposed, but unknown, interest in the subject of the
action, makes default, he will be held to have admitted that his
interest therein is subordinate to that of the plaintiff.11 Such admis
sion extends, however, only to the particular party who makes de
fault, and does not bind a codefendant who appears and contests the
litigation.12 It has been said that the admission is only for the
4. Hall v. Young, 3 Pitfk. (Mass.)
Note: 16 Ann. Cas. 1211.
80, 15 Am. Dec. 180. And see Diplo9. Cromwell v. Sac County, 94 U.
matic and Consular Officers, vol. S. 351, 24 U. S. (L. ed.) 195; Gar9, pp. 161-162.
rard v. Dollar, 49 N. C. 175, 67 Am.
5. Dibble v. Hanson, 17 N. D. 21, Dec 271
114 N. W. 371, 16 Ann. Cas. 1210
Note: U L.R.A.(N.S.) 803.
and note. And see supra, par. 17.
10. pox v. Hoyt, 12 Conn. 491, 31
,9 r^fi^a? a
n %o« mw' Am- Dec- 760 , Utah
of Credit
32 Cal. 634 91 Am Dec. 598; D,bble Men
Bowm
3g Utah 326, 113
v Hanson, 17 N. D 21, 114 N. W. Pac 63 A
C^ 1g13B 3M
371,
16
Ann.
Cas.
1210
and
note.
T!
,
XT
. „ , V^S'
. „„
?! Reinhart v. Lugo, 86 Cal. 395, 24
«•
£at™B»*J
R
Pac. 1089, 21 A. S. R. 52; Dibble v. Neb. 735, 55 N. W. 218, 38 A. S. R.
Hanson, 17 N. D. 21, 114 N. W. 371, 74716 Ann. Cas. 1210 and note.
12- The Mary, 9 Cranch 126, 3 U.
8. Hersey v. Walsh, 38 Minn. 521, S. (L. ed.) 678.
38 N. W. 613, 8 A. S. R. 689 and
note.
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purposes of the action, and that a judgment by default does not
make the allegations of the declaration or complaint evidence in a
suit on a different claim,18 but it has been held to be such an admis
sion as may tie the hands of the defendant so that in any subsequent
hearing in the case the court may deny to him the right to introduce
testimony, or make a defense to the action.14
118. Ascertainment of Damages.—In some jurisdictions the rights
of the parties relating to value or the amount of damages are not
determined by the court on entry of judgment by default but are
left to be determined thereafter, by the jury on a writ of inquiry,15
except when a statute provides that on default a judgment may be
entered for a liquidated amount such as a sum evidenced by a promis
sory note.18 But by the theory of the law in other jurisdictions a
default is an admission of record of the existence of the debt in the
amount claimed,17 and where the default is taken upon an instru
ment showing a present indebtedness, as a bond, bill, or note, or
liquidated account, signed by the parties, so that the amount may
be ascertained by simple calculation from the papers, judgment may
be entered at once upon default taken without the intervention of a
jury; though in all other cases a jury is required to fix the amount.18
119. Direct Attack on Judgments by Default—A judgment by
default is subject to correction by direct attack, in the usual manner
applicable in case of judgments after trial and verdict. The right
of appeal is not denied when a judgment has been entered by default
against one who made no appearance in the case.18 For example
when a judgment by default is erroneous because it awards relief in
excess of or beyond the demand or prayer of the complaint, it may
be corrected by appeal.20 In the absence of statute judgments by
default remain indefinitely within the control of the court, and upon
proper cause shown may be opened or vacated at any time. In this
respect they differ from judgments obtained, adversely.1 By statute
it is sometimes provided that when from any cause the summons in
13. Cromwell v. Sac County, 94 U.
18. State v. Thompson, 118 Train.
S. 351, 24 U. S. (L. ed.) 195.
571, 102 S. W. 349, 20 L.E.A.(N.S.)
14. Morton v. Bailey, 1 Scam. 1 and note. And see Damages, vol.
(111.) 213, 27 Am. Dec. 767.
8, p. 670 et seq.
15. Welch v. Wadsworth, 30 Conn.
19. In re Sixth Avenue West, 59
149, 79 Am. Dec. 236; Green v. Ham- Wash. 41, 109 Pac. 1052, Ann. Cas.
ilton, 16 Md. 317, 77 Am. Dec. 295; 1912A 1047.
Slater v. Skirving, 51 Neb. 108, 70
Note : 11 Ann. Cas. 353.
N. W. 493, 66 A. S. R. 444; NaderAnd see Appeal and Ebeoe, vol. 2,
boff v. Benz, 25 N. D. 165, 141 N. W. pp. 47, 48.
501, 47 L.R.A.(N.S.) 853.
20. Note: 11 Ann. Cas. 354.
16. Naderhoff v. Benz, 25 N. D. 165,
1. Pennsylvania Stave Co.'s Ap
141 N. W. 501, 47 L.R.A.(N.S.) 853. 225 Pa. St. 178, 73 AtL 1107,
17. Jordan v. Phelps, 3 Cash. S. R. 875.
(Mass.) 545, 50 Am. Dec. 747.
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an action has not been personally served on the defendant, the court
may allow, on such terms as may be just, such defendant or his le^al
representatives, at any time within a designated period after the ren
dition of any judgment, to answer to the merits of the original action.2
It seems that a judgment in rem, at least before it is finally executed,
is never so conclusive upon the court which rendered it as to prevent
it from opening a default or vacating or setting it aside for sufficient
reason.* A suit in equity will lie to set aside a judgment quieting
title to real estate which was taken by default after notice by publica
tion where the defendant did not have any actual notice of the action
until the time for making a defense therein had elapsed and the
plaintiff had no title to the property but knowingly set out a false
statement of cause of action in his complaint and in the affidavit for
publication.4
120. Collateral Attack.—It has been said that when a judgment
by default is impugned whatever may affect its competency or regu
larity, and every proceeding from the writ down to the judgment
itself, is open to examination, and that in this respect the rule is
different from that in cases in which there is an appearance and a
contestatio litis, in which the parties have elected the grounds on
which they choose to place the controversy, expressly or impliedly
waiving all others.5 It is, however, the general rule tbat a judgment
by default is just as conclusive an adjudication between the parties
of whatever is essential to support the judgment as one rendered
after answer and contest,9 and that so long as such judgment stands
unreversed and unappealed from, it may not be questioned in any
other case, and the circumstance that the defendant let the matter
go uncontested to judgment does not impair its effect.7 Even where
a party has the right to have a judgment by default set aside, the
general rule is that until set aside it must in general be regarded as
a subsisting and regular judgment, as to all the world.8 Thus where
a judgment by default is taken against a defendant of substantially
the same name as the true defendant but a different person the judg
ment is nevertheless valid until regularly vacated or set aside.9 So
in the absence of fraud and collusion, a judgment by default entered
2. Guy v. Ide, 6 Cal. 99, 65 Am. par. 310.
Dec. 490; Smith v. Collis. 42 Mont.
6. Sodini v. Sodini, 94 Minn. 301,
350. 112 Pae. 1070, Ann. Cas. 1912A 102 N. W. 861, 110 A. S. R. 371;
1158.
Crouse v. McVickar, 207 N. Y. 213,
3. In re Rochester. 136 N. Y. 83, 100 N. E. 697, 45 L.R.A. (N.S.) 1159
32 N. E. 702, 19 L.R.A. 161.
7. Stradley v. Bath Portland Ce4. Dunlap v. Stecre, 92 Cal. 344. 28 ment Co., 228 Pa. St. 108, 77 AtI.
Pae. 563, 27 A. S. R. 143, 16 L.R.A. 242, 139 A. S. R. 993.
361.
8. Winslow v. Anderson, 20 N. C.
5. Harris v. Hardeman, 14 How. 9, 32 Am. Dee. 651.
334, 14 U. S. (L. ed.) 444. General9. Ueland v. Johnson, 77 Minrv
ly as to collateral attack, see infra. 543, 80 N. W. 700, 77 A. S. R. 698
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by a court having jurisdiction is conclusive as to the relation of debtor
and creditor between the parties, and the amount of indebtedness,
and cannot be collaterally impeached by third parties in a subsequent
suit, where such relation and indebtedness are called in question.10
Although a judgment entered by default should not contain an
award of damages or grant relief in excess of that demanded in the
pleadings of the plaintiff,11 yet the granting of more relief than is
demanded by the complaint does not render a default judgment void
so as to subject it to collateral attack.12 Even if the debt or demand
has been paid and extinguished before the commencement of the
suit, it has been held that a judgment by default will nevertheless
be valid and binding, and the defendant will be precluded, in a
collateral proceeding, from invalidating the judgment by showing
that it was given upon a demand which had been paid.18
121. Misnomer of Defendant as Affecting Validity of Default
Judgments.—The rule prevailing in most jurisdictions is that where
a defendant has been actually served with a summons, a default
judgment against him is valid although in the summons he is mis
named. If the defendant prefers not to appear in the action aud
enter a plea in abatement he will be deemed to have waived the error,'4
and such judgment is deemed to be valid until regularly vacated or
set aside,15 or until the record has been amended to correct the
error.16 Meanwhile the judgment establishes the fact that he was
the right party and that the plaintiffs were entitled to relief against
him.17 This rule has been applied to corporations as well as to
natural persons.18 The person served will not be entitled to enjoin
enforcement of the judgment on the ground that he was not liable
upon the original cause of action, and was not the party intended to
be sued or served with process, where it is not shown that his failure
to appear was due to any imposition or fraud on the part of the
adverse party, and there is no showing of mistake, surprise or other
equitable ground excusing his failure to defend.19
10. Sidensparker v. Sidensparker, For a general consideration of the ef52 Me. 481, 83 Am. Dec. 527; Candee feet of errors in the names of parties
v. Lord, 2 N. Y. 269, 51 Am. Dec. sued, see supra, par. 40.
294.
15. Bradlev v. Sandilands, 66 Minn.
11. In re Sixth Avenue West, 59 40, 68 N. W. 321, 61 A. S. R. 386;
Wash. 41. 109 Pac. 1052, A
Cas. Ueland v. Johnson, 77 Minn. 543, 80
1912A 1047.
N. W. 700, 77 A. S. R. 698.
Note: 11 Ann. Cas. 353, 354.
16. Casper v. Klippem, 61 Minn.
12. Maeh v. Blanchard, 15 S. D. 353, 63 N. W. 737, 52 A. S. R. 604.
432. 00 N. W. 1042, 91 A. S. R. 698,
17. Foshier v. Narver, 24 Ore. 441,
58 L.R.A. 811. Generally as to judg- 34 Pac. 21, 41 A. S. R. 874.
ments bv default as res judicata, see
18. Vogel v. Brown School Tp., 112
infra, par. 461.
Ind. 299, 14 N. E. 77, 2 A. S. R. 187.
13. Wallace v. Brown, 22 Ark. 118,
19. Brum v. Ivins, 154 Cal. 17, 96
76 Am. Dec. 421.
Pac. 876, 129 A. S. R. 137.
14. Note: Ann. Cas. 1912A 459.
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V. Amendment of Judgments
General Principle)
122. Nature of Power of Amendment; Manner and Effect of Exer
cise.—Although there is a marked similarity, between the powers of
courts in making amendments and in vacating judgments,20 as illus
trated by the fact that one way to amend a judgment is to vacate and
strike out a portion thereof,1 the power to amend is not the exact
equivalent of the power to set aside a judgment, for a court may
rightfully exercise its powers merely to amend or correct the record
of the judgment so as to make it speak truthfully, under circum
stances which would not at all justify it in exercising its power to
vacate the judgment.2 When a court has directed that a particular
amendment should be made it is not necessary that the minute entry
on the record of the court should be actually amended before it ia
available for the purposes of the litigation, but the direction for
amendment may be deemed the equivalent of actual amendment.8
While the record may sometimes be amended by interlineation, the
more regular mode of making amendments after the judgment term
is by an order of court reversing the defective entry, followed by a
new order nunc pro tunc.4 Where an amendment of an order or
judgment of a court has been made in a case falling within the gen
eral power of the court, no court can incidentally or collaterally ques
tion the verity of the record as amended. The remedy against an
improper amendment is by appeal, or some other method of direct
attack.5 The amendment of a judgment imparts regularity to the
execution issued on such judgment and to all proceedings under it.6
123. Origin of Power; Discretion as to Exercise.—The power of
courts to amend the record of judgments so as to cure clerical mis
takes appears to be traceable to the statutes of 14 Edw. Ill, st. 1,
c. 6, and 9 Edw. V, st. 1, c. 4, which assert the right to make amend
ments of judgment so as to cure defects in a single syllable or letter.
By the statute of 8 Hen. VI, c. 12, it was enacted that the king's
judges of the courts should have power to examine records, processes,
words, pleas, etc., by them and their clerks, and to reform and amend
the same in affirmance of the judgments of such records and proc
esses, where the defect appeared to be due to the misprision of the
clerk so that by such misprision of the clerk no judgment should
20. See infra, par. 140 et seq.
4. King: v. State Bank, 9 Ark. 185,
1. Grannis v. iSupcrior Court, 146 47 Am. Dec. 739.
Cal. 245, 79 Pac. 981, 106 A. S. R.
5. Ware v. Kent, 123 Ala. 427, 26
23.
So. 208, 82 A. S. R. 132; Jones v.
2. Tyler v. Aspinwall, 73 Conn. Lewis, 30 N. C. 70, 47 Am. Dec. 338.
493, 47 Atl. 755, 54 L.R.A. 758.
6. Ware v. Kent, 123 Ala. 427, 26
3. Kaufman v. Shain, 111 Cal. 16, So. 208, 82 A. S. R. 132.
43 Pac. 393, 52 A. S. R. 139.
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be reversed or annulled. It has been said that it is under the author
ity of these statutes alone that the record of judgments may be
amended after the proceedings are no longer in fieri, and the term is
passed in which the record was made.7 But apart from any statute 8
it is now generally held that every court of record has implied or inher
ent power to amend its own judgments,9 in order to attain the ends
of justice,10 and to make them conform to the facts and truth of
the case.11 Occasionally the power is based on a statute, as, for in
stance, the act of Congress which provides that a federal court "may
at any time permit either of the parties to amend any defect in the
process or pleadings, upon such conditions as it shall in its discretion
and by its rules prescribe." 12 Legislation has also sometimes been
enacted to widen the scope of evidence admissible as the foundation
for the amendment of the records of judgments.1* In at least one
state express statutory authority has been given, to amend a cor
rection of the record, in order to make it speak the true date of the
entry of a judgment, the first correction having been erroneous.14
A statute may fix a designated period within which judgments may
be amended, such statutory provisions superseding the common law
on the subject.15 While the power to amend judgments within the
limitations of time permitted by law is one which is within the dis
cretion of the court, this discretion in relation to amendments is not
a mere capricious exercise of power and will, but is a legal discretion,
which ought to be governed by and exercised according to the rules
of law.18 The allowance of an amendment during the term at which
a judgment or decree is rendered will not be disturbed on appeal except
for an abuse of discretion.17
7. Makepeace v. Lukens, 27 Ind. Atl. 755, 54 L.R.A. 758; Frink v.
435, 92 Am. Dec. 263.
Frink, 43 N. H. 508, 80 Am. Dec. 189,
8. Wilson v. Handsboro, 99 Miss. 82 Am. Dec. 172.
252, 54 So. 845, Ann. Cas. 1913E 345.
12. Gagnon v. United States, 193
9. Gagnon v. United States, 193 U. U. S. 451, 24 S. Ct. 510, 48 U. S. (L.
S. 451, 24 S. Ct. 510, 48 U. S. (L. ed.) 745.
ed.) 745: Kaufman v. Shain, 111 Cat.
13. Wilson v. Handsboro, 99 Miss.
16, 43 Pac. 393, 52 A. S. R. 139; Wil- 252, 54 So. 845, Ann. Cas. 1913E 345.
son v. Handsboro, 99 Miss. 252, 54
14. Puekett v. Guenther, 142 la. 35.
So. 845, Ann. Cas. 1913E 345; Ayers 120 N. W. 123, 134 A. S. R. 402.
v. Lund, 49 Ore. 303, 89 Pac. 806, 124
15. Scamman v. Bonslett, 118 Cal.
A. S. R. 1046; State v. Watson, 20 R. 93, 50 Pac. 272, 62 A. S. R. 226.
I. 354, 39 Atl. 193, 78 A. S. R. 871.
16. Hubbell v. Fogartie, 1 Hill L.
10. King v. State Bank, 9 Ark. 185,. (S. C.) 167. 26 Am. Dec. 163. Gen47 Am. Dec. 739; Rawdon v. Rapley, erally as to the power of an appellate
14 Ark. 203, 58 Am. Dec. 370.
court to review the action of the trial
11. iEtna Fire Ins. Co. v. Boon, 95 court as to matters within the judicial
U. S. 117, 24 U. S. (L. ed.) 395; discretion of the latter, see Appeal
King v. State Bank, 9 Ark. 185, 47 and Error, vol. 2, p. 211 et seq.
Am. Dec. 739; Kaufman v. Shain, 111
17. Avers v. Lund, 49 Ore. 303, 89
Cal. 16, 43 Pac. 393, 52 A. S. R. 139; Pac. 806, 124 A. S. R. 1046.
Tvler v. Aspinwall, 73 Conn. 493, 47
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124. Limitation of Power.—In the exercise of the power to make
amendments a court is not authorized to do more than to make its
records correspond to the actual facts, and cannot, under the form
of an amendment of its records, correct a judicial error, or make of
record an order or judgment that was never in fact given.18 The
power to amend should not be confounded with the power to create.
It presupposes an existing record, which is defective by reason of
some clerical error or mistake, or the omission of some entry which
should have been made during the progress of the case, or by the
loss of some document originally filed therein.19 Since a record
which has no existence cannot be established by proof of extraneous
facts,20 if a judgment which is the subject of an alleged amendment
is nonexistent by reason of reversal, no amendment can be made,
for there is nothing to amend.1 An amendment of a judgment can
be allowed only for the purpose of making the record speak the
truth, and not for the purpose of revising or changing the judgment,2
or for the purpose of correcting an error of law therein contained.8
Nor can a judgment be amended so as to include provisions or direc
tions not proper to have been made at the date of its original entry
upon the allegations of the pleadings.4
125. Courts Which May Exercise Power.—The rule permitting
courts to amend their judgments at their discretion during the term
of court at which they have been rendered 5 applies to all courts of
record, both to those sitting at law and in equity,8 and to those with
iavil and those with criminal jurisdiction.7 The existence of the
power in a law court to correct its own judgments is considered an
adequate remedy at law, rendering unnecessary interference by a
court of equity and the institution of equitable proceedings to set
aside a judgment.8 A court of equity may, in furtherance of justice,
modify its own judgments in regard to the mode of carrying out the
decision of the court.9 To amend a decree after it has been enrolled
18. Kaufman v. Shain, 111 Cal. 16,
3. Smith v. Hood, 25 Pa. St. 218,
43 Pac. 393, 52 A. S. R. 139; Whit- 64 Am. Dec. 692.
well v. Emory, 3 Mich. 84, 59 Am.
4- Scamman v. Bonslett, 118 Cal.
Dec. 220; Burnside v. Wand, 170 Mo. 93, 5° Pac. 272, 62 A. S. R, 226.
531, 71 S. W. 337, 62 L.R.A. 427.
»- °ee. infra, par. 128.
19 Gaenon v United States 193
6- Chicago ritle» etc-, Co- v- Brown,
U.^SSTSi'duSf J H. (1l
11l. 42, 55 N. E. 632, 47 L.R.A.
^on7!5'
j
e
•■ t,t i
7! Ex parte Lange, 18 Wall. 163, 21
20 Raymond v. Smith 1 Mete. ^ S (L*e■L) 872«»
(Ky.) 60 ,1 Am Dec. 458.
Note: 79 Am Dcc. 779.
1. Cowdery v. London, etc., Bank,
8 Mills v. Lumpkins, 1 Ga. 511, 44
139 Cal. 298, 73 Pac. 196, 96 A. S. Am. Dec. 677. For additional discusR- 115.
sion of this point, see infra, par. 199.
2. Scamman v. Bonslett, 118 Cal.
9. Tvler v. Shea, 4 N. D. 377, 61
n3, 50 Pac. 272, 62 A. S. R. 226.
N. W. 468, 50 A. S. R. 660.
R. C. L. Vol. X.V.-A3.
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the proper practice is to bring a bill in equity for that purpose. But
a petition filed in the same proceedings, for a rehearing, and not an
original bill, is the proper method of correcting, before enrolment,
errors in a decree, not merely clerical or accidental.10 Probate courts
likewise have authority to correct errors in their decrees.11 Even
justices of the peace may, it seems, under certain circumstances cor
rect judgments entered by them.12 In some states a judge of a supe
rior court has power to revise and increase sentence imposed upon a
convict, during the same term of court, and before the original sen
tence has gone into operation, or any action been had upon it,18
or the court may mitigate the sentence during the same term. This
power is based on the theory which considered a term of court as
one day or session.14 In like manner the rule permitting the amend
ment of judgments after the expiration of the term of court for the
correction of clerical errors and mistakes 15 applies to all courts of
record, and the power may be exercised in criminal, as well as civil,
cases, to correct clerical errors existing in the record of judgments
entered at a previous term, if the clerk has failed or omitted to record
correctly a judgment in fact rendered, and enough appears in other
parts of the record or official memoranda entered at the time of
the proceeding of the court to show clearly that such mistake has
been made.16 Likewise in chancery proceedings it is a rule that
when a clerical error has crept into the decree, or some ordinary
direction has been omitted, the court will entertain an application
to rectify it by subsequent amendment.17 In England it has been
held that the judicial committee has the same power as any other
court of record to rectify a mistake which has crept in by misprision
or otherwise in embodying its judgments.18
126. Notice and Procedure.—The general rule is that the power
of a court to amend the records of its ow;n judgments where by
reason of clerical mistakes or misprisions they do not speak the truth
may be exercised on its own motion or at the instance of an in
terested party,19 and either with or without notice to the liti10. George Long Contracting Co. v.
14. Note: 79 Am. Dec. 779. And
Albert, 116 Md. 111, 81 Atl. 205, Ann. see Criminal, Law, vol. 8, p. 243 et
seq.
Cas. 1913B 1259.
15. See infra, par. 130.
11. Waters v. Stickney, 12 Allen
16. In re Black, 52 Kan. 64, 34 Pac.
(Mass.) 1, 90 Am. Dee. 122.
12. Knight v. Cresswell, 82 Ark. 414, 39 A. S. R. 331; Wilson v.
330, 101 S. W. 754, 118 A. S. R. 74. Handsboro, 99 Miss. 252, 54 So. 845,
And see generally, Justices of the Ann. Cas. 1913E 345.
17. Hovey v. McDonald, 109 U. S.
Peace.
13. In re Black, 52 Kan. 64, 34 Pac. 150, 3 S. Ct. 136, 27 U. S. (L. ed.)
414, 39 A. S. R. 331 and note; Com. 888.
18. Note: 3 Eng. Rul. Cas. 281.
v. Weymouth, 2 Allen (Mass.) 144, 79
19. Dickey v. Gibson, 113 Cal. 26.
Am. Dec. 776 and note.
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gants.20 It has been held that notice to the opposite party is not neces
sary in order to enable the court to amend its judgment nunc pro
tunc,1 but on the other hand, it has been said that the proper practice
to obtain a correction of the record is by motion, with due notice to the
opposite party, and it is improper for the clerk to alter or amend a rec
ord, even on the direction of a member of the court, without a motion
and notice to the opposite party.2 Where an amendment of a judg
ment is made after the term at which it was rendered, it has fre
quently been held that notice should be given to the parties,8 and
this rule has particular force if a number of years have elapsed.4
The necessity of introducing extrinsic evidence also seems to be suffi
cient to require the giving of notice and affording adversaries an
opportunity to resist it.5 All material amendments of court records
must be made with a saving of intervening rights acquired by third
persons; and in orders allowing amendments it is proper to express
this, by way of removing all doubt; but whether expressed or not,
the law makes the reservation.6 Where a money judgment has been
entered, by agreement, for damages against a railroad company for
obstructing a watercourse, but the clerk, through the plaintiff's fraud
ulent misrepresentation, has entered such judgment together with an
agreement that the company shall erect a culvert of certain dimen
sions, within a certain time, at such watercourse, and the judgment,
as entered, has been read in open court, and signed ^by the judge
without objection, it will not be amended by expunging all except
the money judgment, on the motion of the company, two years
aftenvard, and as against an innocent purchaser of the land and
judgment, for value and without notice.7
127. Evidence Admissible as Basis of Amendment.—There is a
diversity of opinion among the authorities on the point as to whether
evidence extrinsic to the record is admissible to prove and correct a
clerical mistake in the entry of judgment and as the basis for its
45 Pac. 15, 54 A. S. R. 321, Scam3. Tyler v. Aspinwall, 73 Conn. 493,
man v. Bonslett, 118 Cal. 93, 50 Pac. 47 Atl. 755, 54 L.R.A. 758; Knefd v.
272, 02 A. S. R. 226; Tyler v. Aspin- People, 187 111. 212, 58 N. E. 388, 79.
wall, 73 Conn. 493, 47 Atl. 755, 54 A. S. R. 217.
L.RA. 758; Lewi; v. Ross, 37 Me.
4. Whitwell v. Emory, 3 Mich. 84,
230, 59 Am. Dec. 49. '
59 Am. Dec. 220.
20. Dickey v. Gibbon, 113 Cal. 26,
5. Scamman v. Bonsleit, 118 Cal.
45 Pac. 15, 54 A. S. R. 321; Scam- 93, 50 Pac. 272. 62 A. S. R. 226. And
man v. Bonslett, 118 Cal. 93, 50 Pac. see Hvde v. Michelson, 52 Nob. 080,
272, 62 A. S. R. 226; Emery v. Berry, 72 N. W. 1035, 66 A. S. R. 533.
28 N. H. 473, 61 Am. Dec. 622.
6. McCormiek v. Wheeler, 36 111.
1. Y.'are v. Kent, 123 Ala. 427, 26 114, 85 Am. Dec. 388; Smith v. Hood,
So. 208, 82 A. S. R. 132.
25 Pa. St. 218, 64 Am. Dec! 692.
2. Hill v. Hoover, 5 Wis. 386, 68
7. Indiana, etc., R. Co. v. Bird, 116
Am. Dec. 70.
lnd. 217, 18 N. E. 837, 9 A. S. R. 842.
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amendment.8 The view obtaining at common law is that even cleri
cal misprisions can be corrected only where the record furnishes the
means of correction.9 There must be some memorial paper, or other
minute of the transactions in the case, from which what actually
took place in the prior proceedings can be clearly ascertained and
known.10 Where a moving party relies on evidence aliunde, the
court cannot alter its judgment after the close of the term.11 This
rule appears to have had no application to the amendment of matters
not forming a part of the judgment roll or "record." So long as
the decrees of the court at common law remained "in paper," that is,
before the record had been enrolled on parchment, it- was not a matter
of record, but was subject to amendment upon mere suggestion.12
While the weight of authority even at the present time is apparently
to the effect that the entry of judgment cannot be amended by evi
dence dehors the record,18 yet in a number of jurisdictions, the more
liberal rule prevails that any kind of evidence, whether of record
or otherwise, may be adduced to prove that the judgment entered
by the clerk is not in conformity with that pronounced by the court.14
Under this view the court is the proper judge as to the amount and
kind of evidence requisite in each case to satisfy it what was the real
order of the court or actual proceeding before it,15 and courts have
considered as competent evidence for this purpose the minutes of
the judge,16 and the records and memoranda preserved in the court.17
and it has been held that where a court has power to correct the
record of a criminal case it is competent for it to examine the minute
book, journal, and docket of the clerk of the criminal court, and
hear the evidence of witnesses explanatory of the method in which
the same were kept and the record written up therefrom.18 On the
8. Edmunds v. Inman, 24 S. D. 457,
13. Notes: 12 Am. Dec. 352, 353;
124 N. W. 430, Ann. Cas. 1912A 1035. Ann. Cas. 1913E 349.
Notes: 12 Am. Dec. 352; Ann. Cas.
14. Scamman v. Bonslett, 118 Cal.
1913E 349.
93, 50 Pac. 272, 62 A. S. B. 226.
9. Metcalf v. Metcalf, 19 Ala. 319,
Note: Ann. Cas. 1913E 349.
54 Am. Dec. 190; Adams v. Re Qua,
15. Wilson v. Handsboro, 99 Hiss.
' 22 Fla. 250, 1 A. S. R. 191 and note; 252, 54 So. 845, Ann. Cas. 1913E 345;
Bramblet v. Pickett, 2 A. K. Marsh Frink v. Frink, 43 N. H. 508, 80 Am.
(Ky.) 10, 12 Am. Dec. 350 and note. Dec. 189, 82 Am. Dee. 172.
10. Hudson v. Hudson, 20 Ala. 364,
16. iEtna Fire Ins. Co. v. Boon, 95
56 Am. Dec. 200; Makepeace v. Lu- U. S. 117, 24 U. S. (L. ed.) 395: Wilkens, 27 Ind. 435, 92 Am. Dec. 263.
son v. Handsboro, 99 Miss. 252, 54
11. Kaufman v. Shain, 111 Cal. 16, So. S45, Ann. Cas. 1913E 345.
43 Pac. 393, 52 A. S. R. 139; Nicklin
17. Edmunds v. Inman, 24 S. D.
v. Robertson, 28 Ore. 278, 42 Pao. 457. 124 N. W. 430, Ann. Cas. 1912A
993, 52 A. S. R. 790.
1035.
12. Kaufman v. Shain, 111 Cal. 16,
18. Knefel v. People, 187 111. 212,
43 Pao. 393, 52 A. S. R. 139. And see 58 N. E. 388, 79 A. S. R. 217.
infra, par. 128.
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other hand, the amendment of the record of a judgment after the
lapse of the term in which it was rendered solely upon the recollec
tion of a judge has been held to be improper and reversible error.19
Time for Amendment
128. Amendments during Term at Which Judgment Rendered.—
It was one of the earliest doctrines of the common law that the record
of a court might be changed or amended at any time during the
same term of the court in which a judgment was rendered,20 and
now as then the general power of a court of record over its own
judgments, orders and decrees during the existence of the term at
which they are first made is undeniable.1 But it is also a rule of
the common law that the jurisdiction of a court over its decrees ter
minates with the close of the term at which they were rendered,2
and a judgment may be amended or corrected only at the term during
which it was entered,8 and not thereafter.4 The reason for this
was that during the whole term in which any judicial act is done,
the record remains in the breast of the judges of the court, and there
fore the roll is alterable during the term as they shall direct. But
when the term is past the roll is the record, and admits of no altera
tion.5 Not even a court of equity is considered as having the power
19. Boyd County v. Ross, 95 Ky.
Note: Ann. Cas. 1913E 349.
167, 25 S. W. 8, 44 A. S. R. 210; Mc4. Roemer v. Simon, 91 U. S. 149,
Clain v. Davis, 37 W. Va. 330, 16 S. 23 U. S. (L. ed.) 267; Schell v. Dodge,
E. 629, 18 L.R.A. 634.
107 U. S. 629, 2 S. Ct. 830, 27 U. S.
20. Com. v. Weymouth, 2 Allen (L. ed.) 601; Ashley v. Hyde, 6 Ark.
(Mass.) 144, 79 Am. Dec. 775; Whit- 92, 42 Am. Dec. 685 and note; Liddell
well v. Emory, 3 Mich. 84, 59 Am. v. Bodenheimer, 78 Ark. 364, 95 S.
Dec. 220.
W. 475, 115 A. S. R. 42; Knefel v.
1. Ex parte Lange, 18 Wall. 163, 21 People, 187 Til. 212, 58 N. E. 388, 79
U. S. (L. ed.) 872; Gagnon v. United A. S. R. 217; In re Black, 52 Kan. 64,
States, 193 U. S. 451, 24 S. Ct. 510, 34 Pac. 414, 39 A. S. R. 331; Speed
48 U. S. (L. ed.) 745; Nelson v. v. Hann, 1 T. B. Mon. (Ky.) 16, 15
Neehan, 155 Fed. 1, 83 C. C. A. 597, Am. Dec. 78; Balio v. Wilson, 12
12 L.R.A. (N.S.) 374; Coe v. Erb, 59 Mart. O. S. (La.) 358, 13 Am. Dec.
Ohio St. 259, 52 N. E. 640, 69 A. S. 376; Whitwell v. Emory, 3 Mich. 84,
R. 764; Avers v. Lund, 49 Ore. 303, 59 Am. Dec. 220; State v. Fisher, 230
89 Pac. 806, 124 A. S. R. 1046.
Mo. 325, 130 S. W. 35, Ann. Cas.
2. Moelle v. Sherwood, 148 U. S. 21, 1912A 970; Cook v. Moore, 100 N. C.
13 S. Ct. 426, 37 U. S. (L. ed.) 350; 294, 6 S. E. 795, 6 A. S. R. 587; BotCleveland Leader Printing Co. v. kin v. Pickaway County, 1 Ohio St. Green, 52 Ohio St. 487, 40 N. E. 201, 375, 13 Am. Dec. 630 ; Coe v. Erb, 59
49 A. S. R. 725.
Ohio St. 259, 52 N. E. 640, 69 A. S.
3. JEtna Fire Ins. Co. v. Boon, 95 R. 764.
U. S. 117, 24 U. S. (L. ed.) 395;
5. Kaufman v. Shain, 111 Cal. 16,
Kingman v. Western Mfg. Co., 170 43 Pac. 393, 52 A. S. R. 139; MakeU. S. 675, 18 S. Ct. 786, 42 U. S. (L. peace v. Lukens, 27 Ind. 435, 92 Am.
ed.) 1192; Makepeace v. Lukens, 27 Dec. 263; George Long Contracting
Ind. 435, 92 Am. Dec. 263.
Co. v. Albert, 116 Md. I11, 81 Atl.
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to vacate or annul its own judgment or decree beyond the term at
which it was pronounced.6 It should be noted, however, that by
statute the formal terms of court may be abolished, and the right to
an amendment of a judgment may therefore exist after the expiration
of what would be term time.7
129. Amendments after Term Generally.—There are certain well*
defined exceptions to the rule of the common law limiting the modi
fication of judgments to the term of court in which they are entered.
The power of courts to make amendments of judgments after the
term at which they are entered in part depends on the character of
the judgment and in part on the nature of the amendment.8 A
judgment, not final in its effect, may generally be amended after
the expiration of the term at which it was rendered,9 if susceptible
of being corrected without prejudice to the rights of the parties.10
Even when a judgment or decree is final it may sometimes be in
part subject to amendment. The judicatory and executory portions
of a judgment may be differentiated. While the essential judicatory
part of a decree may not be changed by a court after the term when
it was rendered, those parts which are directory as to the mode of
its execution may be.11 For example a decree of foreclosure is, in a
sense, a final decree, adjudging the rights of the parties as between
themselves, but a decree of foreclosure is something more than that.
It is not only a decree adjudging those rights, but is also a sort of
equitable execution, providing the manner in which the decree shall
be enforced, and for the assertion of the rights declared; and the
provisions of a foreclosure decree with respect to the manner and
the terms of the sale are part of the terms of the execution of the
decree, and not of the decree, so far as adjudging the rights of the
parties. Hence it is considered as being within the province of the
court to modify the terms of a decree so as justly and equitably to
enforce its judgment.12 So where a court awards a decree of divorce it
is not unusual for the court to retain indefinitely the power to modify
certain parts of the decree as altered circumstances in the future may
warrant; thus the court may amend and modify provisions affecting
future payments of alimony and the custody of children.18 But
265, Ann. Cas. 1913B 1259; Com. v. S. R. 1036; Hamilton v. Pleasants, 31
Weymouth, 2 Allen (Mass.) 144, 79 Tex.- 638, 98 Am. Dec. 551.
Am. Dec. 776; Wilson v. Myers, 11
10. Rogers v. Watrous, 8 Tex. 62,
N. C. 73, 15 Am. Dec. 510.
58 Am. Dec. 100.
6. Nelson v. Meehan, 155 Fed. 1, 83
11. Union Trust Co. v. Curtis, 182
C. C. A. 597, 12 L.R.A.(N.S.) 374.
Ind. 61, 105 N. E. 562, L.R.A. 1915A
7. Dedrick v. Charrier, 15 N. D. 699.
515, 108 N. W. 38, 125 A. S. R. 608.
12. Union Trust Co. v. Curtis, 182
8. See infra, par. 143 et seq.
Ind. 61, 105 N. E. 562, L.R.A.1915A
9. Venner v. Denver Union Water 699. And see Mortgages.
Co., 40 Colo. 212, 90 Pac. 623, 122 A.
13. Graves v. Graves, 132 la. 199,
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where alimony is commuled to a lump sum, to be paid presently,
the judgment is deemed to constitute a final settlement between the
husband and the wife as to the interest of the latter in his property,
and as to the extent of the husband's duty to contribute to her mainte
nance and support. Accordingly the decree is final after the term
at which it is rendered, and 'cannot thereafter be amended.14
130. Rule as to Correction of Clerical Errors.—With regard to the
power of amendment, a distinction is drawn between the acts of the
court and the acts of its clerk,15 and although such power does not
extend to the correction of errors of the court in pronouncing judg
ment,18 yet if a court pronounces judgment from the bench, and
all that remains to be done is* the clerical duty of reducing the judg
ment to writing or entering it, or both, the judicial act is complete,
and if a mistake is made in the entry so that the judgment as entered
does not accord with the judgment ordered, such mistake may be
corrected at a subsequent term of court, even when no amendment
may be made in the judgment itself after the expiration of the term
of court at which it was entered.17 The theory of this rule is that
the action of a court cannot be falsified by the failure of a mere
ministerial officer to perform his duty, and a party has a right to
have the record show what the court did in his case.18 Hence,
although a court is without power generally to alter or amend final
judgments after the close of the term at which they were rendered,19
it may after the expiration of the term of court make amendments
of the record of judgments so as to correct clerical errors, mistakes,20
or misprisions of clerks,1 or other officer of the court, inadvertencies
109 N. W. 707, 10 Ann. Cas. 1104, 10 lisle v. Killebrew, 91 Ala. 351, 8 So.
L.R.A.(N.S-) 216. And see Ali- 355, 24 A. S. R. 915; Grannis v. Sumony, vol. 1, p. 864.
perior Court, 146 Cal. 245, 79 Pac.
14. Guess v. Smith, 100 Miss. 457, 891, 106 A. S. R. 23; Lewis v. Ross,
56 So. 166, Ann. Cas. 1914A 300 and 37 Me. 230, 59 Am. Dec. 49; Com. v.
note. See Alimony, vol. 1, pp. 940, Weymouth, 2 Allen (Mass.) 144, 79
946.
Am. Dec. 776; Wilson v. Handsboro,
15. Note: Ann. Cas. 1913E 349.
99 Miss. 252, 54 So. 845, Ann. Cas.
16. United States Bank v. Moss, 6 1913E 345; Frink v. Frink, 43 N. H.
How. 31, 12 U. S. (L. ed.) 331; Smith 508, 80 Am. Dec. 189, 82 Am. Dec.
v. Hood, 25 Pa. St. 218, 64 Am. Dec. 172 ; Adams v. Adams, 51 N. H. 388,
692. And see supra, par. 124.
12 Am. Rep. 134; Dedrick v. Char17. Comstock v. Boyle, 134 Wis. rier, 15 N. D. 515, 108 N. W. 38, 125
613, 114 N. W. 1110, 126 A. S. R. A. S. R. 608; Hill v. Hoover, 5 Wis.
1033.
386, 68 Am. Dec. 70.
18. Day v. Goodwin, 104 la. 374,
Note: 37 Am. Dec. 690.
73 N. W. 864, 65 A. S. R. 465.
1. Gunn v. Plant, 94 U. S. 664, 24
19. Carlisle v. Killebrew, 91 Ala. U. S. (L. ed.) 304; Knefel v. People,
351. 8 So. 355, 24 A. S. R. 915. And 187 111. 212, 58 N. E. 388, 79 A. S. R.
see supra, par. 129.
217; Shackleford v. Fountain, 1 T. B.
20. United States Bank v. Moss, 6 Mon. (Ky.) 252, 15 Am. Dec. 115;
How. 31, 12 U. S. (L. ed.) 331; Car- Atkins v. Sawyer, 1 Pick. (Mass.)
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of counsel, or to supply defects or omissions in the record.2 Thi&
power of a court to correct clerical mistakes in the records of ita
judgments prevails, even if both the clerk making the mistakes and
the court correcting them are one and the same person.8 The power
to correct mistakes by amendment of judgments is, however, one to
be exercised with great care and caution, and only upon clear and
satisfactory proof, because, when entries are made in the course of
the business of the court, they are presumed to have been made upon
careful consideration, and to be correct.4
131. Applications of Rule.—The rule permitting the amendment
of the record of judgments for the purposes of correcting clerical mis
takes has been applied in a wide variety of cases. Thus a judgment
may be amended so as to make the names of the parties therein con
form to those of the writ and declaration,5 or to correct a misnomer,6
provided such change does not adversely affect the rights of third
persons,7 and where the names of some of the parties were not stated
in the original judgment except generally as the heirs of a designated
person and the omission was due to the act of the clerk, the judg
ment is amendable as other clerical misprisions, by inserting the
names of the heirs in the judgment.8 So the entry, by the clerk,
of a judgment for a larger amount than asked for in the complaint,
when the order for judgment follows the language of the prayer, is
to be regarded as a clerical and not a judicial error in determining
the power of the court to correct.9 An error in entering a judgment
de bonis propriis, instead of de bonis testatoris, is also a clerical error,
which the court may order corrected at any time.10 Similarly a
judgment against a defendant personally may be amended after term
time so as to be against him as administrator de bonis non cum
testamento annexo, where the record shows that the action was against
351, 11 Am. Dec. 188- Gibson v. Chou- Minn. 353, 63 N. W. 737, 52 A. S. R.
teau, 45 Mo. 171, 100 Am. Dec. 366. 604; Ramsey v. McCauley, 9 Tex. 106,
Notes: 12 Am. Dec. 352; Ann. Cas. 58 Am. Dec. 134.
1913E 349; 3 Eng. Rul. Cas. 281.
7. Smith v. Hood, 25 Pa. St. 218,
2. Gagnon v. United States, 193 U. 64 Am. Dec. 692.
S. 451, 24 S. Ct. 510, 48 U. S. (L. ed.)
8. Shackleford v. Fountain, 1 T. B.
745; Ashley v. Hyde, 6 Ark. 92, 42 Mon. (Ky.) 252, 15 Am. Dec. 115;
Am. Dec. 685.
Mclndoe v. Hazelton, 19 Wis. 567, 88
3. Davis v. Trump, 43 W. Va. 191, Am. Dec. 701.
27 S. E. 397, 64 A. S. R. 849.
9. Kindel v. Beck, etc., Lith. Co.,
4. Cook v. Moore, 100 N. C. 294, 6 19 Colo. 310, 35 Pac. 538, 24 L.R.A.
S. E. 795, 6 A. S. R. 587.
311.
5. Smith v. Redus, 9 Ala. 99, 44
10. Speed v. Hann, 1 T. B. Mon.
Am. Dec. 429; Ex parte Howard, etc., (Ky.) 16, 15 Am. Dec. 78; Hubbell
Iron Co., 119 Ala. 484, 24 So. 516, 72 v. Fogartie, 1 Hill L. (S. C.) 167, 26
A. S. R. 928.
•
Am. Dec. 163; Snead v. Coleman, 7
6. Smith v. Redus, 9 Ala. 99, 44 Grat. (Va.) 300, 56 Am. Dec. 112.
Am. Dec. 429; Casper v. Klippen, 61
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him in his capacity of such administrator.11 The court may likewise
amend a judgment by striking out the word "defendant" and insert
ing the word "plaintiff," 12 and the entry of a judgment will be cor
rected, where by inadvertence an order of affirmance is entered instead
of an order of reversal.18 A clerical mistake in the amount for which
a judgment is entered may be corrected where there is sufficient in
the record and on the face of the judgment itself to show the correct
amount,14 and a judgment may be amended, where entered by mis
take, upon a warrant of attorney, for a less sum than the obligation
sued on calls for, if such amendment does not prejudice the rights
of third persons.15 Where costs to which a party is entitled are by
mistake of the clerk omitted from the judgment, the record of the
judgment may be corrected and amended so as to show that the legal
costs were allowed.18 A clerical error in a judgment of foreclosure
in describing lands has also been held to be one capable of correction
by amendment.17 .The rule permitting amendments to correct mis
takes also covers those which arise from lack of literary attainment
as well as those occurring from inadvertence and clerical misprision.18
132. Lapse of Time or Appeal as Affecting Right to Amend.—In
the exercise of the power to correct mistakes the courts have approved
of amendments of the records of judgments being made as late as
three years,19 or even twelve years after the entry of the judgment,20
but it has been held that a mere fragment of writing found among
the papers of a cause after a lapse of fifteen years cannot be estab
lished by parol proof as a final judgment or decree of the court.1
In a proper case leave to amend a judgment may be granted, even
after sale under the execution based on such judgment, especially
where the justice of the case requires such amendment.2 Within the
limits of time allowed by law a judgment may, pending an appeal
therefrom, be amended in the court which pronounced it, if the
circumstances are such as to warrant the amendment, if no appeal
had been taken.8 In such a case an appellant cannot insist on hav11. Adams v. Re Qua, 22 Fla. 250,
16. Lewis v. Ross, 37 Me. 230, 59
1 A. S. R. 191.
Am. Dec. 49.
12. Hogue v. Corbit, 156 111. 540, 41
17. Kennedy v. Knight, 21 Wis.
N. E. 219, 47 A. S. R. 232.
340, 94 Am,. Dec. 543.
13. Knefel v. People, 187 111. 212,
18. Davis v. Trump, 43 W. Va. 191,
58 N. E. 388, 79 A. S. R. 217; Cook 27 S. E. 397, 64 A. S. R. 849.
v. Moore, 100 N. C. 294, 6 S- E. 795,
19. Kaufman v. Shain, 111 Cal. 16,
6 A. S. R, 587.
43 Pac. 393, 52 A. S. R, 139.
14. Dickey v. Gibson, 113 Cal. 26,
20. Wilson v. Handsboro, 99 Miss.
45 Pac. 15, 54 A. S. R. 321; Belford 252, 54 So. 845, Ann. Cas. 1913E 345.
v. Woodward, 158 111. 122, 41 N. E.
1. Ravmond v. Smith. 1 Mete.
1097, 29 L.R.A. 593; Bank of Cadiz (Kv.) 6"5, 71 Am. Dec. 458.
v. Slemmons, 34 Ohio St. 142, 32 Am.
2. Hubbell v. Fogartie, 1 Hill L.
Rep. 364.
(S. C.) 167, 26 Am. Dec. 163.
15. Smith v. Hood, 25 Pa. St. 282,
3. Kindel v. Beck, etc., Lith. Co.,
64 Am. Dec. 692.
19 Colo. 310, 35 Pac. 538, 24 L.R.A.
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ing clerical errors in the judgment corrected by the appellate rather
than by the trial court, although the correction by the trial court
deprives him of his ground for appeal.4
133. Amendments Nunc pro Tunc—A judgment may be amended
nunc pro tunc after lapse of the term, when the record discloses that
the judgment, as amended, would have been entered in the first
place but for the inadvertence of the court, or the error or omission
of the clerk.5 Amendments nunc pro tunc as a rule are allowed
only where an order or judgment may be corrected by something
in the record,6 and as in the case of the ordinary amendment of
judgments, the power of the court to amend judgments nunc pro
tunc does not extend to modifying the substantive judgment pre
viously determined upon and intended to be entered.7 For example
if the record of a court fails to show that it has acquired jurisdiction
of the person of the defendant the court cannot, at a subsequent term,
inquire into its jurisdiction over the defendant, and by a nunc pro
tunc order cause the record to state that the inquiry was made at
the term when final judgment was rendered.8 On the other hand
a judgment may be amended nunc pro tunc at a subsequent term,
so as to show that a nonsuit was set aside on payment of costs, where
the trial docket shows an entry in the handwriting of the presiding
judge that "plaintiff takes a nonsuit, which is set aside on payment
of costs." 9 An amendment nunc pro tunc of a judgment upon which
no execution has issued within a year and a day is proper, but scire
facias will still be necessary to entitle the plaintiff to execution;10
Where a court amends its records nunc pro tunc, the clerk should alter
the record itself so as to conform to the amendment.11
VI. Arrest of Judgment
134. In General.—A motion in arrest of judgment is the exact
reverse of that for judgment non obstante veredicto. The applicant
in the one case insists that the plaintiff is entitled to the judgment
of the court, although a verdict has been found against him; in the
311; Bender v. Askew, 14 N. C. 149, 71 S. W. 337, 62 L.R.A. 427.
22 Am. Dee. 714.
*
Note: Ann. Cas. 1915A 522, 523.
Note: 14 Am. Dee. 518.
And see supra, par. 124.
4. Kindel v. Beck, etc., Lith. Co.,
8. Cleveland Leader Printing Co. v.
19 Colo. 310, 35 Pac. 538, 24 L.R.A. Green, 52 Ohio St. 487, 40 N. E. 201,
311.
49 A. S. R. 725.
5. Adams v. Re Qua, 22 Fla. 250, 1
9. Sims v. Boynton, 32 Ala. 353, 70
A. S. R, 191. As to the entry of Am. Dec. 540.
judgments nunc pro tunc generally,
10. Allen v. Bradford, 3 Ala. 281,
see supra, par. 63 et seq.
37 Am. Dec. 689 and note. And see
6. Makepeace v. Lukens, 27 Ind. infra, par. 304.
435, 92 Am. Dec. 263.
11. Jones v. Lewis, 30 N. C. 70, 47
7. Burnside v. Wand, 170 Mo. 531. Am. Dec. 338.
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other case, that he is not entitled to the judgment of the court, al
though a verdict has been delivered in his favor.12 The power of
arresting the entry of a judgment after verdict has always been exer
cised by the common law courts in England, and as a general rule,
in this country, as necessarily appurtenant to their control over the
causes depending in them. In the words of Blackstone, "notwith
standing the issue of fact being regularly decided, if it appears that
the complaint was not actionable in itself, or not made with sufficient
precision and accuracy, the party may supersede it by arresting or
staying the judgment." 18 Motions in arrest of judgment in civil
causes are, however, not recognized in all jurisdictions as an avail
able method of procedure.14 A motion in arrest of judgment lies
only for defects appearing on the face of the record,15 and is not
appropriate if the face of the record is fair, and in appearance all
the proceedings are regular,16 and the errors or defects relied on as
grounds for arrest are such as require to be brought to the notice
of the court by proof aliunde.17 A motion of this character will not
be entertained where proof is required to sustain it, though the proof
is a matter of record in the same court.18 The general statement has
been made that any matter on the record which might be assigned
for error after judgment may be alleged in arrest of judgment.19
It has also been ruled that in civil actions, whatever is alleged in
arrest of judgment must be such matter as would on demurrer be
sufficient to overturn the action or plea.20 Matters cured by the ver
dict will not be inquired into on motion in arrest of judgment.1
Motions in arrest of judgment for causes not apparent of record
12. Slocum v. New York Life Ins. 10 Am. Dec. 604.
Co., 228 U. S. 364, 33 S. Ct. 523, 57
Note: Ann. Cas. 1913E 72.
U. S. (L. ed.) 879, Ann. Cas. 1914D
16. Sanders v. State, 85 Ind. 318,
1029; State v. Fisher, 230 Mo. 325, 44 Am. Rep. 29.
130 S. W. 35, Ann. Cas. 1912A 970.
17. State v. Tully, 31 Mont. 365, 78
As to judgments non obstante vere- Pac. 760, 3 Ann. Cas. 824; State v.
dieto, see supra, par. 45.
George, 30 N. C. 324, 49 Am. Dec.
13. Wentworth v. Wentworth, 2 392; State v. Heyward, 2 Nott & McC.
Minn. 277, 72 Am. Dec. 97.
(S. C.) 312, 10 Am. Dec. 604; Con14. Collier v. Newport Water, etc., necticut, etc., R. Co. v. Bailey, 24 Vt.
Co., 100 Ark. 47, 139 S. W. 635, Ann. 465, 58 Am. Dec. 181.
Cas. 1913D 458.
18. State v. Carver, 49 Me. 588, 77
15. Brown v. Massachusetts, 144 U. Am. Dec. 275.
S. 573, 12 S. Ct. 757, 36 U. S. (L. ed.)
19. Campbell v. Stakes, 2 Wend.
546; Slocum v. New York Life Ins. (N. Y.) 137, 19 Am. Dec. 561.
Co., 228 U. S. 364, 33 S. Ct. 523, Ann.
20. State v. Young, 153 la. 4, 132
Cas. 1914D 1029; State v. Carver, 49 N. W. 813, Ann. Cas. 1913E 70 and
Me. 588, 77 Am. Dec. 275; McGannon note; Delaware Division Canal Co. v.
v. Millers' Nat. Ins. Co. of Illinois, Com., 60 Pa. St. 367, 100 Am. Dee.
171 Mo. 143, 71 S. W. 160, 94 A. S. -570.
R. 778; State v. Creight, 1 Brev. (S. 1. State v. Hogg, 126 La. 1053, 53
C.) 169. 2 Am. Dec. 656; State v. So. 225, 21 Ann. Cas. 124, 29 L.R.A.
Heyward, 2 Nott & McC. (S. C.) 312, (N.S.) 830.
683

135, 136

JUDGMENTS

15 R. C. L.

practically amount to applications for new trial, and are frequently
so called and treated.2 Where an order is entered in a civil case
sustaining a motion in arrest of judgment the case is thereby termi
nated. No formal entry of judgment should be made. The arrest
of judgment ends the case, and the plaintiff is at liberty to proceed
de novo in a fresh action.8
135. Instances of Sufficient Grounds for Arrest.—A judgment may
be arrested when the record shows that the court had no jurisdic
tion,4 or that the plaintiff had no cause of action,5 or whenever the
declaration on its face is for any reason clearly insufficient.6 Even
when a declaration contains a good cause of action, if some of the
breaches assigned are insufficient, the judgment may on this account
be arrested.7 Judgment may also be arrested when the issue was
joined on an immaterial point, or when the verdict was imperfectly
found.8 Judgment on a verdict will be arrested, where, through the
mistake of counsel, a paper, which was not offered in evidence, but
which had been used by a witness to refresh his memory, was taken
by the jury into the consultation room, if the same might have influ
enced their verdict.9 So also it has been held that if the jury, in
the decision of a cause, determine the amount of damage by a resort
to chance, it is a good cause for an arrest of judgment.10
136. Grounds Held Insufficient.—A party cannot move in arrest
of judgment in the trial court, after judgment of that court upon a
demurrer presenting the same objection to the declaration.11 Nor
will judgment be arrested for anything that could have been pleaded
in abatement.12 A judgment will not be arrested on account of a
departure, if, upon the whole record, the court can see that a correct
result was attained, and that the judgment was right.18 Where a
declaration contains several counts, a general verdict may be referred
to such of them as will sustain the action ; and if one or more of the
counts be good, judgment will not be arrested, although the declara2. Quinebaug Bank v. Leavens, 20 555, 55 Am. Dee. 207.
Conn. 87, 50 Am. Dec. 272. And see
7. Carlisle Bank v. Hopkins, 1 T.
New Trial.
B. Mon. (Ky.) 245, 15 Am. Dec. 113.
3. Note : Ann. Cas. 1912A 975.
8. State v. Fisher, 230 Mo. 325, 130
4. Wentworth v. Wentworth, 2 S. W. 35, Ann. Cas. 1912A 970.
Minn. 277, 72 Am. Dec. 97.
9. Clark v. Whitaker, 18 Conn. 543,
Note: 51 L.R.A.(N.S.) 599.
46 Am. Dec. 337.
5. McCune v. Norwich City Gas Co.,
10. Warner v. Robinson, 1 Root
30 Conn. 521, 79 Am. Dec. 278; Com- (Conn.) 194, 1 Am. Dec. 38.'
mercial Ins. Co. v. Treasury Bank, 61
11. Chicago, etc., R. Co. v. Hines,
111. 482, 14 Am. Rep. 73; Johnson v. 132 111. 161, 23 N. E. 1021, 22 A. S.
Miller, 82 la. 693, 47 N. W. 903, 48 R. 515.
N. W. 1081, 31 A. S. R. 514; State v.
12. State v. Carver, 49 Me. 588, 77
Fisher. 230 Mo. 325, 130 S. W. 35, Am. Dec. 275.
Ann. Cas. 1912A 970.
13. Farmers', etc., Bank v. Flint,
6. Edgerly v. Emerson, 23 N. H. 17 Vt. 508, 44 Am. Dec. 351.
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tion contains one which is bad.14 Nor will a judgment be arrested,
where the jury purport to find upon certain counts, but their ver
dict shows that they considered other valid counts, even though the
counts upon which the verdict was expressly found are insufficient.15
Where in an action to recover land a verdict for the plaintiff included
a small piece of which the defendant was not in possession, it has
been held that the judgment would not be arrested for that reason
since the defendant is not prejudiced by such error.16 So, though
a verdict in an action on a bond is informal in being entered for
the amount due, when it should have been for the penalty of the
bond, the informality has been declared not to be of sufficient weight
to serve as a ground for arresting the judgment.17 It has also been
held that the incompetency of a juror is no ground for arresting
judgment, although it may be good cause for a new trial.18 Nor will
failure of the jury, upon returning a verdict for the defendant, to
answer interrogatories propounded by the defendant be a ground
for a motion in arrest of judgment by the plaintiff.19 As already
seen judgment may be arrested only for matter appearing on the
face of the record, and since the evidence is not a part of the record
for this purpose,20 neither the admissibility of evidence nor its suffi
ciency can be challenged by motion in arrest of judgment.1 Parties
by agreement may forego the right to make motions in arrest of
judgment. Thus, if they agree that the pleadings in a case are sirfficient, they cannot afterwards make any question upon them except
the question of jurisdiction of the subject.2
137. Procedure on Motion to Arrest.—On motion to arrest judg
ment on account of an insufficient declaration, the court does not
look beyond the face of the declaration ; if that is such as would entitle
the plaintiff to recover, if it was fully supported by the evidence,
it must be held sufficient on a motion in arrest.8 If it appears of
record that the court has already decided that the declaration is good,
as for example on a demurrer, this decision may operate as res judicata
and preclude a reconsideration of the question on motion in arrest
14. Nelson v. Emerson, 1 Brev. (S. Fed. 363, 75 C. C. A. 365, 7 Ann.
C.) 48, 2 Am. Dec. 646.
Cas. 121, 6 L.R.A.(N.S.) 424.
15. Ryan v. Coopes, 11 Rich. L. (S.
1. Demolli v. United States, 144
C.) 217, 73 Am. Dec. 106.
Fed. 363, 75 C. C. A. 305, 7 Ann. Cas.
16. Burnell v. Maloney, 39 Vt. 579, 121, 6 L.R.A.(N.S-) 424; State v.
94 Am. Dec. 358.
Young, 153 la. 4, 132 N. W. 813, Ann.
17. Huff v. Hutchinson, 14 How. Cas. 1913E 70 and note.
586. 14 U. S. (L. ed.) 553.
Note: Ann. Cas. 1913E 72.
18. Atkinson v. Allen, 12 Vt. 619,
2. Farmers Loan, etc., Co. v. Can36 Am. Dec. 361.
ada, etc., R. Co., 127 Ind. 250, 26 N.
19. Frcedman v. New York, etc., R. E. 784, 11 L.R.A. 740.
Co., 81 Conn. 601, 71 Atl. 901, 15
3. Edgerly v. Emerson, 23 N. H.
Ann. Cas. 464.
555, 55 Am. Dec. 207.
20. Demolli v. United States, 144
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of judgment.4 Motions in arrest of judgment will not be favored
when there has been a fair trial since it is a general principle of law
that verdicts and judgments ought not to be disturbed for slight
causes.5 At common law an unconditional order sustaining a motion
in arrest of judgment was a final disposition of the cause, that is, it
prevented the rendition of a subsequent final judgment therein. But,
if the order was made conditional upon an amendment, or such ottier
action as would remove the cause of arrest, and the condition com
plied with, then a venire facias de novo would be awarded, in which
case the order in arrest would not constitute a bar to the entry of a
final judgment. Under the established practice to-day the granting
of a motion in arrest of judgment is often followed by a judgment
for the defendant, that he go without day, but it is not of itself a
judgment for the defendant. The court may, after an arrest of
judgment, award a repleader or a venire de novo without a repleader.
Which of these courses is the proper one depends upon the nature
of the defect for which the judgment is arrested. If it appears by
the record that the plaintiff has no cause of action, the court will
give judgment, after the arrest of judgment on the verdict, that the
plaintiff take nothing by his writ, and that the defendant go without
day. If issue be joined upon an immaterial point, there being a suffi
cient cause of action alleged in the declaration, the proper course
is to award a repleader. If the pleadings be sufficient, and the issue
well joined, but the verdict is imperfectly found, it is usual to award
a venire de novo.6
138. Arrest of Judgment in Criminal Proceedings Generally.—The
practice of arresting judgments is permitted in criminal as well as
civil cases.7 A motion in arrest of judgment is, however, to be dis
tinguished from a motion to quash an indictment, and reasons suffi
cient to sustain the action of a court in quashing an indictment may
be insufficient to sustain a motion in arrest of judgment.8 A motion
in arrest of judgment in criminal proceedings presents only the suffi
ciency of the indictment. It is equivalent to a demurrer, and can
be sustained only when all that is alleged in the indictment may be
true, and yet the person convicted may not have committed any
offense. And even for defects which would be fatal to an indict
ment upon demurrer, if such defects are of the character which are
aided by a verdict, judgment will not be arrested after conviction.9
4. Ross v. Burlington Bank, 1 Aik- Canal Co. v. Com., 60 Pa. St. 367, 100
ens (Vt.) 43, 15 Am. Dee. 664.
Am. Dee. 570; State v. G. S., 1 Tyler
5. Quinebaug Bank v. Leavens, 20 (Vt.) 295, 4 Am. Dec. 724. And see
Conn. 87, 50 Am. Dec. 272.
Criminal Law, vol. 8, p. 228 et seq.
6. State v. Fisher, 230 Mo. 325, 130
8. Commonwealth v. Gillespie, 7
S. W. 35, Ann. Cas. 1912A 970.
Serg. & R. (Pa.) 469, 10 Am. Dec.
7. State v. Godfrev, 24 Me. 232, 41 475.
Am. Dec. 382; Delaware Division
9. State v. Carver, 49 Me. 588, 77
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In no cases will a motion in arrest of judgment be sustained for any
matter not affecting the real merits of the offense charged in the
indictment.10 The allowance of a motion in arrest of judgment does
not operate as an acquittal of the charge made ; but it only places the
defendant in the situation in which he was before the prosecution
was begun.11 An order sustaining a motion in arrest of judgment,
based on the ground that the indictment is defective, is an adjudica
tion that the indictment is void. Accordingly when such an order
is entered, the defendant cannot be said to have been placed in
jeopardy, and a subsequent trial under another indictment is not
thereby barred.12 Where a statute provides that an appellate court
shall have power to direct a new trial, discharge the defendant, pass
sentence, or remit the proceedings to the lower court, with directions
to proceed and render judgment, such appellate court, when a case
comes before it on appeal from rulings of the court below, upon the
motion to arrest and for a new trial, may refuse to arrest the judg
ment but instead avail itself of the discretion conferred on it by
such statute.18
139. Grounds for Arrest in Criminal Proceedings.—A motion in
arrest of judgment in a criminal proceeding may properly be made
where the court has no jurisdiction of the offense charged,14 or the
facts stated in the indictment do not constitute a crime.15 Similarly
a motion in arrest of judgment may be founded on some defect in
the information filed in the proceedings.16 Where the grand jury
who found the indictment appears from the record to have been
illegally constituted, a motion in arrest of judgment on this ground
should be granted.17 unless such illegality could be pleaded in abate
ment.18 On the other hand since as a general rule a judgment can
be arrested only for defects appearing on the record, an objection
Am. Dec. 275; People v. Jackson, 191
15. Clampitt v. United States, 6
N. Y. 293, 84 N. E. 65, 14 Ann. Cas. Indian Ter. 92, 89 S. W. 666, 10 Ann.
243, 15 L.R.A.(N.S.) 1173.
Cas. 1087; State v. Stephenson, 69
10. Teal v. State, 22 Ga. 75, 68 Kan. 405, 76 Pac. 905, 105 A. S. R,
Am. Dec. 482; Conner v. State, 25 171, 2 Ann. Cas. 841; People v. JaokGa. 515, 71 Am. Dec. 184.
son, 191 N. Y. 293, 84 N. E. 65, 14
11. State v. Stephenson, 69 Kan. Ann. Cas. 243, 15 L.R.A.(N.S.) 1173;
405, 76 Pac. 905, 105 A. S. R. 171, 2 State v. Southern R. Co., 145 N. C.
Ann. Cas. 841.
495, 59 S. E. 570, 13 L.R.A.(N.S.)
12. Note: Ann. Cas. 1912A 976.
966: Delaware Division Canal Co. v.
13. Ray v. State, 1 G. Greene (la.) Com., 60 Pa. St. 367, 100 Am. Dec.
316, 48 Am. Dec. 379.
570.
14. State v. Stephenson, 69 Kan.
16. State v. Tulley, 31 Mont. 365,
405, 76 Pac. 905, 105 A. S. R. 171, 2 78 Pac. 760, 3 Ann. Cas. 824.
Ann. Cas. 841 ; State v. Tully, 31
17. Miller v. State, 33 Miss. 356, 69
Mont. 365, 78 Pac. 760, 3 Ann. Cas. Am. Dec. 351.
824; People v. Jackson, 191 N. Y.
18. State v. Carver, 49 Me. 588, 77
293, 84 N. E. 65. 14 Ann. Cas. 243, Am. Dec. 275. And see Criminal
15 L.R.A.(N.S.) 1173.
Law, vol. 8, p. 229.
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which must be established by extrinsic proof, as that the amendment
of a defect in an indictment was made after bill found, is not a good
• ground for a motion in arrest.19
VII. Opening and Vacating Judgments
Authority to Grant Relief
140. In General.—All courts of record have inherent power to
vacate or set aside their judgments or orders during the term at which
rendered.20 This is a power of daily exercise by the courts, and its
existence within proper limitations of time and propriety cannot be .
questioned; it is based upon the substantial principles of right and
wrong, to be exercised for the prevention of error and injury, and
for the furtherance of justice.1 Not only may a court set aside a
judgment on application therefor, but in proper cases it may take
such action on its own motion.2 This power to vacate a judgment
exists independently of any statute and has its foundation in the
common law,8 though in a number of states laws have been enacted
following the rule of the common law, and expressly authorizing
applications for relief against judgments.4 Not only courts of law
but also courts of equity have full power over their orders and decrees
during the term in which they are entered,5 and while the authority
of probate courts to revoke their own decrees is sometimes expressly
recognized and declared by the statutes,6 it seems to be settled by
the authorities that a court of probate, in the absence of statute, has
19. State v. Creight, 1 Brev. (S.
2. State v. Jehlik, 66 Kan. 301, 71
C.) 169, 2 Am. Dec. 656. And see Pac. 572, 61 L.R.A. 265.
Criminal Law, vol. 8, p. 228.
3. Tyler v. Aspinwall, 73 Conn. 493,
20. Ashley v. Hyde, 6 Ark. 92, 42 47 Atl. 755, 54 L.R.A. 758; Ladd v.
Am. Dec. 685; Tyler v. Aspinwall, 73 Stevenson, 112 N. Y. 325, 19 N. E.
Conn. 493, 47 Atl. 755, 54 L.R.A. 842, 8 A. S. R. 748.
758; Kemp v. Cook, 18 Md. 130, 79
Note: 60 A. S. R. 633.
Am. Dec. 681 ; Adams v. Adams, 51 4. O'Brien v. Leach, 139 Cal. 220, 72
N. H. 388, 12 Am. Rep. 134; Ladd v. Pac. 1004, 96 A. S. R. 105; SunderStevenson, 112 N. Y. 325, 19 N. E. land v. Braun Packing Co., 119 Md.
842, 8 A. S. R. 748; Piano Mfg. Co. 125, 86 Atl. 126, Ann. Cas. 1914D
v. Doyle, 17 N. D. 386, 116 N. W. 156 ; Ladd v. Stevenson, 112 N. Y. 325,
529, 17 L.R.A.(N.S.) 606; In re Ma- 19 N. E. 842, 8 A. S. R. 748.
coluso's Naturalization, 237 Pa. St.
Note : 60 A. S. R. 633.
132, 85 Atl. 149, Ann. Cas. 1914B
And see infra, par. 152 et seq.
226; State v. Watson, 20 R. I. 354, 39
5. Henderson v. Carhondale Coal,
Atl. 193, 78 A. S. R. 871; Aycock v. etc., Co., 140 U. S. 25, 11 S. Ct. 691,
Kimbrough, 71 Tex. 330, 12 S. W. 71, 35 U. S. (L. ed.) 332. As regards
10 A. S. R. 745.
time of vacation of judgments, see
Note : 60 A. S. R. 633.
infra, par. 143 et seq.
And see infra, par. 143 et seq.
6. Waters v. Stickney, 12 Allen
1. Ashlev v. Hyde, 6 Ark. 92, 42 (Mass.) 1, 90 Am. Dec. 122.
Am. Dec. 685.
688

15 R. C. I*

JUDGMENTS

§ 141

power to set aside its own decree in proper cases.7 While the juris
diction of courts to vacate their judgments is spoken of as an inherent
jurisdiction, this does not mean that it is any more potent than
jurisdiction which is conferred by statute. It is not a loose, arbitrary,
and unlicensed jurisdiction, which the court can exercise without
restraint, untrammeled by the observance of the methods prescribed
by law, but it is simply jurisdiction, and no more.8 The power to
set aside a judgment has sometimes been spoken of as vested in all
courts, including those not of record, but the better opinion appears
to be that a court of limited jurisdiction, having once entered a judg
ment, has no authority to vacate it, whether upon proceedings seek
ing a new trial or otherwise.9 The power to open, vacate or set aside
judgments is restricted to the court in which they have been ren
dered,10 and it is an elementary principle of high importance in the
administration of justice that the judgment or decree of a court of
competent jurisdiction is final as to the subject matter determined
and that it cannot be opened before any court of concurrent juris
diction.11 It has been held, however, that where one department of
a superior court makes an order authorizing the issuance of an exe
cution, another department of the same court may, in a proper case,
make an order vacating such previous order. It is the same court act
ing in each instance, and the fact that the orders are made in different
departments is immaterial.12 The discretion of a court in the exercise
of its authority to open or vacate its judgments or orders is treated
elsewhere in this article.18
141. Nature of Authority.—The authority to open or vacate a
judgment is judicial and cannot be exercised directly by the legisla
ture. This department of government can, it is true, enact statutes
which, if constitutional, must control the action of the courts in cases
to be thereafter presented, but, if a judgment has already been entered,
the legislature cannot direct that it be vacated or set aside, nor can
it create grounds for vacating it which were inadequate for that pur
pose when it was entered.14 By reason of its judicial nature, it is
also generally held that the authority to open or vacate a judgment
must be exercised by the court rather than by the judge, and an
7. Redmond v. Collins, 15 N. C. 430, 83 AtL 557, Ann. Cas. 1913E 567.
27 Am. Dec. 208.
And see infra, par. 429.
Note : 90 Am. Dec. 136.
12. Dorland v. Hanson, 81 Cal. 202.
8. Dwver v. Nolan, 40 Wash. 459, 22 Pac. 552, 15 A. S. R. 44.
82 Pac. 746, 111 A. S. R. 919. 5 Ann.
13. See infra, par. 174.
Cas. 890, 1 L.R,A.(N.S.) 551.
14. Note: 60 A. S. R. 634. Gener9. Note: 60 A. S. R. 633.
ally as to the impropriety of legislative
10. Tyler v. Aspinwall, 73 Conn, assumption of judicial powers, sec
493, 47 Atl. 755, 54 L.R.A. 758.
Constitutional Law, vol. 6, p. 160
11. Turgeon v. Bean, 109 Me. 189, et seq.
R. C. L. Vol. XV.-—44.
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order vacating a judgment cannot be made by a judge or chancellor
otherwise than when sitting as a court.15
142. Authority as Affected by Nature of Judgment.—The same
general principles govern the action of the court in vacating judg
ments by confession or by default as in setting aside judgments ren
dered in contested cases. Such material differences as appear to exist
have already been pointed out, or will be noted whenever they occur
hereafter in the general discussion of the vacation of judgments. It
may be added that a great number of the cases involving the vacation
of judgments are those in which the judgment was in fact entered by
default.16 Judgments of United States courts may be vacated on mo
tion in like manner as judgments of state tribunals.17 Even though a
void judgment is a nullity and may safely be ignored by those whose
rights are attempted to be affected thereby,18 it is well settled that a
court will not permit a void judgment to encumber the record but will
remove the ineffectual entry of such judgment from the record of its
proceedings on proper application.19 The vacation of judgments or
decrees in divorce proceedings is treated at length elsewhere in thi«
work,20 as is the vacation or annulment of decrees of adoption.1
Time within Which Relief Grantahle
143. General Rule.—It is well settled that all the judgments,
decrees, or other orders of courts, however conclusive in their char
acter, are under the control of the court which pronounces them
during the term at which they are rendered or entered of record,
and that they may then be set aside, vacated, or annulled by that
court.2 On the other hand, it is an equally well settled rule of the
15. Note: 60 A. S. R. 634.
As to the setting aside in equity of
16. See supra, par. 106, 107, 119. void judgments, see infra, par. 103.
And see infra, par. 177.
20. See Divorce and Separation,
17. Reed v. Vanghan, 15 Mo. 137, vol. 9, pp. 447-456.
55 Am. Dee. 133.
1. See Adoption op Children, vol.
18. Note: 11 Am. Dee. 755. And 1, p. 624 et seq.
see infra, par. 310 et seq.
2. Bronson v. Schulten, 104 U. S.
19. Thomas v. American Freehold 410. 26 U. S. (L. ed.) 797; Wilson v.
Land, etc., Co., 47 Fed. 550. 12 L.R.A. Torbert, 3 Stew. (Ala.) 296, 21 Am.
681; Carlisle v. Killebrew, 91 Ala. 351, Dee. 632; Tvler v. Aspinwall, 73 Conn.
8 So. 355, 24 A. S. R. 915; Stnte v. 493, 47 Atl. 755, 54 L.R.A. 758: State
District Court, 38 Mont. 166, 99 Pac. v. Johlik, 66 Kan. 301, 71 Pac. 572,
291, 129 A. S. R. 636, 35 L.R.A. (N.S.) 61 L.R.A. 265; Follmer v. State, 94
1098; Whitley v. Black, 9 N. C. 179, Neb. 217, 142 N. W. 908, Ann. Cas.
U Am. Dee. 753 and note.
1914D 151: Van Ingen v. Berger, 82
As to the power to set aside void Ohio St. 255, 92 N. E. 433, 19 Ann.
judgments at a subsequent term, see Cas. 799; Avers v. Lund, 49 Ore. 303,
infra, par. 144.
89 Pac. 806,* 124 A. S. R. 1046.
As to the necessity for affidavit of
Notes: 23 A. S. R. 104, 286; 54
merits on an application to set aside A. S. R. 260; 60 A. S. R. 638.
a void judgment, see infra, par. 171.
And see supra, par. 140.
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common law, adhered to in most of the states where not modified by
statute, that a final judgment cannot unless void be vacated or set
aside at a subsequent term by the court that rendered it.8 The court
entering the judgment will not act after the term has ended, no
matter how apparent irregularities and errors may be on the face
of the record,4 and the remedy, in such case, if any exists, is by bill
in equity to obtain relief from the judgment,5 or by appeal to a
higher court.6 In some states, however, a more or less limited con
trol over its judgments, after the expiration of the term at which
they are rendered, has been held to be inherent in the court with
out the aid of legislation,7 and a distinction is sometimes made between
a judgment regular on its face which has been adversely recovered
and a judgment by confession or upon default, the latter being held
to remain indefinitely within the control of the court, and subject to
opening or vacation at any time upon proper cause.8 Some courts
in applying the rule that the common law power of a court to set
aside a judgment regular on its face ends with the expiration of
the term at which it was entered hold that the fact that a petition
was presented on the last day of the term asking for the vacation
of a judgment or order and that a rule had issued thereon does not
change the situation.9 According to other authorities, however, where
3. Bank of United States v. Moss, (N.S.) 715: Comstock v. Boyle, 134
6 How. 31, 12 U. S. (L. ed.) 331; Wis. 613, 114 N. W. 1110, 126 A. S.
Bronson v. Schulten, 104 U. S. 410, R. 1033.
26 U. S. (L. ed.) 797; Tubman v. BalNote: 133 A. S. R. 877.
timore, etc., R. Co., 190 U. S. 38, 23
4. Grannis v. Superior Court, 146
S. Ct. 777, 47 U. S. (L. ed.) 946; Cal. 245, 79 Pac. 891, 106 A. S. R.
Wetmore v. Karrick, 205 U. S. 141, 23.
27 S. Ct. 434, 51 U. S. (L. ed.) 745;
5. State v. Superior Court, 19 Wash.
Nelson v. Meehan, 155 Fed. 1, 83 C. 128, 52 Pae. 1013, 67 A. S. R. 724.
C. A. 597, 12 L.R.A.(N.S.) 374; Ash- See infra, par. 179.
ley v. Hyde, 6 Ark. 92, 42 Am. Dec.
6. Bronson v. Schulten, 104 U. S.
685; Rawdon v. Rapley, 14 Ark. 203, 410, 26 U. S. (L. ed.) 797; Alabama,
58 Am. Dec. 370; State Nat. Bank v. etc., R. Co. v. Bolding, 69 Miss. 255,
Neel, 53 Ark. 110, 13 S. W. 700, 22 13 So. 844, 30 A. S. R. 541.
A. S. R. 185; Norton v. Atchison, etc.,
7. Tyler v. Aspinwall, 73 Conn. 493,
R. Co., 97 Cal. 388, 30 Pac. 585, 32 47 Atl. 755, 54 L.R.A. 758 (stating
Pac. 452, 33 A. S. R. 198; Morgan v. this to be the case in some states).
Havs, Breese (111.) 126, 12 Am. Dec.
Note: GO A. S. R. 654.
147; Davis v. Jenkins, 93 Ky. 353, 20
8. Bredin's Appeal, 92 Pa. St. 241,
S. W. 283, 40 A. S. R. 197; Kemp v. 37 Am. Rep. 677; Pennsylvania Stave
Cook, 18 Md. 130, 79 Am. Dec. 681 ; Co.'s Appeal, 225 Pa. St. 178, 73 Atl.
Alabama, etc., R. Co. v. Bolding, 69 1107, 133 A. S. R. 875.
Miss. 255, 13 So. 844, 30 A. S. R. 541;
Note: 60 A. S. R. 642.
Goss v. McClaren, 17 Tex. 107, 67
And see supra, par. 106, 119.
Am. Den. 646; State v. Superior Court,
9. Pennsylvania Stave Co.'s Appeal,
19 Wash. 128, 52 Pac. 1013, 67 A. 225 Pa. St'. 178, 73 Atl. 1107, 133 A.
S. R. 724; Barbour, etc. v. Tompkins, S. R. 875 and note.
5S W. Va. 572, 52 S. E. 707, 3 L.R.A.
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a motion is made to vacate a judgment within the time in which the
court has power to grant it, it is not indispensable that it be disposed
of within the term.10 There is some doubt whether, the parties to a
judgment may, after the expiration of the term, consent that it be
vacated and the cause retried, where the court is not authorized to
act in the absence of such consent. The rule that consent cannot
confer jurisdiction has been held to apply to such a contingency. At
all events, there can be no doubt that the court is not bound by the
stipulation of the parties, and may refuse to set aside a judgment
after the lapse of the term, though they have agreed that it shall
do so.11
144. Interlocutory, Void and Fraudulent Judgments.—The general
rule just stated denying to a court the power to control its judgments
after the term applies only to final judgments, and where an. order
or judgment is interlocutory only, it may be set aside at a term of
court subsequent to that at which it was entered.12 It has also been
said that a judgment in rem before its final execution is never so
conclusive upon the court which rendered it as to prevent the open
ing of a judgment by default for adequate grounds.18 Where a
judgment is void upon its face it may be vacated upon proper appli
cation regardless of what length of time has interposed since its
entry,14 and it matters not whether the application to set it aside is
made before or after the expiration of the term at which it was
entered.15 A court therefore may annul its final judgment after
the close of the term at which it was rendered, either for want of
jurisdiction of the subject matter or of the parties.16 The power of
superior courts 17 in such cases is inherent and is independent of
statutes fixing designated periods of time within which applications
should be made to have judgments vacated.18 For example if a judg
ment is void as against a defendant, because outside of the issues, as
where personal judgment is entered against a defendant in a fore10. Note: 60 A. S. R. 639.
(N.S.) 474.
11. Note: 60 A. S. R. 640.
Notes: 23 A. S. R, 105; 60 A. S.
12. Iowa v. Illinois, 151 U. S. 238, R. 642, 660.
14 S. Ct. 333, 38 U. S. (L. ed.) 145.
15. White v. Ladd, 41 Ore. 324, 68
13. In re Rochester, 136 N. Y. 83, Pac. 739, 93 A. S. R. 732.
32 N. E. 702, 19 L.R.A. 161.
16. Thomas v. American Freehold
14. People v. Greene, 74 Cal. 400, Land, etc., Co., 47 Fed. 550, 12 L.R.A.
16 Pac. 197, 5 A. S. R. 448; Norton 681; Carlisle v. Killebrew, 91 Ala. 351,
v. Atchison, etc., R. Co., 97 Cal. 388, 8 So. 355, 24 A. S. R. 915; Olnev v.
30 Pac. 585, 32 Pac. 452, 33 A. S. R. Harvey, 50 111. 453, 99 Am. Dec/530
198; State v. District Court, 38 Mont, and note; Winalow v. Anderson, 20
166, 99 Pac. 291, 129 A. S. R. 636, N. C. 1, 32 Am. Dec. 651 and note.
35 L.R,A.(N.S.) 1098; Flowers v.
17. Huffman v. Huffman, 47 Ore.
King, 145 N. C. 234, 58 S. E. 1074, 610, 86 Pac. 593, 114 A. S. R, 943.
122 A. S. R. 444; Long v. Lemoyne,
18. People v. Greene, 74 Cal. 400,
222 Pa. St. 311, 71 Atl. 211, 21 L.R.A. 16 Pac. 197, 5 A. S. R. 448.
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closure suit when the complaint does not show any personal liability,
such judgment may be vacated on motion at any time.19 In har
mony with this rule it has been held that a judgment, void as to the
beneficiaries of a trust, can be attacked by them whenever it is sought
to be enforced against them, and that it is not incumbent upon them
to move to set aside such judgment within any given time.20 A
judgment void for want of jurisdiction over the defendant has been set
aside after the lapse of three years,1 and even after the lapse of
twelve years.2 Numerous decisions affirm that courts also have an
inherent authority to vacate their judgments, whether the term has
lapsed or not, for fraud practiced in their procurement, though there
are authorities which hold that in such cases when the term at which
a final judgment has been entered has expired, and there is no statute
authorizing a party to apply for relief by motion after that term, he
should be required to attack the judgment by an independent action
brought for the "purpose.8
145. Statutory Provisions Authorizing Relief after Term.—In
many of the states a more or less limited control over judgments
after the expiration of the term at which they are rendered has been
expressly conferred upon the courts by statute.4 The statutory period
of time within which a judgment may be vacated may be one which
commences to run only when the party affected thereby shall have
notice or knowledge of the judgment.5 Instead of a contingent an
absolute period may be fixed within which all motions to set aside
judgment for irregularities must be made,6 as for example a period
of three years,7 or six months.8 As a statutory limitation it may be
provided that where a judgment is obtained by default upon con19. Gille v. Emmons, 58 Kan. 118, 33 Okla. 407, 126 Pac. 739, 41 L.R.A.
48 Pac. 569, 62 A. S. R. 609 and (N.S.) 1053.
note.
Note: 58 Am. Dec. 393.
20. Snelling v. American Freehold
5. Rustad v. Bishop, 80 Minn. 497,
Land Mortg. Co., 107 Ga. 852, 33 S. 83 N. W. 449, 81 A. S. R, 282, 50
E. 634, 73 A. S. R. 160.
L.R.A. 168; Atkinson v. Atkinson, 43
1. Mastin v. Gray, 19 Kan. 458, 27 Utah 53, 134 Pac. 595, 47 L.R.A.
Am. Rep. 149.
(N.S.) 499.
2. People v. Greene, 74 Cal. 400,
6. Graves v. Graves, 132 la. 199, 109
16 Pac. 197, 5 A. S. R. 448.
N. W. 707, 10 Ann. Cas. 1104, 10
3. See infra, par. 156.
L.R.A.(N.S.) 216; Powell v. Gott, 13
4. Tyler v. Aspinwall, 73 Conn. 493, Mo. 458, 53 Am. Dec. 153.
47 Atl. 755, 54 L.R.A. 758; Montgom7. Snelling v. American Freehold
ery v. Murphy, 19 Md. 576, 81 Am. Land, etc., Co., 107 Ga. 852, 33 S. E.
Dec. 652; Wardrobe v. Leonard, 78 634, 73 A. S. R. 160; State v. Tate,
Neb. 531, 111 N. W. 134, 126 A. S. R. 109 Mo. 265, 18 S. W. 1088, 32 A.
619; Lang Syne Gold-Min. Co. v. Ross, S. R. 664.
20 Nev. 127, 18 Pac. 358, 19 A. S. R.
8. State v. District Court, 38 Mont.
337; Michael v. American Nat. Bank, 166, 99 Pac. 291, 129 A. S. R. 636,
84 Ohio St. 370, 95 N. E. 905, 38 35 L.R.A. (N.S.) 1098.
L.R.A. (N.S.) 220; Jefferson v. Hicks,
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structive service, a defendant may move within one year to set the
judgment aside.9 A limitation of time may be imposed by statute
for the making of motions on certain grounds to set aside judgments
without imposing similar limitations on motions to vacate judgments
on other grounds.10 Where a statutory time limit is established,
the power of the court to relieve a party from a judgment taken
against him must be exercised within such time,11 and it has been
held that if a statute permits the setting aside of a judgment at any
time within one year, a motion for relief made within the year will
not support an order, made after the expiration of the year, granting
the motion.12 Statutory limitations as to time within which appli
cations of this character shall be made usually apply to cases in
which the proceedings are, in all respects, regular, and do not apply
where there is a defective service of process or an entire absence of it.1*
In those states in which terms of court have been abrogated by statu
tory or constitutional provisions, it is customary to provide limita
tions of time within which motions to set aside judgments must be
made,14 or to provide that the relief which at common law could
be had during the term may be sought within a reasonable time.15
146. Laches as Affecting Right to Relief.—As to the time within
which application to open or vacate a judgment must be made where
the court is authorized to act after the lapse of the term, no precise
rule can be given. If the judgment is void on its face, it is usually
held that no limitation can with propriety be interposed, for the
reason that no amount of acquiescence can make such a judgment
valid.16 Where, however, the judgment is not void on its face, and
may therefore be enforced if permitted to stand on the record, courts
in many instances refuse to exercise their quasi equitable powers to
vacate a judgment after the lapse of the term at which it was entered,
except in clear cases, to promote the ends of justice, and where it
appears that the party making the application is himself without
fault and has acted in good faith and with ordinary diligence. Laches
on the part of the applicant, if unexplained, is deemed sufficient
9. Dumbarton Realty Co. v. Erick- Leonard, 78 Neb. 531, 111 N. W. 134,
son, 143 1a. 677, 120 N. W. 1025, 136 126 A. S. R. 619.
A. S. R. 778, 21 Ann. Cas. 258; AtNote: 58 Am. Dec. 393.
kinson v. Atkinson, 43 Utah 53, 134
12. Nieklin v. Robertson, 28 Ore
Pac. 595, 47 L.R.A.(N.S.) 499. And 278, 42 Pac. 993, 52 A. S. R. 790.
see infra, par. 153.
13. Lowman v. Ballard, 168 N. C.
10. Norton v. Atchison, etc., R. Co., 16, 84 S. E. 21, L.R.A.1915D 427.
97 Cal. 388, 30 Pac. 585, 32 Pac. 452, As to void judgments, see supra, par.
33 A. S. R. 198; Kingsley v. Steiger, 144.
141 Wis. 447, 123 N. W. 635, 31
14. Note: 60 A. S. R. 647.
L.R.A.(N.S.) 1068.
15. People v. Greene, 74 Cal. 400,
11. State v. District Court, 38 Mont. 16 Pac. 197, 5 A. S. R. 448.
166, 99 Pac. 291, 129 A. S. R, 636,
16. Note: 60 A. S. R. 660. And
35 L.R.A.(N.S.) 1098; Wardrobe v see supra, par. 144.
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ground for refusing the relief to which he might otherwise be en
titled.17 Something is due to the finality of judgments,18 and acqui
escence or unnecessary delay is fatal to motions of this character,
since courts are always reluctant to interfere with judgments, and
especially where they have been executed or satisfied.19 The moving
party has the burden of showing diligence-, and unless it is shown
affirmatively the court will not ordinarily exercise its discretion in
his favor.20 As to what delay will amount to laches depriving the
applicant of his right to relief is uncertain and the decisions on this
point vary widely.1 An application to vacate a judgment by con
fession has been refused after eleven years,2 and a delay of fourteen
years after personal service of a summons and complaint in a divorce
suit, and more than nine years after knowledge that a decree had
been entered, has been held to amount to inexcusable laches.8 An
application to set aside a judgment made nearly two years after its
rendition and more than a year after the sale of land thereunder,
where no excuse for such delay was shown, has been declared to be
too late, especially where the charge of wrongdoing was general, no
distinct act being charged.4 And where a person while a witness in
court was summoned in another suit and paid no attention to the
summons, but waited until nearly eighteen months before he moved
to set aside a judgment rendered in the proceedings against him by
default, it has been held that it was then too late to move to set
aside the judgment on the ground that his privilege as a suitor and
17. Frankfort Deposit Bank v. courage laches and delay in the enFrankfort, 191 U. S. 499, 24 S. Ct, forcement of rights, see Equity, vol.
154, 48 U. S. (L. ed.) 276; Norton v. 10, p. 395 et seq.
Atchison, etc., R. Co., 97 Cal. 388, 30
18. Stewart v. Madden, 153 Pa. St.
Pac. 585, 32 Pac. 452, 33 A. S. R. 198; 445, 25 Atl. 803, 34 A. S. B. 713.
Oetgen v. Boss, 47 111. 142, 95 Am.
19. Dorsey v. Kyle, 30 Md. 512, 96
Dec. 468; English v. Aldrich, 132 Ind. Am. Dec. 617.
500, 31 N. E. 456, 32 A. S. B. 270;
20, Kemp v. Cook, 18 Md. 130, 79
Edmundson v. Independent School Am. Dec. 681; McClymond v. Noble,
Dist., 98 la. 639, 67 N. W. 671, 60 84 Minn. 329, 87 N. W. 838, 87 A.
A. S. B. 224; Montgomery v. Murphy, S. B. 354; Wheeler v. Castor, 11 N.
19 Md. 576, 81 Am. Dec.' 652; Nader- D. 347, 92 N. W. 381, 61 L.B.A. 746;
hoff v. Benz, 25 N. D. 165, 141 N. W. Griswold Linseed Oil Co. v. Lee, 1
501, 47 L.R.A.(N.S.) 853; Turner v. S. D. 531, 47 N. W. 955, 36 A. S. B.
Fleming, 37 Okla. 75, 130 Pac. 551, 761.
Ann. Cas. 1915B 831, 45 L.B.A. (N.S.)
1. Note: 60 A. S. R. 661.
265; Hanthorn v. Oliver, 32 Ore. 57,
2. Raney v. McRae, 14 Ga. 589, 60
51 Pac. 440, 67 A. S. R. 518.
Am. Dec. 660.
Notes: 58 Am. Dec. 393; 23 A. S.
3. McElrath v. McElrath, 120 Minn.
R. 106; 30 A. S. B. 545; 60 A. S. B. 380, 139 N. W. 708, 44 L.B.A. (N.S.)
660.
505 and note.
Generally as to the doctrine that
4. Societe Fonciere, etc. v. Milliapart from any question of statutory ken, 135 U. S. 304, 10 S. Ct. 823, 34
limitation courts of equity will dis- U. S. (L. ed.) 208.
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witness had been violated.5 Even a delay of eight months after the
entry of a judgment by default has been deemed proper ground for
overruling a motion to vacate the judgment.6 On the other hand,
a delay of five years has been excused where a judgment of compro
mise was entered and no one having authority to act had any knowl
edge of the facts until after, the expiration of this period.7 It has
also been held that a delay of five years in moving to vacate a judg
ment obtained without jurisdiction will not prevent relief, in the
absence of anything to show that the rights of innocent third per
sons will be affected, or that the plaintiff is in a different position from
what he would have been but for the delay.8
147. Vacation after Appeal or Death of Party.—After an appeal
has been dismissed, power to set aside the judgment on proper cause
shown is restored to the court below.9 The affirmance of an invalid
judgment does not give it any validity, nor deprive the defendant
against whom it is void of his right to have it set aside on motion at
any time.10 Although a lower court is bound by the decree of the
appellate court, and its duty is to put the decree into effect according
to the mandate, and there is no authority to give further relief, yet
if, during the term, there is a showing, whether by motion or other
wise, of fraud or other wrong practiced by the prevailing party, the
lower court has power to vacate a decree and grant a new trial not
withstanding an affirmance by a higher court. This would seem to
be so because, so long as the term of court lasts in which the decree
was made and entered; the decree remains subject to the judicial power
of the court; and if, during such term, it is annulled, such annul
ment vacates what has been done, and the decree stands as if no
appeal had been taken.11 The question of the power of a court to
vacate a judgment after the death of a party frequently arises in regard
to judgments of divorce, and the decisions are not harmonious as to
a surviving party's right to contest the validity of such a decree. A
full discussion of this question is found elsewhere in this work.12
In Whose Favor and against Whom Relief Granted
148. Persons Entitled to Relief Generally.—It is a general and well
settled rule that an irregularity, in order to afford a ground for setting
5. Thornton v. American Writing9. Helm v. Boone, 6 J. J. Marsh.
Machine Co., 83 Ga. 288, 9 S. E. 679, (Kv.) 351, 22 Am. Dec. 75.
20 A. S. R. 320.
10. Gille v. Emmons, 58 Kan. 118,
6. Bannerot v. McClure, 39 Colo. 48 Pac. 569, 62 A. S. R. 609.
472, 90 Pac. 70, 12 L.R.A.(N.S.) 126.
11. Nelson v. Meehan, 155 Fed. 1,
7. United States v. Beebe, 180 U. S. 83 C. C. A. 597, 12 L.R.A.(N.S.) 374.
343, 21 S. Ct, 371, 45 U. S. (L. ed.) And see Appeal and Error, vol. 2,
563.
pp. 290, 291.
8. Stubbs v. McGillis. 44 Colo. 138.
12. See Divorce and Separation,
96 Pac. 1005. 130 A. S. R. 116, 18 vol. 9, p. 453 et seq.
L.R.A.(N.S.) 405.
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aside a judgment, must be prejudicial to the applicant for such re
lief.18 Parties in interest have standing to move the court to set
a judgment aside. For example a judgment admitting a copy of a
lost will to probate and obtained by false and fraudulent misrepre
sentations as to jurisdictional facte may be set aside in a proper pro
ceeding instituted for that purpose by an heir of the testator, in the
court rendering such judgment.14 The right to have a judgment set
aside is not confined to the unsuccessful party,15 but either party
to a judgment who is prejudicially affected by it may move to vacate
it, whether it is apparently rendered for or against him. It may
appear to be a judgment in his favor, as where it is for the recovery
by him of money or property or some other form of relief, but that
which is granted him is less than he asked for and conceives him
self to be entitled to. In such a case, if he is not granted all the
relief to which he is entitled, or the property or money recovered is
less than that for which he has sued, he is prejudiced by the judg
ment and as much entitled to move for its vacation as if he were
.the defendant.16 If several persons are prejudicially affected by a
judgment, any of them may move to vacate it, and none can be
denied relief because the others do not choose to join in the motion
to vacate it.17 A person may, however, be estopped from setting
aside a judgment. For example, if one obtains possession of personal
property as a consequence of a judgment, he cannot, by motion, with
out a return or offer to return the property, have the judgment and
proceedings set aside, on the ground that they were taken without his
knowledge or authority.18 The question as to the estoppel of judg
ments is one which is closely involved in that of the effect of judg
ments as res judicata, and can conveniently be reserved for considera
tion of the latter topic.19
149. Rights of Those Not Parties.—It is often said that if the
parties to a judgment are content to permit it to stand, third persons
cannot be allowed to complain of it or to institute proceedings to
annul it, whether by motion or by independent suit. This is undoubt
edly always true where the third person who is seeking to assail the
judgment is a mere intermeddler and cannot be injured by permit
ting it to stand when assailed.20 Strangers to the record, unless author13. Smith v. Collis, 42 Mont. 350, Reynolds v. Stansbury, 20 Ohio 344,
112 Pae. 1070, Ann. Cas. 1912A 1158. 55 Am. Dec. 459.
Note: 23 A. S. R. 106.
16. Note: 60 A. S. R. 635.
As to who may obtain relief in
17. Note: 60 A. S. R. 635.
equity, see infra, par. 184 et seq.
18. Deering Harvester Co. v. Dono14. Davis v. Albritton, 127 Ga. 517, van, 82 Minn. 162, 84 N. W. 745, 83
56 S. E. 514, 119 A. S. R. 352, 8 A. S. R. 417.
L.R.A.(N.S.) 820.
19. See infra, par. 436.
15. Dedrick v. Charrier, 15 N. D.
20. Note: 60 A. S. R. 636.
515, 108 N. W. 38, 125 A. S. R. 608:
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ized by statute, ordinarily have no standing on which to base an appli
cation to vacate a judgment.1 This rule is merely a special applica
tion of the wide general principle that courts will act only in behalf of
parties who show themselves entitled to such action. They sit to vindi
cate rights at the instance of parties whose rights have been invaded,
and not to vindicate mere abstract principles of justice at the instance
of anyone. All persons making application for the vacation of a judg
ment must show that some legal or equitable right of theirs has been
invaded by the judgment before they can complain of the refusal of
the court to act upon their petition to have it set aside.2 But notwith
standing general expressions to the contrary, it is by no means true
that the right to move for the vacation of a judgment is strictly limited
to the parties to the action. In all those cases in which actions are
prosecuted for the benefit of persons not named as parties, but under
such circumstances that they are bound by the judgment, they are
entitled to have it set aside on proper application where any sufficient
ground for such action exists.8 Thus one whose rights are affected by
a decree construing a will in a proceeding to which he is not a party may maintain a petition to vacate the decree and rehear the case upon
the construction of the will.4 Even those who are strangers to the
record may have standing to move the court to set a judgment aside
for fraud or collusion where it affects their interests and rights,5 and a
junior judgment creditor may move to vacate a judgment entered by
confession on an insufficient statement of indebtedness.9 It has been
held, however, that a judgment honestly confessed by an executor, on
a debt barred by the statute of limitations, cannot be opened by the
creditors of the decedent, in the absence of allegation of fraud or col
lusion, for the purpose of letting in the defense of the statute, although
the effect of the judgment is to diminish the fund for their payment.7
During the pendency of litigation, the rights of the parties may be per
mitted to be assigned and the assignee may thereby acquire the right
to move, either in his own name or in the name of assignors, to have
a judgment vacated, if the same should prejudice their interests.*
Thus one who purchases property after notice of an action has been
filed, and who is therefore bound by any judgment which may be
entered therein, has been held to bear such a relation to the action
that he may move the court for the vacation of any judgment affect1. Wood v. Wood, 136 1a. 128, 113
6. National Power, etc., Co. v. EossN. W. 492, 125 A. S. R. 223, 12 L.R.A. man, 122 Minn. 355, 142 N. W. 818,
(N.S.) 891.
Ann. Cas. 1914D 830.
2. Tyler v. Aspinwall, 73 Conn. 493,
6. Chappel v. Chappel, 12 N. Y.
47 Atl. 755, 54 L.R.A. 758.
215, 64 Am. Dec. 496 and note.
3. Note: 60 A. S. R. 636.
7. Woods v. Irwin, 141 Pa. St. 278,
4. Lumpkin v. Lumpkin, 108 Md. 21 Atl. 603, 23 A. S. R. 282 and note.
470, 70 Atl. 238, 25 L.R.A.(N.S.) 1063.
8. Note: 60 A. S. R. 637.
698

15 R. C. L.

JUDGMENTS

§ 150

ing his rights.9 The grantee of a party to the action who is not
himself named as a defendant, but who is bound by the judgment,
has the same right to have the judgment opened up and make his
defense that his grantor has. Whenever rights of assignees are rec
ognized they are substantially the same as those of the original de
fendants.10 Thus it has been held that a person whose interest in
real estate has been barred by a judgment quieting title rendered
against his grantor in an action to which he was not a party wherein
service was made by publication only has the same right to have
the judgment opened and to make his defense as the party from
whom he obtained such interest.11 Statutes permitting the sub
stitution of the representatives or successors of a deceased litigant in
his place, and entitling them to ask the remedies to which the
litigant, had he lived, might have resorted, have been construed to
include the right to move for the vacation of judgments.12 In those
jurisdictions where the right of a party to a suit to stipulate for its dis
missal without the consent of his attorney of record is denied, it has
been held that a judgment of dismissal entered upon a stipulation
signed by the plaintiff alone may be set aside on application of the
plaintiff's attorney.18
150. Vacation of Judgment against Codefendants.—The rule at
common law is that a judgment is necessarily an entirety, and there
fore, if void as to some of the defendants, is void as to all, and, if
it is to be vacated in part, it must be set aside in toto.14 Thus a
judgment against several defendants, one of whom is dead at the
time it is rendered, is considered as a unit as to all the defendants,
and on a proper motion being made therefor, it can be vacated as
to all.15 But the better rule and that now generally adopted is that
a judgment may be vacated against one defendant and left in force
as against his codefendants.16 Thus the court may set aside a
judgment recovered against two in a civil action to recover damages
for unlawful imprisonment, as to one of the defendants, and permit
it to stand against the other, where it clearly appears that the latter
9. Ladd v. Stevenson, 112 N. Y. 325,
19 N. E. 842, 8 A. S. R. 748.
10. Long v. Long, 112 Minn. 400,
128 N. W. 464, 140 A. S. R. 495.
Note: Ann. Cas. 1912A 1166.
11. Leslie v. Gibson, 80 Kan. 504,
103 Pac. 115, 133 A. S. R. 219, 26
L.R.A.(N.S.) 1063 and note.
12. Wood v. Wood, 136 la. 128, 113
N. W. 492, 125 A. S. R. 223, 12 L.R.A.
(N.S.) 891.
13. Toy v. Haskell, 128 Cal. 558,
61 Pac. 89, 79 A. S. R. 70. Generally
as to a client's right to dismiss or set-

tie a suit without the consent of his
attorney, see Attorneys at Law, vol.
2, p. 1000 et seq.
14. Merrifield v. Western Cottage
Piano, etc., Co., 238 111. 526, 87 N. E.
379, 12$ A. S. R. 148.
Notes: 32 Am. Dec. 604 et seq.; 60
A. S. R. 659; 27 L.R.A.(N.S-) 212.
15. Claflin v. Dunne, 129 111. 241,
21 N. E. 834, 16 A. S. R. 263.
16. Note: 60 A. S. R. 659. Generally as to the reversal of judgments
as to coparties, see Appeal and Error, vol. 2, pp. 268, 269.
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performed acts which would have rendered him liable if sued alone.17
The liability of defendants in a judgment for the payment of money,
originating in a joint and several contract, is several in nature, and
an irregularity in its rendition, as against one defendant, furnishes
no sufficient reason to vacate the judgment regularly rendered as to
the other parties defendant therein. For the same reason if a judg
ment is entered against several obligors on a bond, one of whom
was dead when suit was brought, such irregularity is not a sufficient
ground upon which to vacate a judgment regularly rendered as to
the other defendants.18
151. Necessary Parties; Notice of Proceeding.—In a proceeding
either at law or in equity to annul a judgment, all of the parties
to the judgment should be joined,19 and notice should be given
to them of the application to vacate the judgment.20 The inherent
jurisdiction of a court to vacate its void judgments does not authorize
it to act without notice to the parties even for the purpose of clearing
its records of void judgments. The parties to an action have as much
right to be heard upon the question of the validity of the judgment
as on any other.1 The appearance of a defendant at the hearing
of a motion to set aside a judgment of dismissal, and resting it on
its merits, without any objection that no previous notice had been
given, constitutes a waiver of the usual notice of motion.2 But it
seems that no presumption that a party in interest received notice of
motion to vacate judgment arises, upon appeal from an order vacat
ing a judgment, from the fact that the record is silent upon the
subject.8
;

Grounds for Relief

152. Absence of or Defective Service.—As already seen a judg
ment void for want of jurisdiction may be vacated regardless of the
length of time which may have elapsed since its entry,4 and where a
judgment is rendered without service of summons on the defendant
and without his appearance, the defendant has the right to have
such judgment set aside on proper application.5 For the purposes
17. Sparrow v. Bromage, 83 Conn. 82 Pac. 746, 111 A. S. R. 919, 5
27, 74 Atl. 1070, 19 Ann. Cas. 796, Ann. Cas. 890, 1 L.R.A.(N.S.) 551.
27 L.R.A.(N.S.) 209 and note.
2. Toy v. Haskell. 128 Cal. 558, 61
18. State v. Tate, 109 Mo. 265, 18 Pac. 89, 79 A. S. R. 70.
S. W. 1088, 32 A. S. R. 664.
3. Hettrick v. Wilson, 12 Ohio St.
19. Day v. Goodwin, 104 la. 374, 136, 80 Am. Dec. 337.
73 N. W. 864, 65 A. S. R. 465.
4. See supra, par. 144.
20. Piano Mfg. Co. v. Doyle, 17 N.
5. Morton v. Atchison, etc., R. Co.,
D. 386, 116 N. W. 529, 17 L.R.A. 97 Cal. 388, 30 Pac. 585, 32 Pac. 452,
(N.S.) 606; Hettrick v. Wilson, 12 33 A. S. R. 198; Stubbs v. McGillis.
Ohio St. 136, 80 Am. Dec. 337.
44 Colo. 138, 96 Pac. 1005, 130 A.
, 1. Dwyer v. Nolan, 40 Wash. 459, S. R. 116, 18 L.R.A. (N.S.) 405; Beall .
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of such application advantage may be taken of apparent defects in
the return of service, and the application to vacate cannot be success
fully resisted by proving that the summons was in fact properly
servod.6 The law is otherwise, however, where an amended proof of
service is presented in court before advantage can be taken of the
defective service.7 A defendant against whom a judgment by default
has been rendered upon a false return by the sheriff of service of
summons upon him, and whose property has been sold under an
execution issued upon such judgment, may assail such return in an
action brought to set aside the judgment and sale, without proceed
ing directly against the officer for damages.8
153. Service by Publication.—A court on motion may vacate a
judgment founded on publication of summons, which is not sup
ported by a sufficient affidavit showing diligence to ascertain the loca
tion of the defendant and make personal service upon him.9 In a
number of jurisdictions provision is expressly made by statute for the
relief of defendants upon whom there has been constructive service of
summons and who have defaulted. The usual purport of such statute
is to the effect that when from any cause the summons in an action
has not been personally served on the defendant, the court may allow
such defendant or his legal representatives at any time within a speci
fied period after the rendition of any judgment in such action to
answer to the merits of the original action,10 and it has been generv. Blake, 13 Oa. 217, 58 Am. Dee. v. Allen, 34 S. C. 452, 13 S. E. 650,
513; Harralson v. McArthur, 87 Ga. 27 A. S. R. 831.
478, 13 S. E. 594, 13 L.R.A. 689;
Notes: 54 A. S. R. 249; 60 A. S.
Bernhard v. Idaho Bank, etc., Co., 21 R. 642; 61 A. S. R. 486.
Idaho 598, 123 Pac. 481, Ann. Cas.
As to absence of legal service as con1913E 120; Dobbins v. McNamara, stituting a ground for equitable relief,
113 Ind. 54, 14 N. E. 887, 3 A. S. R. see infra, par. 224.
626; Mastin v. Gray, 19 Kan. 458, 27
6. Reinhart v. Lugo, 86 Cal. 395,
Am. Rep. 149; Reynolds v. Fleming, 24 Pac. 1089, 21 A. S. R. 52.
30 Kan. 106, 1 Pac. 61, 46 Am. Rep.
7. Call v. Rocky Mountain Bell Tel.
86; Edson v. Edson, 108 Mass. 590, Co., 16 Idaho 551, 102 Pac. 146, 133
11 Am. Rep. 393; Magin v. Lamb, 43 A. S. R. 135.
Minn. 80, 44 N. W. 675, 19 A. S. R.
8. Johnson v. Gregory, 4 Wash. 109,
21(5; St. Paul Savings Bank v. Auth- 29 Pac. 831, 31 A. S. R, 907.
ier, 52 Minn. 98, 53 N. W. 812, 18
9. Grigsbv v. Wopschall, 25 S. D.
L.R.A. 498; Taylor v. Granite State 564, 127 N. W. 605, 37 L.R.A. (N.S.)
Provident Ass'n, 136 N. Y. 343, 32 206. And see Process; Publication.
N. E. 992, 32 A. S. R. 749; Lowman
10. Perez v Fernandez v. Fernandez
v. Ballard, 168 N. C. 10, 84 S. E. v Perez, 220 U. S. 224, 31 S. Ct. 412,
21, L.R.A.1915D 427; Sk.jelbred v. 55 U. S. (L. ed.) 443; Blanco v.
Shafer, 15 N. D. 539, 108 N. W. 487, Hubbard, 220 U. S. 233, 31 S. Ct. 415,
125 A. S. R. 614; Goldstein v. Peter 55 U. S. (L. ed.) 447; Gray v. Lawlor,
Fox Sons Co., 22 N. D. 636, 135 N. 151 Cal. 352, 90 Pac. 691, 12 Ann.
W. 180, 40 L.R.A. (N.S.) 566; Shan- Cas. 990; Lilly-Braekett Co. v. Sonholtzer v. Thompson, 24 Okla. 198, 103 nemann, 157 Cal. 192, 106 Pac. 715,
Pac. 595, 138 A. S. R. 877; Crocker 21 Ann. Cas. 1279; Leslie v. Gibson,
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ally held under such statutes that a defendant who has not been
personally served with summons is entitled, as a matter of right, to
have a judgment against him opened and to be permitted to defend,
where he has complied with the provisions of the statute.11 In some
states it has been held not to be an indispensable prerequisite to the
exercise of the right to open a judgment secured without personal
service that the party shall make it appear to the satisfaction of the
court that during the pendency of the action he had no actual notice
thereof in time to appear in court and make his defense. He is not
required in the first instance to do more than show that he has not
been personally served, and that he has a good defense to the action
on the merits which he could have presented had he been informed
of its pendency. But his opponent may show in opposition to the
application that the applicant had actual notice of the action in time
to enter an appearance and present his defense, and that his
failure to do so was owing to his neglect or to his consent to the
judgment.12 In other states, however, under statutes of this kind
it is deemed to be an indispensable prerequisite to the exercise of the
right that the applicant shall make it appear to the satisfaction of
the court that during the pendency of the action he had no actual
notice thereof in time to appear in court and make his defense.1*
After the expiration of the time named in a statute giving the absolute
right to have a judgment set aside because of lack of personal serv
ice, it has been held that a defendant who had no notice of the pen
dency of the action may still apply to have the judgment set aside
under a statutory provision authorizing the court in its discretion
to relieve a party from any judgment taken against him through his
mistake, inadvertence, surprise or excusable neglect.14
154. Irregularity or Uncertainty.—It is generally agreed that a
judgment may be vacated after the lapse of the term for irregularity
if application be made therefor in the proper time and manner.15
80 Kan. 504, 103 Pac. 115, 133 A. three years after its rendition. KingsS. R. 219, 26 L.R.A.(N.S.) 1063; Dun- ley v. Steiger, 141 Wis. 447, 123 N.
lap v. Denison, 83 Kan. 757, 112 Pac. W. 635, 31 L.R.A.(N.S.) IOCS.
598, 31 L.R.A.(N.S.) 1071; Long' v.
11. Note: Ann. Cas. 1912A 1164.
Long, 112 Minn. 400, 128 N. W. 404, And see infra, par. 174.
140 A. S. R. 495; Smith v. Collis,
12. Note: Ann. Cas. 1912A 1165.
42 Mont. 350, 112 Pae. 1070, Ann. 13. Dunlap v. Denison, 83 Kan. 757,
Cas. 1912A 1158 and note.
112 Pac. 598, 31 L.R.A.(N.S.) 1071.
In AVisconsin it is provided by statNote: Ann. Cas. 1912A 1165, 1166.
ute that if a summons has not been
14. Note: Ann. Cas. 1912 A 1164,
personally served on a defendant nor 1165. And see infra, par. 159, 160.
received by him through the post of15. Browning v. Roane, 9 Ark. 354,
flee he shall on application and good 50 Am. Dec. 218; State v. Tate. 109
cause shown be allowed to defend after Mo. 205, 18 S. W. 1088. 32 A. S. R.
iinal judgment at any time within one 664; Bender v. Asken, 14 N. C. 149,
vear after notice thereof and within 22 Am. Dec. 714 and note; Keaton
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To say that a judgment may always be vacated for irregularity is,
however, misleading, and it would seem not sufficient ground for such
relief that some irregularity has occurred during the progress of the
proceeding not inducing or leading to the entry of the judgment at
the time when and the circumstances under which it was entered.
If, on the other hand, by the general law or the rules of the court,
the party in whose favor judgment was entered was not then entitled
to have it entered ite entry may operate as a surprise to his adver
sary, who if not himself at fault is entitled to have undone that which
ought not to have been done. The tendency of the more recent deci
sions is to limit the right to vacate a judgment for irregularity to
those cases in which it appears that the applicant has been substan
tially prejudiced by the alleged irregularity.16 A decree may be set
aside when its terms are so ambiguous as to be incapable of being
rendered certain.17
155. Judgments for or against Deceased Persons or Persons undei
Disability.—If by the decisions of the courts of the state where the
question is presented, a judgment rendered for or against a deceased
person is absolutely void, it must necessarily be vacated on proper
application regardless of the time of its entry.18 Even where the
doctrine obtains that after a court has acquired jurisdiction of a parly,
whether plaintiff or defendant, it is authorized to proceed to judg
ment,19 it is generally held that if a party dies pending the suit it is
irregular to proceed without substituting his representatives, and a
judgment for or against a deceased party may be vacated on applica
tion therefor, though interposed after the lapse of the term.20 In
some jurisdictions it is expressly provided by statute that a judgment
may be vacated for the death of one of the parties before the judg
ment in the action, if proceedings for that purpose are begun within
a prescribed time after the judgment is rendered.1 It has frequently
been held that the legal disability of one against whom a judgment
has been rendered is- ground for vacating or setting aside such judg
ment,2 but an application for such relief on the ground of infancy
or insanity may be denied if there has been a failure to proceed
against the judgment within a reasonable time after the infant reached
v. Banks, 32 N. C. 381, 51 Am. Dec.
20. -Claflin v. Dunne, 129 11l. 241,
393; Knott v. Taylor, 99 N. C. 511, 21 N. E. 834, 16 A. S. R. 263; Kemp
6 S. E. 788, 6 A. S. R. 547.
v. Cook, 18 Md. 130, 79 Am. Dec.
Notes: 23 A. S. R. 10G; 60 A. S. R. 081; Knott v. Taylor, 99 N. C. 511,
652, 654, 655.
6 S. E. 788, 6 A. S. R. 547.
16. Note: 00 A. S. R, 651, 655.
Note: 60 A. S. R. 656.
17. Thompson v. Mann, 65 W. Va.
1. Jefferson v. Hicks, 33 Okla. 407,
648, 64 S. E. 920, 131 A. S. R. 987, 126 Pac. 739, 41 L.R,A.(N.S.) 1053.
22 L.R.A.(N.S.) 1094.
2. Wood v. Wood, 136 la. 128, 113
18. Note: GO A. S. R. 655, 656. N. W. 492, 125 A. S. R, 223, 12
And see supra, par. 57 et seq.
L.R.A.(N.S.) 891; Kemp v. Cook, 18
19. See supra, par. 58.
Md. 130, 79 Am. Dec. 681; Powell v.
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majority or the lunatic became of sound mind.8 So it has been
held that a judgment against an insane person, and a sale of real
estate in satisfaction thereof, will not be set aside long after on the
ground of his insanity if he" was going at large and attending to his
own affairs without objection up to. the time of the sale, and upon
appointment of a committee for him two years later no steps were
taken to set aside the judgment, although he had no other property.4
According to some decisions a judgment entered against an infant
is not an irregularity but an error, and the right to relief on such
ground is not controlled by a statute providing that a judgment shall
not be set aside for irregularity on motion except when made within
a certain time after the rendition of the judgment.5
156. Fraud Generally.—It is generally held that judgments pro
cured by fraud may be set aside or vacated 8 at the instance of one
who himself is not a party to the fraud.7 The principle is well estab
lished that courts of justice have power, on due proceedings had, to
set aside or vacate their judgments and decrees, whenever it appears
that an innocent party without notice has been aggrieved by a judg
ment or decree obtained against him without his knowledge, by the
fraud of the other party.8 This right exists although in consequence
another party not implicated in the fraud or deceit loses the benefit
of the judgment as res judicata.8 There are, however, authorities
Gott, 13 Mo. 458, 53 Am. Dec. 153; 980; Secord v. Powers, 61 Neb. 615.
Keaton v. Banks, 32 N. C. 381, 51 85 N. W. 846, 87 A. S. R. 474; Binsse
Am. Dec. 393.
v. Barker, 13 N. J. L. 263, 23 Am. Dec.
Notes: 60 A. S. R. 656; 39 L.R.A. 720; Furman v. Furman, 153 N. Y.
777 ; 35 L.R.A. (N.S.) 1095.
309, 47 N. E. 577, 60 A. S. R, 629
And see Husband and Wife, vol. and note; Crouse v. McVickar, 207 N.
13, p. 1455; Insanity, vol. 14, p. 615. Y. 213, 100 N. E. 697, 45 L.R.A.(N.S.)
As to insanity as a ground for set- 1159; Micha»l v. American Nat. Bank,
ting a judgment aside in equity, see 84 Ohio St. 370, 95 N. E. 905, 38
infra, par. 204.
L.R.A.(N.S.) 220; Farron v. Dial, 1
3. Kemp v. Cook, 18 Md. 130, 79 McMul. L. (S. C.) 292, 36 Am. Dec.
Am. Dec. 681; Eisenmenger v. Mur- 267; Tennessee Bank v. Patterson, 8
phy, 42 Minn. 84, 43 N. W. 784, 18 Humph. (Tenn.) 363, 47 Am. Dec.
A. S. R. 493.
618.
Note: 60 A. S. R. 656.'
Notes: 14 Am. Dec. 635; 60 A. S. R.
4. Spurloek v. Noe, (Ky.) 43 S. W. 619, 650.
231, 39 L.R.A. 775 and note.
And see supra, par. 144. As to
5. Powell v. Gott, 13 Mo. 458, 53 fraud as a ground for relief in equity,
Am. Dec. 153.
see infra, par. 214 et seq.
6. Ambler v. Whipple, 139 111. 311.
7. Adams v. Adams, 51 N. H. 388,
28 N. E. 841, 32 A. S. R. 202; Woods 12 Am. Rep. 134.
v. Brown, 93 Ind. 164, 47 Am. Rep.
8. Edson v. Edson, 108 Mass. 590,
369; Wood v. Wood, 136 la. 128, 113 11 Am. Rep. 393.
N. W. 492, 125 A. S. R, 223, 12 • 9. Furman v. Furman, 153 N. Y.
L.R.A. (N.S.) 891: Royston v. Horner, 309, 47 N. E. 577, 60 A. S. R. 629
86 Md. 249, 37 Atl. 718, 63 A. S. R. and note.
510; Chirk v. Southern Can. Co., 110
Md. 85, 81 Atl. 271, 36 L.R.A.(N.S.)
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to the effect that a final judgment, in the ahsence of irregularity,
cannot be attacked for fraud by motion in the cause, and that such
attack can be made only by bringing an independent and separate
action.10 A well established limitation of the general rule is that
a judgment cannot be vacated for fraud where the particular fraud
was in issue in the original proceedings. This limitation on th«
general principle will not be modified by the fact that ad-iiiionaJ
evidence may have been discovered since the trial 10 prove the fraud.11
Nor will a judgment be set aside on the ground that the prevailing
party practiced a fraud on the court and on the adverse party by
""mcealing the evidence of his fraud, where the particular fraud,
evidence to establish which is alleged to have been concealed, was the
issue on trial and there adjudicated.12 It has been held that the dis
ability of an insane person terminates with his death, and a pro
ceeding to vacate a judgment fraudulently obtained against him must
be commenced within one year thereafter.18
157. False Testimony or False Representation of Jurisdictional
Facts.—Perjury is not as a rule considered such fraud as warrants the
vacation on motion of a judgment obtained by a party committing
it,14 especially when the perjured evidence was actually presented
and considered in the judgment assailed.1' Some courts, however,
hold that if it appears that the defeated party was without fault or
negligence in not proving at the trial that the adversary's testimony
was false, the admission of material perjured evidence will be suffi
cient to warrant the court in vacating the judgment on motion.16
The intentional production by a litigant of false testimony to estab
lish a cause of action or defense is considered as amounting to such
a fraud as will, in a proper case, justify the annulment of a decree
or judgment resulting therefrom.17 If false swearing, or perjury, is
10. Sharp v. Danville, etc., R. Co., Plaster Co. v. Blue Rapids City, SI
106 N. C. 308, 11 S. E. 530, 19 A. Kan. 730, 106 Pac. 1079, 25 L.R.A.
S. R. 533.
(N.S.) 1237; El Reno Mutual Fire
Note: 32 A. S. R. 213.
Ins. Co. v. Sutton, 41 Okla. 297, 137
11. Thomason v. Thompson, 129 Ga. Pac. 700, 50 L.R.A.(N.S-) 1064; Mc
440, 59 S. E. 236, 26 L.R.A. (N.S.) Dougall v. Walling, 21 Wash. 478, 58.
536; Adams v. Adams, 51 N. H. 388, Pac. 669, 75 A. S. R. 849. As to
12 Am. Rep. 134.
false testimony as a ground for equi- •
12. Thomason v. Thompson, 129 Ga. table relief against a judgment, see
440, 59 S. E. 236, 26 L.R.A.(N.S.) infra, par. 221 et seq.
536.
15. United States v. Throckmorton,
13. Wood v. Wood, 136 1a. 128, 113 98 U. S. 61, 25 U. S. (L. ed.) 93;
N. W. 492, 125 A. S. R. 223, 12 Robinson v. Robinson, 77 Wash. 663,
L.R.A.(N.S.) 891.
138 Pac. 288, 51 L.R.A.(N.S.) 534.
14. Graves v. Graves, 132 la. 199,
16. Koop v. Acken, 90 Neb. 77, 132
109 N. W. 707, 10 Ann. Cas. 1104, N. W. 721, 35 L.R.A. (N.S.) 782; Mc10 L.R.A. (N.S.) 216 and note; Bleak- Dougall v. Walling, 21 Wash. 478, 58
lev v. Barclay, 75 Kan. 462, 89 Pac. Pac. 669, 75 A. S. R. 849.
906, 10 L.R.A.(N.S.) 230; Electric
17. Nelson v. Meehan, 155 Fed. 1,
R. C. L. Vol. XV.—45.
705

§ 158

JUDGMENTS

15 R. C. L.

accompanied by any fraud extrinsic or collateral to the matter in
volved, sufficient to justify the conclusion that but for such fraud
the result would have been different, the judgment may be set aside,18
but in all cases it must appear that the false testimony was wilfully
and purposely given; that it was material to the issue being tried,
and was not merely cumulative, but probably controlled the result.19
Whenever judgment is the result of a fraud perpetrated upon the
court by a false representation of jurisdictional facts, the court ren
dering it may set it aside in a proper proceeding instituted for that
purpose.1 For example if a decree of divorce is obtained upon
constructive service by plaintiff's falsely alleging that he resided in
the county where the action was brought, and' that lns wife was a
nonresident of the state, she is entitled to have the decree set aside
on the ground that it was procured by fraud, and the court will, at
her instance, vacate the decree and dismiss the complaint for want
of jurisdiction.2
158. Collusion or Duress.—The courts will usually decline to grant
relief against a collusive judgment to one who has been a party to
the collusion.8 Thus a decree of divorce secured by colmsion will
not be vacated at -the instance of a party in the absence of duress.4
But a judgment is sometimes procured against a litigant by the collu
sion of his attorneys or other agents representing him in the litigation
with his adversary. A familiar instance of this exists when one of
the parties is a corporation represented by its board of directors, or
by some other agents who collude for the purpose of enabling plaintiff
to procure a judgment against the corporation. In such cases and
in every case in which it appears that a judgment is unjust and is
due to collusion between one party and an agent or representative
of the other, the latter, if innocent, is entitled to have the judgment
against him vacated upon motion, for such collusion is but a species
of fraud, and, as already shown, courts have inherent power to set
aside judgments procured by fraud practiced by one litigant upon
another.5 If a judgment is procured or suffered by collusion of the
parties thereto for the purpose of affecting a third person, he can
83 C. C. A. 597, 12 L.R.A.(N.S.) 374; 56 S. E. 514, 119 A. S. R. 352, 8
Barr v. Post, 59 Neb. 361, 80 N. W. L.R.A.(N.S.) 820; Edson v. Edson,
1041, 80 A. S. R. 680; Secord v. Pow- 108 Mass. 590, 11 Am. Rep. 393.
t-rs, 61 Neb. 615, 85 N. W. 846, 87
2. Cornev v. Corney, 79 Ark. 289,
A. S. R. 474.
95 S. W. 135, 116 A. S. R. 80; Ed18. Graves v. Graves, 132 la. 199, son v. Edson, 108 Mass. 590, 11 Am.
109 N. W. 707, 10 Ann. Cas. 1104, Rep. 393.
10 L.RA.(N.S.) 216 and note.
3. Note: 61 Am. Dec. 465.
19. Koop v. Acken, 90 Neb. 77, 132
4. Robinson v. Robinson. 77 Wash.
N. W. 721, 35 L.R,A.(N.S.) 782; Mc- 663, 138 Pac. 288, 51 L.R.A.(N.S.)
Dons:all v. Walling, 21 Wash. 478, 534 and note. And see Divorce and
58 Pac. 669, 75 A. S. R. 849.
Separation, vol. 9, p. 451.
1. Davis v. Albritton, 127 Ga. 517,
5. Note: 60 A. S. R. 650.
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collaterally impeach it for such fraud or collusion, and may thereby
escape its effect whether it is urged against him as res judicata or for
some other purpose, and it has been said that there are probably
few circumstances under which such a third person could procure
the vacation of the judgment on motion, for such vacating would
necessarily relieve the parties therefrom, and the court, finding that
he against whom it was entered had suffered it for some fraudulent
purpose, would not interfere in his behalf or for his protection.6 Even
though a court will not hesitate to set aside a decree collusively
obtained the proof ought to be very clear to induce it to do so at
the instance of strangers to the suit, though incidentally affected by
the decision of the question involved.7 When a judgment has been
obtained by duress this fact alone suffices as a basis for setting it
aside.8
159. Accident, Surprise, Unavoidable Casualty or Excusable Neg
lect.—Under the statutes of many of the states it is expressly provided
that the judgments of courts of record may be vacated and set aside,
if they have been obtained by accident,9 inadvertence,10 or surprise,11
when the party seeking to set them aside is in no default himself.12
When a proper case is made out the court may grant a motion to
vacate a judgment on one of these grounds, even if the term has
expired at which the judgment was entered.18 A motion for setting
aside a judgment and granting a new trial, upon the ground of
6. Note: 60 A. S. R. 650. And see N. W. 955, 36 A. S. B. 761; Fisk v.
infra, par. 329 et seq.*
Hicks, 29 S. D. 399, 137 N. W. 424,
7. Cochrane v. Deener, 95 U. S. 355, Ann. Cas. 1914D 971.
24 U. S. (L. ed.) 414.
Note: 58 Am. Dec. 393.
8. Farrow v. Dial, 1 McMul. L. (S.
11. O'Brien v. Leach, 139 Cal. 220,
C.) 292, 36 Am. Dec. 267. And see 72 Pac. 1004, 96 A. S. R. 105; Binsse
Patterson v. Keeny, 165 Cal. 465, 132 v. Barker, 13 N. J. L. 263, 23 Am.
Pac. 1043, Ann. Cas. 1914D 232. Dec. 720; Clemmons v. Field, 99 N.
Generally as to what constitutes du- C. 400, 6 S. E. 790, 6 A. S. R. 529;
ress, and the effect thereof, see Duress, Cook v. Moore, 100 N. C. 294, 6 S. E.
vol. 9, pp. 713, 723.
795, 6 A. S. R. 587; Farrow v. Dial,
9. Millspaugh v. McBride, 7 Paige 1 McMul. L. (S. C.) 292, 36 Am. Dec.
(N. Y.) 509, 34 Am. Dec. 360 and 267; Griswold Linseed Oil Co
Lee,
note; Cook v. Moore, 100 N. C. 294, 1 S. D. 531, 47 N. W. 955, 3,i A. S.
6 S. E. 795, 6 A. S. R. 587; Bank of R. 761; Fisk v. Hicks, 29 S. D. 399,
State v. Patterson, 8 Humph. (Tenn.) 137 N. W. 424, Ann. Cas. 1914D 971;
363, 47 Am. Dec. 618.
Kingslev v. Steiger, 141 Wis. 447, 123
Note: 43 L.R.A.(N.S-) 930.
N. W. 635, 31 L.R.A.(N.S.) 1068. As
As to accident as a ground for equi- to surprise as a basis for equitable intable relief against judgments, see in- terference in regard to a judgment,
fra, par. 204.
see infra, par. 206.
10. O'Brien v. Leach, 139 Cal. 220,
12. Bank of State v. Patterson, 8
72 Pac. 1004, 96 A. S. R. 105; Clem- Humph. (Tenn.) 363, 47 Am. Deo.
mons v. Field, 99 N. C. 400, 6 S. E. 618.
790, 6 A. S. R. 529; Griswold Lin13. Cook v. Moore, 100 N. C 294,
seed Oil Co. v. Lee, 1 S. Dt 531, 47 6 S. E. 795, 6 A. S. R. 587.
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surprise or accident, must, however, show the exercise of ordinary
diligence to ascertain the facts by which it is claimed the party was
surprised or prevented from presenting his case.14 A delay of mail
or train or loss of mail may under certain circumstances amount to
accident or surprise for which judgment by default may be set aside.15
Mere forgetfulness of a party to an action is not, however, a sufficient
ground for vacating or setting aside a judgment by default.16 Where,
as is frequently the case, a statute permits judgments to be set aside
for unavoidable casualty or misfortune, preventing the party from
prosecuting or defending, it has been held that one who has suffered
by the dishonesty of his attorney is a victim of casualty and misfor
tune within the meaning of the statute.17 So also it has been held
that a client has a right to rely upon his attorney to inform him as
to the time of trial or of anything required of him for the purpose
of defense, and the failure of such attorney to inform him of the
time of trial, or to appear when the case is called for trial, may
constitute an "unavoidable casualty," which entitles him to a vaca
tion of a judgment rendered by default.18 It seems, however, that
a statute of this character should be construed as referring only
to matters occurring before the entry of the judgment sought to
be vacated, and accordingly the death of the reporter occurring
more than a year after a cause was submitted and three months after
the entry of the decree, leaving his notes uncertified and untrans
latable, has been held not to be a "casualty" within the meaning of
such a statute.19 While it is generally said that a party must be
without fault when he seeks to set a judgment aside it is nevertheless
true that excusable neglect is in itself in some jurisdictions a recog
nized ground for vacating a judgment,20 even at a subsequent term
of court.1 It is the general rule that a judgment may be relieved
against on the ground of excusable neglect, where it was rendered
against one who failed to defend in reliance on another who was
14. Note: 14 A. S. R. 296. And see
20. O'Brien v. Leach, 139 Cal. 220.
infra, par. 161, 169.
,
72 Pac. 1004, 96 A. S. E. 105 and
15. Chicago, etc., R. Co. v. Eastham, note; Simpkins v. Simpkins, 14 Mont.
26 Okla. 605, 110 Pae. 887, 30 L.R.A. 386, 36 Pac. 759, 43 A. S. R. 641;
(N.S.) 740 and note.
Clemmons v. Field, 99 N. C. 400, 6
16. Lovell v. Willis, 46 Mont. 581, S. E. 790, 6 A. S. R. 529; Taylor v.
129 Pac. 1052, Ann. Cas. 1914B 587 Pope, 106 N. C. 267, 11 S. E. 257.
and noie, 43 L.R.A.(N.S-) 930 and 19 A. S. R. 530; Farrow v. Dial, 1
note.
McMul. L. (S. C.) 292, 36 Am. Dec.
17. Anthony v. Karbach, 64 Neb. 267; Griswold Linseed Oil Co. v. Lee,
509, 90 N. W. 243, 97 A. S. R. 662. 1 S. D. 531, 47 N. W. 955, 36 A. S. R.
18. Peterson v. Koch, 110 la. 19, 761; Fisk v. Hicks, 29 S. I). 399, 137
81 N. W. 160, 80 A. S. R. 261 and N. W. 424, Ann. Cas. 1914D 971.
note.
Note: 58 Am. Dec. 393.
19. Dumbarton Realty Co. v. Erick1. Cook v. Moore, 100 N. C. 294, 6
son, 143 1a. 677, 120 N. W. 1025, 136 S. E. 795, 6 A. S. R. 587. '
A. S. R. 778, 21 Ann. Cas. 258.
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chargeable with the duty of defense by virtue of the relation of the
parties,2 and judgment by default has been held to have been prop
erly set aside on the ground of surprise and excusable neglect, when
such judgment was entered through the failure of counsel to act, after
being engaged by defendant to enter a plea for him, and left in
attendance upon the court.8 It seems, however, that a party may be
held excusable for relying upon the diligence of counsel, who has
been neglectful, only when it appears that he himself has not been
neglectful, but has given all proper attention to the litigation.4 The
client must have had no reason to anticipate the failure of his attor
neys to attend to the case,5 and a judgment will not be set aside on
the ground that counsel of record of the party were absent from the
state at the time of the trial, and that he was not represented thereat,
when it appears that he was aware of the absence of his counsel, and
took no steps to engage other counsel, or to take part in the trial
of the case.6 It has been held that defaults incurred by following
in good faith the advice of counsel should be relieved against by
opening the judgment where a meritorious defense exists and espe
cially if the judgment is for a considerable sum,7 and that a case
of excusable neglect may be established so as to justify setting aside
a judgment by a showing that the defendant had neglected to file an
answer because assured by counsel acquainted with the facts that an
answer filed by a codefendant presented a complete defense to the
action.8 So it has been decided to be proper to open a default against
a defendant, where his attorney was informed by the clerk that no
business would be transacted by the court until after a certain date,
and relying upon this statement, he did not appear until such date,
when he found that his pending demurrer had been overruled.9
160. Mistake.—Mistake is frequently made by statute a ground
for vacating a judgment on application after the lapse of the term at
which rendered.10 Where a statute provides that a judgment may
be set aside at a subsequent term, "for mistake, neglect, or omission
of the clerk, or irregularity in obtaining" it, it has been held that a
2. Nash v. Treat, 45 Mont. 250, 122
8. Wicke v. Lake, 21 Wis. 410, 94
Pac. 745, Ann. Cas. 1913E 751 and Am. Dec. 552.
note.
9. Anaconda Min. Co. v. Saile, 16
3. Taylor v. Pope, 106 N. C. 267, Mont. 8, 39 Pac. 909, 50 A. S. R. 472.
11 S. E. 257, 19 A. S. R. 530; Fisk
10. O'Brien v. Leach, 139 Cal. 220,
v. Hicks, 29 S. D. 399, 137 N. W. 72 Pac. 1004, 96 A. S. R. 105; Clem424, Ann. Cas. 1914D 971.
mons v. Field, 99 N. C. 400, 6 S. E.
4. Note: 80 A. S. R. 265.
790, 6 A. S. R. 529; Cook v. Moore,
5. Peterson v. Koch, 110 La. 19, 81 100 N. C. 294, 6 S. E. 795, 6 A. S. R.
N. W. 160, 80 A. S. R. 261 and note. 587; Farrow v. Dial, 1 McMul. L.
6. Lanfear v. Mestier, 19 La. Ann. (S. C.) 292, 36 Am. Dec. 267; Gris497. 89 Am. Dec. 658.
wold Linseed Oil Co. v. Lee, 1 S. D.
7. Whereatt v. Ellis, 70 Wis. 207, 531, 47 N. W. 955, 36 A. S. R. 761;
35 N. W. 314, 5 A. S. R. 164.
Fisk v. Hicks, 29 S. D. 399, 137 N. W.
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court may vacate a judgment rendered on the pleadings because of
a misapprehension as to what allegations they in fact contained.11
A mistake, even though it relates to a matter concerning which the
party is charged by law with notice, may afford a sufficient ground
for having a judgment set aside.12 For example a judgment by
default may be set aside for excusable mistake and an honest mis
understanding by defendant, if it appears that he was informed by
his counsel on Monday that the case was set for Tuesday, and, believ
ing that Tuesday of the next week was intended, he attended at that
time, and then, for the first time, found that judgment had gone
against him by default.18 But a judgment by default cannot be set
aside by motion filed at a subsequent term merely on account of an
irregularity which consists solely in the failure of the clerk to note
such judgment on his appearance docket, and in the omission of
the plaintiff to give notice of it in a legal periodical, as required
by a rule of court.14 In some jurisdictions it is held that a statute
authorizing relief from a judgment entered against a party through
his mistake is not restricted to mistakes of fact but authorizes relief
to be granted on account of a mistake of law.15 It would seem, how
ever, that relief upon such ground should be granted with extreme
caution, and only in a limited class of cases.16 Statutes providing
for relief on the ground of mistake do not authorize the court at a
subsequent term to set aside a judgment duly rendered for mere
errors of law committed by the court.17 If a case is brought regularly
on for trial, or is regularly submitted for decision though upon default,
and the court makes some erroneous ruling or decision during the
progress of the trial, or draws an incorrect conclusion from the evi
dence or from the findings or conceded facts or erroneously determines
the pleadings of a party to be sufficient or insufficient, its action is
not irregular, and its judgment may not be vacated after the close of
the term on the ground that its action was in some respects erro
neous.18 The power conferred by statute to vacate and set aside a
judgment and relieve a party therefrom when taken against him
424, Ann. Cas. 1914D 971; Kingsley
14. Van Ingen v. Berger, 82 Ohio
v. Steiger, 141 Wis. 447, 123 N. W. 255, 92 N. E. 433, 19 Ann. Cas. 799.
635, 31 L.R.A.(N.S.) 1068.
15. Douglass v. Todd, 96 Cal. 655,
Notes: 58 Am. Dec. 393; 60 A. S. 31 Pac. 623, 31 A. S. R. 247; Baxter
R. 651.
v. Chute, 50 Minn. 164, 52 N. W. 379,
As to mistake as a ground for equi- 36 A. S. R. 633.
table relief, see infra, par. 205.
Note: 96 A. S. R. 110, 111.
11. Cooper v. Rhea, 82 Kan. 109,
16. Douglass v. Todd, 96 Cal. 655,
107 Pac. 799, 136 A. S. R. 100, 20 31 Pac. 623, 31 A. S. R. 247.
Ann. Cas. 42, 29 L.R.A.(N.S-) 930.
17. Bank of United States v. Moss,
12. Jean v. Hennessy, 74 1a. 348, 6 How. 31, 12 U. S. (L. ed.) 331.
37 N. W. 771, 7 A. S. R. 486.
Note: 58 Am. Dec. 393.
13. Hanthorn v. Oliver, 32 Ore. 57,
18. Note: 60 A. S. R. 653.
51 Pac. 440, 67 A. S. R. 518.
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through his mistake, inadvertence, surprise or excusable neglect does
not extend to a judgment which necessarily follows the verdict. In
the latter case, relief is obtainable by motion for new trial made at
the term when the judgment was rendered.19
161. Negligence or Mistake of Attorney; General Rules.—Under
the statutes entitling parties to relief from judgments taken against
them through mistake, inadvertence or excusable neglect, some confu
sion has arisen respecting the rule applicable when the ground upon
which relief is sought is not the negligence or mistake of the party
personally, but of the attorney employed to manage the case. In
some jurisdictions the negligence or mistake of an attorney is not
imputable to his client, and does not debar him from obtaining relief
from a judgment due thereto,20 but the decisions in most of the state?
are to the effect that the neglect or mistake of an attorney or agent
must be treated as that of his principal, and hence whenever the
mistake, negligence or inadvertence relied upon is of so gross a char
acter that it would not have entitled the party to relief had it been
his own, it is equally unavailable to procure him relief when attribut
able to his attorney.1 On the other hand, while there are a few cases
which speak in such general terms of the mistake or negligence of an
attorney not being ground entitling the client to relief, as apparently
to justify the conclusion that in every case no relief can be had except
where the mistake, neglect or inadvertence was that of the client him
self,2 the great weight of authority is clearly to the effect that since
that which a person does through his agent is in law deemed to have
been done by himself, where a party commits a cause to the agency
of an attorney the excusable neglect or inadvertence of such attorney,
whereby judgment is taken against the party, is as much available
to authorize the court to set aside the judgment as though the neglect
or inadvertence had been that of the party himself.8 When there
fore relief is sough't by a party from a judgment taken against him
through the mistake, inadvertence, surprise or neglect of his attorney,
inquiry must be made into all the attendant circumstances for the
purpose of determining whether such mistake, inadvertence, surprise
or neglect is of such a character that it would warrant relief had it
19. Clemmons v. Field, 99 N. C. L.R.A.(N.S.) 858.
400, 6 S. E. 790, 6 A. S. R. 529. And
And see Attorneys at Law, vol. 2,
see New Trial.
p. 965; Principal and Agent. As to
20. Taylor v. Pope, 106 N. C. 267, negligence of attorneys on grounds for
11 S. E. 257, 19 A. S. R. 530.
equitable relief against judgments, see
Note: 96 A. S. R. 109.
infra, par. 209.
1. Spaulding v. Thompson, 12 Ind.
2. Note: 96 A. S. R. 108.
477, 74 Am. Dec. 221; Babcock v.
3. O'Brien v. Leach, 139 Cal. 220,
Brown, 25 Vt. 550, 60 Am. Dec. 290. 72 Pac. 1004, 96 A. S. R. 105 and
Notes: 58 Am. Dec. 396; 80 A. S. note; Whereatt v. Ellis, 70 Wis. 207,
R. 366 et seq.; 96 A. S. R. 108; 27 35 N. W. 314, 5 A. S. R. 164.
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been due to the party rather than to the attorney, and if this question
can be answered in the affirmative, relief should be granted; otherwise
it should be denied.4
162. Application of Rules.—A judgment has been vacated on the
ground of excusable neglect on the part of an attorney where the
defendant resided in a county other than that in which the action
was commenced, and where his attorney, acting under a mistaken
impression that the client was served with process in the county of
his residence, failed to answer within the time specified.5 So it has
been held that the serious sickness of an attorney's wife is an unavoid
able casualty, excusing his nonattendance at court at the time his
client's case is set for trial, and is ground for setting aside a judg
ment rendered at that time dismissing the action for want of prose
cution.6 Relief has likewise been granted when the defendant's
attorney with leave of court absented himself from the trial on account
of his own illness.7 On the other hand, it has been held that a judg
ment will not be vacated on the theory that a litigant has been un
justly deprived of his day in court by fraud, accident or mistake, where
the only fact in the case is that the attorney forgot the day set for
the trial in court.8 The extreme business of counsel with other pro
fessional matters or other business at the time of trial is not a ground
for relief from a judgment by default granted by reason of the absence
of such counsel.9 nor will the fact that the attorney of a litigant
was not aware that the case had been set for trial entitle the party
to relief in the absence of proof. that the eounsel could not by the
exercise of reasonable diligence have ascertained the condition of the
cause and been present at its trial.10 The writing of a letter to a
clerk of a court asking to be advised of papers filed in a particular
pending suit, and to have copies sent, "if not too much trouble," will
not excuse negligence where the attorneys took no further steps to
inform themselves of the condition of the case until after the decree
was rendered.11 And where the answer in an action is sent by regis
tered mail by the defendant's attorney to a local attorney to be filed,
the fact that a registry receipt is not returned to the sender has been
held sufficient to put him on notice that the answer was not delivered
to the local attorney, so as to defeat a motion to avoid a judgment
entered by default.12 An attorney's mistake of judgment as to the
4. Note : 96 A. S. R. 109.
Am. Dec. 290.
5. O'Brien v. Leach, 139 Cal. 220,
9. Note: 80* A. S. R. 268.
72 Pac. 1004, 96 A. S. R. 105.
10. Riley v. Louisville, 2 La. Ann.
6. Learning v. McMillan, 59 Ark. 965, 46 Am. Dec. 560.
162, 26 S. W. 820, 43 A. S. R. 26
11. Williams v. Westcott, 77 la. 332,
and note.
42 N. W. 314, 14 A. S. R. 287.
7. Harralson v. McArthur, 87 Ga.
12. Carr v. Jeffersonville First Nat.
478, 13 S. E. 594, 13 L.R.A. 689.
Bank, 35 Ind. App. 216, 73 N. E. 947,
8. Babcock v. Brown, 25 Vt. 550, 60 111 A. S. R. 159.
712

15 R. C. L.

JUDGMENTS

§ 163

law, or his ignorance of facta which he ought to have known, has been
held not to be sufficient ground for vacating a judgment of dismissal
entered upon his motion.18 Nor will a decree be vacated on the ground
that the party's attorney conspired to defeat his client's rights in stipu
lating to dismiss an appeal, when it appears that he simply erred in
judgment and intended to bring another action.14
163. Unauthorized Appearance or Compromise by Attorney.—
Whether relief may be had against a judgment where process has
not been served and the appearance of the party complaining has
been entered by an attorney not authorized to do so is a question
upon which the authorities are in conflict.15 According to the
doctrine of the earlier decisions, followed even at the present time
in some jurisdictions, the appearance of an attorney for a party,
though without authority, is deemed sufficient to give the court juris
diction over his person, and upon such appearance the court will
proceed to judgment and leave the party to his remedy against the
attorney unless the latter is insolvent, or appears under suspicious
circumstances or through the procurement of the adverse party. On
the other hand it is now held in many of the states that irrespective
of the question of an attorney's solvency, judgments resting upon
the unauthorized appearance of an attorney will be relieved against
on proper application.18 But even when the appearance is not directly
authorized, a corporation by permitting the suit to be conducted in its
name and with its knowledge may be estopped from objecting.17 A
party who does not disclaim the authority of an attorney who assumes
to represent him in an action, when it is his duty to do so, may not
do so afterwards. He cannot take the hazard of a trial, and, when
unsuccessful; allege as ground for vacating the judgment that the
attorney who conducted the trial had no authority.18 In this country
it is the general rule that an attorney merely by virtue of his employ
ment as such has no implied power to compromise and settle his
client's cause of action, and it has accordingly been held that where
an attorney makes a compromise or settlement, without authority
from his client so to do, the court has power to vacate the judgment
and order the agreement of settlement to be stricken from the files, at
least when the parties can be put in statu quo.19
13. Bacon v. Mitchell, 14 N. D. 454,
17. Thompson v. Hemenway, 218
106 N. W. 129, 4 L.R.A.(N.S.) 244. 11l. 46, 75 N. E. 791, 109 A. S. R.
14. Meisenheimer v. Meisenheimer, 239.
55 Wash. 32, 104 Pac. 159, 133 A. S.
18. Bacon v. Mitchell, 14 N. D. 454,
R. 1005.
106 N. W. 129, 4 L.R.A.(N.S-) 244.
16. Note: 60 A. S. R. 648.
19. Turner v. Fleming, 37 Okla. 75,
16. And see Appearances, vol. 2, 130 Pac. 551, Ann. Cas. 1915B 831,
p. 326; Attorneys at Law, vol. 2, p. 45 L.R.A.(N.S.) 265. And see Attor984 et seq.
neys at Law, vol. 2, pp. 995-998.
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164. Denial of Relief on Grounds Available by Way of Defense.—
Matters which might have been available in the proceedings resulting
in the judgment cannot be invoked as a basis of vacating the judg
ment. For example, the supreme court of the United States has
held that the repugnancy of a state statute to the federal constitution
cannot be successfully invoked in support of a motion to set aside
a judgment as void, where the invalidity of such statute would have
been available to defeat the recovery of a valid judgment, if it had
been pleaded or otherwise presented in the state court as a defense
in the proceedings in the original action.20 Questions of this char
acter, involving the principle of res judicata, are treated elsewhere
in this article.1
Procedure to Obtain Relief
165. In General.—When a judgment, not void on its face, is once
entered, it must stand as the judgment in the cause until it is vacated,
modified, reversed, or disposed of by some means provided by law,
and although the granting of a motion for a new trial usually has
the effect ipso facto of vacating the judgment,2 it has been held that,
in the absence of matter of estoppel against the party claiming under
it to assert the validity or finality of the first judgment, the entry of
a second judgment in the same action is not a vacation of the first
judgment if there is nothing further in the record to show that the
first judgment has been- regularly canceled or vacated.8 There is no
uniform method of procedure in the various states for vacating or
setting aside judgments, some jurisdictions still retaining the com
mon law procedure, while in others a petition or motion is required
to invoke the. assistance of the court,4 but if the only person whose
rights are affected by the vacating of a judgment or decree does not
complain thereof, a third person will not be heard to object that the
method of obtaining relief was not proper.5 The manner of obtain
ing relief against a decree of a court of equity is treated at length
elsewhere in this work.6
166. Writ of Error Coram Nobis.—At common law a writ of error
coram nobis or, as it is sometimes termed coram vobis, was one of the
direct proceedings for setting aside a judgment.7 The unvarying test
20. Manlev v. Park, 187 U. S. 547,
4. See infra, par. 168.
23 S. Ct. 208, 47 U. S. (L. ed.) 206.
5. Yarnell v. Brown, 170 111. 362, 48
1. See infra, par. 429 et seq.
N. E. 909, 62 A. S. R. 380.
2. Wagner v.. Northern Life Ins. Co.,
6. See Equity, vol. 10, p. 562 et
70 Wash. 210, 126 Pac. 434, 44 L.R.A. seq.
(N.S.) 338 and note. And see New
7. Hurlbut v. Thomas, 55 Conn. 181,
Trial.
10 Atl. 556, 3 A. S. R. 43; Peak v.
3. Wagner v. Northern Life Ins. Co., Shasted, 21 111. 137, 74 Am. Dee. 83;
70 Wash. 210, 120 Pac. 434, 44 L.R.A. Sanders v. State, 85 Ind. 318, 44 Am.
(N.S.) 338 and note.
Rep. 29.
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of the right to this writ was mistake or lack of knowledge of facts
inhering in the judgment itself.8 It was available to obtain a review
of a judgment by the court which entered it where it appeared that
certain mistakes of fact had occurred which had not been put in
issue or passed upon by the court, such as the death of a party,
coverture, infancy, error in process, or mistake of the clerk,9 but
errors of law were excluded from the causes on account of which the
writ might issue.10 The writ could not be employed to obtain relief
from the misfortune of being unable to prosecute an appeal for the
correction of errors of law. Hence, it could not be granted on the
ground that the defendant was prevented from appealing his case
because of his inability to make up a record embodying his exceptions
within the time allowed by law.11 A writ of error coram nobis, or
a motion in lieu of it, is not a proper process to reverse a judgment,
because of the defendant's insanity, as the judgment can only be
affected in equity, which has jurisdiction in such case.12 Where a
judgment is suffered by a party under circumstances under which at
common law a writ of error coram nobis would lie, the practice now
generally prevailing is to obtain relief by motion to vacate the judg
ment,18 but the statement frequently made that the writ is entirely
obsolete is incorrect. Probably it is abolished by the provisions of
the codes of those states which, departing from the rules of the
common law, have enacted what was intended to be a complete code
of procedure, and have provided for remedies other than by this
writ to accomplish the purposes otherwise sought by it. Where,
however, the common law has been adopted and has not been modified
by any statute expressly abolishing this writ, or impliedly displacing
it by providing other remedies for the same purpose, the writ must
be regarded as still available both in civil and criminal prosecutions.14
167. Writ of Audita Querela.—At common law the writ of audita
querela lay in behalf of a defendant in a judgment to be relieved
from oppression of the plaintiff where matter of defense arose after
8. Collins v. State, 66 Kan. 201, 71 dett, 28 W. Va. 601, 57 Am. Rep. 687.
Pac. 251, 97 A. S. B. 361 and note,
Note: 23 A. S. R. 107.
60 L.K.A. 572.
10. Note: 97 A. S. R. 369.
9. Wetmore v. Karrick, 205 U. S.
11. Collins v. State, 66 Kan. 201,
141, 27 S. Ct. 434, 51 U. S. (L. ed.) 71 Pac. 251, 97 A. S. R. 361 and note,
745 : King v. State Bank, 9 Ark. 185, 60 L.R.A. 572.
47 Am. Dee. 739 ; Peak v. Shasted, 21
12. Withrow v. Smithson, 37 W. Va.
111. 137, 74 Am. Dec. 83; Sanders v. 757, 17 S. E. 316, 19 L.R.A. 762.
State, 85 Ind. 318, 44 Am. Rep. 29 ;
13. See infra, par. 168.
Kemp v. Cook, 18 Md. 130, 79 Am.
14. Sanders v. State, 85 Ind. 318,
Dec. 681 ; Land v. Williams, 12 Smedes 44 Am. Rep. 29.
& M. (Miss.) 362, 51 Am. Dec. 117;
Note: 97 A. S. R. 372.
Tyler v. Morris, 20 N. C. 625, 34 Am.
For full discussion of this writ, and
Dec. 395; Giddings v. Steele, 28 Tex. its use, see Appeal and Error, vol. 2,
733, 91 Am. Dec. 336; King v. Bur- p. 305 et seq.
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the judgment, or was not available at the time of trial.15 The pro
ceeding by writ of audita querela was regarded as a direct attack on
the judgment in all cases to which it could be properly applied. It
was in the nature of a bill in equity, and relief could not be obtained
under it on account of errors of the court in matters of law or of
fact, which might have been corrected by a writ of error in some
appellate proceeding.16 This writ, like the writ of error coram
nobis, has fallen into desuetude and has been generally replaced by
motion to set aside a judgment,17 and by the use of bills in chan
cery,18 but in cases arising to-day upon motion which would formerly
have been by audita querela it seems that the same mode of trial
ought to prevail as prevailed at common law in such proceedings,
namely by jury trial.19
168. Motion or Petition.—In most jurisdictions in all instances
in which relief against a judgment could formerly have been ob
tained upon a writ of error coram nobis or audita querela, the same
object at the present time may be effected by filing with the court
rendering the judgment a motion to set it aside,20 or a petition,1
setting forth the judgment or order, the grounds for vacating it, and
the defense to the action, if the party making the application is the
defendant.2 An amendment may be made to a motion to set aside
a judgment in which other grounds are added to the motion.8 Upon
the filing of such motion or petition embodying the facts or supported
by accompanying affidavits, the proper practice is for the court requir15. Electric Plaster Co. v. Blue Rap- 21 111. 137, 74 Am. Dec. 83 ; Harding
ids City, 81 Kan. 730, 106 Pac. 1079, v. Hawkins, 141 111. 572, 31 N. E.
25 L.R.A.(N.S.) 1237; Elliot v. Porter, 307, 33 A. S. R. 347; Electric Plaster
5 Dana (Ky.) 299, 30 Am. Dec. 689; Co. v. Blue Rapids City Tp., 81 Kan.
Nichols v. Dissler, 31 N. J. L. 461, 86 730, 106 Pac. 1079, 25 L.R.A.(N.S.)
Am. Dec. 219; Clark v. Rowling, 3 1237; Powell v. Gott, 13 Mo. 458, 53
N. Y. 216, 53 Am. Dec. 290.
Am. Dec. 153; Reed v. Vanghan, 15
16. Note: 23 A. S. R. 107.
Mo. 137, 55 Am. Dec. 133; Lang Syne
17. See infra, par. 168.
Gold-Min. Co. v. Ross, 20 Nev. 127, 18
18. Elliot v. Porter, 5 Dana (Ky.) Pac. 358, 19 A. S. R. 337; Nichols v.
299. 30 Am. Dec. 689.
Dissler, 31 N. J. L. 461, 86 Am. Dec.
19. Harding v. Hawkins, 141 111. 219 ; Ladd v. Stevenson, 112 N. Y. 325,
572, 31 N. E. 307, 33 A. S. R. 347. 19 N. E. 842, 8 A. S. R. 748.
For a full discussion of the nature and
Notes: 97 A. S. R. 370; 3 Eng. Rul.
use of this writ, see Audita Qukrela, Cas. 281.
vol. 2, p. 1159.
1. Davis v. Albritton, 127 Ga. 517,
20. Harris v. Hardeman, 14 How. 56 S. E. 514, 119 A. S. R. 352, 8
334, 14 U. S. (L. ed.) 444; Pearce v. L.R.A.(N.S.) 820.
Rice, 142 U. S. 28, 12 S. Ct. 130, 35
2. Wardrobe v. Leonard, 78 Neb.
U. S. (L. ed.) 925; Wetmore v. Kar- 531, 111 N. W. 134, 126 A. S. R. 619.
rick. 205 U. S. 141, 27 S. Ct. 434, 51 As to showing of meritorious defense,
U. S. (L. ed.) 745; King v. State see infra, par. 169.
Bank, 9 Ark. 185, 47 Am. Dec. 739;
3. Albright-Pryor Co. v. Pacific SellPeople v. Greene, 74 Cal. 400, 16 Pac. ing Co., 126 Ga. 498, 55 S. E. 251, 115
197, 5 A. S. R. 448; Peak v. Shasted, A. S. R. 108.
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ing the plaintiff to show cause, at an appointed time, why the judg
ment in his favor should not be set aside and vacated.4 The appear
ance of a defendant specially to move for the vacation of a judgment
does not constitute a waiver of the question of jurisdiction or validate
a judgment void for want of jurisdiction over the person of the
defendant.5 If a motion is made to vacate a judgment because the
proof of service of process on file when a judgment is entered is
insufficient, the plaintiff may meet such motion by a counter-motion
to be permitted to file, nunc pro tunc, as of the date of the judgment,
an amended proof of such service, and if his motion is granted, the
motion to vacate the judgment should be denied.6 A motion to
vacate or set aside a judgment is a direct, and not a collateral, attack,7
but the rules by which it is to be determined are sometimes those
applicable to direct, and at other times those applicable to collateral,
attacks.8
169. Affidavit in Support of Application; In General.—The appli
cation to open or vacate a judgment is usually required to be sup
ported by an affidavit showing the grounds on which the relief is
sought,8 and in addition to this, the applicant must show a mer
itorious defense to the action, where the judgment against which
relief is sought was entered in due course by a court having jurisdic
tion.10 The object of the requirement is to relieve the court from
4. Bacon v. Mitchell, 14 N. D. 454, ing v. Hawkins, 141 111. 572, 31 N. E.
106 N. W. 129, 4 L.B.A.(N.S.) 244; 307, 33 A. S. R. 347; Sturgis v. Fay,
Long v. Lemoyne, 222 Pa. St. 311, 71 16 Ind. 429, 79 Am. Dec. 440; Shickle,
Atl. 211, 21 L.R.A.(N.S.) 474; Far- etc., Iron Co. v. Wiley Const. Co., 61
row v. Dial, 1 McMul. L. (S. C.) 292, Mich. 226, 28 N. W. 77, 1 A. S. R.
36 Am. Dec. 267.
571 ; Baxter v. Chute, 50 Minn. 164,
5. Bennett v. Supreme Tent, etc., 40 52 N. W. 379, 36 A. S. R, 633 ; CitiWabh. 431, 82 Pac. 744, 2 L.R.A.(N.S.) zens' Nat. Bank v. Branden, 19 N. D.
389.
489, 126 N. W. 102, 27 L.R.A.(N.S.)
6. Herman v. Santee, 103 Cal. 519, 858; Naderhoff v. Benz, 25 N. D. 105,
37 Pac. 509, 42 A. S. R. 145.
141 N. W. 501, 47 L.R.A.(N.S.) 853;
7. People v. Greene, 74 Cal. 400, 16 Hettrick v. Wilson, 12 Ohio St. 136,
Pac. 197, 5 A. S. R. 448 and note; 80 Am. Dec. '337; Woods v. Irwin, 141
Rcinhart v. Lugo, 86 Cal. 395, 24 Pac. Pa. St. 278, 21 Atl. 603, 23 A. S. R.
1089, 21 A. S. R. 52. For collateral 282; Griswold Linseed Oil Co. v.
attack, see infra, par. 310 et seq.
Lee, 1 S. D. 531, 47 N. W. 955, 36
8. Notes: 58 Am. Dec. 393; 23 A. A. S. R. 761; Fisk v. Hicks, 29 S. D.
S. R. 104.
399, 137 N. W. 424, Ann. Cas. 1914D
9. Dunlap v. Denison, 83 Kan. 757, 971; Atkinson v. Atkinson. 43 Utah
112 Pac. 598, 31 L.R.A.(N.S.) 1071; 53, 134 Pac. 595, 47 L.R.A.(N.S.) 49.9;
Griswold Linseed Oil Co. v. Lee, 1 S. Douglas v. Badger State Mine, 41
D. 531, 47 N. W. 955, 36 A. S. R. Wash. 266, 83 Pac. 178, 4 L.R.A.
761. And see supra, par. 168.
(N.S.) 196; Whereatt v. Ellis, 70 Wis.
10. Grav v. Lawlor, 151 Cal. 352, 207, 35 N. W. 314, 5 A. S. R. 164;
90 Pac. 691, 12 Ann. Cas. 990; Ban- White v. Hinton, 3 Wyo. 753, 30 Pac.
nerot v. McClure, 39 Colo. 472, 90 953, 17 L.R.A. 66.
Pac. 70, 12 L.R.A. (N.S.) 126; HardNote: 14 A. S. R. 295.
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the duty of setting aside its own judgments for technical grounds
only.11 It is generally sufficient if a prima facie case of merit is
established on the affidavit of the party himself,12 or of his attorney
having knowledge of the facts,1* but in some jurisdictions it has been
held that, in addition to a sufficient technical affidavit of merits, the
moving party must set out a defense which goes to the merits of the
action, and that strict practice requires that such showing of merits
should be made by a proposed answer, verified, served, and filed with
the motion,14 so that it may be determined whether there is a suffi
cient defense to the action.15 If, however, an answer showing a
meritorious defense was tendered by the applicant with his petition
for the vacation of a judgment, and was before the court so that its
sufficiency could be determined, the fact that it was not formally
filed has been held not to be mate-rial.16
170. Sufficiency of Affidavit of Merits.—An affidavit of merits is
not sufficient when a party merely makes a general statement that
he has a good defense to the action, but the necessary facts must be
averred.17 For example, it has been held that an affidavit is not
sufficient as a basis for setting aside a judgment entered after trial
ex parte where it recites simply that defendant has fully stated his case
to his attorney, who has advised him that he has a good defense on
the merits to plaintiff's, action.18 One test of the sufficiency of
such an affidavit is whether the party subscribing it as affiant could
truthfully swear to everything contained therein, and yet there exist
no defense to the cause of action. Someone familiar with the case
should on positive knowledge disclose the facts of the defense to the
court, that it may, in the exercise of its discretion upon the facts
disclosed, determine whether a meritorious defense exists, and deter
mine also whether the judgment should be vacated to allow trial of the
issues so presented.19 It seems that an affidavit made in support of
a motion to set aside a default judgment, which does not add materi
ally to the showing of merits made by the pleadings, may be held to
be insufficient.20 The defense of a discharge, under the law of bank
ruptcy, of a claim upon which action is brought, is not regarded with
any greater disfavor by the courts than any other legitimate and
11. Note: 58 Am. Dec. 394.
58 N. W. 1026, 24 L.R.A. 255.
12. Naderhoff v. Benz, 25 N. D. 305,
16. Anthonv v. Karbaeh, 64 Nob.
141 N. W. 501, 47 L.R.A.(N.S.) 853; 509, 90 N. W. 243, 97 A. S. R. 662.
Griswold Linseed 00 Co. v. Lee, 1 S.
17. Jean v. Hennessy, 74 la. 348,
D. 531. 47 N. W. 955, 36 A. S. R, 761/ 37 N. W. 771, 7 A. ' S. R. 486.
13. Jean v. Hennessy, 74 la. 348,
Note: 58 Am. Dec. 395, 396.
37 N. W. 771, 7 A. S. R. 486: Nader18. Treftz v. Stahl, 46 111. App. 462,
hoff v. Benz, 25 N. D. 165, 141 N. W. 18 L.R.A. 500.
501, 47 L.R.A.(N.S.) 853.
19. NaderhoU v. Benz, 25 N. D. 165.
14. Wheeler v. Castor. 11 N. D. 347, 141 N. W. 501, 47 L.R.A. (N.S.) 853.
92 N. W. 381, 61 L.R.A. 746.
20. Williams v. Westeott, 77 la. 332,
15. Bifrler v. Baker, 40 Neb. 325. 42 N. W. 314, 14 A. S. R. 287.
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meritorious defense.1 The weight of authority is to the effect that
the defense of the statute of limitations is a meritorious one within
the meaning of the rule which requires a defendant seeking to open
a default judgment to show that he has a defense to the merits of
the plaintiff's cause of action, and is not a technical or an uncon
scionable defense; 2 but in some jurisdictions it is held that a judg
ment regularly entered by default will not be opened to let in the
plea of the statute of limitations, as such a defense is an unconscion
able one and not a meritorious defense.8
171. When Affidavit of Merits Unnecessary.—The rule requiring
an affidavit of merits on an application to set aside a judgment does
not apply where it was grossly irregular for the judgment to have
been entered.4 If a judgment is void by reason of an entire lack of
jurisdiction of the party, it is a nullity, and the party affected is
entitled to have it set aside whenever such fact is made to appear,
and without proof or suggestion of merits.5 Nor need a complainant
in a direct proceeding to set aside a decree of divdrce because of
fraud and lack of jurisdiction submit himself to the jurisdiction of
the court to pass upon the merits of the divorce action, or show a
meritorious defense to such action.8 A motion to set aside a judg
ment of dismissal, which was based upon a stipulation signed by one
of the parties without the knowledge or consent of his attorneys, is
a motion to set aside a judgment entered without authority of law,
and requires no affidavit of merits.7
172. Counter-Affidavits.—When an application is made to open or
vacate a judgment, counter-affidavits may be filed contesting the facts
set forth in the application as grounds for relief,8 and where this is
done, the action of the lower court in determining whom to believe
is conclusive on appeal.9 Counter-affidavits will not, however, be
1. Citizens' Nat. Bank v. Branden, Savings Bank v. Authier, 52 Minn. 9S,
19 N. D. 489, 126 N. W. 102, 27 53 N. W. 812, 18 L.R.A. 498; Flowers
L.R.A.(N.S.) 858.
v. King, 145 N. C. 234, 58 S. E. 1074,
2. Lillv-Brackott Co. v. Sonnomann, 122 A. S. R. 444; Bennett v. Supreme
157 Cal. 192, 106 Pac. 715, 21 Ann. Tent, etc., 40 Wash. 431, 82 Pae. 744,
Cas. 1279 and note.
2 L.K.A.(N.S.) 389.
8. Note: 21 Ann. Cas. 1283. And
6. De la Montanya v. De la Monsee Limitation of Actions.
tanva, 112 Cal. 101, 44 Pac. 345, 53
4. Browning v. Roane, 9 Ark. 354, A. S. R. 165, 32 L.R.A. 82; Atkinson
50 Am. Dec. 218.
v. Atkinson, 43 Utah 53, 134 Pac. 595,
5. Carlisle v. Killebrew, 91 Ala. 351, 47 L.R.A. (N.S.) 499.
8 So. 355, 24 A. S. R. 915 and note:
7. Tov v. Haskell, 128 Cal. 558, 61
Norton v. Atchison, etc., R. Co., 97 Pac. 89, 79 A. S. R. 70.
Cal. 388, 30 Pac. 585, 32 Pac. 452,
8. Dunlap v. Denison, 83 Kan. 757,
33 A. S. R. 198; Stuhbs v. McGillis, 112 Pac. 598, 31 L.R.A.(N.S-) 1071.
44 Colo. 138, 96 Pac. 1005, 130 A. S.
9. Patterson v. Keeney, 165 Cal.
R. 116, 18 L.R.A. (N.S.) 405 and note; 465, 132 Pac. 1043, Ann. Cas. 1914D
Dobbins v. MeNamara. 113 Ind. 54, 232.
14 N. E. 887, 3 A. S. R. 620; St. Paul
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received to rebut the allegation of merits contained in affidavits pre
sented by a party moving for relief from a judgment by default.10
The defendant is not required to adduce other proof of his defense
than the affidavit or sworn answer, since the law does not contemplate
two trials on the merits.11
Hearing and Determination of Application for Relief
173. Admissibility of Extrinsic Evidence.—A motion to vacate a
judgment being a direct and not a collateral attack 12 it has frequently
been held that on such motion papers may be considered and evidence
heard which constitute no part of the judgment roll, and which are,
perhaps, in direct conflict with that roll and the matters of record
therein contained.18 Any fact going to show the invalidity of the
judgment can be presented at the hearing of such motion.14 A judg
ment may be vacated for want of notice in cases where it requires
extrinsic evidence to show the judgment was rendered without notice
and without jurisdiction,15 but when a motion is made to vacate a
judgment for want of jurisdiction, and extrinsic evidence is relied
upon by the applicant, it may, of course, be opposed by other extrinsic
evidence contradicting it.16
174. Discretion of Court as to Grant or Refusal of Application.—
Whether proceeding under the common law or a statute the action
of a trial court in granting or refusing an application to open, vacate
or set aside a judgment is, generally speaking, within the sound
judicial discretion of such court, and its action will not be disturbed
by an appellate court except for a clear abuse of discretion.17 This
10. Douglass v. Todd, 96 Cal. 655, 50 Am. Dec. 218; Reinhart v. Lugo,
31 Pac. 623, 31 A. S. R. 247; Smith 86 Cal. 395, 24 Pac. 1089, 21 A. S. R.
v. Collis, 42 Mont. 350, 112 Pac. 1070, 52 ; Bannerot v. McClure, 39 Colo.
Ann. Cas. 1912A 1158.
472, 90 Pac. 70, 12 L.R.A.(N.S.) 126;
11. Griswold Linseed Oil Co. v. Lee, Humphreys v. Idaho Gold Mines De1 S. D. 531, 47 N. W. 955, 36 A. S. velopment Co., 21 Idaho 126, 120 Pac.
R. 761.
823, 40 L.R.A. (N.S.) 817; Shickle, etc.,
12. See supra, par. 168.
Iron Co. v. Wiley Const. Co., 61 Mich.
13. People v. Greene, 74 Cal. 400, 226, 28 N. W. 77, 1 A. S. R. 571;
16 Pac. 197, 5 A. S. R. 448 and note. Ueland v. Johnson, 77 Minn. 543, 80
Notes: 23 A. S. R. 104, 105; 60 N. W. 700, 77 A. S. R. 698; Smith v.
A. S. R. 644, 648.
Collis, 42 Mont. 350, 112 Pac. 1070,
. 14. Norton v. Atchison, etc., R. Co., Ann. Cas. 1912A 1158; Bigler v.
97 Cal. 388, 30 Pac. 585, 32 Pac. 452, Baker, 40 Neh. 325, 58 N. W. 1026,
33 A. S. R. 198.
24 L.R.A. 255; Bender v. Askew, 14
15. Reynolds v. Fleming, 30 Kan. N. C. 149, 22 Am. Dec. 714 and note;
306, 1 Pac. 61, 46 Am. Rep. 86.
Wheeler v. Castor, 11 N. D. 347, 92
16. Note: 60 A. S. R. 646.
N. W. 381, 61 L.R.A. 746; Piano Mfg.
17. French v. Hay, 22 Wall. 238, Co. v. Doyle, 17 N. V). -386, 116 N. W.
=>2 U. S. (L. ed.) 854; Wilson v. Tor- 529, 17 L.R.A.(N.S.) 606; Citizens'
oert, 3 Stew. (Ala.) 296, 21 Am. Dec. Nat. Bank v. Branden, 19 N. D. 489,
632; Browning v. Roane, 9 Ark. 354, 126 N. W. 102, 27 LR.A.(N.S.) 858;
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discretion is, however, not a capricious or arbitrary discretion, but one
which is impartial and guided and controlled in its exercise by fixed
legal principles,18 and a refusal to set aside a judgment on meritorious
defense shown and on a proper equitable ground may amount to an
abuse of discretion which may be corrected on appeal.19 While the
general rule as to the discretion of the court in granting relief
against judgments is as just stated, a different rule is applied in a
number of jurisdictions when the judgment was entered by default
on constructive service of process. In accordance with the theory
of the law that no person shall be deprived of any valuable right or
property by judicial process without first having an opportunity to
be heard witb reference thereto,20 it is held in these states that a
defendant who has not been personally sened with summons is
entitled, as a matter of right, to have a judgment rendered against
him opened, and to be permitted to defend within the limits of time
established in such cases.1 The right to have such judgments opened
may under such a statute extend not only to the immediate parties
but to those in privity with them.2 Where an application is made
to set aside a judgment entered by default and permit an answer to
be filed, if the facts disclosed by the showing involve purely a ques
tion of law, it will involve no discretion on the part of the court,
and must be determined solely upon the question of law raised.8
, Thus if the question is one as to the jurisdiction of the court to enter
the judgment sought to be vacated under a special appearance, the
appellate court will consider the jurisdictional questions raised.4
175. Rule of Decision in Case of Reasonable Doubt; Findings in
Support of Order.—Where a judgment has been entered by default,
Van Ingen v. Berger, 82 Ohio St. 255, 51 Pac. 440, 67 A. S. R. 518.
92 N. E. 433, 19 Ann. Cas. 799; Han20. Note: 26 L.R.A.(N.S.) 1063.
thorn v. Oliver, 32 Ore. 57, 51 Pac.
1. Perez y Fernandez v. Fernandez
440, 67 A. S. R. 518; Schneider v. y Perez, 220 U. S. 224, 31 S. Ct. 412,
Hutchinson, 35 Ore. 253, 57 Pac. 324, 55 U. S. (L. ed.) 443; Gray v. Lawlor,
76 A. S. R. 474; Avers v. Lund, 49 151 Cal. 352, 90 Pac. 691, 12 Ann.
Ore. 303. 89 Pac. 806, 124 A. S. R. Cas. 990 and note; Leslie v. Gibson,
1046; Wistar v. McManes, 54 Pa. St. 80 Kan. 504, 103' Pac. 115, 133 A. S.
318, 93 Am. Dec. 700; Griswold Lin- R. 219, 26 L.R.A.(N.S.) 1063; Long
seed Oil Co. v. Lee, 1 S. D. 531, 47 v. Long, 112 Minn. 400, 128 N. W.
N. W. 955, 36 A. S. R. 761.
464, 140 A. S. R. 495; Kingsley v.
Notes: 22 Am. Dec. 717; 58 Am. Steiger, 141 Wis. 447, 123 N. W. 635,
Dec. 393; 23 A. S. R. 286; 60 A. S. 31 L.R.A.(N.S.) 1068.
R. 660 ; Ann. Cas. 1914D 159.
2. Leslie v. Gibson, 80 Kan. 504, 103
18. Browning v. Roane, 9 Ark. 354, Pac. 115, 133 A. S. R. 219, 26 L.R.A.
50 Am. Dec. 218; Hanthorn v. Oliver, (N.S.) 1063 and note.
32 Ore. 57, 51 Pac. 440, 67 A. S. R.
8. Humphreys v. Idaho Gold Mines
518; Douglas v. Badger State Mine, Development Co., 21 Idaho 126, 120
41 Wash. 266, 83 Pac. 178, 4 L.R.A. Pac. 823. 40 L.R.A.(N.S.) 817.
(N.S.) 196 and note
4. Goldstein v. Peter Fox Sons Co.,
Note: 58 Am. Dec. 393.
22 N. D. 636, 135 N. W. 180, 40
19. Hanthorn v. Oliver, 32 Ore. 57, L.R.A.(N.S.) 566.
R. C. L. Vol. XV.—46.
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and a timely application is made to set aside the default and permit
an answer on the merits to be filed, and such answer discloses upon
its face a good and meritorious defense, as a general rule, if there be
any reasonable doubt in the matter, it will be resolved in favor of
granting the application and allowing a trial upon the merits of the
case, and on an appeal from an order granting such an applica
tion, every reasonable presumption will be indulged in its favor.5 A
general finding, in proceedings to vacate a judgment, is sufficient to
support an order of vacation, when no request for special findings has
been made.6
176. Imposition of Conditions on Granting Relief.—Within rea
sonable limits the court in granting a motion to open or vacate a
judgment may impose such terms as it may see fit to prescribe,7 and
statutes authorizing the relief of a party from a judgment, order or
other proceeding taken against him through his mistake, inadvert
ence, surprise or excusable neglect frequently expressly provide that
relief in such cases is to be granted in the discretion of the court, and
upon such terms as may be just.8 If, however, the default should
not have been entered in the first instance, it should be set aside
without condition.9 In the exercise of its power to impose conditions,
a court in vacating a judgment may require that the applicant submit
himself to the jurisdiction of the court.10 So the granting of a
motion to vacate being largely a matter of grace, the court may
require that the petitioner should do equity as a condition of his
obtaining the desired relief. Thus if a person, by judgment com
menced without his knowledge or consent, obtains possession of per
sonal property which he retains he cannot, by motion, without a
return or offer to return the property, have the judgment and pro
ceedings set aside, on the ground that they were taken without his
knowledge or authority.11 If the plaintiff has incurred costs and
expenses on the faith of the judgment the court may require the
5. Humphreys v. Idaho Gold Mines 51 Pac. 440, 67 A. S. R. 518: Griswold
Development Co., 21 Idaho 126, 120 Linseed Oil Co. v. Lee. 1 S. D. 531,
Pac. 823, 40 L.R.A.(N.S.) 817; Citi- 47 N. W. 955, 36 A. S. R. 761; Wherezens' Nat. Bank v. Branden, 19 N. D. att v. Ellis, 70 Wis. 207, 35 N. W. 314,
489, 126 N. W. 102, 27 L.R.A.(N.S.) 5 A. S. R. 164.
8. Note: 58 Am. Dec. 302. And
858.
6. Anthony v. Karbach, 64 Neb. 509, see supra, par. 159 et seq.
90 N. W. 243, 97 A. S. R. 662.
9. State v. District Court, 42 Mont.
7. French v. Hay, 22 Wall. 238, 22 496, 113 Pac. 472, Ann. Cas. 1912B
IT. S. (L. ed.) 854; Gray v. Liwlor, 246.
10. Atkinson v. Atkinson, 43 Utah
151 Cal. 352, 90 Pac. 691, 12 Ann.
Cas. 990 and note; Lillv-Brackett Co. 53. 134 Pac. 595, 47 L.R.A.(N.S.)
v. Sonnemann, 157 Cal. 192, 106 Pac. 499.
715, 21 Ann. Cas. 1279; Winslow v.
11. Deoring Harvester Co. v. DonoAndersnn, 20 N. C. 9, 32 Am. Dec. van, 82 Minn. 162, 84 N. W. 745, 83
651; Hanthorn v. Oliver, 32 Ore. 57, A. S. R. 417.
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defendant to refund them.12 It is generally held that an order
opening a default and granting a new trial on payment of costs
makes the payment of costs a condition precedent to the new trial,18
but some authorities place a contrary construction upon such an
order, and hold that the payment of costs is not a condition precedent
to a new trial.14 The imposition of conditions being largely within
the discretion of the court, in opening a default against a defend
ant upon the ground of his excusable negligence, the court commits
no error in refusing to impose any terms interfering with his right
to interpose the defense of the statute of limitations.15 Indeed it
has been held by some authorities to be an abuse of discretion for a
trial court to impose as a condition for opening a default that the
defendant shall not plead the statute of limitations.16 Under its
power to open a judgment on such terms as shall be just, a court may
modify a judgment by depriving it of its ordinary character as res
judicata, while leaving it in full force as a lien or collateral security.17
When this is done the judgment neither acknowledges nor estab
lishes any indebtedness, and is of no effect except merely as a security
for the payment of any sum that may be found- due. Where a judg
ment has been opened and a new trial ordered, but the judgment
allowed to stand as security, a new judgment is required to be entered
for the amount recovered on the second trial, without reference to
the previous judgment.18
177. Manner of Granting Relief; Effect of Opening Default.—One
method of granting relief against a judgment is to open it and permit
a defense to be made. The opening of a judgment should be dis
tinguished from the vacation or setting aside of a judicial decree.
A court may refuse to vacate a judgment while directing that it be
opened and the defendant be permitted to plead,19 or instead of
opening it, the court may directly set aside the judgment by default,
and permit the defendant to plead.20 These two methods of procedure
are not identical, and a judgment is not considered vacated by an
order opening the default.1 Sometimes it is said that equity has
12. Perez v Fernandez v. Fernandez
16. Note: 21 Ann. Cas. 1283.
y Perez, 220 U. S. 224, 31 S. Ct. 412,
17. Griswold Linseed Oil Co. v. Lee,
55 U. S. (L. ed.) 443; Gray v. Lawlor, 1 S. D. 531, 47 N. W. 955, 36 A. S. R.
151 Cal. 352, 90 Pac. 691, 12 Ann. 761.
Cas. 990 and note.
Note: 41 L.R.A. 223, 225.
13. Note: Ann. Cas. 1912B 249.
18. Note: 41 L.R.A. 225 et seq.
14. Dana v. Gill, 5 J. J. Marsh.
19. Denton v. Noyes, 6 Johns. (N.
(Ky.) 242. 20 Am. Dec. 255; State y. Y.) 296. 5 Am. Dec. 237.
District Court, 42 Mont. 496, 113 Pac.
20. Wilson v. Torbert, 3 Stew.
472, Ann. Cas. 1912B 246 and note. (Ala.) 296, 21 Am. Dec. 632.
And see New Trial.
1. Mnch v. Blanchard, 15 S. D. 432,
15. Anaconda Min. Co. v. Saile, 16 90 N. W. 1042, 91 A. S. R. 698, 58
Mont. 8, 39 Pac. 909, 50 A. S. R. 472. L.R.A. 811.
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jurisdiction to open a judgment entered by default,2 but equitable
relief in regard to judgments is not the same as and should not be
confused with the practice of opening judgments by default.8 Accord
ing to some authorities, when a judgment has been opened to let in
a defense on the merits, the defendant will not be permitted to raise
technical objections to the form of action,4 but the modern doctrine
as laid down in numerous cases seems to be that where a judgment
entered by default is opened, the plaintiff's case is subjected to all
the defenses that would have been available had no default ever
existed.5
178. Effect of Vacating Judgment.—The general effect of vacat
ing or setting aside a judgment is to leave the matters in controversy
open for future determination.6 Setting aside a judgment is not the
equivalent of a discontinuance. After a judgment has been set aside,
the defendant may plead to the action, and the cause may be regularly
conducted until verdict and final judgment are rendered.7 When
a judgment is vacated for want of service, but the defendant has, by
appearing in the proceedings after judgment, submitted himself to
the jurisdiction of the court, the action does not abate, but he will
be permitted to answer or demur.8 It is obvious that on the setting
aside of a judgment the right of execution is lost and that any
further right to a writ of execution must be based on a new judg
ment thereafter entered in the proceedings.9 Under the common law
whenever a judgment has been reversed the courts recognize a right
of restitution of that which a party has lost by the enforcement of
the judgment. A similar power is accorded to courts when their
judgments have been set aside to direct restitution, so far as prac
ticable, of all property and rights which have been lost by the erro
neous judgment.10 So far as third persons are concerned, their acts,
done by authority of a judgment which was not void, but voidable
only, may apparently be justified under the judgment, notwithstand
ing its subsequent vacation, except when they have been given notice
of the motion, and the court, after giving them an opportunity to
be heard, has determined that it should be set aside, notwithstanding
the fact that their interests may be affected.11 The vacating of a
2. Hightower v. Coalson, 151 Ala.
7. Horah v. Lonf. 20 N. C. 416, 34
• 147, 44 So. 53. 125 A. S. R. 20, 12 Am. Dee. 378.
L.R.A.(N.S.) 659 and note.
8. Stubbs v. McGillis, 44 Colo. 138,
3. As to equitable relief, see infra, 96 Pac. 1005, 130 A. S. R. 116, 18
par. 179 et seq.
L.R.A.(N.S.) 405.
4. Ekel v. Snevily, 3 Watts & S.
9. State v. Thompson, 118 Tenn.
(Pa.) 272, 38 Am. Dec. 758.
571, 102 S. W. 349, 20 L.R.A.(N.S.) L
5. Wheeler v. Castor, 11 N. D. 347,
10. Northwestern Fuel Co. v. Brock.
92 N. W. 381, 61 L.R.A. 746 and note. 139 IT. S. 216, 11 S. Ct. 523, 35 U. S.
6. Avcock v. Kimbrough, 71 Tex. (L. ed.) 151.
330, 12 S. W. 71, 10 A. S. R. 745.
11. Note: 60 A. S. R. 660.
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judgment on motion on the ground that the summons was not served
on the defendants does not prejudicially affect persons previously
purchasing under such judgment and without notice of the absence
of the service of process, where the want of jurisdiction was not dis
closed by the record.12 In regard to the question of protection afforded
by a judgment which is subsequently vacated, the law appears to be
that when a judgment is vacated for irregularity a party to the suit
will not be protected by such judgment from the consequence of
issuing a writ of execution issued thereon before it was set aside.
Judgment vacated for irregularity gives no protection to the party
who put it in force, against the execution of a writ previously sued
out by him upon it.18
VIII. Equitable Relief against Judgments
Introductory
179. Jurisdiction of Equity and Manner of Exercise Generally.—
While the jurisdiction of courts of equity to interfere with proceed
ings at law was long disputed and greatly excited the jealousy of the
common law judges, it has been established for centuries,14 and with
certain exceptions hereinafter enumerated extends to every class of
legal proceedings.15 Formerly courts of equity exercised jurisdiction
in granting new trials in cases of manifest injustice, or when testi
mony had been newly discovered. This power was always exercised
sparingly, and the practice went out of general use when courts of
law became more liberal in granting new trials,16 and the jurisdic
tion of equity, as directed against judicial proceedings, except when
exercised by bills of review,17 is personal in its character, and is con12. Harrison v. Hargrove, 120 N. C.
15. Note : 54 A. S. R. 220. And
96, 26 S. E. 936, 58 A. S. R. 781.
see infra, par. 181.
13. Young v. Bircher, 31 Mo. 136,
16. Trov First Nat. Bank v. Coop77 Am. Dec. 638.
er, 20 Wall. 171, 22 U. S. (L.
14. Phillips v. Negley, 117 U. S. ed.) 273; Stein v. Cuff, 76 N. J. Eq.
665, 6 S. Ct. 901, 29 U. S. (L. ed.) 277, 74 Atl. 517, 21 Ann. Cas. 1285
1013; Freeland v. Williams, 131 U. S. and note; Oliver v. Pray, 4 Ohio 175,
405, 9 S. Ct. 763, 33 U. S. (L. ed.) 19 Am. Dec. 595 and note. And see
193 ; Little Rock, etc., R. Co. v. Wells, New Trial.
61 Ark. 354, 33 S. W. 208, 54 A. S.
In Hunt v. Boyier, 1 J. J. Marsh.
R. 216 and note, 30 L.R.A. 560; (Ky.) 484, 19 Am. Dec. 116, it was
Brooks v. Twitchell, 182 Mass. 443, 65 held that equity might direct a new
N. E. 843, 94 A. S. R. 662; Oliver v. trial in an action at law, where the
Pray, 4 Ohio 175, 19 Am. Dec. 595 common law judge would, but suffiand note.
cient reason must be alleged and
Notes: 19 Am. Dec. 608 (contain- proved why the application was not
ing a brief history of the exercise of made to the latter,
jurisdiction by courts of equity over
17. See Equity, vol. 10, p. 567 et
proceedings at law) ; 54 A. S. R. 220. seq.
And see Equity, vol. 10, p. 357.
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fined to preventing the party or parties in whose favor some judg
ment or other determination has been made from making an inequi
table use thereof.19 A court of chancery in granting relief from
a judgment at law does not act as a court of errors to examine or
reverse the judgment,19 but it treats all the proceedings at law as
valid, and grants relief against the consequence thereof, because the
rights acquired thereby cannot be retained in good conscience.20 A
court of chancery cannot relieve against the law,1 and does not act on
the theory that judgments are wrong, but because of some new matter,
on which the court of law did not, or could not, pronounce a judg
ment, or which for some just cause the party could not bring to
the consideration of the court of law.2 A court of chancery has
no power in the strict sense of the term to set aside a judgment at
law,8 and a suit in equity to obtain relief from a judgment in no
sense assails the court in which the judgment was rendered. It is
strictly a proceeding in personam, and the decree adjudges the rights
of the parties inter sese in relation to that judgment.4 A court of
equity cannot interfere with the records of another court or strike
therefrom a judgment entered by such other court. The relief is
limited to enjoining parties from proceeding to enforce the judg
ment.5 In other words the mandate of the court of equity does not
address itself to the common law court, but it directs its injunction
to the parties, and, if need be, to the executive officers of the law,
and prohibits those from suing out, and these from executing, any
process in pursuance of the judgment in reference to which relief is
being granted.6 In a proper case the equitable relief granted may
18. Note: 54 A. S. R. 218, 219, 260.
19. Le Mesnager v. Variel, 144 Cal.
463. 77 Pac. 988, 103 A. S. R. 91;
Bliprht v. Tobin, 7 T. B. Mon. (Ky.)
612, 18 Am. Dec. 219; Clark v. Board
of Education, 76 N. J. Eq. 326, 74 Atl.
319, 139 A. S. R. 763, 25 L.R.A.(N.S.)
827; Warren v. Union Bank of Rochester, 157 N. Y. 259, 51 N. E. 1036,*
68 A. S. R. 777, 43 L.R.A. 256; Dowell

Serg. & R. (Pa.) 319, 17 Am. Dec.
658. .
2. Garland v. Rives, 4 Rand. (Va.)
282, 15 Am. Dec. 756. And see infra,
par. 199 et seq.
3. Yancey v. Downer, 5 Litt. (Ky.)
8, 15 Am. Dec. 35; Knifong v. Hendricks, 2 Grat. (Va.) 212, 44 Am. Dec.
385
Grafton,
Co.nnnv.
t\ and note;
a r TXT
_ 12,
i c\ etc.,
c\r\
n R.n
Davisson,
45
W tt
Va.
29 S.
E. 11028,

R. nn645;r,- 30ul L.R.A.
™ "
wT'
iai tt q
a v. 702.
. . « 107 Cal.
„ , "Vm
20. Eichhoff
Eichhoff,
coo5- Marshall
io q nt v.ro Holmes,
^ tt c141it U.«jS.*
42, 40 Pac. 24, 48 A. S. R. 110; 870; Yancey v. Downer, 5 Litt. (Ky.)
Blight v. Tobin, 7 T. B. Mon. (Ky.) g. lo Am. Dec. 35; Given's Appeal,
612, 18 Am. Dec. 219; Warren v. 121 Pa. St. 260, 15 Atl. 468, 6 A. S.
Union Bank, 157 N. Y. 259, 51 N. E. R. 795; Boring v. Ott, 138 Wis. 260,
1036, 68 A. S. R. 777, 43 L.R.A. 256. 119 N. W. 865, 19 L.R.A. (N.S.) 1080.
1 Gregory v. Ford, 14 Cal. 138, 73
6. Burnside v. Wand, 170 Mo. 531,
Vm. Dec. 639; Kilheffer v. Herr, 17 71 S. W. 337, 62 L.R.A. 427.
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take the form of a decree declaring the defendant to be a trustee
for the plaintiff in regard to the subject matter of the suit. For
example, since a court of equity has no jurisdiction to set aside a
probate decree, it may compel a defendant, as trustee for the plain
tiffs, to make a conveyance to them of the subject matter of the litiga
tion, or, if a conveyance cannot be had, to account to them for its
value.7 Equity may interfere by injunction to stay proceedings at
law at any stage thereof. It may stay the trial, or the judgment, or
the execution, or after execution it may stay the money in the
sheriff's hands, if it be a case of fieri facias; or it may stay the
delivery of .possession if it be a writ of possession.8 In this article
however it is intended to treat only the subject of equitable relief
against judgments, the other matters above mentioned being dis
cussed at length elsewhere in this work.9
180. In What Courts Jurisdiction Vested.—Where the same court
exercises jurisdiction both at law and in equity, it has power to decree
that a judgment creditor shall not further prosecute an action brought
on a judgment rendered by it in his favor.10 It has been held in
some jurisdictions that a person against whom a judgment or decree
has been obtained by fraud must seek relief in the court in which
the judgment or decree was rendered, and that an independent suit
to annul the judgment cannot be maintained in another court possess
ing the same jurisdiction, or in another court possessing general
equity jurisdiction.11 But the weight of authority is to the con
trary, and in jurisdictions in which courts of equity exist inde
pendently from courts of law the suit to set aside a judgment, being
a suit in equity, is necessarily in another court than that in which
the judgment was rendered.12 A state court of equity may entertain
a bill to enjoin a judgment obtained by fraud in a federal court,18
but a state court cannot, by an injunction, prevent the execution
of the process issued from a court of the United States to give effect
to its judgment,14 when the federal court had complete jurisdiction
which attached before the suit began in the state court.15 Federal
courts in proper cases have jurisdiction to issue injunctions to prevent
the enforcement of judgments entered at law in either a state or
7. Sohler v. Sohler, 135 Cal. 323,
12. Wonderly v. Lafayette County,
67 Pac. 282, 87 A. S. R. 98.
8. Pollock v. Gilbert, 16 Ga. 398, 60 R. 474, 45 L.R.A. 386.
Am. Dec. 732.
13. Wonderly v. Lafayette County,
9. See Ejectment, vol. 9, p. 936; 150 Mo. 635, 51 S. W. 745, 73 A. S.
Executions, vol. 10, pp. 1254, 1321, R. 474, 45 L.R.A. 386.
1393; Injunctions, vol. 14, p. 405 et
14. Davenport v. Lord, 9 Wall. 409,
seq.
19 U. S. (L. ed.) 704.
10. Brooks v. Twitchell, 182 Mass.
15. Central Nat. Bank of Boston v.
443. 65 N. E. 843. 94 A. S. R. 662. Stevens, 169 U. S. 432, 18 S. Ct. 403,
11. Smithson v. Smithson, 37 Neb. 42 U. S. (L ed.) 807.
535, 56 N. W. 300, 40 A. S. R. 504.
727

§ 181

JUDGMENTS

15 R. C. L.

federal court,16 and diversity of citizenship will be a sufficient basis
for the exercise of jurisdiction in such cases.17 But such courts
have no power to take such action on account of errors or irregulari
ties in the proceedings on which the judgment or decree is founded,
or on account of erroneous or illegal decisions by the court which
rendered the judgment or decree.18 By act of Congress federal
courts are prohibited from staying proceedings of a state court or
of its officers. But it is no violation of law for these courts to enjoin
the plaintiff in an unconscionable judgment of a state court from
using it to extort money from a defendant who ought not, in equity
and good conscience, to pay it, because such an injunction acts on
the person of the judgment plaintiff, and not upon the state court
or its officers." Where a federal court acts in aid of its own juris
diction, and to render its decree effectual, it may, notwithstanding
an act of Congress, restrain all proceedings in a state court which
would have the effect of defeating or impairing its jurisdiction. It
may protect the title which it has decreed as against every one a party
to the original suit, and prevent that party from relitigating the
questions of right which have already been determined.20 When a
bill is filed in the circuit court of the United States to enjoin a
judgment of the same court, it is not considered as an original bill,
but as a continuation of the proceeding at law; so much so, that the
court will proceed in the injunction suit without actual service of
subpoena on the defendant.1
181. Proceedings or Judgments as to Which Relief May Be
Granted.—It follows from the fact that the action of a court of equity,
in undertaking to grant relief from a judgment or other decision,
must operate in personam, that its power extends to and against every
class of judgments or decisions against which relief of an injunctive
character may be effective, and in which a court of equity may call
the parties in interest before it for the purpose of inquiring and
determining whether such relief ought to be awarded, and, on the
other hand, that where this kind of relief cannot be operative or
the parties to the judgment cannot be summoned before a court of
16. Marshall v. Holmes, 141 U. S.
18. New York National Surety Co.
589, 12 S. Ct. 62, 35 U. S. (L. ed.) v. Humboldt State Bank, 120 Fed. 593,
870; New York National Surety Co. 56 C. C. A. 657, 61 L.R.A. 394.
v. Humboldt State Bank, 120 Fed.
19. New York National Surety Co.
593, 56 C. C. A. 657, 61 L.R.A. 394; v. Humboldt State Bank, 120 Fed. 593,
Horton v. Stegmyer, 175 Fed. 756, 56 C. C. A. 657, 61 L.R.A. 394 (eit99 C. C. A. 332, 20 Ann. Cas. 1134; ing Rev. Stat. § 720).
Wonderly v. Lafayette County, 150
20. Riverdale Cotton Mills v. AlaMo. 635, 51 S. W. 745, 73 A. S. R. bama, etc., Mfg. Co., 198 U. S. 188,
474, 45 L.R.A. 386.
25 S. Ct. 629, 49 U. S. (L. ed.) 1008.
17. Marshall v. Holmes, 141 U. S.
1. Minnesota Co. v. St. Paul Co.,
589, 12 S. Ct. 62, 35 U. S. (L. ed.) 2 Wall. 609, 17 U. S. (L. ed.) 886.
870. And see United States Courts.
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equity, the judgment itself must be treated as one against which
equity is powerless, though the further use of the judgment is alleged
to be contrary to equitable principles. Relief may be granted in
proper cases against the decrees of ecclesiastical courts,2 judgments
founded upon the award of arbitrators,8 and decrees of divorGe.4
Fraud in procuring a decree of partition will be also relieved against
in equity.5 In criminal proceedings equity cannot be invoked to
restrain the people or the sovereign on the allegation that a judg
ment of conviction is inequitable; hence the rule that a court of
equity will not undertake to enjoin the execution of a sentence in
a criminal cause.6 Another class of cases in which it has frequently
been held that equity will decline to assume jurisdiction consists
of those in which wills have been admitted to probate, and it is
alleged either that they were forged or have been revoked by a subse
quent will made by the testator, and therefore that the parties claim
ing under such forged or revoked will ought to be enjoined from
further asserting it.7 This exception appears to be limited to matters
affecting the probate of wills. As to other decrees of probate courts,
equitable relief may be granted. Thus where an order of a probate
court has been procured through the fraud of an administrator in
settling his accounts contrary to an agreement made by him, a court
of equity may grant relief. The fact that a particular court has
exclusive jurisdiction in matters of probate has no peculiar force to
differentiate its decrees and orders from those of any other court
possessing exclusive jurisdiction within its compass, and a court of
equity may in all cases equally grant relief.8 Since an application
for a stay of execution pending an appeal is a mere step in procedure,
to be applied in the exercise of an equitable discretion by the court
having control of the law action, a court of chancery jurisdiction
will not interfere, but leave the proceedings in the exclusive control
of the law courts, although such proceedings under the judgment
may result in such a change in the status of the subject matter of
the controversy as may make nugatory the judgment of the court
of review when pronounced.9 In a proper case an injunction may
2. Note: 54 A. S. R. 219, 220.
v. Truax, 179 N. Y. 35, 71 N. E. 464,
3. Emerson v. Udall, 13 Vt. 477, 37 103 A. S. R. 832. And see Partition.
Am. Dec. 604.
6. Note : 54 A. S. R. 219. And see
Note: 54 A. S. R. 220.
Injunctions, vol. 14, p. 426 et seq.
And see Arbitration and Award,
7. State v. McGlynn, 20 Cal. 233,
vol. 2, p. 389 et seq.
.
81 Am. Dec. 118.
4. Note: 54 A. S. R. 220. GenerNotes: 54 A. S. R. 219; 106 A. S.
ally as to vacation of judgments or R. 643.
decrees entered in divorce cases, see
8. Froebrich v. Lane, 45 Ore. 13, 76
Divorce and Separation, vol. 9, p. Pac. 351, 106 A. S. R. 634 and note.
447 et seq.
9. Clark v. Board of Education, 76
5. De Louis v. Meek, 2 G. Greene N. J. Eq. 326, 74 Atl. 319, 139 A. S.
(Ia.) 55, 50 Am. Dec. 491; Schwaman R. 763, 25 L.R.A.(N.S.) 827 and note.
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be issued by a lower court to restrain the enforcement of the mandate
of an appellate court, as for example where such mandate was obtained
surreptitiously or by surprise, or contrary to contract.10
182. Nature of Suit for Relief.—An equitable action in reference
to a judgment, even when such judgment is one obtained in a court
of another jurisdiction, is considered an independent original suit,11
and a bill in equity for relief against a judgment is generally deemed
a direct method of attacking it, and in this respect resembles a peti
tion for a new trial or a writ of error coram nobis.12 It has been said,
however, by some courts, that a suit in equity to enjoin a judgment
at law may be regarded as a collateral attack, subject to the limita
tion that the rules applicable to collateral attacks are not in all
respects applicable to it. For example, in an ordinary collateral
attack, it is not permissible to contradict judicial recitals or to dis
prove official returns of the service of process, but in equity such
recitals may be contradicted and such returns may be proved to be
false.18
183. Discretion in Granting Relief.—In proper cases the exercise
of equitable jurisdiction to relieve against a judgment is generally
held to be within the discretion of the court, but the discretion here
spoken of is an impartial discretion, guided and controlled in its
exercise by fixed legal principles, and to be exercised in conformity
with the spirit of the law, and in a manner to subserve and not to
defeat the ends of substantial justice, and for a manifest abuse thereof
it is reviewable by an appellate jurisdiction.14 While under certain
circumstances the restraining of proceedings upon a judgment is a
matter not of grace but of right,15 yet courts of equity do not lightly
interfere with judgments at law,16 and do so only with caution 17
and reluctance,18 and where some well defined independent equitable
ground exists for restraining the enforcement of the judgment.19
10. Bank of Kentucky v. Hancock,
15. Wistar v. McManes, 54 Pa. St.
6 Dana (Ky.) 284, 32 Am. Dec. 76. 318, 93 Am. Dec. 700.
11. Marshall v. Holmes, 141 U. S.
16. Note : 32 Am. Dec. 177.
589, 12 S. Ct. 62, 35 U. S. (L. ed.)
17. Pearce v. Chastain, 3 Ga. 226,
870.
46 Am. Dec. 423.
12. Eichhoff v. Eichhoff, 107 Cal.
Note: 19 Am. Dec. 606.
42, 40 Pac. 24, 48 A. S. R. 110; Hurl18. Taylor v. Sutton, 15 Ga. 103, 60
but v. Thomas, 55 Conn. 181, 10 Atl. Am. Dee. 682.
556, 3 A. S. R. 43. See supra, par.
19. Hartford Fire Ins. Co. v. Meyer,
166.
30 Neb. 135, 46 N. W. 292, 27 A S.
13. Note: 54 A. S. R. 244. As to R. 384;- Clark v. Board of Education,
collateral attack, see infra, par. 310 et 76 N. J. Eq. 326, 74 Atl. 319, 139
seq.
A. S. R. 763, 25 L.R.A.(N.S.) 827;
14. Thompson v. Connell, 31 Ore. Teter v. Irwin, 69 W. Va. 200, 71 S.
231, 48 Pac. 467, 65 A. S. R. 818. E. 115, Ann. Cas. 1913A 707; Ford
As to discretion of the court in open- v. Hill, 92 Wis. 188, 66 N. W. 115,
ing or vacating judgments, see supra, 53 A. S. R. 902.
par. 174.
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The case must be clear,10 and it must appear that an injustice has
been done,1 or that it is against equity and good conscience to enforce
the judgment ; 2 for in a proper case a court of equity may look
behind a judgment at law in order to do justice between the parties.8
Substantial merits must be involved,4 for equity will seldom or never
give effect to a mere technical right.5 Nor will a judgment be set
aside to gratify a spirit of litigation.6
In Whose Favor and against Whom Relief Granted
184. Parties Entitled to Relief Generally.—As a general rule relief
in equity against a judgment is given only to the parties to the action,
or to those whose rights are directly affected by the judgment.7
Where the parties to the action make no objection to a judgment
which might be avoided by them in equity, outside persons will not
be permitted to intermeddle 'with it.8 A surety, however, is usually
entitled to an injunction against a judgment where he has had no
opportunity of defending and he has a good defense to the action.9
One of two codefendants against whom a default judgment is fraudu
lently entered may maintain a suit to enjoin the execution of the
judgment against him,10 and where one of two partners commits a
fraud upon the partnership it may be relieved against in a court
of equity.11 For example, an injunction will be granted against the
enforcement of a judgment confessed by one partner against the firm
without the consent of his copartners when such confession was
beyond the power vested in such partner.12
185. Grantees and Creditors.—The right to complain of fraud will
not be recognized by a court of equity as a marketable commodity,
and a grantee will not be permitted to bring suit in equity to set
aside on the ground of fraud a judgment rendered against his grantor,
20. Gregory v. Ford, 14 Cal. 138, 6. Gregory v. Ford, 14 Cal. 138, 73
73 Am. Dec. 639 ; English v. Aldrich, Am. Dee. 639.
132 Ind. 500, 31 N. E. 456, 32 A. S.
6. Oliver v. Pray, 4 Ohio 175, 19
R. 270.
Am. Dec. 595.
1. Gregory v. Ford, 14 Cal. 138, 73
7. Note: 19 Am. Dec. 607. As to
Am. Dec. 639; Finn v. Adams, 138 parties in vacating judgments on moMich. 258, 101 N. W. 533, 4 Ann. Cas. tion, see supra, par. 148-151.
1186; Bank of State
Patterson, 8
8. Note: 54 A. S. R. 251.
Humph. (Tenn.) 363, 47 Am. Dec.
9. Notes: 30 L.R.A. 240, 267 ; 31
618.
L.R.A. 63, 64.
2. Pollock v. Gilbert, 16 Ga. 398, 60
10. Merriman v. Walton, 105 Cal.
Am. Dec. 732.
403, 38 Pac. 1108, 45 A. S. R. 50,
Notes: 54 A. S. R. 218; 30 L.R.A. 30 L.R.A. 786.
787.
11. Morgan v. Scott, Minor (Ala.)
3. Note: 67 L.R.A. 600.
81, 12 Am. Dec. 35.
4. Gregory v. Ford, 14 Cal. 138, 73
12. Note: 30 L.R.A. 240. And see
Am. Dec. 639.
supra, par. 95.
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although the judgment operates as an incumbrance upon his title.18
But the position of a judgment creditor is more advantageous, for
it is generally recognized that he may bring a bill in equity to pro
tect himself from the effects of a judgment obtained by others against
his judgment debtor.14 A judgment obtained to defraud creditors
cannot be used to obtain a forbidden preference over them,15 and
upon proof of fraud on the part of a judgment debtor, his creditors
are entitled to an injunction preventing the judgment from being
used for the benefit of the fraudulent debtor, and in keeping from
his creditors the proceeds of property which belong to them.16 A
judgment confessed by an assignor, to be used only in the event that
an assignment made by him is not sustained, is itself void if the
assignment was made to hinder, delay, or defraud creditors.17 But
in order that a judgment may be set aside by creditors it must be
fraudulent as to them, and it makes no difference whether or not it
is avoidable also by the judgment debtor*18 It is the motive or fraud
ulent purpose which is material. If a judgment is confessed for an
amount honestly due, it is nevertheless voidable by defendant's credi
tors, if it was given and received for the purpose of forcing them
into a compromise of their claims, though it was never used for that
purpose. Nor is a judgment obtained in order to defraud creditors
purified by abandoning the fraudulent purpose and using it for an
honest one.19 Every device, contrivance, or machination, by which
a creditor may have been prejudiced, may form the basis for equi
table relief.20 . Fraud, however, is an essential factor. A creditor
cannot attack a judgment against a debtor in favor of another credi
tor on the ground of accident or mistake.1 Not only may a judg
ment creditor obtain relief in equity in regard to judgments in fraud
of his rights, but he may resort to a court of equity to remove impedi
ments to the sale of the land of his debtor, and for this purpose may
file a bill in equity to set aside a fraudulent conveyance of land, as
soon as he has obtained a judgment which is a lien on it.2 It seems
that nonresident creditors may be restrained from enforcing judg
ments against property assigned for the benefit of creditors where
13. Whitney v. Kelley, 94 Cal. 146, T.)' 547, 15 Am. Dee. 477.
29 Pac. 624, 28 A. S. R. 106, 15
18. Bunn v. Ahl, 29 Pa. St. 387, 72
L.R.A. 813.
Am. Dec. 639; Sherrard v. Johnston,
14. Woods v. Irwin, 141 Pa. St. 278, 193 Pa. St. 166, 44 Atl. 252, 74 A.
21 Atl. 603, 23 A. S. R. 282 and note. S. R. 680.
Note: 30 L.R.A. 235.
19. Bunn v. Ahl, 29 Pa. St. 387, 72
15. Mackie v. Cairns, 5 Cow. (N. Am. Dec. 639.
Y.) 547, 15 Am. Dec. 477; Bunn v.
20. Fennessy v. Gonsoulin, 11 La.
Ahl, 29 Pa. St. 387, 72 Am. Dec. 639. 419, 30 Am. Dec. 720.
Note: 75 Am. Dec. 109.
1. Note: 29 L.R.A. (N.S.) 1190.
16. Robinson v. Davis, 11 N. J. Eo,
2. Dargan v. Waring, 11 Ala. 988,
302. 89 Am. Dec. 591.
46 Am. Dec. 234. And see Fraudul* Mackie v. Cairns, 5 Cow. (N. lent Conveyances, vol 12, p. 622.
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the judgments have been obtained after the assignment.* Equity
will not interpose, however, to aid creditors whose rights are founded
on a foreign judgment, where the reason for invoking equitable
relief arises from a defect in the law of the country to which all the
parties belong.4
186. Femes Covert.—Not infrequently courts of equity are called
on to grant relief in behalf of a wife injured by a judgment fraudu
lently obtained against her, either by third parties or by the act or
collusion of her husband. For example, where in an action against
a husband and wife a judgment was taken by default against the
wife, which was not authorized by the petition and which the plain
tiff knew was unauthorized by it, a court of equity granted relief
on the ground that fraud was practiced in obtaining the judgment.5
Decrees obtained by the husband in the wife's name without her
knowledge or consent likewise may be vacated as amounting to a
fraud upon her and the court.6 One who so dominates the will of
his wife as to force her against her will to bring a petition in court
for the adoption of his son by a former wife commits such a fraud
on the wife that the court may set aside the decree of adoption.7
Nor will the courts hesitate to grant relief in cases of deliberate fraud,
as illustrated by a judgment confessed by the husband on which a
collusive sale is based as a means of taking the title of real estate
away from husband and wife jointly, and vesting it in an agent of
the husband.8
187. Infants.—It appears to be a well settled rule of equity prac
tice that an infant who has been wronged by a decree of a court
of chancery may maintain an original bill to impeach or avoid the
decree. And, unlike an adult, he may question such a decree without
applying for a rehearing or filing a bill for review.9 Equity con
siders it fraudulent to take advantage of the incompetency of an
infant to defend himself, and therefore, if an erroneous decree has
been obtained against him and the error is not in the judgment of
the court, but in the facts on which the judgment is founded, or if
there has been any deception or any surprise upon the court, the
infant may obtain equitable relief in regard to such decree.10 He
may exercise this right during his minority, or within the period
allowed after majority, for the prosecution of a writ of error to reverse
3. Howard v. Cannon, 11 Rich. Eq.
7. Phillips v. Chase, 203 Mass. 556,
(S. C.) 23, 75 Am. Doc. 736.
-89 N. E. 1049, 17 Ann. Cas. 544, 30
4. MoLure v. Benceni, 37 N. C. 513, L.R.A.(N.S.) 159.
40 Am. Dec. 437.
8. Mitchell v. Kintzer, 5 Pa. St. 216,
5. Larson v. Williams, 100 la. 110, 47 Am. Dec. 408.
63 N. W. 464, 69 N. W. 441, 62 A.
9. Note: 112 A. S. R. 200.
S. R. 544.
10. Ralston v. Lahee, 8 la. 17, 74
6. Note: 60 L.R.A. 296.
Am. Dec. 291.
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an erroneous decree.11 It has also been held that a court of equity
has jurisdiction of a bill filed by an infant to impeach a decree direct
ing the sale of land to pay debts, when such infant's interest in the
land is affected thereby, and there were fraud and collusion between
the administrator and the guardian ad litem in concealing from
the court the infant's interest in the land.12 But an infant cannot
avoid a judgment or decree against him merely on the ground of
infancy, and he cannot impeach such a judgment or decree by an
original bill, except upon grounds that would be available to an
adult.1* A bill in equity cannot be maintained to restrain the enforce
ment of a judgment against an infant solely on the ground that no
guardian ad litem has been appointed for such infant.14
188. Persons against Whom Relief May Be Granted.—The per
sons against whom relief in equity may be granted from a judg
ment at law are not restricted, except by the consideration that
where the equities are equal, the legal title prevails. Hence if the
relief sought includes persons who have acquired the title to prop
erty in reliance upon a judgment regular upon its face without any
notice of any vice whatever in the proceedings and for a valuable
consideration, equity will not interfere as against them.15 Ordina
rily in a proceeding in equity to annul a judgment, all of the par
ties to the judgment should be joined.16 It has been held, how
ever, that an action to set aside a judgment may be maintained
against the assignee thereof, and the original judgment creditor
need not be made a party thereto.17 Sometimes a party is immune
by statute from interference by a court of equity in regard to judg
ments obtained by him. This is illustrated by the case of receivers.
Although a receiver has been illegally appointed by a state court in
excess of its jurisdiction to aid the enforcement of its own judg
ment, he cannot be enjoined from acting by a United States court,
being protected by the federal statute, which provides that the writ
of injunction shall not be granted by any court of the United States
to stay proceedings in any court of a state, except in cases where
such injunction may be authorized by any law relating to proceed
ings in bankruptcy.18
11. Teel v. Dunnihoo, 221 111. 471,
15. Note: 54 A. S. R. 255.
77 N. E. 906, 112 A. S. R. 192 and
16. Day v. Goodwin, 104 la. 374, 73
note; Ralston v. Lahee, 8 la. 17, 74 N. W. 864, 65 A. S. R. 465.
Am. Dec. 291.
17. Magin v. Lamb, 43 Minn. 80,
12. Griswold v. Hicks, 132 Hl. 494, 44 N. W. 675, 19 A. S. R. 216.
24 N. E. 63, 22 A. S. R. 549.
18. Phelps v. Mutual Reserve Fund
13. Ralston v. Lahee, 8 la. 17, 74 Life Ins. Ass'n, 112 Fed. 453, 50 C.
Am. Dec. 291.
C. A. 339, 61 L.R.A. 717, affirmed in
Note: 112 A. S. R. 201.
190 U. S. 147, 23 S. Ct. 707, 47 U. S.
14. Levystein v. O'Brien, 106 Ala. (L. ed.) 987.
352, 17 So. 550, 54 A. S. R. 56, 30
L.R.A. 707.
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Meritorious Defense
189. Requirement of Meritorious Defense.—A court of equity will
permit a party who has acquired without fraud a legal advantage in
the form of a judgment to keep it as a means of securing a just
debt; and it will not divest him of it in favor of a party who comes
into equity acknowledging that he owes the debt, and claims only
the barren advantage of being permitted to defend against an action
therefor, to which he has no defense.18 Hence it is a generally recog
nized principle that a court of equity will not relieve a party from a
judgment obtained against him for a debt which is neither alleged
nor shown to be unjust,20 or contrary to equity and good conscience.1
But in a proper case an injunction will be issued to restrain the
enforcement of a judgment where the defendant had a good and
meritorious defense and was unable to present it.2 When it is said
that a defense on the merits must be shown, it is meant that the
defense must be one which has merits which the law recognizes and
to which it will give effect.8 In -an action to enjoin a judgment, it
is not sufficient for the plaintiff to allege that he has a defense to
the action in which the judgment was rendered, but he must state
the general nature of his defense, so that the court can judge of its
sufficiency.4 The facts constituting such defense must appear to
be sufficient to show that the judgment was unjust.5 An averment
in a complaint seeking relief against a judgment, that the plaintiff
against whom ^the judgment was rendered was not indebted to the
defendant in any sum whatever, is a sufficient statement of a meri
torious defense to the original action.6 The requirement of a show19. Gregory v. Ford, 14 Cal. 138, 73 1913E 120 and note; Woods v. Brown,
Am. Dec. 639; Crocker v. Allen, 34 93 Ind. 164, 47 Am. Rep. 369; HolS. C. 452, 13 S. E. 650, 27 A. S. R. linger v. Reeme, 138 Ind. 363, 36 N.
831. As to the necessity of a men- E. 1114, 46 A. S. R. 402, 24 L.R.A.
torious defense in opening or vacating 46; Norwegian Plow Co. v. Bollman,
judgments, see supra, par. 169 et seq. 47 Neb. 180, 66 N. W. 292, 31 L.R.A.
20. Crocker v. Allen. 34 S. C. 452, 747; Handley v. Jackson, 31 Ore. 552,
13 S. E. 650; 27 A. S. R. 831.
50 Pac. 915, 65 A. S. R, 839; Nye v.
Note: 54 A. S. R. 222.
Sochor, 92 Wis. 40, 65 N. W. 854, 53
1. New York National Suretv Co. A S R 896
v Humboldt State Bank, 120 Fed. 593, No^; 27 'A S. R 386 31 L R A
56 C. C. . 65c, 61 L.R.A. 304; Wil- 201, 202.
son
v. S 'unman,
b. 573, 52 N.
Q bmoot, v. Judd,
r ,, 161
.... Mo.
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ctc
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2. White v. Crow, 110 U. b. 183, 4
.
'
,r
n .T „
S. Ct. 71, 28 U. S. (L. ed.) 113; Venner *• W™*e™v: U™™\?1 Neb* 241' 41
v. Denver Union Water Co., 40 Colo. N- W- 157, 13 A- b- R- 489212, 90 Pac. 623, 122 A. S. R, 1036;
Note: 54 A- S; R- 222Lithuanian Brothcrhelp Soc. v. Tunila,
5. Hartford Fire Ins. Co. v. Meyer,
80 Conn. 642. 70 Atl. 25, 125 A. S. R, 30 Neb. 135, 46 N. W. 292, 27 A. S.
138; Bernhnrd v. Idaho Bank, etc., Co., R. 384.
21 Idaho 598. 123 Pac. 481, Ann. Cas.
6. Lang Syne Gold Min. Co. v. Ross,
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ing of a meritorious defense has been recognized in applications for
injunctions against judgments entered on confession,7 and the rule
has also been applied where a motion for a new trial within the
time allowed by law has been prevented by the sudden illness of
the trial judge and the defeated party in this manner has been
debarred of his right to secure a reversal of the judgment at law.8
It should be noted, however, that the requirement of a meritorious
defense has no application in regard to injunctions to restrain the
enforcement of judgments which are null and void.9
190. Reason for Rule.—The reason for the rule that a meritorious
defense must be shown seems to be based upon the fundamental
principle of equity that "he who seeks equity must do equity."
If a party comes into a court of equity and seeks to enjoin a judg
ment that is regular on its face, he should at the same time offer
to do equity by offering to pay the debt if he owes it, and until he
shows to the court that the sum upon which the judgment is based is
not due, or some good, valid and meritorious defense thereto, he has
not shown any reason why the court should lend its jurisdiction in
order to allow him to escape the payment thereof.10 It makes do dif
ference whether the irregularity appears of record or not, a party ha?
no standing in a court of equity without a proper allegation of meri
torious defense.11 This would seem to be a wholesome and salutary
rule. The time and the attention of the court ought not to be con
sumed in hearing a proceeding to set aside a former judgment, unless
such judgment has in reality prejudiced the rights of the party com
plaining.12 This allegation of a good defense is regarded as a guar
anty of good faith. It is not traversable, because the defendant, as a
result of a judgment so obtained, is not compelled to assume the burden
of proof by affirmatively establishing, by a preponderance of evidence,
the nonexistence of the facts necessary to svipport the plaintiff's
recovery.18
191. Application of Rule Where No Service Has Been Obtained.—
Some courts hold that, in cases where no process at all has been served
on the defendant, the collection of the judgment may 'be enjoined
without showing a defense to the original action.14 The complain
ant is not required to show a meritorious defense or that he is not
20 Nev. 127, 18 Pac. 358, 19 A. S. R. Cas. 1913E 120 and note.
337.
11. Gifford v. Morrison, 37 Ohio St.
7. Note: 30 L.R.A. 242.
502, 41 Am. Rep. 537.
8. Kansas, ete., R. Co. v. Fitzhugh,
12. Brandt v. Little, 47 Wash. 194,
61 Ark. 341, 33 S. W. 960, 54 A. S. 91 Pae. 705, 14 L.R.A. (N.S.) 213.R. 211.
13. Wilson v. Hawthorne, 14 Colo.
9. Cooley v. Barker, 122 1a. 440, 98 530, 24 Pac. 548, 20 A. S. R. 290.
N. W. 289, 101 A. S. R. 276. And see
14. Tootle v. Ellis, 63 Kan. 422. 65
supra, par. 171.
Pac. 675, 88 A. S. R. 246 (statinp that
10. Bemhard v. Idaho Bank, etc., this is the view of some courts, but
Co., 21 Idaho 598, 123 Pac. 481, Ann. holding to the contrary).
736

15 R. C. L.

JUDGMEiNTS

| 192

indebted on the cause of action which was the basis of the original
suit,1-- because the action of the court in proceeding without obtain
ing jurisdiction over the person of the defendant must have been
due either to fraud or to some mistake or accident. It is argued that
on principle it is not material how the court happened to take its
unauthorized action, or whether the plaintiff was free from fault or
not, provided the failure to serve the process on the defendant was
the cause of his not appearing and defending in the action.16 This
view has been followed particularly where the equitable proceeding
to set aside the judgment is prosecuted in the same court in which
the judgment was rendered in an action at law. In such cases when
an action is brought to set aside a judgment rendered by a court
which had obtained no jurisdiction from want of service of process,
it is not necessary for the plaintiff to show that he has a defense
to the first action.17 But a large preponderance of the authorities
hold that, notwithstanding an alleged want of service or notice, a
court of equity will not interfere to set aside a judgment until it
appears that the result, upon a subsequent trial, will be other than
that already reached ; or, in other words, that there was a meritorious
defense to the action.18 Thus it has been ruled that a petition in
equity to have a judgment set aside for lack of notice to defendant,
and the unauthorized appearance of an attorney for him, must state
that the sum for which the judgment was rendered was not due to
the plaintiff, or that it operated oppressively to defendant, and that
he had a good defense at law.19
192. Requirement that Petitioner Do Equity.—Proceedings for
relief against judgments are, like other suits in equity, subject to
the rule that he who seeks equity must do equity.20 A court of equity
will usually require a party to do equity before it will grant to him
equitable relief from a judgment,1 but under ordinary circumstance.«
it is not safe for the complainant to wait until equitable terms are
imposed upon him by the court. He must in his complaint show
his willingness to do equity by averring either that he has offered
to pay such sum, or to do such act, as is just, or, at least, that he
15. Cooley v. Barker, 122 la. 440, 19. Piggott v. Addicks, 3 G. Greene
98 N. W. 289, 101 A. S. R. 276.
(Ia.) 427, 56 Am. Dee. 547.
Note: 54 A. S. R. 223.
20. Gregory v. Ford, 14 Cal. 138, 73
16. Note: 54 A. S. R. 244.
Am. Dec. 639.
17. Magin v. Lamb, 43 Minn. 80, 44
Notes: 19 Am. Dec. 607; 54 A. S.
N. W. 675, 19 A. S. R. 216.
R. 259.
18. Tootle v. Ellis. 63 Kan. 422, 65
And see Equity, vol. 10, p. 392
Pac. 675, 88 A. S. R. 246; Gifford v. et seq.
Morrison, 37 Ohio St. 502, 41 Am.
1. Notes: 19 Am. Dee. 607; 54 A. S.
Rop. 537; Preston v. Kindrick. 94 Va. R. 259.
760, 27 S. E. 588, 64 A. S. R. 777;
Brandt v. Little, 47 Wash. 194, 91
Pac, 765, 14 L.R.A.(N.S.) 213.
R. C. L. Vol. XV.—47.
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is ready to do so, and should offer to comply with any decree which
the court may deem equitable under such circumstances. Where he
has not evidenced in his complaint, or bill in equity, his willing
ness to do equity, relief has frequently been denied him on that
ground.2 A defendant who seeks to have a judgment which was
improperly recovered against him set aside should pay into court
the sum which by his own statements he shows is due to the plain
tiff.8 It has been held, however, that where a mortgagee obtained
a decree of foreclosure by fraud for a much larger sum than the
amount due, equity will relieve against the decree without a tender
of the amount due.4 It has also been held that an offer to repay
money received in payment of a compromise judgment in favor of the
United States is not necessary in a bill by the United States to set
aside the judgment on the ground that a larger sum was due, since,
if that is found to be the case, a credit of the payment can be made,
and, if nothing is found due, judgment can be entered against the
United States for the amount of such payment.5
Relief as to Void and Irregular Judgments
193. Void Judgments.—There is some conflict of authority as to
the granting of an injunction because a judgment is void. Injunc
tions on this ground have been generally refused where there was
an adequate remedy at law,6 and allowed when such remedy did not
exist.7 It has been asserted that the process of one court cannot be
used to enjoin the final process of another court of equal and con
current jurisdiction, although the judgment on which such final
process is based is void.8 Nevertheless injunctions have been granted
where judgments were void on account of venue, or in excess of
jurisdictional amount, or if there was no service, or where the judge
was incompetent to try the cause.9 The general rule appears to be
that a court of equity in a proper case will interfere where the irreg
ularities or errors are of such character as to make the judgment
ipso facto void,10 and it has been held that it makes no difference that
2. Note: 54 A. S. R. 259.
the adequacy of remedies at law, see
3. Gregory v. Ford, 14 Cal. 138, 73 infra, par. 195 et seq.
Am. Dec. 639.
7. Pickering v. Palmer, 18 N. M
4. Lockwood v. Mitchell, 19 Ohio 473, 138 Pac. 198, 50 L.R.A.(N.S.>
448, 53 Am. Dec. 438.
1055. As to vacation of void judg5. United States v. Beebe, 180 U. S. ments on motion, see supra, par. 142.
343, 21 S. Ct. 371, 45 U. S. (L. ed.)
8. Scott v. Runner, 146 Ind. 12, 44
563.
N. E. 755, 58 A. S. R. 345.
6. Knight v. Creswell, 82 Ark. 330,
9. Note: 31 L.R.A. 200, 204.
101 S. W. 754, 118 A. S. R. 74; Kana10. Levvstein v. O'Brien, 106 Ala.
wha, etc., R. Co. v. Ryan, 31 W. Va. 352, 17 So. 550, 54 A. S. R. 56, 30
364, 6 S. E. 924, 13 A. S. R. 865.
L.R.A. 707; Harwood v. Jones, 10 Gill
Note: 31 L.R.A. 202.
& J. (Md.) 404, 32 Am. Dec. 180.
For a discussion of the subject of
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the party could obtain relief at law.11 Execution issued under a
void judgment is itself absolutely void, and its enforcement may be
restrained by an injunction,12 unless under the circumstances of the
particular case the defendant has an ample and adequate remedy
at law.18 When a suit is brought to enjoin the enforcement of a
judgment on the ground that it is void, the complainant is not
required to show that he is not indebted on the cause of action which
was the basis of the suit.14
194. Denial of Relief as to Irregular Judgments.—The principle
is well established that a court of equity will not interfere with a
judgment obtained in another court merely because it is alleged to
have been erroneously or irregularly entered,15 or because the court
of equity would, in deciding the same case,- have come to a different
conclusion.16 It matters not that there was no contest or dispute
at the trial resulting in the judgment concerning the points erro
neously decided. Even where the judgment was entered on default,
the defendant will not be entitled to question it in equity on the
ground of error, unless he can show some good equitable reason why
he did not present his defense in the original action.17 Relief will
not be granted in equity against a judgment because of irregulari
ties in the form or service of process,18 or on the ground that the
complaint in the cause did not warrant it, where the court had juris
diction of the cause and of the parties.19 The failure to indorse on a
summons, as required by statute, the amount for which judgment
would be taken if the defendant failed to answer does not make the
judgment rendered in such action void, so that its enforcement can
be enjoined.29 Generally speaking a court of equity will not inter
fere on account of irregularities in the pleadings, in signing or enter
ing judgments, in receiving verdicts, or on account of errors in
other similar matters, nor is insufficiency of evidence a ground for an
injunction against a judgment.1 An injunction will not be issued to
11. Caruthers
Hartsfield, 3 Yerg. Schwaman v. Truax, 179 N. Y. 35, 71
(Tenn.) 366, 24 Am. Dec. 580.
N. E. 464, 103 A. S. R. 832; Turpin
12. Olson v. Nunnally, 47 Kan. 391, v. Thomas, 2 Hen. & M. (Va.) 139, 3
28 Pac. 149, 27 A. S. R. 296. And see Am. Dec. 615.
Executions, vol. 10, pp. 1223, 1254 et
Note : 54 A. S. R. 230.
seq.
16. Note: 19 Am. Dec. 606.
13. St. Louis, etc., R. Co. v. Lowder,
17. Note : 54 A. S. R. 231.
138 Mo. 533, 39 S. W. 799, 60 A. S.
18. Notes: 54 A. S. R. 230 ; 30
R. 505.
L.R.A. 707; 31 L.R.A. 204.
14. Ooolev v. Barker, 122 la. 440,
19. Le Mesnager v. Variel, 144 Cal.
98 N. W. 289, 101 A. S. R. 276.
463, 77 Pac. 988, 103 A. S. R. 91;
15. Trov First Nat. Bank v. Cooper, Preston v. Kindrick, 94 Va. 760, 27
20 Wall. 171, 22 U. S. (L. ed.) 273; S. E. 588, 64 A. S. R. 777.
Gum-Elastic Roofing Co. v. Mexico 20. Tootle v. Ellis, 63 Kan. 422, 65
Pub. Co., 140 Ind. 158, 39 N. E. 443, Pac. 675, 88 A. S. R. 246.
30 L.R.A. 700; Fowler v. Lee, 10 Gill
Note: 54 A. S. R. 232.
& J. (Md.) 358, 32 Am. Dec. 172:
1. Note: 30 L.R.A. 704, 707, 708.
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restrain a judgment because of irregularity in not having a writ
of inquiry as provided by statute, prior to entry of judgment for
condemnation by default against a corporation summoned as gar
nishee.2 The assurance of the judge that a judgment should be
different from that which was afterwards rendered and entered can
not be relied upon as ground for interference by a court of equity.8
Right to Relief as Dependent on Diligence and Freedom from Fault
195. In General.—Before a court of equity will interfere even with
an inequitable judgment, it must appear that the injured party has
used due diligence in presenting the matter to the court,4 and in
doing whatever lies in his powers to protect his interests.5 Not only
is negligence not a ground for granting relief, but it is a ground for
refusing relief, and the general rule is that a party seeking aid from
a court of equity from judgments at law must be without fault,6
or negligence,7 and if he is negligent or careless either in preparing
or trying his action at law, the doors of chancery will remain closed
and relief will be denied.8 Under* this rule it has been held to
2. Bovd v. Chesapeake, etc., Canal 1036 ; English v. Aldrich, 132 Ind. 500,
Co., 17 Md. 195, 79 Am. Dec. 646.
31 N. E. 456, 32 A. S. R. 270; Froe3. Green v. Dodge, 6 Ohio 80, 25 brich v. Lane, 45 Ore. 13, 76 Pac. 351,
Am. Dec. 736.
106 A. S. R. 634; Henderson v. Mitch4. Bronson v. Schulton, 104 U. S. ell, 1 Bailey Eq. (S. C.) 113, 21 Am.
410, 26 U. S. (L. ed.) 797; Taylor v. Dec. 526; Nye v. Sochor, 92 Wis. 40,
Sutton, 15 Ga. 103, 60 Am. Dec. 682; 65 N. W. 854, 53 A. S. R. 896. And
Harding v. Hawkins, 141 111. 572, 31 see infra, par. 196.
N. E. 307, 33 A. S. R. 347; Schultz v.
7. Knox County v. Harshman, 133
Schultz, 136 Ind. 323, 36 N. E. 126, U. S. 152, 10 S. Ct. 257, 33 U. S.
43 A. S. R. 320; Hollinger v. Reeme, (L. ed.) 586; Kansas, etc., R. Co. v.
138 Ind. 363, 36 N. E. 1114, 46 A. S. Fitzhugh, 61 Ark. 341, 33 S. W. 960,
R. 402, 24 L.R.A. 46; Lanfear v. Mes- 54 A. S. R. 211; Donovan v. Miller,
tier, 18 La. Ann. 497, 89 Am. Dec. 12 Idaho 600, 88 Pac. 82, 10 Ann. Cas.
658; Hibbard v. Eastman, 47 N. H. 444, 9 L.R.A.(N.S-) 524; Skinner v.
507, 93 Am. Dec. 467; Moore v. Gulley, Deming, 2 Ind. 558, 54 Am. Dec. 463;
144 N. C. 81, 56 S. E. 681, 10 L.R.A. Dovle v. Reilly, 18 J a. 108, 85 Am.
(N.S.) 242; El Reno Mut. Fire Ins. Dec. 582; Cowan v. Price, 1 Bibb
Co. v. Sutton, 41 Okla. 297, 137 Pac. (Kv.) 173, 4 Am. Dec. 627; Barnes v.
700, 50 L.R,A.(N.S.) 1064; Collins v. Milne, Rich. Eq. Cas. (S. C.) 459, 24
Jones, 6 Leigh (Va.) 530, 29 Am. Dec. Am. Dec. 422; Ft. Pierre v. Hall, 19
216; Plant v. Humphries, 66 W. Va. S. D. 603, 104 N. W. 470, 117 A. S.
88, 66 S. E. 94, 26 L.R.A. (N.S.) 558. R. 972; Kearney v. Smith, 3 Yerg.
Note: 53 A. S. R. 444, 447.
(Tenn.) 127, 24 Am. Dec. 550.
5. Schwaman v. Truax, 179 N. Y.
Notes: 27 A. S. R, 150; 54 A. S. R.
15, 71 N. E. 464, 103 A. S. R. 832.
248; 30 L.R.A. 793.
6. Troy First Nat. Bank v. Cooper,
8. Hungerford v. Sigerson, 20 How.
20 Wall. 171, 22 U. S. (L. ed.) 273; 156, 15 U. S. (L. ed.) 869; Champion
Pickford v. Talbott, 225 U. S. 651, 32 v. Woods, 79 Cal. 17, 21 Pac. 534, 12
S. Ct. 687, 56 U. S. (L. ed.) 1240; A. S. R. 126; Risher v. Roush, 2 Mo.
Venner v. Denver Union Wafer Co., 95, 22 Am. Dec. 442; Barr v. Post,
40 Colo. 212, 90 Pac. 623, 122 A. S. R. 59 Neb. 361, 80 N. W. 1041, 80 A. S.
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be negligence for a party not to employ an attorney,9 and it is con
sidered the duty of every litigant to ascertain when his case will be
called for trial, and to be present, if necessary. Every omission of
this duty is negligence, and no relief in equity can be had from a
judgment resulting therefrom. It is not sufficient that the party seek
ing relief was absent from the state at the time of the trial, or under
some misapprehension with respect thereto, or had been led to believe
that the trial would not take place, unless he gave to his business such
attention as it deserved, and exercised a reasonable diligence to ascer
tain whether or not the belief under which he acted was well
founded.19 Diligence is required of attorneys as well as their clients,
and the negligence of the complainant or his attorney in failing to
use reasonable diligence to ascertain his defense will prevent an
injunction against the judgment.11 It should be noted, however,
that the law recognizes that under certain circumstances apparent
neglect may be excusable.12 For example it has been held that neg
ligence is no ground for refusing equitable relief against the fraud
of attorneys and petitioners in a petition for partition, in making
a compromise and procuring a decree of partition to be entered and
confirmed by practicing deception on the court. For a party is not
required to be on his guard against such fraudulent acts, so as to
be liable for negligence in failing to prevent them.18 If, during the
progress of the cause, the parties thereto compromise their differ
ences, one paying to the other the amount agreed upon, neither is
required to anticipate that the other, notwithstanding such settle
ment and payment, will proceed with the cause.14
196. Failure to Use Available Defense in Original Proceedings.—
One of the general rules governing the subject of equitable relief is
that it will not be granted where the matter on which the claim to
relief is founded was litigated in the original action, or where the
matter might have been litigated by the exercise of due diligence.15
The courts of England and of this country have, with grent uni
formity, refused aid in all cases where their action would involve
R. 680; Secord v. Powers, 61 Neb. 18 Pac. 358, 19 A. S. E. 337; Thomp615, 85 N. W. 846, 87 A. S. R. 474; son v. Connell, 31 Ore. 231, 48 Pac.
Gatlin v. Kilpatrick, 4 N. C. 147. 6 467, 65 A. S. R, 818.
Am. Dec. 557; Green v. Dodge, 5 Ohio
13. De Louis v. Meek, 2 G. Greene
80, 25 Am. Dec. 736; Froebrich v. (Ia.) 55, 50 Am. Dec. 491.
Lane, 45 Ore. 13, 76 Pac. 351, 106 A.
14. Note: 53 A. S. R. 451. See also
S. R. 634.
infra, par. 196.
Note: 30 L.R.A. 242; 32 L.R.A. 323.
15. Harding v. Hawkins, 141 111.
9. Note: 31 L.R.A. 35.
572, 31 N. E. 307, 33 A. S. R. 347;
10. Note: 53 A. S. R. 447.
Michael v. American Nat. Bank, 84
11. Note: 31 L.R.A. 37, 38.
Ohio St. 370, 95 N. E. 905, 38 L.R.A.
12. Miller v. Carr, 116 Cal. 378, 48 (N.S.) 220; El Reno Mut. Fire Ins.
Pac. 324, 58 A. S. R. 180 ; Lang Syne Co. v. Sutton, 41 Okla. 297, 137 Pac.
Gold Min. Co. v. Ross, 20 Nev. 127, 700, 50 L.R.A.(N.S.) 1064.
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the granting of a second opportunity of presenting a cause upon its
merits,18 and hold that in case a party has a legal defense to an
action at law, he must avail himself of it in the pending suit,17 and
if he fails to do so, and judgment is rendered against him, a court
of equity has no power to grant relief,18 unless he alleges and proves
sufficient reasons for his failure to defend at law.19 It has even been
held that where a party to an action at law has knowledge of a
fraud which he could plead therein, and he neglects to do so, he
cannot thereafter obtain relief in a court of equity against the judg
ment at law, on the ground of such fraud, and as to such the judg
ment must forever conclude him.20 The rule may be stated broadly
that whenever a party has once had an opportunity of being heard
and neglects to do so, he must abide the consequences of his own
neglect.1 There are, however, some cases which have apparently
granted relief in equity against judgments at law though the defense
might have been made in the original action, and where there was
no apparent reason for not there presenting it, the defendant being
16. Warren v. Rochester Union Casey v. Gregory, 13 B. Mon. (Ky.)
Bank, 157 N. Y. 259, 51 N. E. 1036, 505, 56 Am. Dec. 581; Methodist Prot68 A. S. R. 777, 43 L.R.A. 256. As to estant Church v. Baltimore, 6 Gill
the refusal of a court of equity to (Md.) 391, 48 Am. Dec. 540; Jordan
exercise appellate jurisdiction in grant- v. Thomas, 34 Miss. 72, 69 Am. Dec.
ing relief from judgments, see supra, 387; Norwegian Plow Co. v. Bollman,
par. 179.
47 Neh. 186, 66 N. W. 292, 31 L.R.A.
17. Marine Ins. Co. v. Hodgson, 7 747; Donovan v. Finn, Hopk. (N. Y.)
Cranch 336, 3 U. S. (L. ed.) 362; 59, 14 Am. Dec. 531; Schwaman v.
Fayerweather v. Ritch, 195 U. S. 276, Truax, 179 N. Y. 35, 71 N. E. 464,
25 S. Ct. 58, 49 U. S. (L. ed.) 193; 103 A. S. R. 832; Fentress v. Robins,
Dutil v. Pacheco, 21 Cal. 438, 82 Am. 4 N. C. 610, 7 Am. Dec. 704; Kenner
Dec. 749; Schwaman v. Truax, 179 N. v. Caldwell, 1 Bailey Eq. (S. C.) 149,
Y. 35, 71 N. E. 464, 103 A. S. R. 832. 21 Am. Dec. 538; Sullivan v. Shell,
Notes: 60 Am. Dec. 738; 54 A. S. 36 S. C. 578, 15 S. E. 722, 31 A. S.
R. 226.
R. 894; Reeves v. Hogan, Cooke
18. Kibbe v. Benson, 17 Wall. 625, (Tenn.) 174, 5 Am. Dec. 684: Baxter
21 U. S. (L. ed.) 741; Haughy v. v. Dear, 24 Tex. 17, 76 Am. Dec. 89;
Strang, 2 Port. (Ala.) 177, 27 Am. Emerson v. Udall, 13 Vt. 477, 37 Am.
Dec. 648; Brum v. Ivins, 154 Cal. 17, Dec. 604; Zinn v. Dawson, 47 W. Va.
96 Pac. 876, 129 A. S. R. 137; Stroup 45, 34 S. E. 784, 81 A. S. R. 772;
v. Sullivan, 2 Ga. 275, 46 Am. Dec. Nye v. Socher, 92 Wis. 40, 65 N. W.
389: Pollock v. Gilbert, 16 Ga. 398, 854, 53 A. S. R. 896.
60 Am. Dec. 732; Gold v. Bailey, 44
Notes: 30 L.R.A. 787; 31 L.R.A.
111. 491, 92 Am. Dec. 190; Carney v. 39; 32 L.R.A. 322.
Marseilles, 136 111. 401, 26 N. E. 491,
19. Turner v. Davis, 7 Leigh (Va.)
29 A. S. R. 328; Harding v. Hawkins, 227, 30 Am. Dec. 502.
141 111. 572, 31 N. E. 307, 33 A. S.
20. Le Guen v. Gouverneur, 1 Johns.
R. 347; Skinner v. Deming, 2 Ind. Cas. (N. Y.) 436, 1 Am. Dec. 121.
558, 54 Am. Dec. 463; Smith v. Dur- And see infra, par. 214 et seq.
rett, Sneed (Ky.) 236, 2 Am. Dec.
1. Ft. Pierre v. Hall, 19 S. D. 663,
714; Morrison v. Hart, 2 Bibb. (Ky.) 104 N. W. 470, 117 A. S. R. 972.
4, 4 Am. Dec. 663; Clay v. Fry, 3
Note: 54 A. S. R. 229.
Bibb (Ky.) 248, 6 Am. Dec. 654:
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at all times cognizant of his defense.2 For example it has been held
that a party entitled to plead in an action at law the defense of fail
ure of consideration need not plead such defense in the action, but
may avail himself of it in equity without any excuse for not using
it at law.8 The converse of the general rule just stated is equally
true, and it is well settled that relief from a judgment may be decreed
in equity upon there appearing any facts clearly proving that it is
against conscience to execute the judgment,4 and that the injured
party could not have availed himself of such facts in a court of law,
or that, without any fault or negligence in himself or his agents,
he was prevented from doing so by fraud or deception practiced on
him by his opponent,5 or by mistake,6 surprise or some accidental
circumstance beyond his control.7 If a defense on account of its equi
table nature was not available in the action in which such judgment
was rendered, the judgment at law may be enjoined or other equitable
2. Note: 54 A. S. R. 228.
(Ky.) 8, 15 Am. Dec. 35; Steele v.
3. Jarrett v. Goodnow, 39 W. Va. Culver, 157 Mich. 344, 122 N. W. 95,
602, 20 S. E. 575, 32 L.R.A. 321 and 23 L.R.A.(N.S.) 564; Warren v. Rochnote.
ester Union Bank, 157 N. Y. 259, 51
4. Marine Ins. Co. v. Hodgson, 7 N. E. 1036, 68 A. S. R. 777, 43 L.R.A.
Cranch 335, 3 U. S. (L. ed.) 362; 256; Schwaman v. Truax, 179 N. Y.
Jones v. Columbus Commercial Bank, 35, 71 N. E. 464, 103 A. S. R. 832;
5 How. (Miss.) 43, 35 Am. Dec. 419; Thompson v. Connell, 31 Ore. 231, 48
Handley v. Jackson, 31 Ore. 552, 50 Pac. 467, 65 A. S. R. 818; Handley
Pac. 915, 65 A. S. R. 839.
v. Jackson, 31 Ore. 552, 50 Pac. 915,
5. Marine Ins. Co. v. Hodgson, 7 65 A. S. R. 839; King v. Vaughan,
Cranch 335, 3 U. S. (L. ed.) 362; 8 Yerg. (Tenn.) 59, 29 Am. Dec. 104;
Hendrickson v. Hinckley, 17 How. Drinkard v. Ingram, 21 Tex. 650, 73
443, 15 U. S. (L. ed.) 123; Kibbe v. Am. Dec. 250; Boring v. Ott, 138 Wis.
Benson, 17 Wall. 625, 21 U. S. (L. 260, 119 N. W. 865, 19 L.R.A. (N.S.)
ed.) 741; United States v. Throck- 1080.
morton, 98 U. S. 61, 25 U. S. (L. ed.)
Notes: 19 Am. Dec. 603, 604; 27
93; Marshall v. Holmes, 141 U. S. A. S. R. 150; 54 A. S. R. 224 ; 31
589, 12 S. Ct. 62, 35 U. S. (L. ed.) L.R.A. 202; 32 L.R.A. 324: 32 L.R.A.
870; Pickford v. Talbott, 225 U. S. (N.S.) 936.
651, 32 S. Ct. 687, 56 U. S. (L. ed.)
Generally as to the effect of fraud
1240; Hempstead v. Watkins, 6 Ark. and deception of an adversary, see
317, 42 Am. Dec. 696 and note; Le infra, par. 214 et seq.
Mesnager v. Variel, 144 Cal. 463, 77
6. Emerson v. Udall, 13 Vt. 477,
Pac. 988, 103 A. S. R. 91; Venner v. 37 Am. Dec. 604.
Denver Union Water Co., 40 Colo.
Note: 26 L.R.A. (N.S.) 537.
212, 90 Pac. 623, 122 A. S. R. 1036;
As to mistake as a ground for equiLithuanian Brotherhelp Soc. v. Tu- table interference, see infra, par. 205.
nila, 80 Conn. 642, 70 Atl. 25, 125
7. New York National Surety Co.
A. S. R. 138; Stroup v. Sullivan, 2 v. Humboldt State Bank, 120 Fed.
Ga. 275, 46 Am. Dec. 389; Bellamy 593, 56 C. C. A. 657, 61 L.R.A. 394;
v. Woodson, 4 Ga. 175, 48 Am. Dec. Stroup v. Sullivan, 2 Ga. 275, 46 Am.
221; Pollock v. Gilbert, 16 Ga. 398, Dec. 389; Bellamy v. Woodson, 4 Ga.
60 Am. Dec. 732; Carney v. Marseilles, 175, 48 Am. Dec. 221; Smoot v. Judd,
136 111. 401, 26 N. E. 491, 29 A. S. 161 Mo. 673, 61 S. W. 854, 84 A.
R. 328; Yancey v. Downer, 5 Litt. S. R. 738; Jarrett v. Goodnow, 39 W.
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relief given against it, and this is true notwithstanding the fact that
an ineffectual attempt may have been made to defend at law,8 or
that the complainant deferred filing his bill until judgment had been
entered against him at law.9 If the defense is of such a nature that
the party may avail himself of it either at law or in equity, relief
may be granted, although the defense might have been made at law.10
If there be a doubt whether a defense be available at law, and there is
an undoubted jurisdiction in equity, and at law the defendant omits
to make his defense, or if he makes it and is overruled, on the ground
that it cannot be made at law, a court of equity may afford relief,
notwithstanding the trial at law.11 An omission to interpose a good
defense at law will not prevent the party from availing himself of an
independent ground of relief in equity.12
197. Effect of Laches Generally.—Freedom from laches is gen
erally a prerequisite to the granting of equitable relief in regard to
judgments entered contrary to equity and good conscience.18 Hence
a party must act promptly upon discovering the fraud or mistake or
other ground used as a basis for an application to set a judgment
aside.14 But relief in equity against a judgment will not be denied
on the grounds of the laches of the complainant or of his attorneys,
when it consists only in relying on a written assurance of the attor
neys of the judgment creditor that no advantage will be taken of
any delay in entering an appearance.15 Similarly the failure of a
party to appear and plead in an action which had been settled will
not amount to laches since it is reasonable for a party under such
circumstances to believe that his adversary would not take any unfair
advantage of his absence.18 It has been held that whether a party to
Va. 602, 20 S. E. 575, 32 L.R.A. 321 Am. Dec. 520; Froebrich v. Lane, 45
and note; Nye v. Sochor, 92 Wis. 40, Ore. 13, 76 Pae. 351, 106 A. S. R.
65 N. W. 854, 53 A. S. R. 896. And 634; Given's Appeal, 121 Pa. St. 260,
see infra, par. 204 et seq.
15 Atl. 468, 6 A. S. R. 795.
8. Johnson v. Christian, 128 U. S.
Notes: 54 A. S. R. 248: 57 L.R.A.
374, 9 S. Ct. 87, 32 U. S. 'L. ed.) 605: 26 L.R.A. fN.S.) 537.
412 ; Harding v. Hawkins, 141 111. 572,
For a full discussion of the doctrine
31 N. E. 307, 33 A. S. R. 347.
of laches, see Equity, vol. 10, p. 395
Note: 54 A. S. R. 224.
et seq.
9. Humphries v. Adkins, 142 Ala.
14. English v. Aldrich, 132 Ind. 500,
517, 38 So. 840, 110 A. S. R. 42.
31 N. E. 456, 32 A. S. R. 270; Hamb10. Clay v. Fry, 3 Bibb fKv.) 248, lin v. Knight, 81 Tex. 351, 16 S. W.
6 Am. Dec. 654.
1082, 26 A. S. R. 818 and note.
11. King v. Baldwin, 17 Johns. (N.
Note : 21 L.R.A. 857.
Y.> 384. 8 Am. Dec. 415.
15. Brooks v. Twitchell, 182 Mass.
12. Greenlee v. Gaines, 13 Ala. 198, 443, 65 N. E. 843, 94 A. S. R. 662.
48 Am. Dec. 49. And see infra, par. As to effect of violation of agreements,
203.
see infra, par. 217.
13. Brackett v. Banegas, 116 Cal.
16. Gates v. Steele, 58 Conn. 316,
278. 48 Pac. 90, 58 A. S. R. 164; 20 Atl. 474, 18 A. S. R. 268.
Harshev v. Blackmarr, 20 la. 161, 89
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a judgment has ratified it or has heen so guilty of laches that he is
precluded from bringing suit to enjoin its enforcement may be a
question of fact to be determined by the jury under all the circum
stances of the case.17 The question of laches may be influenced by
the question whether third persons have or have not meanwhile in
good faith and in reliance upon the decree acquired interests in the
subject matter of the suit. On account of the rights of third parties,
a court of equity may refuse to disturb a judgment at law.18 A
party cannot, however, be denied relief from a void judgment, on the
ground of laches, where there has been no attempt to enforce it,
because, until then, the complainant has no occasion to act.19
198. Lapse of Time as Laches Barring Relief.—It is a time hon
ored and salutary rule that when one is defrauded by the conduct or
act of another,, he must within a reasonable time after the discovery
of the fraud proceed to have the matter corrected and if he does not
do so, he is held to have acquiesced therein.20 The lapse of consider
able time after the entry of a judgment will usually amount to laches.1
It has been held, however, that a delay of eight months after the
entry of an order settling an administrator's account before bringing
a suit in equity for relief from such settlement does not constitute
such laches as to require the denial of the relief sought.2 The same
conclusion was reached where a woman delayed a year and seven
months after the time the papers were served on her in a divorce
suit before she commenced an action to set it aside for fraud, where
she was destitute and was unable, during the intervening time, to
learn the true state of affairs.8 But where a motion to set aside a
decree of divorce was made after the death of the adverse party and
a delay of nine years after knowledge of the proceedings was obtained,
it was held that the delay was too great, although the decree had been
obtained by fraud and deception. In such case the court said that
the applicant let the decree serve as a protection to her heirs, if she
should die first owning property; but when the adverse party hap
pened to die first, then at once she wanted the decree set aside, so as
17. Grav v. Richmond Bicvcle Co., 671, 60 A. S. R. 224; Mahoney v.
167 N. Y. 348, (iO N. E. 603, 82 A. State Ins. Co., 133 la. 570, 110 N. W.
S. R. 720.
1041, 9 L.R.A.(N.S.) 490; Clark v.
18. Teel v. Dunnihoo, 221 111. 471, Southern Can. Co., 116 Md. 85, 81 Atl.
77 N. E. 906, 112 A. S. R. 192 and 271, 36 L.R.A.(N.S.) 980.
'note; Harshev v. Blackmarr, 20 la.
1. Pendleton v. Galloway, 9 Ohio
161. 89 Am. Dec. 520; Teter v. Irwin, 178, 34 Am. Dec. 434; Parsons v. Par69 W. Va. 200, 71 S. E. 115, Ann. sons, 101 Wis. 76, 77 N. W. 147, 70
Cas. 1913A 707.
A. S. R. 894.
Note : 58 Am. Dec. 393.
2. Froebrich v. Lane, 45 Ore. 13, 76
19. Coolev v. Barker, 122 la. 440, Pac. 351, 106 A. S. R. 634.
98 N. W. 289, 101 A. S. R. 276.
3. Colby v. Colby, 59 Minn. 432, 50
20. Edmundson
v. Independent A. S. R. 420.
School District, 98 la. 639, 67 N. W.
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to inherit all property left by him.4 Similarly it has been held that
a judgment will not be relieved against in equity when its rendi
tion might have been prevented by the production of evidence which
for five years before the commencement of the action for relief had
been a matter of public record.5 The laches that will bar a recov
ery in a particular case depends to a large extent upon' the character
and nature of the circumstances surrounding the transaction.6 Statr
utes of limitation may define the time within which proceedings of
avoidance in equity may be brought,7 or courts of equity may act or
refuse to act in analogy to statutes of limitation. Under ordinary cir
cumstances, a suit in equity will be sustained within, and will not
be sustained without, the limitation of the analogous action at law.8
Although a time is prescribed by statute within which a judgment
may be vacated for irregularity or fraud in obtaining it, yet a court
of equity has power to vacate it, for such cause, after the time so fixed
by statute, if proper reasons are shown for not making such applica
tion within the time, as where the person against whom it was pro
nounced did not learn of its rendition until after the expiration of
the statutory time for setting it aside.9 It seems that the lapse of
time of itself will not be a bar to equitable relief as long as the
remedy by the ordinary proceedings for a review of the judgment
exist, for the right to apply to equity does not arise until all possi
ble proceedings to review the judgment have become barred by the
expiration of the time provided by statute in which to begin such
proceedings.10
Adequacy of Remedy at Law as Affecting Right to Equitable Relief
199. In General.—It is a general rule that whenever there is an
adequate remedy at law, a party who may have neglected to use it
will not be permitted to obtain relief from a judgment by resorting
to a court of equity.11 It is not sufficient for the party applying for
4. McElrath v. McElrath, 120 Minn.
9. Partridge v. Harrow, 27 la. 96,
380, 139 N. W. 708, 44 L.R.A.(N.S.) 99 Am. Dec. 643: Larson v. Williams,
505.
100 la. 110, 63 N. W. 464, 69 N. W.
5. Fort Pierre v. Hall, 19 S. D. 663, 441, 62 A. S. R. 544; Graves v. Graves,
104 N. W. 470, 117 A. S. R. 972.
132 la. 199, 109 N. W. 707, 10 Ann.
6. Brown v. Wilson, 21 Colo. 309, Cns. 1104, 10 L.R,A.(N.S.) 216; Blight
40 Pac. 688, 52 A. S. R, 228.
v. Tobin, 7 T. B. Mon. (Ky.) 612, 18
7. Horton v. Stegmyer, 175 Fed. 756, Am. Dec. 219.
99 C. C. A. 332, 20 Ann. Cas. 1134;
10. Brooks v. Twitchell, 182 Mass.
Woods v. Brown, 93 Ind. 164, 47 Am. 443. 65 N. E. 843. 94 A. S. R. 662.
Rep. 369.
'
11. Walker v. Robbins, 14 How. 586,
8. Horton v. Stegmyer, 175 Fed. 756, 14 U. S. (L. ed.) 552; Embry v. Palm99 C. C. A. 332, 20 Ann. Cas. 1134; er, 107 U. S. 3, 2 S. Ct. 25, 27 U. S.
Willis v. Rice, 141 Ala. 168, 37 So. (L. ed.) 346; Knox County v. Harsh507, 109 A. S. R. 26. And see gener- man, 133 U. S. 152, 10 S. Ct. 257, 33
ally, Limitation op Actions.
U. S. (L. ed.) 586; Travelers' Prc
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equitable relief to exhibit a good ground for such relief, but he must
also show that it was out of his power, owing to some substantial
cause, to make the application to the court of law in due time.12
The ground.• upon which the interposition of a court of equity may
be successfully invoked do not include cases where the sole ground
of relief is that the former decision was unjust and contrary to equity
or good conscience,18 and no degree of wrong or injustice in the deter
mination of a cause at law will entitle the injured party to relief in
equity, unless there is some special equitable ground for its interposi
tion.14 It has been held, however, that relief will not be denied to one
seeking to enjoin the execution of a judgment because he might have
sought it under a different form of action, in a state where the vari
ous kinds of relief are administered by the same tribunal, and there
is but one form of civil action for the enforcement or protection of
civil rights.15 The opportunity to set up by way of defense to the
original -action the matters relied on as grounds for equitable relief
against the judgment therein rendered may, in a sense, be deemed
an adequate remedy at law such as will justify a court of equity in
refusing to interfere, but the failure to take advantage of such oppor
tunity would seem, strictly speaking, to be rather a species of negli
gence on the part of the applicant, and is treated elsewhere.16
200. Right to New Trial as a Remedy at Law.—An adequate rem
edy at law within the meaning of the rule now under consideration
may consist of a right to move for a new trial, and one who fails to
avail himself of it will usually be precluded from obtaining equitable
relief against the judgment.17 Thus where a persdn against whom
a judgment has been rendered without actual notice of the pendency
tective Ass'n v. Gilbert, 111 Fed. 269,
Notes: 19 Am. Dec. 609; 54 A. S.
49 C. C. A. 309, 55 L.R.A. 538; Gar- R. 223 , 230 ; 30 L.R.A. 238, 242, 562,
vin v. Squires, 9 Ark. 533, 50 Am. Dec. 700, 788; 31 L.R.A. 201, 460, 771; 32
224; Mills- v. Lumpkin, 1 Ga. 511, 44 L.R.A. 326; 3 Ann. Cas. 85.
Am. Dec. 677; Pearce v. Chastain, 3
And see Equity, vol. 10, p. 271 et
Ga. 226, 46 Am. Dec. 423; Davidson seq.; Injunctions, vol. 14, p. 339 et
v. Burke, 143 111. 139, 32 N. E. 514, seq.
36 A. S. R. 367; Piggott v. Addieks,
12. Yancey v. Downer. 5 Litt. (Ky.)
3 G. Greene (la.) 427, 56 Am. Dec. 8, 15 Am. Dec. 35.
547; Morrison v. Hart, 2 Bibb (Ky.)
13. Warren v. Union Bank, 157 N.
4, 4 Am. Dec. 663; Pickering v. Palm- Y. 259, 51 N. E. 1036, 68 A. S. R.
er. 18 N.-M. 473, 138 Pac. 198, 50 777, 43 L.R.A. 256.
L.R.A. (N.S.) 1055 and note; Froe14. Pollock v. Gilbert, 16 Ga. 398,
brich v. Lane, 45 Ore. 13, 76 Pac. 351, 60 Am. Dec. 732.
106 A. S. R. 634; McClure v. Miller,
15. Merriman v. Walton, 105 Cal.
1 Bailey Eq. (S. C.) 107, 21 Am. 403, 38 Pac. 1108, 45 A. S. R. 50, 30
Dec. 522; Hamblin v. Knight, 81 Tex. L.R.A. 786.
351, 16 S. W. 1082, 26 A. S. R. 818;
16. See supra, par. 196.
Chezum v. Claypool, 22 Wash. 498,
17. Edwards v. Handley, Hardin
«1 Pac. 157, 79 A. S. R. 955; Zinn v. (Kv.) 602, 3 Am. Dec. 745; Hamblin
Dawson, 47 W. Va. 45, 34 S. E. 784, v. Knight, 81 Tex. 351, 16 S. W. 1082,
S1 A. S. R. 772.
26 A. S. R. 818. And see New Trial.
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of the suit is entitled by law to file a petition for a new trial, such
remedy may be ample.18 Formerly the granting of new trials was
a well recognized branch of equity jurisdiction,19 but since courts of
law have assumed jurisdiction over applications for new trials in
causes instituted before them, equity has gradually withdrawn from
that field of jurisprudence, and at the present day it may be said,
as a general rule, that equity will interfere in that direction only
when adequate relief cannot be afforded by the court in which the
judgment has been obtained.20 When relief by injunction is sought
during the continuance of the term at which a judgment was ren
dered, an allegation of the existence of any circumstances making
an application for a new trial an inefficient or less effective remedy
than a separate suit would afford may be sufficient to entitle the
party to proceed by injunction instead of being confined to a motion
for a new trial. In such cases, however, the burden of proof is on the
petitioner to show that his remedy by motion for a new trial was inade
quate.1
201. Adequacy of Remedy by Motion to Vacate.—A motion to
set aside a judgment for fraud or other reason is in some jurisdic
tions considered an adequate remedy at law, and where a right to
make such motion exists a court of equity may decline to grant
relief in regard to the judgment for any reason available by a motion
of this character.2 Hence the assistance of equity cannot be invoked
so long as the remedy by motion exists. When, however, the time
within which a motion may be made has expired, and no laches or
want of diligence is imputable to the party asking relief, there would
seem to be nothing in reason or propriety preventing the interference
of equity.8 Thus relief in equity against the enforcement of a judg
ment will not be denied on the ground that the complainant might
have proceeded by motion in the original action, if his failure so to
proceed was due to an agreement in writing of the attorneys of the
18. Hurlbut v. Thomas, 55 Conn, etc., R. Co. v. Ryan, 31 W. Va. 364,
181, 10 Atl. 556, 3 A. S. R. 43.
6 S. E. 924, 13 A. S. R. 865; Mc19. See supra, par. 179.
Indoe v. Hazelton, 19 Wis. 567, 88
20. Stein v. Cuff, 76 N. J. Eq. 277, Am. Dec. 701.
74 Atl. 517, 21 Ann. Cas. 1285.
Note: 54 A. S. R. 256.
1. Hamblin v. Knight, 81 Tex. 351,
As to vacation of judgments by mo16 S. W. 1082, 26 A. S. R. 818.
tion generally, see supra, par. 168 et
2. Bernhard v. Idaho Bank, etc., Co., seq.
21 Idaho 598, 123 Pac. 481, Ann. Cas.
3. State v. District Court, 38 Mont.
1913E 120; Marx v. Fore, 51 Mo. 69, 166, 99 Pac. 291, 129 A. S. R. 636,
11 Am. Rep. 432; Smithson v. Smith- 35 L.R.A.(N.S.) 1098; Sharp v. Danson, 37 Neb. 535, 56 N. W. 300, 40 ville, etc., R. Co., 106 N. C. 308, 11
A. S. R. 504; Coward v. Chastain. S. E. 530, 19 A. S. R. 533; Zinc Car99 N. C. 443, 6 S. E. 703, 6 A. S. R bonate Co. v. Shullsberg First Nat.
533; Crocker v. Allen, 34 S. C. 452, 13 Bank, 103 Wis. 125, 79 N. W. 229, 74
S. E. 650, 27 A. S. R. 831; Kanawha, A. S. R. 845.
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adverse party, which was not repudiated by their client until too
late to obtain relief by motion.4 It has also been held that relief
in equity from a judgment is not prevented by the failure to apply
for such relief by motion under a statute authorizing the court, in
its discretion, and upon such terms as may be just, at any time within
a specified period after notice thereof, to relieve a party from a judg
ment taken against him through his mistake, inadvertence, surprise
or excusable neglect.5
202. Appeal as Adequate Remedy at Law.—Except in tases involv
ing fraud or some other special basis for equitable relief, a court of
equity may decline to interfere in regard to a judgment where the
complaining party has a right by appeal or certiorari to have the
judgment reviewed by an appellate court.6 For example, relief from
an erroneous order of a court distributing an estate of a decedent
must be sought by an appeal, and cannot be obtained by a bill in
equity, to restrain compliance therewith.7 If, however, the appeal
is prevented by the action of the court in rendering judgment in
such a manner or time that the complainant cannot perfect his appeal,
and he has a meritorious defense against the judgment, and is not
negligent, and there is no other remedy, an injunction will be grant
ed.8 So if, after a trial at law, the right of appeal is cut off by the
death of the presiding judge before he can sign a bill of exceptions,
it seems that relief may be granted in equity by compelling the
adverse party to submit to a new trial, provided the judgment is
contrary to equity and good conscience.9 A defendant against whom
a default judgment has been fraudulently entered is not compelled
to resort to certiorari for relief, rather than to apply for an injunc
tion against its execution, where he would not thereby obtain as
effective relief as he could by injunction.10 And it has been held
that the fact that persons interested in contesting an administrator's
account had an adequate remedy by appeal from an order approving
such account does not preclude them from maintaining a suit in
4. Brooks v. Twitchell, 182 Mass. 639, 91 Am. Dec. 451 and note.
443, 65 N. E. 843, 94 A. S. B. 662.
Notes: 54 A. S. R. 230; 30 L.R.A.
5. Froebrich v. Lane, 45 Ore. 13, 76 703, 705; 31 L.R.A. 60.
'Pac. 351, 106 A. S. R. 634.
7. Daly v. Pennie, 86 Cal. 552, 25
6. More v. Bagley, Breese (111.) 94, Pac. 67, 21 A. S. R. 61.
12 Am. Dee. 144; Jenison v. Hapgood,
8. Note: 30 L.R.A. 560, 561.
7 Pick. (Mass.) 1, 19 Am. Dec. 258;
9. Kansas, etc., R. Co. v. Fitzhugh,
Froebrich v. Lane, 45 Ore. 13, 76 Pac. . 61 Ark. 341, 33 S. W. 960, 54 A. S.
351, 106 A. S. R. 634; King v. R. 211; Little Rock, etc., R, Co. v.
Vaughan, 8 Yerg. (Tenn.) 59, 29 Am. Wells, 61 Ark. 354, 33 S. W. 208, 54
Dec. 104; Texas Mexican Rv. Co. v. A. S. R. 216, 30 L.R.A. 500 and note.
Wright, 88 Tex. 346, 31 S. W. 613,
10. Merriman v. Walton. 105 Cal.
31 L.R.A. 200; Chezum v. Clavpool, 403, 38 Pac. 1108, 45 A. S. R. 50, 30
22 Wash. 498, 61 Pac. 157, 79 A. S. L.R.A. 786.
R. 955; Crandall v. Bacon, 20 Wis.
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equity for relief against such order on the ground that it was pro
cured by fraud or collusion between the probate judge and the admin
istrator.11
203. Denial of Right to Relitigate in Equity.—Where a court of
law and a court of equity have concurrent jurisdiction in regard to
a particular defense, a litigant may elect between the remedies, and,
failing to defend at law, he may nevertheless obtain relief in equity.12
But if he presents such defense to a court of law and judgment is
entered against him, he will not be permitted to relitigate in equity
the question of the defense as a means of obtaining equitable relief
in regard to the judgment.18 In other words a defense cannot be
set up in equity which has been fully and fairly tried at law, though
it may be the opinion of the chancellor that the defense ought to have
been sustained at law.14 For example, if a party pleads the illegal
ity of a consideration in an action at law and fails, equity will not
retry the matter or grant relief from the judgment on account of
such illegality in the obligation on which it was founded.15 Simi
larly a party waives his right to have the question of fraud litigated
in a court of chancery when he has presented it as a defense to an
action at law.16 The reason for the rule under consideration lies
in the fact that the decision of the court of law has the effect of
res judicata, and the question therein determined cannot be again
raised in the suit in equity.17 Instead of taking cognizance of a
case already decided by a court of law, a court of equity will respect
the judgment of a court of competent jurisdiction already pronounced
upon the facts,18 and will decline to exercise any revisory jurisdiction
over its judgments.19
11. Baldwin v. Davidson, 139 Mo. 818; Rogers v. Waller, 4 Hayw.
118, 40 S. W. 765, 61 A. S. R. 460. (Term.) 205, 9 Am. Dec. 758.
12. Morrison v. Hart, 2 Bibb (Ky.)
Notes: 32 L.R.A. 324; 21 Ann. Cas.
4, 4 Am. Dec. 663; Stein v. Cuff, 76 1287.
N. J. Eq. 277, 74 Atl. 517, 21 Ann.
14. Marine Ins. Co. v. Hodgson, 7
Cas. 1285 and note.
Crunch 332, 3 U. S. (L. ed.) 362.
13. Blanchard v. Brown, 3 Wall. 15. Davidson v. Givins, 2 Bibb (Ky.)
245, 18 U. S. (L. ed.) 69; Marshall v. 200, 4 Am. Dec. 695.
Holmes, 141 U. S. 589, 12 S. Ct. 62,
16. Blanchard v. Brown, 3 Wall.
35 U. S. (L. ed.) 870; Haughy v. 245, 18 U. S. (L. ed.) 69. And see
Strang, 2 Port. (Ala.) 177, 27 Am. Fraud and Deceit, vol. 12, p. 404 et
Dec. 648; Morrison v. Hart, 2 Bibb seq.
(Ky.) 4, 4 Am. Dec. 663; Davidson v.
17. Wooten v. Steele, 109 Ala. 563,
Givins, 2 Bibb (Ky.) 200, 4 Am. Dec. 19 So. 972, 55 A. S. R. 947. Gener695; Cowan v. Wheeler, 25 Me. 267, ally as to res judicata, see infra, par.
43 Am. Dec. 283; Stein v. Cuff, 76 429.
N. J. Eq. 277, 74 Atl. 517, 21 Ann.
18. Hempstead v. Watkins, 6 Ark.
Cas. 1285 and note; Anderson v. Rob- 317, 42 Am. Dec. 696.
erts, 18 Johns. (N. Y.) 515, 9 Am.
19. Note: 54 A. S. R. 22L
Dec. 235; Thompson v. Connell, 31
Ore. 231, 48 Pac. 467, 65 A. S. R.
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General Grounds for Equitable Relief
204. Accident, Sickness or Insanity.—Accident is one of the well
recognized grounds on which equitable relief may be granted against
judgments.20 For example, when a justice of the peace, after render
ing a judgment against a defendant, dies before an appeal may be
perfected, it has been held that a case of accident has arisen within
the meaning of the rule, and equity may interfere in regard to such
judgment.1 The distinction between accident and negligence is a
narrow one, for it has been asserted on high authority that where
a party has failed to make a proper defense at law through negli
gence, equity will not aid him, but if by accident such a defense has
been prevented, a court of equity may grant relief.2 The distinc
tion seems to be that whenever a defense is prevented by unavoid
able circumstances, equity will grant relief,8 but will not do so where
the failure is due to avoidable circumstances or to the negligence
of the party seeking relief.4 Sickness of a party may amount to an
unavoidable circumstance within the meaning of the rule under con
sideration,5 as may the sickness of a judge which results in a denial
of a legal right, the loss of which, cannot be adequately remedied at
law.6 But it seems that an injunction will not be granted where
the complainant was prevented from defending on account of sick
ness in his family. An injunction has generally been denied where
defense was not made on account of the attorney's sickness.7 The
fact that a defendant is insane when a judgment is rendered against
him is not, standing by itself, an adequate ground for equitable relief
against such judgment,8 but where the lunatic was not represented
20. Horton v. Stegmyer, 175 Fed.
2. Hungerford v. Sigerson, 20 How.
756, 99 C. C. A. 332, 20 Ann. Cas. 156, 15 U. S. (L. ed.) 869; Kibbe v.
1134; Kansas, etc., R. Co. v. Fitzhugh, Benson, 17 Wall. 625, 21 U. S. (L.
61 Ark. 341, 33 S. W. 960, 54 A. S. ed.) 741. '
B. 211; Dunlap v. Steere, 92 Cal. 344,
3. Jones v. Commercial Bank of Co28 Pac. 563, 27 A. S. R. 143, 16 L.R.A. lumbus, 5 How. (Miss.) 43, 35 Am.
361; Litchfield's Appeal, 28 Conn. 127, Dec. 419.
73 Am. Dec. 662; Stroup v. Sullivan,
4. Kibbe v. Benson, 17 Wall. 625,
2 Ga. 275, 46 Am. Dec. 389; Pearce v. 21 U. S. (L. ed.) 741. And see supra,
Chastain, 3 Ga, 226, 46 Am. Dec. 423; par. 195.
Handley v. Jackson, 31 Ore. 552, 50
5. Note: 30 L.R.A. 794.
Pac. 915, 65 A. S. R. 839; Bank of
6. Kansas, etc., R. Co. v. Fitzhugh,
State v. Patterson, 8 Humph. (Tenn.) 61 Ark. 341, 33 S. W. 960, 54 A. S.
363, 47 Am. Dec. 618.
R. 211.
Notes: 27 A. S. R. 150; 54 A. S. R.
7. Note: 30 L.R.A. 794.
240.
8. Woods v. Brown, 93 Ind. 164, 47
As to accident as a ground for the Am. Rep. 369; Henderson v. Mitchell,
vacation of judgments, see supra, par. Bailey Eq. (S. C.) 113, 21 Am. Dec.
159 et seq.
526. As to insanity as a ground for
1. Grafton, etc., R. Co. v. Davisson, vacating a judgment on motion, see
45 W. Va. 12, 29 S. E. 1028, 72 A. supra, par. 155.
8. R. 799.
Generally as to the effect of judg
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in the proceedings resulting in the judgment and service was made
on him alone while insane, a different situation is presented, and
one which usually is considered as warranting interference by a court
of equity.9 Thus a bill in equity may be maintained to vacate a
judgment against an insane person where it appears that the judg
ment was taken by default, after service upon the lunatic only, that
the heirs and guardian had no notice of the suit until after judg
ment, that the court was not acquainted with the fact that the defend
ant was insane, and that a complete defense to the suit existed; and
it seems that the insane person himself, on being restored to sanity,
may maintain a bill of review to set aside a voidable judgment affect
ing his interests, which had been rendered while he was insane.10
Where a judgment or decree has been entered against an insane
defendant through perjury or fraud on the part of the prevailing
party, such defendant may proceed by an original suit in equity
to impeach such judgment or decree, and have leave to answer and
defend the same, and is not obliged to wait for that purpose until
his incompetency has been removed, but may proceed at any time
through his legally appointed guardian.11
205. Mistake.—Mistake is a ground upon which the exercise of
the jurisdiction of courts of equity is frequently invoked, and there
is no doubt that a judgment may, in a proper case, be relieved against
on this ground, where its consequence has been that a party with
out fault on his part has been deprived of, or prevented from pre
senting for consideration, some cause of action or matter of de
fense.12 Mistake differs, in a legal sense, from accident, in that
it presupposes the action of the will, while in the latter case no such
action is implied.18 It is frequently asserted that, since mistake is
a general ground for the exercise of equitable jurisdiction, a court
of equity may grant relief against judgments obtained in courts of
law on the ground of mistake,14 and that a court of equity inter
ments against insane persons, see InSanity, vol. 14, p. 615.
9. Henderson v. Mitchell, Bailey Eq.
(S. C.) 113, 21 Am. Dec. 526.
10. Note: 35 L.R.A.fN.S.) 1094,
1097
11.' Wirth v. Weigand, 85 Neb. 115,
122 N. W. 714, 35 L.R.A.(N.S.) 1103.
«P ^Vi^Tu?
28 Pac.563,27 A.S.R.143,16L.R.A.

13. Nye v. Socher, 92 Wis. 40, 65
N. W. 854, 53 A. S. R. 896.
14- Horton v. Stegmyer, 175 Fed.
756, 99 C. C. A. 332, 20 Ann. Cas.
1134 , Kansas, etc., R. Co. v. Fitzhugh,
61 Ark. 341, 33 S. W. 960, 54 A. S.
|
6^n&PAV' l^'J^t R A*
sf^J?63' 27 A' S-^' 143,; 1601 ^
S 48hPacPS04n67;-65CTes: £ S*
Ha;idlfiy y
31 Qre 552, 50

Notes: 27 A. S. R. 150; 54 A. S. R. State v Patterson, 8 Humph. (Tenn.)
240.
3G3, 47 Am. Dec. 618; Zinc Carbonate
As to mistake as a ground for vacat- Co. v. Shullsburg First Nat. Bank, 103
ing judgments on motion, see supra, Wis. 125, 79 N. W. 229, 74 A. S. R.
par. 160.
845.
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poses when wrong has been done through mistake as readily as when
there has been fraud.15 But as a general rule, the only mistake for
which relief will be granted is a mistake of fact,16 and not a mistake
of law,17 and only in exceptional cases will equitable relief be granted
to protect a party from errors or mistakes of law.18 Thus an opinion
entertained by a defendant that no one but an officer could make a
valid service of summons upon him in a civil action is a mistake
of law and not of fact, from which the defendant is not entitled to
relief, on the ground of his mistake.19 Similarly it has been held
that a defendant cannot avoid a judgment against it, on the ground
that its agent on whom the process was served misapprehended the
nature of the act, believing that he was not the proper person to
receive service, and therefore failed to notify the defendant, which
was thereby deprived of the opportunity of making a defense.20
The exceptional cases where injunctions have been granted against
a judgment on the ground of mistake of law appear to be those in
which the practice under a doubtful statute has been general.1 A
mistake in good faith as to the date on which summons was served,
resulting in the defendant not appearing within the time allowed
by law, is such a mistake of fact as requires relief to be granted under
a statute authorizing relief from a judgment taken against a defend
ant through his mistake, surprise or excusable neglect.2 Similarly
a mistake in the amount of a judgment may be corrected by a court
of equity,8 and relief against a judgment at law, rendered by mistake
and miscalculation on the part of the jury, will be granted, where
the evidence of such mistake and miscalculation would, if discovered
in time, have furnished good ground for a new trial.4 It should be
noted that even when there has been a mistake as to facts a court
of equity may decline to grant relief where the complainant was
negligent, or there was a remedy affording adequate relief at law.5
15. Smoot v. Judd, 161 Mo. 673, 61 S. D. 380, 92 N. W. 1072, 102 A. S.
S. W. 854, 84 A. S. R. 738.
R. 692.
16. Piano Mfg. Co. v. Murphy, 16
20. Travelers' Protective Ass'n v.
S. D. 380, 92 N. W. 1072, 102 A. S. Gilbert, 111 Fed. 269, 49 C. C. A. 309,
R. 692.
55 L.R.A. 538.
17. Donovan v. Miller, 12 Idaho 600,
1. Note: 30 L.R.A. 797.
88 Pae. 82, 10 Ann. Cas. 444 and note,
2. Miller v. Carr, 116 Cal. 378, 48
9 L.R.A. (N.S.) 524.
Pac. 324, 58 A. S. R. 180.
Note: 30 L.R.A. 702.
3. Stewart Lumber Co. v. Downs,
18. Brackett v. Banegas, 116 Cal. 142 1a. 420, 120 N. W. 1067, 19 Ann.
278, 48 Pae. 90, 58 A. S. R. 164.
Cas. 1100, 29 L.R.A.(N.S-) 1190.
Note: 30 L.R.A. 797. •
4. Rust v. Ware, 6 Grat. (Va.) 50,
For equitable relief where judgments 52 Am. Dec. 100.
have been irregularly entered, see su5. Note: 30 L.R.A. 799. And see
pra, par. 194.
supra, par. 195, 199.
19. Piano Mfg. Co. v. Murphy, 16
R. C. L. Vol. XV.-^8.
753

§§ 206, 207

JUDGMENTS

15 R. C. L.

It is important therefore that the mistake should not amount to
negligence or be the fault of the party asking for relief.6
206. Surprise.—Surprise is another well established ground on
which the jurisdiction of a court of equity may be invoked, and
there is no doubt that in a proper case a judgment may be relieved
in equity on such ground.7 For example, relief in equity has been
granted where a verdict was obtained against the plaintiff by the
production of a receipt signed by his agent, of which he had no
knowledge, and which he had no reason to expect would be pro
duced, and where it was shown by evidence obtained too late to be
available at law that the receipt was in reality given for certain
other moneys in a different transaction.8 But surprise will not be
a ground for an injunction against a judgment unless a showing is
made that the judgment was not obtained by reason of complain
ant's negligence or from circumstances beyond the control of the
complainant.9
207. Ignorance or Want of Recollection.—In order that a party
may have equitable relief against an unconscionable judgment it is
essential that at the time the judgment was entered he must have
been ignorant of important facta10 material to his defense which he
could not have discovered and availed himself of by due diligence at
the time of the trial.11 A suit in equity to set aside a decree for
fraud and imposition cannot be maintained where the evidence fails
to show that the plaintiff was not as fully cognizant of the manner
in which the decree was obtained at the time of its entry as he was
when the suit for relief was commenced.12 But if ignorant the
court may grant relief against the judgment, as for example where
the defendant afterwards discovered a receipt under the plaintiff's
own hand for the money in question, of the existence of which the
defendant was not apprised at the time, although the paper was in
his own custody.18 Ignorance of a fact will not, standing alone,
render a transaction fraudulent.14 Thus, ignorance that a case has
been continued from term to term until after a discharge in bank6. Risher v. Roush, 2 Mo. 95, 22 Am.
8. Barnes v. Milne, Rich. Eq. Cas.
Dec. 442.
(S. C.) 459, 24 Am. Dec. 422.
7. Pearce v. Chastain, 3 Ga. 226, 9. Note: 30 L.R.A. 801.
46 Am. Dec. 423; Bank of Kentucky
10. Kibbe v. Benson, 17 Wall. 625,
v. Hancock, 6 Dana (Ky.) 284, 32 21 U. S. (L. ed.) 741; Gatlin v. KilAm. Dec. 76; Thompson v. Connell, 31 patrick, 4 N. C. 147, 6 Am. Dec. 557.
Ore. 231, 48 Pac. 467, 65 A. S. R.
11. Hempstead v. Watkins, 6 Ark.
818; Bank of State v. Patterson, 8 317, 42 Am. Dec. 696 and note.
Humph. (Tenn.) 363, 47 Am. Dec.
12. Shelby v. Creighton, 65 Neb. 485,
618.
91 N. W. 369, 101 A. S. R. 630.
Note: 54 A. S. R. 240.
13. Pearce v. Chastain, 3 Ga. 226,
As to surprise as a ground for va- 46 Am. Dec. 423.
eating judgments on motion, see su14. Smith v. Black, 9 Serg. & R.
pra, par. 159.
(Pa.) 142, 11 Am. Dec. 686.
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ruptcy will not constitute fraud or justify equitable relief against
the resulting judgment.15 A party to litigation is bound to inform
himself of the progress of a suit after he has been duly served
therein.16 Ignorance of the grounds of attacking a judgment in
equity will, however, frequently excuse a delay in instituting pro
ceedings to obtain equitable relief,17 and where such ignorance is
not due to negligence the complainant may thereby be relieved from
the charge of laches.18 Thus, if a plaintiff employs an abstract
company to search the records before bringing an action to foreclose
a mortgage, and because of the failure of such company to report
to him the filing of a claim of homestead neglects to make the wife
of the mortgagor a party thereto, and for more than six months
after the entry of the judgment in the action remains ignorant of
such homestead claim, such delay does not amount to laches pre
cluding him from maintaining, in equity, a suit against the wife
and her husband to set aside the judgment and the proceedings
thereunder and to foreclose the mortgage.19 A court of equity will
not interfere with a judgment on account of any want of recollection
on the part of witnesses or parties.20 Sheer forgetfulness does not
constitute accident, surprise or mistake, and no relief can be had
in equity against a judgment at law on the ground that the party
against whom it was rendered simply forgot to appear and make
his defense at the time appointed for trial, or because he forgot
to appeal from the judgment within the time prescribed by law.1
This conclusion is not affected by the fact that such a party had a
good defense to the action, and the judgment against him is inequi
table and such that relief therefrom would have been granted had
he not been guilty of negligence.2
208. After Discovered Evidence.—Equity will not relieve against
a judgment at law upon the ground of the discovery of new evi
dence after the trial, where the party did not use due diligence in
procuring the evidence, which was within his reach before the trial,8
and might have been produced at the trial,4 especially when there
15. Bellamy v. Woodson, 4 Ga. 175, Wis. 40, 65 N. W. 854, 53 A. S. R.
48 Am. Dec. 221.
896.
16. Cayce v. Powell, 20 Tex. 767,
Note : 31 L.R.A. 34.
73 Am. Dec. 211.
•
2. Nye v. Sochor, 92 Wis. 40, 65
17. Colby v. Colby, 59 Minn. 432, N. W. 854, 53 A. S. R. 896.
61 N. W. 460, 50 A. S. R. 420.
3. Taylor v. Bradshaw, 6 T. B. Mon.
18. Harding v. Hawkins, 141 111. (Ky.) 145, 17 Am. Dec. 132; Hender572, 31 N. E. 307, 33 A. S. R. 347. son v. Mitchell, Bailey Eq. (S. C.)
19. Brackett v. Banegas, 116 Cal. 113, 21 Am. Dec. 526.
278, 48 Pac. 90, 58 A. S. R. 164.
Notes: 53 A. S. R. 447 ; 30 L.R.A.
20. Munro v. Callahan, 55 Neb. 75, 571.
75 N. W. 151, 70 A. S. R. 366.
4. Pickford v. Talbott, 225 U. S.
1. Warner v. Conant, 24 Vt. 351, 651, 32 S. Ct. 687, 56 U. S. (L. ed.)
58 Am. Dec. 178; Nye v. Sochor, 92 1240.
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is no suggestion of fraud, accident, mistake, or of any other circum
stance preventing the party from having made the defense at law.5
On the other hand, if the party complaining of the judgment had
no knowledge of the existence of some matter of defense in the orig
inal action, and his want of such knowledge is not inconsistent with
reasonable diligence on his part, he may, after judgment, obtain
relief therefrom in equity.6 In all cases, however, the effect of the
newly discovered evidence must be that it would tend to produce a
different result at the trial. Accordingly it has been held that the
enforcement of a judgment for damages recovered in an action of
libel will not be restrained in equity on the ground of newly dis
covered evidence as to the truth of the libel which does not render
it clear that such evidence would produce a different verdict on a
retrial.7 Before a court of equity will interfere it must appear that
the remedy at law is inadequate. If the practice of the court permits
motions for a new trial on the ground of newly discovered evidence,
it should appear that the time for making such motion expired
before the new evidence was discovered.8
209. Negligence of Counsel.—The negligence of an attorney is con
sidered the negligence of his client,9 and the negligence, mistakes or
unskilfulness of an attorney are not in themselves considered grounds
sufficient to authorize an injunction to issue to restrain the enforce
ment of a judgment at law resulting therefrom.10 The failure of a
party's counsel to appear in a cause, because of either the negligence
or the mistake of the counsel, is ordinarily no ground for equitable
interference with a judgment entered by default against such party.11
Nor is the erroneous advice of an attorney such a mistake as will
entitle the party to relief from judgment,12 and hence where a party
fails to appear and defend an action on the advice of counsel that
no judgment will be taken against him, equity will not relieve against
a judgment taken by default. Nor does negligence of counsel in
preparing for trial present any ground for the interference of a court
of equity with a judgment obtained against the counsel's client in
consequence of such negligence, where it appears that the counsel
5. Norris v. Hume, 2 Leigh (Va.)
Note: 53 A. S. R. 449.
334, 21 Am. Dec. 631.
10. Donovan v. Miller, 12 Idaho 600,
6. Note: 54 A. S. R. 227.
88 Pac. 82, 10 Ann. Cas. 444, 9 L.R.A.
7. Pickford v. Talbott, 225 U. S. (N.S.) 524 and note. As to negligence
651, 32 S. Ct. 687, 56 U. S. (L. ed.) of attorneys as ground for vacation of
1240; Levystein v. O'Brien, 106 Ala. judgments on motion, see supra, par.
352, 17 So. 550, 54 A. S. R. 56, 30 161 et seq.
L.R.A. 707 and note.
11. Callaway v. Alexander, 8 Leigh
8. Note: 54 A. S. R. 227. And see (Va.) 114, 31 Am. Dee. 640.
supra, par. 201.
Note: 10 Ann. Cas. 448.
9. Payton v. McQuown, 97 Kv. 757,
12. Donovan v. Miller, 12 Idaho 600,
31 S. W. 874, 53 A. S. R. 437, 31 88 Pac. 82, 10 Ann. Cas. 444, 9 L.R.A.
L.R.A. 33 and note.
(N.S.) 524.
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had a reasonable time within which to prepare for trial.18 It is
likewise well settled that a court of equity will not relieve against a
judgment at law on the ground that the party against whom it has
been taken has a good defense which his counsel, through negligence
or unskilfulness, failed to set up.14 For example a court of equity
will not grant an injunction to restrain the enforcement of a judg
ment at law on grounds of want of consideration or that the contract
sued on is against public policy, where it appears that the defendant,
through the negligence of his attorneys, failed to set up such de
fenses.15 Relief from a judgment will not be granted in equity on the
ground that the attorneys inadvertently omitted to file an undertaking
on appeal,16 or failed to prepare and present a bill of exceptions or to
do other formal acts necessary to prepare the case for trial in a review
ing court although in consequence the right of appeal was lost.17
210. Unauthorized Appearance of Counsel.—At common law where
judgment was obtained against a party by the unauthorized appear
ance, in his name, of a regular attorney, the normal redress was by
an action against the attorney,18 and in the absence of special cir
cumstances it was not deemed a sufficient ground for impeaching
the judgment in a court of equity.19 So it has been held that
fraud in joining parties to a petition, and having them represented
by an attorney without their knowledge, will not give them any
right to set aside a sale of their land under execution for costs of
the proceeding, though made without any notice to them and for
a nominal price, where the purchaser had no notice of the fraud.20
Gradually, however, the door was opened in part for the granting
of equitable relief in such cases, and under special circumstances,
where the question of the unauthorized appearance was complicated
with fraud, or the rights of purchasers or the circumstances were
such that the right to or measure of relief could not properly be
determined on motion having regard to all interests affected, resort
to a bill in equity was allowed.1 Equity was also permitted to enjoin
13. Note: 10 Ann. Cas. 448, 449.
pp. 980, 984 et seq. As to unauthor14. Donovan v. Miller, 12 Idaho 600, ized appearances as grounds for the
88 Pac. 82, 10 Ann. Cas. 444 and vacation of judgments on motion, see
note, 9 L.R.A.(N.S.) 524.
supra, par. 163.
Notes: 9 L.R.A.(N.S-) 524; 10 Ann.
19. Fowler v. Lee, 10 Gill & J.
Cas. 448.
(Md.) 358, 32 Am. Dec. 172; Bunton
15. Donovan v. Miller, 12 Idaho 600, v. Lyford, 37 N. H. 512, 75 Am. Dec'.
88 Pac. 82, 10 Ann. Cas. 444 and note, 144 and note.
9 L.R.A.(N.S.) 524.
20. Williams v. Johnson, 112 N. C
16. Daly v. Pennie, 86 Cal. 552, 25 424, 17 S. E. 496, 34 A. S. R. 513,
Pac. 67, 21 A. S. R. 61.
21 L.R.A. 848 and note.
17. Note: 10 Ann. Cas. 449.
1. Vilas v. Plattsburgh, etc., R. Co.,
18. Bunton v. Lyford, 37 N. H. 512, 123 N. Y. 440, 25 N. E. 941, 20 A.
75 Am. Dec. 144 and note.
S. R. 771, 9 L.R.A. 844.
Note: 54 A. S. R. 246.
Note: 21 L.R.A. 855.
And see Attorneys at Law, vol. 2,
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the collection of a judgment procured by an unauthorized appear
ance of counsel when the right to move to set it aside had been lost,
regardless of the solvency or insolvency of the attorney.2 The courts
to-day almost universally a'dmit that a court of equity .will interpose
in such cases and grant relief, even without making any inquiry
respecting the solvency or insolvency of the attorney.8 A judgment
entered without an authorized appearance may be set aside as a nul
lity, although innocent third parties may suffer, when the applica
tion for relief is made promptly upon the discovery of the existence
of the judgment, and upon clear and convincing proof that the attor
ney did not have authority to appear,4 and the want of authority on
the part of the attorney may be proved by parol.5 A judgment
obtained in this manner may be vacated in equity although the
defendant had no defense to the action, if he offers to pay the amount
due and interest.6
211. Set-off.—Relief for causes occurring subsequent to the rendi
tion of a judgment may be granted in equity, where it appears that
the judgment, though at its rendition not infected with fraud or
other vice, ought not to be enforced, and that the remedy of the
party liable to be injured by its enforcement is not adequate at law.
One of the classes of cases in which a judgment may be enjoined for
causes occurring after the entry of judgment and rendering its further
enforcement inequitable consists of those in which the defendant has
a set-off or counterclaim, of the benefit of which he must be deprived
unless allowed to deduct it from the amount of the judgment.7 Where
set-offs may be pleaded in defense, or made the subject of another
action, equity generally will not enjoin a judgment to let them in,
unless this remedy at law is inadequate by reason of insolvency of
the debtor* The inadequacy of the remedy at law in such ca^es
may. be due to the necessity of an accounting in equity in order to
establish the counterclaim, and for this reason a court of equity may
grant relief. The insolvency or nonresidence of the adverse party
may also constitute a sufficient ground for an injunction against
the judgment in' order to obtain an allowance of a set-off.9 It has
been stated that the law is well settled that equity has jurisdiction
to restrain a judgment creditor from collecting his judgment against
2. Corbitt v. Timmerman, 95 Mich.
6. McEachern v. Brackett, 8 Wash.
581, 55 N. W. 437, 35 A. S. R. 586. 652, 36 Pac. 690, 40 A, S. R. 922.
3. Handley v. Jackson, 31 Ore. 552,
7. Note: 54 A. S. R. 256.
50 Pac. 915, 65 A. S. R. 839.
8. Jarrett v. Goodnow, 39 W. Va.
Note: 54 A.' S. R. 246.
602, 20 S. E. 575, 32 L.R.A. 321 and
4. McEachern v. Brackett, 8 Wash. note.
652, 36 Pac. 690, 40 A. S. R. 922.
Notes: 54 A. S. R. 256 ; 30 L.RA..
Note: 75 Am. Dec. 146.
569; 31 L.R.A. 763.
5. Handley v. Jackson, 31 Ore. 552,
9. Note: 31 L.R.A. 766, 768.
50 Pac. 915, 65 A. S. R. 839.
. •
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the judgment debtor, until a claim of the latter against the former
has been judicially established, and then to permit an equitable offset
of the one against the other, where the judgment creditor is either
insolvent or has no property out of which the judgment debtor can
collect his claim, or has secreted his property in order to defeat such
claim, provided the judgment debtor has not been guilty of laches in
asserting his claim.10
212. Payment.—Generally an injunction will be granted to pre
vent the enforcement of a judgment or an execution where the debt
has been satisfied subsequent to the judgment, or a tender made of
the same.11 But it will not be granted where the judgment is in
the nature of a summary proceeding and an opportunity is not given
for making a defense.12 In regard to payment before judgment,
the rule is well established that the defense of payment is a legal
defense, and an injunction will not be granted on the ground of
payment if the failure to make such defense at law is not excused.18
It has been said that if a person, sued upon a cause of action which
he knows he has discharged by payment, neglects to make his defense
or chooses to waive it, equity will leave him to reap the consequences
of his folly."
213. Illegality; Usury.—In some jurisdictions injunctions are
granted against the enforcement of judgments by confession or default
which are contrary to public policy, as for example compounding a
crime,111 or for money won at gaming,16 or where the transaction is
tainted by usury.17 It has been said, however, that where a judg
ment is suffered by default for a debt based upon a gaming consider
ation, the debt stands purged of its impurity, and a court of equity
will not interfere with the judgment.18 It seems to be competent
to a party to a usurious contract to go into equity for relief, after
a judgment at law, without assigning any reason for having failed
to defend himself at law, but this can be done only on a bill prop
erly framed for the purpose.19 In this manner a judgment for a
usurious debt may be purged of the usurious interest on a proper
application to a court of equity for that purpose.20 If, however, the
question of usury was raised in the case resulting in the judgment and
the transaction was pronounced not to be usurious, the question is
10. Note: 35 L.R.A.(N.S.) 142.
17. Greer v. Hale, 95 Va. 533, 28
11. Hibbard v. Eastman, 47 N. H. S. E. 873. 64 A. S. R. 814.
507, 93 Am. Dec. 467.
Note : 30 L.R.A. 239.
Note : 30 L.R.A. 563.
And see Usury.
12. Note: 31 L.R.A. 713.
18. Owens v. Van Winkle Gin, etc.,
13. Note: 31 L.R.A. 770.
Co., 96 Ga. 408, 23 S. E. 416, 31
14. Note: 54 A. S. R. 229.
L.R. A. 767.
15. Note: 30 L.R.A. 240.
19. Brown v. Toell, 5 Rand. (Va.)
16. Clay v. Fry, 3 Bibb (Ky.) 248, 543, 16 Am. Dec. 759.
6 Am. Dec. 654.
20. Barbour v. Tompkins, 58 W. Va.
Note: 30 L.R.A. 240.
572, 52 S. E. 707, 3 L.R.A.(N.S.) 715.
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thereby foreclosed, and a court of equity will not re-examine the judg
ment of the court of law and virtually reverse it by deciding that usury
in fact tained the transaction.1 The foregoing views have not met
with universal approval, for it has been held by some authorities
that equitable relief will not be granted on the ground of usury
where judgment is permitted to be taken without interposition of
this defense.2
Fraud
214. In General.—Fraud is the arch enemy of equity, and a court
of equity will relieve against a judgment obtained by imposition *
or fraud.4 A judgment given and received for a fraudulent purpose
is tainted with fraudulent intent, and cannot be used to affect any
rights of those in a position to question it.5 The power of courts of
equity in granting such relief is inherent,8 and frequent applications
1. Garland v. Rives, 4 Rand. (Va.) 43, 35 Am. Dec. 419; Mars v. Fore,
282, 15 Am. Dec. 756.
51 Mo. 69, 11 Am. Rep. 432; Smith2. Hightower v. Coalson, 151 Ala. son v. Smithson, 37 Neb. 535, 56 N.
147, 44 So. 53, 125 A. S. R. 20, 12 W. 300, 40 A. S. R. 504; Wirtk v.
L.R.A.(N.S.) 659.
Weigand, 85 Neb. 115, 122 N. W. 714,
3. Thomason v. Thompson, 129 Ga. 35 L.R.A.(N.S-) 1103 ; Lang Syne Gold
440, 59 S. E. 236, 26 L.R.A. (N.S.) Min. Co. v. Ross, 20 Nev. 127, 18 Pac.
536; Dowell v. Goodwin, 22 R. I. 287, 358, 19 A. S. R. 337; Warren v.
47 Atl. 693, 84 A. S. R, 842, 51 L.R.A. Union Bank of Rochester, 157 N. Y.
873.
259, 51 N. E. 1036, 68 A. S. R. 777,
4. Gear v. Parish, 5 How. 168, 12 43 L.R.A. 256; Vilas v. Pittsburgh,
U. S. (L. ed.) 100; Brown v. Buena etc., R. Co., 123 N. Y. 440, 25 N. E.
Vista County, 95 U. S. 159, 24 U. S. 941, 20 A. S. R. 771, 9 L.R.A. 844;
(L. ed.) 422; Monger v. Shirley, 131 Gatlin v. Kilpatrick, 4 N. C. 147, 6
U. S. cxxxi, appendix, 22 U. S. (L. Am. Dec. 557; Lockwood v. Mitchell,
ed.) 449: United States v. Beebe, 180 19 Ohio 448, 53 Am. Dec. 438; HandU. S. 343, 21 S. Ct. 371, 45 U. S. (L. ley v. Jackson, 31 Ore. 552, 50 Pac.
ed.) 563; Horton v. Stegmyer, 175 915, 65 A. S. R. 839; Froebrich v.
Fed. 756, 99 C. C. A. 332, 20 Ann. Lane, 45 Ore. 13, 76 Pac. 351, 106 A.
Cas. 1134; Kansas, etc., R. Co. v. Fitz- S. R. 634; Bank of State v. Patterhugh, 61 Ark. 341, 33 S. W. 960, 54 'son, 8 Humph. (Tenn.) 363, 47 Am.
A. S. R. 211; Eichhoff v. Eichhoff, Dec. 618 ; Johnson v. Coleman, 23 Wis.
107 Cal. 42, 40 Pac. 24, 48 A. S. R. 452, 99 Am. Dec. 193; Zinc Carbonate
110; Pearce v. Chastain, 3 Ga. 226, Co. v. Shullsburg First Nat. Bank,
46 Am. Dec. 423; Donovan v. Miller, 103 Wis. 125, 79 N. W. 229, 74 A. S.
12 Idaho 600, 88 Pac. 82, 10 Ann. R. 845.
Cas. 444, 9 L.R.A.(N.S.) 524; De Notes: 19 Am. Dec. 137; 22 A. S.
Louis v. Meek, 2 G. Greene (la.) 55, R. 662; 8 L.R.A. 268; 30 LR.A. 239;
50 Am. Dec. 491; Harshey v. Black- 32 L.R.A.(N.S.) 936.
marr, 20 la. 161, 89 Am. Dec. 520;
As to fraud as a ground for vacatStewart Lumber Co. v. Downs, 142 la. ing judgments on motion, see supra,
420, 120 N. W. 1067, 19 Ann. Cas. par. 156 et seq.
1100, 29 L.R.A.(N.S.) 1190; Fowler 5. Bunn v. Ahl, 29 Pa. St. 387, 72
v. Lee, 10 Gill & J. (Md.) 358, 32 Am. Dec. 639.
Am. Dec. 172; Jones v. Commercial
6. English v. Aldrich, 132 Ind. 500,
Bank of Columbus, 5 How. (Miss.) 31 N. E. 456, 32 A. S. R. 270; Reeves
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to enjoin judgments were made in equity before the practice of
awarding new trials was introduced into the courts of common law.'
The courts to-day are in the constant habit of relieving, upon equi
table terms, persons from judgments rendered against them in conse
quence of the fraudulent acts of their successful adversary or his
attorney.8 It matters little as to the mode or manner in which fraud
is effected. A court looks to the effect, and asks if the result is a
consequence of the fraud.9 For any description of mala fides prac
ticed in obtaining a judgment equity will grant relief.10 If by fraud
and misconduct, one has gained an unfair advantage in proceedings
at law, whereby the court has been made an instrument of injustice
equity will interfere to prevent him from reaping the benefit of the
advantage thus unfairly gained.11 This rule is applicable both in
regard to judgments at law and decrees in equity and a court of
chancery in both instances will interfere to restrain the use of the
advantage gained irrespective of the inquiry whether the proceed
ings were regular or not.12 A judgment will not, however, be relieved
against merely upon surmise or suspicion of fraud, or for mere techni
cal fraud, but only for actual and positive fraud in fact, established
by evidence which naturally and reasonably tends to establish it.18
For example, it has been held that the fact that a guardian ad litem
was interested in the subject matter of a controversy adversely to his
ward does not amount to such conclusive evidence of fraud so as to
authorize the setting aside of the decree for that reason alone, unless
it is further shown that the guardian made use of his position to
work some injury to the interest of the infant.14 The mere fact that
certain suits may embarrass the defendant, destroy his credit, and
result in a sacrifice of his property is not fraud, whatever the ulterior
motive of the creditor might be.15 Where a party does nothing save
what he has a legal right to do, his conduct will not constitute fraud.
He may induce his adversary to come from another state, within
the reach of the process of the local courts, to secure service on him
v. Reeves, 24 S. D. 435, 123 N. W. 869, Am. Dec. 467; Scoville v. Brock, 79
25 L.R.A.(N.S.) 574.
Vt, 449, 65 Atl. 577, 118 A. S. R.
7. Crim v. Handley, 94 U. S. 652, 975.
24 U. S. (L. ed.) 216.
12. Bridgeport Sav. Bank v. E18. Note: 32 L.R.A.(N.S.) 929.
dredge, 28 Conn. 556, 73 Am. Dee.
9. Ferrall v. Bradford, 2 Fla. 508, 688.
50 Am. Dec. 293.
13. Cayce v. Powell, 20 Tex. 767, 73
10. Gear v. Parish, 5 How. 168, 12 Am. Dec. 211; Giddings v. Steele, 28
U. S. (L. ed.) 100.
Tex. 732, 91 Am. Dec. 336.
11. Johnson v. Waters, 111 U. S.
14. Ralston v. Lahee, 8 la. 17, 74
640, 4 S. Ct. 619, 28 U. S. (L. ed.) Am. Dec. 291.
547 ; Litchfield's Appeal, 28 Conn. 127,
15. Venner v. Denver Union Water
73 Am. Dec. 662; Tyler v. Hamersley, Co., 40 Colo. 212, 90 Pac. 623, 122 A.
44 Conn. 419, 26 Am. Rep. 479: Hib- S. R. 1036.
bard v. Eastman, 47 N. H. 507, 93
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by any legitimate method. For instance, by giving him notice of
the taking of depositions in a pending litigation, he may induce him
to come within the jurisdiction and obtain service on him when he
comes. In such case the judgment he afterwards recovers cannot, in
any just sense, be said to have been obtained by a fraud.16 The
manner in which a court of equity usually grants relief is by restrain
ing the plaintiff in such judgments from issuing or enforcing execu
tion. The theory is that the court of equity does not call into ques
tion the integrity of the judgment, but by its decree operates in
personam upon the plaintiff, enforcing the decree by punishing for
contempt disobedience to it.17
215. Necessity that Fraud Be Extrinsic or Collateral.—Not every
fraud is sufficient to move a court of equity to grant relief from a
judgment, but in order to set aside a judgment alleged to have been
obtained by fraud, it must appear that fraud was practiced in the
very act of obtaining it.18 The acts for which a court of equity may,
on account of fraud, set aside or annul a judgment at law between
the same parties have relation only to fraud which is extrinsic or
collateral to the matter tried by the first court, and not to fraud in
the matter on which the judgment was rendered.19 Relief is granted
for extrinsic fraud on the theory that by fraud or deception prac
ticed on the unsuccessful party, he has been prevented from fully
exhibiting and trying his case, by reason of which there never has
16. Levin v. Bladstein, 142 N. C. 336; Fealey v. Fealey, 104 Cal. 354,
482, 55 S. E. 371, 115 A. S. R. 747, 38 Pac. 49, 43 A. S. E. I11 and note;
32 L.R.A.(N.S.) 905.
Sohler v. Sohler, 135 Cal. 323, 67 Pac.
Note : Ann. Cas. 1914D 1003.
282, 87 A. S. R. 98; Thomason v.
17. Litchfield's Appeal, 28 Conn. Thompson, 129 Ga. 440, 59 S. E. 236,
127, 73 Am. Dec. 662; Dobson v. 26 L.R.A.(N.S-) 536; Donovan v. MilPearce, 12 N. Y. 156, 62 Am. Dec. ler, 12 Idaho 600, 88 Pac. 82, 10 Ann.
152; Levin v. Gladstein, 142 N. C. 482, Cas. 444, 9 L.E.A.(N.S-) 524; Graves
55 S. E. 371, 115 A. S. R. 747, 32 v. Graves, 132 1a. 199, 109 N. W. 707,
L.R.A.(N.S.) 905; Kellogg v. Krauser, 10 Ann. Cas. 1104, 10 L.R.A.(N.S-)
14 Serg. & R. (Pa.) 137, 16 Am. Dec. 216; Electric Plaster Co. v. Blue Rap480.
ids City Tp., 81 Kan. 730, 106 Pac.
18. Mahoney v. State Ins. Co., 133 1079, 25 L.R.A.(N.S.) 1237; Michael
la. 570, 110 N. W. 1041, 9 L.R.A. v. American Nat. Bank, 84 Ohio St.
(N.S.) 490; Moody v. Peyton, 135 Mo. 370, 95 N. E. 905, 38 L.R.A.(N.S.)
482, 36 S. W. 621, 58 A. S. R. 604; 220; El Reno Mut. Fire Ins. Co. v. SutBates v. Hamilton, 144 Mo. 1, 45 S. ton, 41 Okla. 297, 137 Pac. 700, 50
W. 641, 66 A. S. R. 407; Crim v. L.R.A. (N.S.) 1064; Reeves v. Reeves,
Crim, 162 Mo. 544, 63 S. W. 489, 85 24 S. D. 435, 123 N. W. 869, 25 L.R.A.
A. S. R. 521, 54 L.R.A. 502.
(N.S.) 574; Camp v. Ward, 69 Vt.
19. United States v. Throckmorton, 286, 37 Atl. 747, 60 A. S. R. 929;
98 U. S. 61, 25 U. S. (L. ed.) 93; French v. Raymond, 82 Vt. 156, 72
Hilton v. Guyot, 159 U. S. 113, 16 Atl. 324, 137 A. S. R. 994; Boring v.
S. Ct. 139. 40 U. S. (L. ed.) 95; Pico Ott, 138 Wis. 260, 119 N. W. 865, 19
v. Cohn, 91 Cal. 129, 25 Pac. 970, 27 L.R.A. (N.S.) 1080.
Pac. 537, 25 A. S. R. 159, 13 L.R.A.
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been a real contest before the court of the subject matter of the suit.20
The reason of the rule refusing relief in other cases of fraud seems
to be based upon the idea that there must be an end to litigation,
and therefore an issue which has been tried and passed upon by
the first court should not be retried in an action to enjoin the judg'ment; otherwise, litigation would be interminable.1 Extrinsic or col
lateral fraud is defined to be actual fraud, such that there is on the
part of the person chargeable with it the mains animus, the mala
mens putting itself in motion and acting in order to take an undue
advantage of some other person for the purpose of actually and know
ingly defrauding him.2 In simpler terms it has been said that a
fraud is extrinsic or collateral, within the meaning of the rule, when
it is one the effect of which prevents a party from having a trial,8
or from presenting all of his case to the court,4 or which operates,
not upon matters pertaining to the judgment itself, but to the manner
in which it is procured.5 Among the instances of extrinsic fraud
entitling to relief given in the books are such as these: keeping the
unsuccessful party away from court by a false promise of compromise,
or purposely keeping him in ignorance of the suit ; or where an attor
ney fraudulently pretends to represent a party, and connives at his
defeat, or, being regularly employed, corruptly sells out his client's
interest.6 An injunction may issue when a judgment is entered
through collusion,7 conspiracy,8 or corruption of the tribunal render
ing judgment.9 If a probate judge, on being informed by persons
interested in an administrator's account that they desire to contest it,
replies that when it is filed he will approve it if fair on its face, and
that they could then appeal, it has been held that this shows a deter20. United States v. Throckmorton,
5. Flood v. Templeton, 152 Cal. 148,
98 U. S. 61, 25 U. S. (L. ed.) 93; 92 Pac. 78, 13 L.R.A.(N.S.) 579.
Donovan v. Miller, 12 Idaho 600, 88
6. Donovan v. Miller, 12 Idaho 600,
Pac. 82, 10 Ann. Cas. 444, 9 L.R.A. 88 Pac. 82, 10 Ann. Cas. 444, 9 L.R.A.
(N.S.) 524; El Reno Mutual Fire Ins. (N.S.) 524; Shideler v. State, 129 Ind.
Co. v. Sutton, 41 Okla. 297, 137 Pac. 523, 28 N. E. 537, 29 N. E. 36, 28
700, 50 L.R.A.(N.S.) 1064.
A. S. R. 206, 16 L.R.A. 225.
1. Fealey v. Fealey, 104 Cal. 354,
7. Harshey v. Blackmarr, 20 la. 161,
38 Pac. 49, 43 A. S. R. I11; Boring 89 Am. Dec. 520: Warren v. Union
v. Ott, 137 Wis. 260, 119 N. W. 865, Bank, 157 N. Y. 259, 51 N. E. 1036,
19 L.R.A.(N.S.) 1080.
68 A. S. R. 777, 43 L.R.A. 256; Con2. Flood v. Templeton, 152 Cal. 148, over v. Hull, 10 Wash. 673, 39 Pac.
92 Pac. 78, 13 L.R.A. (N.S.) 579.
166, 45 A. S. R. 810.
3. Pico v. Cohn, 91 Cal. 129, 25 Note : 30 L.R.A. 792.
Pac. 970, 27 Pac. 537, 25 A. S. R.
8. Lang Syne Gold Min. Co. v. Ross,
159, 13 L.R.A. 336.
20 Nev. 127, 18 Pac. 358, 19 A. S. R.
4. Flood v. Templeton, 152 Cal. 148, 337.
92 Pac. 78, 13 L.R.A. (N.S.) 579; Don9. Emerson v. Udall, 13 Vt. 477, 37
ovan v. Miller, 12 Idaho 600, 88 Pac. Am. Dec. 604.
82, 10 Ann. Cas. 444, 9 L.R.A.(N.S.)
524.
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mination on his part to approve it, whether right or wrong in fact,
and when followed by his approval of the account after filing, with
out giving any opportunity to contest it, establishes a fraudulent and
collusive arrangement between him and the administrator, entitling
the persons interested in contesting the account to relief in equity.10
Where a suit is brought fraudulently by a party who is not the real
party in interest, in order to prevent a defense, and it is not dis
covered until after judgment, an injunction will be granted.11 So
where, on account of a false petition of the plaintiff, the defendant
prepares a defense on a theory which does not present a true and
available defense, the result may be a determination of the case with
out any contest or trial, and hence it has been held in such a case
that the plaintiff's false allegations constituted a fraud which is extrin
sic and collateral to the matter involved in the original trial within
the meaning of this rule.12 It seems that obtaining a judgment by
false and perjured evidence upon issues within the case is intrinsic
fraud, and not such as equity may relieve against by setting aside
the judgment.18 Nevertheless it has been held that where the per
jury consists of extrinsic, collateral acts, not examined and determined
in the former action, equity may grant relief.14
216. Misrepresentation and Deceit Generally.—Misrepresentation
is one of the grounds on which equitable relief may be invoked in
regard to judgments.15 It has been said that all deceitful practices
in depriving or endeavoring to deprive another of his known right
by means of some artful device or plan contrary to the plain rules
of common honesty constitute fraud.18 By this term is meant fraud
perpetrated by some artifice or contrivance of the party or person
benefited, whereby in the course of the trial, or in entering judg
ment, the injured party or the court has been imposed upon or
betrayed into inattention and deceived.17 For example, where by
fraud and artifice the execution of a bond is procured by one who
has no knowledge of its contents, a case of fraud may be made out
forming a good ground in equity for relief against a judgment on
such bond.18 The rule is that equity will grant relief where by
deceit and fraud a successful litigant prevents his adversary from
10. Baldwin v. Davidson, 139 Mo. 37 Pae. 458, 46 A. S. R. 610.
118. 40 S. W. 765, 61 A. S. R. 460.
15. Gear v. Parish, 5 How. 168, 12
11. Note: 30 L.R.A. 792.
U. S. (L. ed.) 100; Drew v. Clarke,
12. El Reno Mut. Fire Ins. Co. v. Cooke (Tenn.) 373, 5 Am. Dec. 698.
Sutton, 41 Okla. 297, 137 Pac. 700, 50
16. Mitchell v. Kintzer, 5 Pa. St.
L.R.A.(N.S.) 1064.
216, 47 Am. Dec. 408.
13. Sohler v. Sohler, 135 Cal. 323,
17. Dowell v. Goodwin. 22 R. I. 287,
67 Pac. 282, 87 A. S. R. 98. As to 47 Atl. 693, 84 A. S. R. 842, 51 L.R.A.
equitable relief against judgments ob- 873.
tained by false testimony, see infra,
18. Faris v. Durham, 5 T. B. Mon.
par. 221 et seq.
(Ky.) 397, 17 Am. Dec. 77.
14. Friese v. Hummel, 26 Ore. 145,
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presenting the latter's cause of action or defense.19 So it has been
held that a false pretense that the nominal plaintiff in a federal
court is the owner of bonds sued on, when made to give jurisdiction
to that court on the ground of diverse citizenship of the parties, while
the real plaintiff is in fact a citizen of the same state as the defendant,
constitutes a fraud which will render the judgment subject to attack
in equity, if the defendant is thereby deceived and prevented by the
fraud from making his defense.20 In order, however, that a mis
representation of a fact may constitute fraud there must be an obli
gation to speak the truth. For example, a misrepresentation of advan
tages of a purchase made to a buyer by the seller, the latter being
under no legal obligation to speak the truth in regard to the matter,
cannot form the basis of a suit in equity to restrain a judgment
thereby obtained.1 Apparently on this ground it has been held that
fraudulent misrepresentations of a vendor of real property at the
time of sale, under a writ of execution, that he had an undisputed
title are not sufficient grounds for granting a perpetual injunction
against the judgment upon which the execution issued.2 Misstate
ments of fact to amount to fraud must have a tendency to prevent
preparation for trial on the part of the adversary or to obstruct
the full presentation of the cause of action against the defendants
on the trial.8 It is also impossible to found an allegation of fraud
upon a representation made by and for the defendants in open court,
which simply states as a fact that which is true. So long as the
statements upon which a judgment is founded are neither fraudulent
nor even false, they cannot amount to misrepresentation and deceit.4
In a suit for equitable relief against a default judgment, on the ground
that the defendant was misled by the statements of the plaintiff's
attorney, an averment that the attorney gave the defendant to under
stand that no action had been, or would be, commenced, is sufficient
without stating the precise language which misled.5
217. Violation of Agreement.—One of the most frequently recur
ring forms of fraud on the part of one litigant against the other,
entitling the latter to relief in equity against the judgment finally
entered, is the making of some agreement or representation for the
purpose of preventing an appearance or defense in the original action,
19. Street v. Alden, 62 Minn. 160, Am. Dee. 568.
64 N. W. 157, 54 A. S. R. 632.
3. United States v. Beebe, 180 U. S.
Note: 54 A. S. R. 236.
343, 21 S. Ct. 371, 45 U. S. (L. ed.)
20. Davis v. Albritton, 127 Ga. 517, 563.
56 S. E. 514, 119 A. S. R. 352, 8
4. United States v. Beebe, 180 U. S.
L.R.A.(N.S.) 820; Wonderlv v. Lafa- 343, 21 S. Ct. 371, 45 U. S. (L. ed.)
yette County, 150 Mo. 635, 51 S. W. 563.
745, 73 A. S. R. 474, 45 L.R.A. 386.
5. Lithuanian Brotherhelp Soc. v.
1. Dugan v. Cureton, 1 Ark. 31, 31 Tunila, 80 Conn. 642, 70 Atl. 25, 125
Am. Dec. 727.
A. S. R. 138.
2. Wilson v. Miller, 30 Md. 82, 96
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and reliance upon which has had the effect intended.6 By reason
of the assurances of the attorneys who conduct a suit, it frequently
becomes against conscience to enforce the judgment recovered in vio
lation of such assurances.7 The deception may be by a false promise
of compromise,8 by fraudulently inducing an adversary to withdraw
his defense,9 by representations that the defendant need not appear
and that the suit would be dismissed on certain conditions,10* or by
procuring the absence of one's opponent by a fraudulent representa
tion that the cause will not be tried till a following term, and thus
procuring such opponent's defeat.11 For example, if an action at
law is brought to which a defense exists, and the parties agree that
the defendant may enter his appearance at any time, and that no
advantage shall be taken of his delay in that regard, and, notwith
standing such agreement, a default and judgment are entered against
defendant under a general order and without the knowledge of either
party, relief against such judgment will be granted in equity.12 So
an injunction may be granted where a judgment is taken in fraud
and in violation of an agreement to continue the case, or not to try
the case without giving the opponent notice,18 or in violating an
agreement not to issue execution if judgment should be confessed.14
The rule in the foregoing cases is subject to the limitation that where
the agreement not to enter judgment is without consideration, a court
of equity may refuse to enjoin the enforcement of a judgment
rendered in violation of such agreement.15
218. Concealment.—Concealment of material facts for the purpose
of securing a judgment may amount to a fraud warranting inter
ference by a court of equity.16 In this class of cases the difficulty
is to distinguish between facts which a party is bound in good faith
to disclose and facts which belong properly to the other side which
he is under no obligation to present to the court.17 To constitute
6. Thomason v. Thompson, 129 Ga. N. E. 158, 22 A. S. B. 660; Cadwalla440, 59 S. E. 236, 26 L.R.A.(N.S.) der v. McClay, 37 Neb. 359, 55 N. W.
536; Poindexter v. Waddy, 6 Munf. 1054, 40 A. S. R. 496.
(Va.) 418, 8 Am. Deo. 749.
Note: 30 L.R.A. 788.
Notes: 54 A. S. R. 238; 30 L.R.A.
11. De Louis v. Meek, 2 G. Greene
787; 32 L.R.A.(N.S.) 929.
(Ia.) 55, 50 Am. Dec. 491.
7. Brooks v. Twitchell, 182 Mass.
12. Brooks v. Twitchell, 182 Mass.
443, 65 N. E. 843, 94 A. S. R. 662. 443, 65 N. E. 843, 94 A. S. R. 662.
8. Note: 32 L.R.A.(N.S.) 929.
13. Note: 30 L.R.A. 789, 790.
9. Thomason v. Thompson, 129 Ga.
14. Gear v. Parish, 5 How. 168, 12
440, 59 S. E. 236, 26 L.R.A.(N.S.) U. S. (L. ed.) 100.
536; Brooks v. Twitchell, 182 Mass.
15. Heim v. Butin, 109 Cal. 500, 42
443. 65 N. E. 843, 94 A. S. R. 6G2. Pae. 138, 50 A. S. R. 54.
10. Gates v. Steele, 58 Conn. 316,
16. White v. Merritt, 7 N. Y. 352,
20 Atl. 474, 18 A. S. R. 268; Moon 57 Am. Dec. 527.
v. Jennings, 119 Ind. 130, 20 N. E.
Notes: 54 A. S. R. 233; 26 L.R.A.
748, 21 N. E. 471, 12 A. S. R. 383; (N.S.) 537.
Greenwaldt v. May, 127 Ind. 511, 27
17. Venner v. Denver Union Water
766

15 R. C. L.

JUDGMENTS

§ 219

fraud there must be a duty of communication.18 For example, failure
to disclose in a complaint upon a mutual benefit certificate that
assured came to his death by poison taken with suicidal intent is not
such fraud as will defeat the judgment, although the fact was known
to plaintiff and the certificate exempted the insurer from liability
in such cases, since such defense, if relied on, must be pleaded by
defendant.19 Where a party is bound to inform himself of certain
facts, he cannot make any want of information a ground for enjoin
ing the judgment ; 2o but it seems that if the facts rest in the peculiar
knowledge of the plaintiff, and he conceals them from the defendant,
fraud may attach to the judgment and vitiate it.1 The fact, however,
that a prevailing party voluntarily failed to disclose the weakness
of his defense, or some evidence which would tend to overthrow his
defense, does not authorize the vacating of the judgment on the
ground of fraud.2 In all cases the fact concealed must be material.
If the adverse party has knowledge of other facts by which an equiva
lent defense may be established, a court of equity may decline to
interfere and grant relief, attributing the judgment, not to ignorance
of a concealed fact, but to an omission to avail himself of facts which
were known, and which were sufficient to secure appropriate relief
in a court competent to grant it.8
219. Fraud Occurring after Judgment.—The rule has been broadly
laid down that any fraud practiced after the rendition of a judgment
for the purpose of making it more onerous or otherwise changing
its effect constitutes a proper ground for relief in equity, at least
in those cases in which it does not appear that the remedy of the
complainant is adequate at law. For example, if a judgment entry
is fraudulently altered so as to include a person not served with
process and not originally named in the judgment, equity has juris
diction to vacate it. The rule is equally applicable when the record
or entry of the judgment is fraudulently changed by increasing the
sum for which it was rendered; and an injunction may therefore
issue to restrain the collection of the judgment so altered.4 The
fraudulent alteration of the record of a judgment presents a situation
analogous to one in which false testimony was adduced in procuring
a judgment, but with this difference, that the fraud is extrinsic and
Co., 40 Colo. 212, 90 Pac. 62% 122 A.
20. Cayce v. Powell, 20 Tex. 767, 73
S. R. 1036.
Am. Dec. 211.
Notes: 30 L.R.A. 791; 26 L.R.A.
1. Wonderly v. Lafayette County,
(N.S.) 536.
150 Mo. 635, 51 S. W. 745, 73 A. S. .
18. Smith v. Black, 9 Serg. & R. R. 474, 45 L.R.A. 386.
(Pa.) 142, 11 Am. Dec. 686.
2. McDougall v. Walling, 21 Wash.
19. Travelers' Protective Ass'n v. 478, 58 Pac. 669, 75 A. S. R. 849.
Gilbert, 111 Fed. 69, 49 C. C. A. 309,
3. Note: 26 L.R.A. (N.S.) 537.
55 L.R.A. 538.
4. Note : 54 A. S. R. 250.
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not intrinsic. Hence the courts appear to hold uniformly that equi
table relief may be granted in such cases.5
220. Manner and Sufficiency of Pleading Fraud.—Fraud is largely
a conclusion of law, and in order to move a court of equity it is
generally necessary that the facts relied upon should be set forth in
reasonable detail. General allegations which do not set forth the
particular circumstances are not sufficient.6 A general averment that
a judgment is irregular and void and entered without any jurisdiction
by the court to enter it on the facts and pleadings is not a com
pliance with this rule requiring the proper pleading of the facts
constituting fraud.7 Even where there is an allegation that the
record of the judgment as it stands is a gross fraud upon the judg
ment debtor, such an averment in legal effect is limited to the par
ticulars specified in the bill of complaint.8
False Testimony
221. General Principles.—The obtaining of a judgment by wilful
and corrupt perjury undoubtedly amounts to fraud,9 and the inten
tional production of false testimony will usually justify the annul
ment of a decree or judgment which is the product of such testi
mony ; 10 especially when it is accompanied by any fraud extrinsic
and collateral to the matter involved in the original cause.11 But
wherever equity will interfere it will do so only where the perjury is
established beyond all reasonable controversy by evidence clear, con
vincing, and satisfactory,12 and it seems to be a sound rule that
5. Note: 30 L.R.A. 563.
26 Ore. 145, 37 Pac. 458, 46 A. S. R.
6. Travelers' Protective Ass'n v. Gil- 610 ; Boring v. Ott, 138 Wis. 260, 119
bert, 111 Fed. 269, 49 C. C. A. 309, N. W. 865, 19 L.R.A. (N.S.) 1080. As
55 L.R.A. 538; Gates v. Steele, 58 to false testimony as a ground for vaConn. 316, 20 Atl. 474, 18 A. S. R. eating judgments, see supra, par. 157.
268; Thomas v. Thomas, 33 Neb. 373,
10. Donovan v. Miller, 12 Idaho 600,
50 N. W. 170, 29 A. S. R. 483; Pendle- 88 Pac. 82, 10 Ann. Cas. 444, 9 L.R.A.
ton v. Galloway, 9 Ohio 178, 34 Am. 524; Secord v. Powers, 61 Neb. 615,
Dec. 434; Kelley v. Thomas, 234 Pa. 85 N. W. 846. 87 A. S. R. 474; Wirth
St. 419, 83 Atl. 307, 51 L.R.A. (N.S.) v. Weigand, 85 Neb. 115, 122 N. W.
122; Harrison v. Wallton, 95 Va. 721, 714, 35 L.R.A. (N.S.) 1103; El Reno
30 S. E. 372, 64 A. S. R. 830, 41 Mut. Fire Ins. Co. v. Sutton, 41 Okla.
L.R.A. 703.
297, 137 Pac. 700, 50 L.R.A. (N.S.)
Note: 30 L.R.A. 792, 793.
1064; Boring v. Ott, 138 Wis. 260, 119
7. Ritchie v. McMnllen, 159 U. S. N. W. 865, 19 L.R.A. (N.S.) 1080.
235, 16 S. Ct. 171, 40 U. S. (L. ed.)
Notes: 10 L.R.A.(N.S.) 217; 3 Ann.
133.
Cas. 84.
. 8. Knox County v. Harshman, 133
11. Wood v. Wood, 130 la. 128, 113
U. S. 152, 10 S. Ct. 257, 33 U. S. N. W. 492, 125 A. S. R. 223, 12 L.R.A.
(L. ed.) 586.
(N.S.) 891.
9. El Reno Mut. Fire Ins. Co. v.
12. Boring v. Ott, 138 Wis. 260, 119
Sutton, 41 Okla. 297, 137 Pac. 700, 50 N. W. 865, 19 L.R.A. (N.S.) 1080.
L.R.A.(N.S.) 1064; Friese v. Hummel.
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relief cannot be had against a judgment in any event on the ground
of perjury, unless it can be shown that but for the perjury the result
would have beep different.1* This is the equivalent of saying that
the applicant for relief must show that he has a meritorious defense.14
Not only must the perjured testimony have been material but there
must be no adequate remedy at law, and if relief may be obtained by
motion or other plea equity may decline to interfere.15 These various
requirements may be summarized by saying that if a judgment is
based upon perjured evidence of a successful party given at the trial,
while the defeated party has a good defense which he was prevented
from prasenting by reason of such perjury, and without being guilty
of negligence has exhausted all his ordinary legal remedies for vacat
ing such judgment, equity, in a proper proceeding, may grant relief in
regard to the judgment.18 It may be added that some courts will
grant relief only when the successful party himself has participated
in the fraud, and refuse to interfere when merely the testimony of
witnesses is shown to have been perjured.17
222. Obligation to Anticipate False Testimony.—Courts of equity
may refuse to grant relief on account of perjured testimony, if the
question whether the testimony was perjured could have been tried
in the former case by the use of due diligence.18 Where the nature
of a suit was such as fully to apprise the aggrieved party as to what
the evidence would be, and where the facts were within the knowledge
of both parties, a situation may be presented in which the defeated
party was guilty of negligence in not meeting and disproviqg tht
perjured testimony of his adversary at the trial of the suit. If this
is the case, equity may properly decline to interfere with the resulting
judgment.19 Accordingly it has been held that perjury though
induced by bribery is not available in equity as a ground for obtain
ing relief from a judgment procured thereby, when such judgment
was the result of the trial of an action in which the truth of the
alleged perjury was necessarily drawn in question and submitted to
the court for its determination, and such bribery, though suspected,
could not be established in time to be made the ground of a new trial
or of other relief on the former action.20 There is an obligation on
13. Note: 10 L.R.A.(N.S.) 225.
Sutton, 41 Okla. 297, 137 Pac. 700, 50
14. El Reno Mut. Fire Ins. Co. v. L.R.A.(N.S.) 1064; Boring v. Ott, 138
Sutton, 41 Okla. 297, 137 Pac. 700, Wis. 260, 119 N. W. 865, 19 L.R.A.
50 L.R.A. (N.S.) 1064.
(N.S.) 1080.
15. Metealf v. Gilmore, 59 N. H.
Note: 3 Ann. Cas. 85.
417, 47 Am. Rep. 217; Boring v. Ott.
19. Note: 10 L.R.A. (N.S.) 217.
138 Wis. 260, 119 N. W. 865, 19
20. Pico v. Cohn, 91 Cal. 129, 25
L.R.A.(N.S.) 1080.
Pac. 970, 27 Pac. 537, 25 A. S. R.
16. Munroe v. Callahan. 55 Neb. 75, 159, 13 L.R.A. 336; Robertson v. Free75 N. W. 151, 70 A. S. R. 366.
bury, 87 Wash. 558, 152 Pac. 5, L.R.A.
17. Note: 10 L.R.A.(N.S.) 224.
1916B 883 and note.
18. El Reno Mut. Fire Ins. Co. v.
R. C.L. Vol. XV.—49.
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litigants to prepare for trial and to be ready to meet and expose per
jury then and there.1 It has been well said that every litigant enters
upon the trial of a cause, knowing not merely the uncertainty of
human testimony when honestly given, but that, if he has an un
scrupulous antagonist, he may have to encounter frauds of this
character and that he must take the chances of establishing his case
by opposing testimony, and by subjecting his opponent's witnesses
to the scrutiny of a searching cross-examination. Hence the case
is none the less tried on its merits, and the judgment rendered is none
the less conclusive by reason of the false testimony produced.2 When
the issues of fact are so squarely made that each party knows what
the other will attempt to prove, and neither is under any necessity
of depending on the other to prove facts to be as he himself claims
them, the courts have refused to grant relief on the ground of false
or perjured testimony by the successful party or his witnesses.8 The
fact that the introduction of the false testimony was not anticipated
by the party against whom the judgment was rendered and he was
therefore taken by surprise will not take the case out of the general
rule; 4 for perjury on the part of a plaintiff is not considered as con
stituting a case falling within the rule permitting a court of equity
to relieve a party from a judgment taken against him through his
mistake, inadvertence, surprise 5 or excusable neglect.6
223. Relitigation of Questions of Perjury.—The difficulty in the
granting of equitable relief on the ground of perjury lies in the fact
that the existence of the perjury can rarely be ascertained otherwise
than by trying anew an issue tried in a former proceeding.7 Where
the truth or falsity of testimony and statements alleged is necessarily
at issue and determined in the original action, the determination of
the question may be res judicata and for this reason not re-examinable
in equity on the charge of falsity and fraud.8 This difficulty is, how
ever, overcome when it is shown that a witness on whose testimony
the verdict was given has been convicted of perjury, or that the
jury has been attainted.9 It has even been held that to entitle one to
maintain an action to set aside a judgment for false testimony given
1. Reeves v. Reeves, 24 S. D. 435, 38 Pac. 49. 43 A. S. R. I11; Wood v.
123 N. W. 869, 25 L.R.A. (N.S.) 574. Wood, 136 1a. 128, 113 N. W. 492.
2. Note: 3 Ann. Cas. 83.
125 A. S. R. 223, 12 L.R.A. 891; Elec3. Hayward v. Larrabee, 106 Minn, trie Plaster Co. v. Blue Rapids City
210, 118 N. W. 795, 130 A. S. R. 606. Tp., 81 Kan. 730, 106 Pac. 1079, 25
4. Note: 3 Ann. Cas. 84.
L.R.A.(N.S.) 1237. Generally as to
5. Note: 30 L.R.A. 801. And see the refusal of courts of equity in grantsupra, par. 205, 206.
ing relief from judgments to relitigate
6. Nelson v. Meehan, 155 Fed. 1, 83 questions determined by the suit at
C. C. A. 597, 12 L.R.A.(N.S.) 374.
law, see supra, par. 203.
7. Friese v. Hummel, 26 Ore. 145,
9. Notes: 3 Ann. Cas. 83; 10 L.R.A.
37 Pac. 458, 46 A. S. R, 610.
(N.S.) 220.
8. Fealey v. Fealey, 104 Cal. 354,
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at the trial, he must allege that the testimony was knowingly false,
and that there has been a conviction for the imputed perjury.10
Since every losing litigant may consider himself the victim of false
testimony, and believe it to be wilfully false, and that his adversary
knew it to be so, if relief should be freely granted in equity against
a decision in another judicial tribunal on the ground that it had
been procured through perjury and subornation of perjury, courts
of equity would be engaged a greater portion of their time in retrying
questions of fact, on the suggestion that their trial in the original
action had been affected by perjury.11 To prevent this result the
doctrine of intrinsic and extrinsic fraud has been resorted to by some
courts, and while conceding the fact that extrinsic fraud furnishes a
foundation for equitable relief, the position is taken that false testi
mony amounts to intrinsic fraud, proof of which is inadmissible.12
It must be admitted that there is considerable confusion among the
cases as to just how far the courts are justified in going in the grant
ing of the relief for false testimony, and to what extent equitable
interference amounts to an improper relitigation of questions deter
mined in the original trial at law resulting in the judgment. The
confusion appears to be due to the fact that no hard and fast rule
can be safely enunciated that will fit all cases; each case must, to a
marked degree, depend upon its own facts and circumstances, and
the granting or refusal to grant relief in such cases is largely a matter
of discretion, which will seldom be interfered with on appeal.18
Want of or Defective Process
224. Absence of Service.—Where a court of law or other judicial
tribunal renders judgment in a cause where it has no jurisdiction, a
court of equity will generally relieve against such judgment, though
in some instances it will refuse to act, either because there is an
adequate remedy at law or because the person against whom relief
is sought is an innocent purchaser, or for some other reason his
equities are of high character.14 Since service of process is essential
10. Moore v. Gulley, 144 N. C. 81, 37 Pac. 458, 46 A. S. R. 610; Camp v.
56 S. E. 681, 10 L.R*.A.(N.S.) 242.
Ward, 69 Vt. 286, 37 Atl. 747, 60 A.
11. Note: 54 A. S. R. 232.
S. R. 929; French v. Raymond, 82 Vt.
12. Graves v. Graves, 132 la. 199, 156, 72 Atl. 324, 137 A. S. R. 994;
109 N. W. 707, 10 Ann. Cas. 1104 and Robertson v. Freebury, 87 Wash. 558,
note, 10 L.R.A.(N.S.) 216; Mahoney 152 Pac. 5, L.R.A.1916B 883 and note,
v. State Ins. Co., 133 la. 570, 110 N.
Notes: 25 A. S. R. 167; 10 L.R.A.
W. 1041, 9 L.R,A.(N.S.) 490; Steele (N.S.) 226; 10 Ann. Cas. 1108.
v. Culver. 157 Mich. 344, 122 N. W.
And see supra, par. 215.
05, 23 L.R.A. (N.S.) 564 and note;
13. El Reno Mut Fire Ins. Co. v.
Nichols v. Stevens, 123 Mo. 96, 25 S. Sutton, 41 Okla. 297, 137 Pac. 700,
W. 578, 27 S. W. 613, 45 A. S. R. 50 L.R.A.(N.S.) 1064.
514; Friese v. Hummel. 26 Ore. 145,
14. Notes: 19 Am. Dec. 137; 54 A.
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to jurisdiction a failure to serve the defendant with legal process is
one ground for the exercise of jurisdiction by courts of equity in grant
ing relief from judgments; 15 and a proper case for equitable inter
ference is usually considered as established when the defendant had
a meritorious defense which he was prevented from interposing by
reason of the fact that he was not served with process and had no
knowledge of the pendency of the suit.16 Some courts hold, however,
that the proper mode by which to obtain relief against a judgment
rendered against a party without service of process is by motion in
the original cause, and relief in equity will not be granted in the
absence of some special ground of equitable cognizance.17 Knowledge
of the pendency of the suit does not necessarily destroy the right to
equitable relief, and such relief may still be granted where process
was never served on the defendant, although the latter had full knowl
edge of the pendency of the case in which judgment was entered.1*
The defendant may properly disregard indirect information that he
was being sued. Thus it has been held that the failure of a non
resident corporation to act upon information furnished by a stranger,
that process had been served upon him in an action against it, will
not deprive it of the right to equitable relief against the judgment
rendered.19 In order, however, that equitable relief may be available
on account of failure to serve the defendant, actual notice or service
of process must have been required by law. Thus a court of chancery
will not interfere with a decree distributing the estate of a decedent
on the ground that the persons interested did not receive any personal
notice of the proceedings, if it appears that such notice was not
required by law.20 Nor does want of jurisdiction in the court in
which the judgment is rendered always suffice as a ground for relief
in chancery, and where a party can say nothing against the justice
of a judgment equity will not interfere, but leave him to contend
against it at law as best he can.1
S. R. 243. As to absence of service
17. Crocker v. Allen, 34 S. C. 452,
as a ground for vacating a judgment 13 S. E. 650, 27 A. S. R. 831 and note,
on motion, see supra, par. 152, 153.
And see supra, par. 152, 201.
15. Wilcke v. Duross, 144 Mich. 243,
18. Wilcke v. Duress, 141 Mich. 243,
107 N. W. 907, 115 A. S. R, 394; Mul- 107 N. W. 907, 115 A. S. R. 394.
lins v. Ricger, 169 Mo. 521, 70 S. W.
19. National Metal Co. v. Greene
4, 92 A. S. R. 651; Wilson v. Ship- Consol. Copper Co., 11 Ariz. 108, 89
man, 34 Neb. 573, 52 N. W. 576, 33 Pac. 535, 9 L.R.A.(N.S.) 1062 and
A. S. R. 660.
note.
16. Crafts v. Dexter, 8 Ala. 767, 42
20. Daly v. Ponnie, 86 Cal. 552, 25
Am. Dec. 666; Dunlap v. Steere, 02 Pac. 67, 21 A. S. R. 61. As to the
Cal. 344, 28 Pac. 563, 27 A. S. R. 143, necessity of notice, see infra, par. 321.
16 L.R.A. 361; Smoot v. Judd, 161
1. Farwell Co. v. Hilbert, 91 Wis.
073, 61 S. W. 854, 84 A. S. R. 437, 65 N. W. 172, 30 L.R.A. 235.
738.
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225. False Return.—The prevention of making a proper defense
may be brought about by a false return of service of process,2 and
where there has been actual fraud in the procuring of such return
it is undoubtedly true that a ground for equitable, interference exists.8
The authorities are, however, not in harmony in regard to the ques
tion whether actual fraud is the basis of equitable relief from a
judgment obtained by a false return, or whether the absence of juris
diction due to failure to give legal notice of the proceedings is suffi
cient.4 According to some courts, relief from a judgment, on the
ground that the sheriff's return of service of process is false, will not
be granted in an action to set aside such judgment, when there is
no pretense that the conduct of the officer or of the sheriff was actually
fraudulent,5 and it has further been held that a false return of the
service of process upon which a judgment or decree was based must
have been procured or induced by the plaintiff, and that when he is
in no way connected therewith, the defendant cannot obtain relief
in equity, .but will be left to his remedy against the officer who has
made the false return, except in those instances in which relief can
be procured by motion in the original action or suit. Such a situation
has been likened to those cases in which the defendant has been pre
vented from setting up his defense by the trickery or fraud of his
adversary.9 Relief is granted on the ground that the party has been
guilty of actual fraud in taking the judgment when he knew the
process had not been served, and that the court was deceived by the
false return of service.7 According to other authorities, however, a
court of equity has plenary power to enjoin the enforcement of a
judgment at law, based upon an officer's false return of service of
process,8 and it is not necessary, in order to obtain relief from a
2. McClung v. McWhorter, 47 W. 27 S. E. 588, 64 A. S. R. 777.
Va. 150, 34 S. E. 740, 81 A. S. R.
Note: 124 A. S. R. 764.
785.
In Smoot v. Judd, 161 Mo. 673, 61
Note: 54 A. S. R. 237.
S. W. 854, 84 A. S. R. 738, it was
3. Thomas v. Ireland, 88 Ky. 581, held that a judgment by default
11 S. W. 653, 21 A. S. R. 356.
rendered on a false return would be
Note: 54 A. S. R. 245.
set aside or its execution enjoined by
4. Note: 54 A. S. R. 245. As to a court of equity, but this case was
falseness in a return as ground for the subsequently overruled in 184 Mo. 508,
vacation of judgments, see supra, par. 83 S. W. 481, and it was stated to be
152 et seq.
the law in Missouri that the officers'
Generally as to the conclusiveness of return is conclusive upon the parties,
a return of service, see Process.
and that a default judgment in pur6. Cully v. Shirk, 131 Ind. 76, 30 suance thereof cannot be attacked even
N. E. 882, 31 A. S. R. 414; Taylor v. in equity except where the plaintiff
Lewis, 2 J. J. Marsh. (Ky.) 400, 19 in the judgment aided or abetted the
Am. Dec. 135 and note; Thomas v. false return.
Ireland, 88 Ky. 581, 11 S. W. 653, 21
7. Notes: 54 A. S. R. 245; 124 A. S.
A. S. R, 356.
R. 767.
6. Preston v. Kindrick, 94 Va. 760,
8. Huntington v. Crouter, 33 Ore.
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judgment against a defendant not served with process, who did not
appear, to allege that the false return was procured by fraud.9 There
are also some cases which hold that a sheriff's return of service may
be impeached so far as it states jurisdictional facts, only when the
facts stated are not within the personal knowledge of the officer, but
as to all other matters in his return which are within the officer's .
personal knowledge, the return is conclusive between the parties, and
equity will not grant relief.10 Even where the power of equity to
grant relief in the case of a false return is conceded, it has been held
that in such cases a court should not act except upon clear, satisfactory
nnd convincing proof,11 and that equity will not enjoin a judgment
und grant a new trial because of a false return of service of process
unless it appears that if a new trial is granted a good defense will
produce a different result.12
IX. Assignment of Judgments
226. Generally.—The common law did not recognize a legal assign
ment of a judgment,18 but merely gave to it the effect of an equitable
assignment.14 Following the common law the general rule to-day is
that a judgment is not negotiable,15 nor assignable in the strict mean
ing of the term,16 yet the equitable title may be transferred 1' and
the judgment itself is considered assignable in the same sense as a
chose in action is capable of being assigned.18 This is true even of
a judgment for a tort, since the tort is merged in the judgment.19
So far as divesting the assignor of all interest is concerned, the effect
of assigning a judgment is the same as if the subject was something
408. 54 Pac 208, 72 A. S. R. 726;
14. Baker v. Wood, 157 U. S. 212,
1hmiblin v. Knight, 81 Tex. 351, 16 15 S. Ct. 577, 39 U. S. (L. ed.) 677.
S. \V. 1082, 26 A. S. R. 818.
15. Bloomstock v. Duncan, 2 McCord
9. National Metal Co. v. Greene L. (S. C.) 318, 13 Am. Dec. 728.
Oonsol. Copper Co., 11 Ariz. 108, 89
Note: 54 Am. Dec. 367.
Pac. 535. 9 L.R.A.(N.SA 1062.
16. Schmidt v. Shaver, 196 111. 108,
Note: 54 A. S. R. 245.
63 N. E. 655, 89 A. S. R. 250.
10. Note: 124 A. S. K. 766.
Note: 54 Am. Dec. 367.
11. Huntington v. Crouter, 33 Ore.
17. Schmidt v. Shaver, 196 111. 108,
408. 54 Pac. 208, 72 A. S. R. 726.
63 N. E. 655, 89 A. S. R. 250.
12. Gregory v. Ford, 14 Cal. 138, 73
18. Wright v. Yell, 13 Ark. 503, 58
Am. Dec. 639; Janes v. Howell, 37 Am. Dec. 336; Gamble v. Central R.,
Neb. 320, 55 N. W. 965, 40 A. S. R. etc., Co., 80 Ga. 595, 7 S. E. 315, 12
494; McClung v. McWhorter, 47 W. A. S. R. 276; Charles v. Haskins, 11
Va. 150, 34 S. E. 740, 81 A. S. R. Ia. 329, 77 Am. Dec. 148: Schoolfield
785.
v. Hirsh, 71 Miss. 55, 14 So. 528, 42
Note : 124 A. S. R. 765.
A. S. R. 450.
13. Baker v. Wood, 157 U. S. 2-12,
19. Charles v. Hastrins, 11 Ia. 329,
15 S. Ct. 577, 39 U. S. (L. ed.) 677 ; 77 Am. Dec. 148. As to merger of
Yarnell v. Brown, 170 111. 362, 48 N. torts in judgments, see infra, par. 240.
E. 909, 62 A. S. R. 380.
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else.20 Since an assignment of a judgment is equitable in its nature,
it has been ruled that an assignment will be upheld, if it will promote
the ends of justice, but otherwise not.1 But if an assignment is valid
when and where made, it is valid everywhere.2 A judgment by
default and the assignment thereof to a stranger will not prevent
dismissal of a collusive suit.8
227. Manner of Making; Authority to Make.—No formal deed of
assignment is necessary to transfer the title to a judgment.4 The
assignment may be made by parol 5 or in writing, and however made
passes an equity which the courts will recognize.6 It need not be
under seal,7 and it has been held that an entry* on the margin of the
record of a judgment to the effect that "this judgment stands for
the use of" a person designated amounts to a common assignment of
such judgment, with all its incidents.8 Not infrequently statutes are
enacted regulating the assignment of judgments, but the statutory
mode of assignment is cumulative in the absence of express words
inhibiting other modes of assignment.9 When acting within the
scope of his authority, an attorney may make an assignment of a
judgment in behalf of his client.10 and while an attorney who has
recovered a judgment for his client, or who has been retained to col
lect a judgment, cannot, in the absence of express authority, sell or
assign the judgment,11 yet the authority of an attorney at law to
assign a judgment may be inferred from the silent acquiescence of
his client extending over a number of years.12 A judgment in favor
of an intestate may be assigned by his administrator in writing, and
the assignee may maintain an action thereon in his own name.18
228. Notice.—Notice of the assignment of a judgment should be
given to the judgment debtor, unless it clearly appears that he has
knowledge of the transfer.14 The penalty for failure to give notice
20. Schoolfield v. Hirsh, 71 Miss.
55. 14 So. 528, 42 A. S. R. 150.
1. Bloonistook v. Dumon, 2 MeCord
L. (S. C.) 318, 13 Am. Dec 728.
2. Noble v. Thompson . Oil Co., 79
Pa. St. 354, 21 Am. Rep. 66.
oi3vHttl797V- 9rUpka £i°Ui9y tBr"a'
21 Nev. 127, 26 Pac. 64, 12 L.R.A.

Note: 54 Am. Dec. 368.
8.' Mohler's Appeal, 5 Pa. St. 418,
47 Am. Doc. 413.
9. Gardner v. Mobile, etc. R. Co.,
i02 Ala. 635, 15 So. 271, 48 A. S. R.
84
10' Mohler's Appeal, 5 Pa- St 418,
47 Am Dflc 413 H

11. Boren v. McGehee, 6 Port.
4. Note: 54 Am. Dec. 367.
5. Gardner v. Mobile, 'etc.', R. Co., ^Jf^l ^'V^o (!05.
102 Ala. 035, 15 So. 271, 48 A. S. R.
ilote- ld/ A. b. h. 173.
§4
12. Gardner v. Mobile, etc., R. Co.,
Note: 54 Am. Dec. 308.
102 Ala. 635, 15 So. 271, 48 A. S. R.
6. Gardner v. Mobile, etc., R. Co., 84.
102 Ala. 635, 15 So. 271, 48 A. S. R.
13- Manson v. Peaks, 103 Me. 430,
84.
69 Atl. 690, 125 A. S. R. 311.
7. Hayes v. Rich, 101 Me. 314, 64
14. Johnson v. Boice, 40 La. Ann.
Atl. 659', 115 A. S. R. 314.
273, 4 So. 163, 8 A. S. R. 528; Gaul
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is that the assignment takes effect subject to equities which may
accrue after the assignment but before notice of the same has been
received.15 As a rule a judgment debtor is protected if, without notice
of the assignment, he pays the judgment of the assignor,16 and it
has been said that down to the moment of notice, any contract which
a debtor makes with his creditor, who has assigned his claim, by
which the debt is extinguished, either in whole or in part, is binding
and valid against the assignee.17 But this rule extends only to those
having the legal title, and does not extend to persons claiming to be
beneficial owners.18 If, however, payment is made to the one holding
the legal title to a judgment in disregard of the rights of an equitable
assignee, the burden of proof is on the latter to show affirmatively that
the judgment debtor had notice of the equitable interest before pay
ing to the party holding the legal title.19 Where successive assign
ments are made of a judgment, the assignee first giving notice may
be preferred.20 The protection accorded to an assignee may be like
wise given to a purchaser who without notice buys the property of
the judgment debtor at a sale on the judgment brought about by the
assignor after making an assignment of the judgment to a third
party, for it has been held that if the transferee of a judgment neglects
to give notice of the transfer to the judgment debtor, and the latter'a
property is afterwards sold by the transferror to satisfy it, the pur
chaser at such sale, without notice, acquires a good title thereto.1 An
important qualification has been recognized in at least one state to
the general rule that until notice is given by an assignee a judgment
debtor may safely pay it to the judgment plaintiff. It is based on
the principle that equity will not grant relief in behalf of a volunteer,
and is to the effect that where a judgment creditor assigns a judg
ment and the judgment debtor without notice of the assignment after
wards voluntarily pays the amount thereof to the sheriff upon being
served with garnishee process, the rights of the assignee are not affected,
and he may still enforce the judgment. In such a case, it has been
ruled that in order to protect a person voluntarily paying the debt of
another, he must see that there are a judgment and an execution against
lagher v. Caldwell, 22 Pa. St. 300, 60
18. Robeson v. Roberts, 20 Ind. 155,
Am. Dec. 85.
83 Am. Dec. 308; Seymour v. Smith,
Note: 7 Ann. Cas. 425.
114 N. Y. 481, 21 N. E. 1042, 11 A.
15. Note: 23 L.R.A. 337. As to S. R. 683.
equities generally, see infra, par. 233.
19. Bell v. Pleasant, 145 Cal. 410,
16. Buckeye Refining Co. v. Kelly, 78 Pac. 957, 104 A. S. R. 61; Buckeye
163 Cal. 8, 124 Pac. 536, Ann. Cas. Refining Co. v. Kelly, 163 Cal. 8, 124
1913E 840.
Pac. 536, Ann. Cas. 1913E 840.
17. Johnson v. Boice, 40 La. Ann.
20. Citizens' Nat. Bank v. Mitchell,
273, 4 So. 163, 8 A. S. R. 528; Dodd 24 Okla. 488, 103 Pac. 720, 20 Ann.
v. Brott, 1 Minn. 270, 66 Am. Dec. Cas. 371.
641; Gaullagher v. Caldwell, 22 Pa.
1. Styles v. McNeil, 6 Mart. N. S.
St. 300, 60 Am. Dec. 85.
(La.) 296, 17 Am. Dec. 183.
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property, and that the person making the payment is indebted at
the instant to him against whom the execution runs; and therefore
he is bound to know of an assignment of his indebtedness.2 The
notice required in order to protect an assignee of a judgment may
consist of notice conveyed to the judgment debtor in any manner in
which legal notice can usually be given by one person to another.8
One recognized method of giving notice is to enter the assignment on
the docket. This may be the equivalent of personal notice,4 and an
assignment of a judgment, accompanied or followed by a transfer
upon record, will pass title against a prior purchase not docketed and
of which the second purchaser was ignorant.5 It has been held, how
ever, that the mere filing of an assignment of a judgment with the
clerk of the court is not constructive notice to anyone.6
229. Equitable Control over Assignments.—In proper cases a court
of equity may issue its process either to compel the making of an
assignment of a judgment or to prevent an assignee from reaping the
benefit of an assignment. Since the general principles of equitable
relief in regard to judgments have been already considered at length,7
it is sufficient here to state the general principle that a court of equity
may issue its process in reference to the assignment of judgments in
both the ways just stated. For example it has been held that where
in a suit in replevin between two parties, neither of whom owned the
property, judgment is rendered in favor of one of them, a court of
equity may compel an assignment of such judgment to the use of
the real owner of the property.9 On the other hand where the assignor
of a judgment gave satisfaction which was duly entered of record,
and a third person on the faith of such satisfaction lends money to
the debtor, taking a confession of judgment as security, acting in
good faith, and in reliance on the record, and without notice of the
assignment, such third person is entitled to have the assignee enjoined
from proceeding on the judgment, and to have him account as a
trustee for what he has collected.9
230. Rights Incident to Assignment; In General.—The assignment
of a judgment necessarily carries with it the cause of action on which
it is based, together with all the beneficial interest of the assignor in
the judgment and all its incidents.10 Such an assignment entitles
the assignee to use every remedy, lien, or security available to the
2. Brown v. Ayres, 33 Cal. 525, 91
7. See supra, par. 179 et seq.
Am. Dec. 655.
8. Steele v. Lowry, 4 Ohio 72, 19
3. See generally, Notice.
Am. Dec. 581.
4. Fisher v. Knox, 13 Pa. St. 622,
9. Bebee v. New York Bank, 1
53 Am. Dec. 503.
Johns. (N. Y.) 529, 3 Am. Dec. 353.
5. Campbell's Appeal, 29 Pa. St.
10. Citizens' Nat. Bank v. Loomis,
401, 72 Am. Dec. 641.
100 la. 266, 69 N. W. 443, 62 A. S.
6. Schmidt v. Shaver, 196 111. 108, R. 571.
63 N. E. 655, 89 A. S. R. 250.
Note: 7 Ann. Cas. 424.
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assignor as a means of enforcing the judgment.11 This necessarily
includes the right to bring suit on the judgment,12 and to sue out
process of garnishment thereon.18 The assignment of a judgment
in an action in which an attachment has been allowed and property
seized thereunder also passes to the assignee the judgment creditor's
right to recover damages of the sheriff for negligence in the care of
the property seized by allowing a disposition to be made of it.14 It
has been held, however, that in order for a right to pass as an incident
to the assignment of a judgment, it must, in a legal sense, constitute
security for the debt, and that an assignee of a judgment does not
obtain as an incident a litigious right against a third party to recover
damages for an injury which accrued prior to the assignment.15
231. Actions by Assignees.—At common law the effect of an
assignment of a judgment was merely to transfer an equitable title,
and the assignee was not permitted to bring an action thereon in his
own name,16 but the assignee, by virtue of his equitable interest, had
the right to. control the collection of the judgment, and for that
purpose to use the name of the plaintiff, his assignor, and to receive
the money collected.17 The general rule to-day is that an assignee
of a judgment is the real party in interest in actions based upon such
judgment,18 and may bring suit in his own name.19 Where an
assignment of a judgment has been made as collateral security for
the payment of a designated debt, the right of the assignee to sue is
not impaired by the residuary interest of the assignor, and the latter
cannot bring suit, unless it be alleged that the assignee neglects or
refuses to do so, under circumstances calculated to prejudice the right
of the assignor.20
232. Assignment as Implying Warranty.—An assignment and sale
of a judgment implies warranty of existence of the debt evidenced
by the judgment, at the time of the transfer, and if the judgment
was not then in existence as a claim, the vendor will be bound to
restore the price to the purchaser.1 Every assignment of a judgment
11. Feinberg v. Stearns, 56 Fla. 279, 51 S. E. 737, 113 A. S. R. 1039, 7
47 So. 797, 131 A. S. R. 119; Alden Ann. Csis. 422, 1 L.R.A.(N.S.) 149.
v. White, 32 Ind. App. 071, 66 N. E.
16. Baker v. Wood, 157 U. S. 216,
509, 67 N. E. 949, 102 A. S. R. 261. 15 S. Ct. 577, 39 U. S. (L. ed.) 679.
Notes: 1 L.R.A.(N.S.) 150; 7 Ann.
Note: 54 Am. Dec. 307.
Cas. 424.
17. Note: 54 Am. Dec. 367.
12. Capital Lumbering Co. v.
18. Note: 64 L.R.A. 608.
Learned, 36 Ore. 544, 59 Pac. 454, 78
19. Dugas v. Mathews, 9 Ga. 510,
A. S. R. 792.
54 Ara. Dec. 361; Charles v. Haskins,
13. Dugas v. Mathews, 9 Ga. 510, 11 1a. 329, 77 Am. Dec. 148; Hayes v.
54 Am. Dec. 361.
Rich, 101 Me. 314, 64 Atl. 659, 115
14. Citizens' Nat. Bank v. Loomis, A. S. R. 314.
100 la. 266, 69 N. W. 443, 62 A. S.
20. Andrews v. Kibbee, 12 Mich.
R. 571.
94, 83 Am. Dec. 766.
15. Com. v. Wampler, 104 Va. 337,
1. Johnson v. Boice, 40 La. Ann.
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in addition to importing a warranty of title implies that the assignor
has done no act to defeat recovery, yet it does not imply a guaranty
of collection or that the judgment is prior to other liens.2 But the
existence of such a warranty may be negatived by the terms of the
assignment, as for example by the assignors transferring their "right,
title and interest" in the judgment "without recourse." 8
233. Effect of Outstanding Equities.—Since a judgment is an
assignable chose in action, the assignee takes it subject to and charged
with all the equities which could be asserted against it in the hands
of tho assignor at the time of the assignment.4 A purchaser and
assignee of a judgment, even for a valuable consideration and with
out notice, takes it subject to a right of set-off existing at the time of
the assignment.5 In other words, on the purchase and assignment
of a judgment, the rule of caveat emptor, so far as any interest of
third parties is concerned, applies in the same manner as in the
purchase of any other personal property.8 It necessarily follows that
if the assignee of a judgment had notice of the right of the judg
ment debtor to make a set-off against the judgment, such assignee
will take subject thereto.7 The same rule holds true where, in
anticipation of an application to make the set-off, the assignment wus
made for the purpose of defeating the right. In all cases where the
assignment is made without consideration, not in good faith, or
fraudulently to defeat the application, the court will direct the set
off to be made.8 But an assignee of a judgment is not affected by
the latent equities of third persons not parties to the judgment of
which he had no notice at the time of the assignment.9 Thus the
court will not order a judgment to be set off against one in favor of
the defendant, when the plaintiff had assigned it to his attorney to
273, 4 So. 163, 8 A. S. R. 528; Lile v. 14 Serg. & R. (Pa.) 137, 16 Am. Dee.
Hopkins, 12 Smedes & M. (Miss.) 480.
299, 51 Am. Dec. 115.
Notes: 27 Am. Dec. 307; 54 Am.
Note: 87 Am. Dec. 391.
Dec. 368.
2. Mohler's Appeal, 5 Pa. St. 418,
As to equities arising after the as47 Am. Dec. 413 ; Fassitt v. Middleton, signment and before notice, see supra,
47 Pa. St. 214, 86 Am. Dec. 535.
par. 228.
Note : 54 Am. Dec. 368.
5. Porter v. Liscom, 22 Cal. 430, 83
3. Note: Ann. Cas. 1912B 525.
Am. Dec. 76.
4. Selz v. Unna, 6 Wall. 327, 73. U.
6. Mitchell v. Hockett, 25 Cal. 538,
S. (L. ed.) 799; McJilton v. Love, 13 85 Am. Dec. 151.
111. 486, 54 Am. Dec. 449; Yarnell v.
7. Coonan v. Loewenthal, 147 Cal.
Brown, 170 111. 362, 48 N. E. 909, 62 218, 81 Pac. 527, 109 A. S. R. 128;
A. S. R. 380; Robeson v. Roberts, 20 Hovey v. Morrill, 61 N. H. 9, 60 Am.
Ind. 155, 83 Am. Dec. 308; Isett v. Rep. 315.
Lucas, 17 1a. 503, 85 Am. Dec. 572;
Note: 35 L.R.A.(N.S.) 143.
Benson v. Havwood, 86 la. 107, 53
8. Hovey v. Morrill, 61 N. H. 9, 60
N. W. 85, 23 L.R.A. 335; Shaffer v. Am. Rep. 315.
McCracken, 90 la. 578, 58 N. W. 910,
Note: 23 L.R.A. 338.
48 A. S. R. 465: Kellogg v. Krauses,
9. Western Nat. Bank v. Maverick
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secure the payment of the latter's professional service, and the attor
ney, when he took the assignment, had no notice of the existence of
the judgment which the defendant seeks to set off.10 An assignee
of a judgment afterward reversed, to whom money has been paid
thereon, is in the same position as his assignor or the plaintiff in the
judgment, and is liable for restitution of the money thus received
from the defendant in such judgment.11
234. Assignees' Rights after Payment.—Actual payment ordina
rily discharges a judgment at law, but not in equity, if justice require
the parties in interest to be restrained from alleging it, or insisting on
their legal rights, and a distinction is drawn between one who volun
tarily pays the debt of another and one who pays it on compulsion.
In the former case the payment usually extinguishes the judgment
both in law and equity, but one who acts under compulsion is consid
ered as having an equity entitling him to have the judgment kept alive
in chancery.12 The latter is considered as having a right of subro
gation.18 In a considerable number of instances one who pays a judg
ment under compulsion or under such circumstances as confer on
him an equity takes an assignment of the judgment. By so doing
the general principles governing the effect of such payment are not
materially modified except that the rights of the party paying the
judgment are traced to the assignment instead of to the doctrine of
subrogation. It seems that the validity and effect of such assign
ment will depend largely on the same principles as govern the
willingness of courts of equity to apply the doctrine of subrogation.
The two material factors in reference to subrogation appear to be
the existence of an equity and the intent of the parties. In the case
of an assignment of a judgment the mere making of the assignment
discloses the intent that the payment should not operate as an ex
tinguishment. So the inquiry largely resolves itself into the question
of whether the assignee has an equity within the meaning of the
rule. It is generally conceded that a surety paying a judgment has
such an equity, and therefore when he pays a judgment but takes
an assignment of such a judgment in the name of a stranger, the
judgment will not be extinguished by the payment.14 A surety may
likewise in paying a judgment take an assignment of it to himself
Nat. Bank, 90 Ga. 339, 16 S. E. 942, 36 So. 456, 100 A. S. R. 50.
35 A. S. R. 210.
12. Fleming v. Beaver, 2 Rawle
Note: 54 Am. Dec. 368.
(Pa.) 128, 19 Am. Dec. 629. And see
10. Yarnell v. Brown, 170 H1. 362, generally, Payment.
48 N. E. 909, 62 A. S. R. 380; Sim13. See Subrogation.
mons v. Reid, 31 S. < 389, 9 S. E.
14. Briley v. Sugg, 21 N. C. 366, 30
1058, 17 A. S. R. 36. See supra, par. Am. Dec. 172; Fleming v. Beaver, 2
228.
Rawle (Pa.) 128, 19 Am. Dec. 629
11. Florence Cotton, etc., Co. v. and note.
Louisville Banking Co., 138 Ala. 588.
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to enforce contribution from a cosurety. If in such a case he satisfies
the judgment, he may be permitted to show that in so doing he did
not intend it to inure to the benefit of the cosurety.15 This same
right may be exercised by a judgment debtor who is in fact only a
surety of a codefendant, and the assignment will be valid although
there has been no adjudication of his suretyship, and that fact is
not indicated on the face of the judgment.16 But one of several
joint wrongdoers cannot, by paying off a judgment obtained against
them all, and taking a fictitious and fraudulent assignment of the
judgment in the name of a third party, enforce contribution from
the other wrongdoers. In such a case no equity exists within the
meaning of . the rule under consideration.17 The same is true of a
principal debtor who pays a judgment which he is bound to pay. He
cannot, by obtaining an assignment of the judgment, keep it alive
in order to coerce payment from his coprincipal; nor will he be
permitted to accomplish the same result by indirection, in the name
of another.18 The personal representative of a deceased principal
stands in the latter's shoes in reference to this rule, and payment of
a judgment against a surviving partner by the executor of a deceased
partner operates as a satisfaction of the judgment, and the executor
cannot, by taking an assignment of the judgment, keep it alive to
coerce payment from the surviving partners.19
235; Partial Assignments.—The partial assignment of a judgment
without the consent of a judgment debtor does not, as a general rule,
affect him.20 This is in accord with the principles usually governing
partial assignments of choses in action. The creditor cannot split
his demand, and by assignment of a portion thereof impose upon
the debtor the legal obligation of paying the assignee.1 But it has
been held in a number of cases that an assignee of part of a judgment
may have the right in equity to enforce his claim against the judg
ment debtor,2 on the theory that the partial assignment operates as
an equitable assignment, and if the debtor is aware of the transfer,
he cannot settle with the judgment creditor to the prejudice of the
15. Merchants' Nat. Bank v. Great 56 Am. Dec. 236.
Falls Opera-House Co., 23 Mont. 33,
19. Hogan v. Reynolds, 21 Ala. 56,
75 A. S. R. 499, 45 L.R.A. 285 ; Nelson 56 Am. Dec. 236.
v. Webster, 72 Neb. 332, 100 N. W.
20. Love v. Fairfield, 13 Mo. 300,
411, 117 A. S. R. 799, 68 L.R.A. 513 53 Am. Dec. 148.
and note. See also infra, par. 298;
Note: Ann. Cas. 1913E 843.
and see generally, Principal and
1. Buckeye Refining Co. v. Kelly,
Surety.
163 Cal. 8, 124 Pac. 53(5, Ann. Cas.
16. Frank v. Fravlor, 130 Ind. 145, 1913E 840 and note.
29 N. E. 486, 16 L.R.A. 115 and note.
Note : Ann. Cas. 1913E 843.
17. Boyer v. Bolender, 129 Pa. St.
See Assignments, vol. 2. p. 618 et
324, 18 Atl. 127, 15 A. S. R. 723.
seq. 18. Hogan v. Reynolds, 21 Ala. 56,
2. Note : Ann. Cas. 1913E 844.
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assignee.8 It seems that an assignment of a judgment in part is not
valid as against creditors of the assignor levying thereon, unless such
assignment is placed on record, when recording is provided for by
statute.4 As between the assignee of part of a judgment and his
assignor, the assignment is valid and the assignee obtains a property
right in the part assigned which is enforceable against his assignor.5
X. Judgment as Merqek of Cause of Action
236. Origin of Doctrine of Merger.—It is an elementary rule that
one effect of a judgment is to merge the cause of action on which the
suit is brought resulting in such judgment,9 but the origin of this
rule cannot be so easily stated. At one time the courts were in the
habit of treating a judgment as a contract or debt of record,7 and
considered it a contractual obligation of the highest nature in regard
to which the law implied the obligation and the promise of the
defendant to pay.8 Being of such contractual nature a doctrine of
equity was applied that the lower contract was merged in the higher.9
It has been said that the general principle of law governing cases
of this kind and which applies to all securities is that a security of
a higher nature extinguishes inferior securities, but not securities
of an equal degree,10 and that a judgment is of a higher order of
security than an ordinary cause of action, and for this reason the
latter is merged in the judgment.11 An additional reason suggested
for the doctrine of merger is that it would be vexatious to the one
party and of no benefit to the other to permit the recovery of two
3. Alexander v. Munroe, 54 Ore. 500,
Notes: 38 A. S. R. 820; 17 L.R.A.
101 Pac. 903, 103 Pac. 514, 135 A. 611.
S. R. 840.
7. See supra, par. 7, 8.
4. Note: Ann. Cas. 1913E 845.
8. Anglo-American Provision Co. v.
5. Note: Ann. Cas. 1913E 844.
Davis Provision Co., 169 N. Y. 506,
6. Bank of North America v. Wheel- 62 N. E. 587, 88 A. S. R. 608.
er, 28 Conn. 433, 73 Am. Dec. 683;
9- Wann v. McNulty, 2 Gilman
Price v. First Nat. Bank of Atchison, (H1.) 355, 43 Am. Dec. 58 and note;
62 Kan. 735, 64 Pac. 637, 84 A. S. North v. Mudge, 13 la. 496, 31 Am
R. 419; Attrill v. Huntington, 70 Md.
Jgl North Bank v Brown 50
191, 10 Atl. 651, 14 A. S. R. 344, 2 ^e. 214, 79 Am. Dec. 609; Moale v
L.R.A. 779, reversed on another point Hollins, 11 Gill & J. (Md.) 11,83
-i ac tt a rrv 10 o ni- oo/i or tt Am. Dec. 684 and note: McKittnck
m 146 U S. 657, 131S. Ct. 224 36 U y Cfth
8g Mjnn 383 g5 N w
t ( •
ino ^ w0ninm o a
223- 99 A- S- *• 606, 62 LRA" 757 !
Minn. 433, 109 N W. 1001, 9 Ann. pi ,
Hartley, 48 W. Va. 339, 37
Cas. 252, 116 A. S. R. 435, 8 L.R.A. S E 536, 86 ±\ R 3g.
(N.S.) 444; Barnes v. Gibbs, 31 N. J.
Note: 15 Am Dec. 82.
L. 317, 86 Am. Dec. 210; Ryekman v.
i0. Springs v. Pharr, 131 N. C. 191,
Manerud, 68 Ore. 350, 136 Pac. 826, 42 S. E. 590, 92 A. S. R. 775.
Ann. Cas. 1915C 522; Howard v. Mc11. Baker v. Baker, 28 N. J. L. 13,
Naught, 9 Wash. 355, 37 Pac. 455, 43 75 Am. Dec. 243.
A. S. R. 837.
Note : 8 Ann. Cas. 314.
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judgments against the same person for one debt.12 Whether or not the
foregoing explanations are correct, the general doctrine of merger has
become firmly intrenched, and its force in nowise depends on accept
ance of the contractual theory of judgments. As far as modern
practice is concerned the question of merger is one subject to legislative
control, and it has been ruled that the state can as well modify the
consequences of a judgment in respect to its effect as a merger and
extinguishment of the original demand as it can modify the operation
of the judgment in any other particular.1*
237. Relationship to Doctrine of Res Judicata.—The doctrine of
merger bears a fundamental relationship to the principle of res
judicata.14 This relationship is illustrated by the rule of the common
law that a judgment on a joint obligation against one or more joint
obligors is a bar to an action against any other joint obligor or
obligors, or against all the obligors jointly, the force of which rule
involves not only the doctrine of res judicata, but also that of merger.15
Perhaps better evidence may be found in the opinion of the United
States supreme court in early cases in which it was said that "if
there be any one principle of law settled beyond all question, it is this:
That whenever a cause of action in the language of the law, transit
in rem judicatum, and the judgment remains in full force and unre
versed, the original cause of action is merged and gone forever." ls
From one point of view, therefore, a cause of action may be con
sidered merged in the judgment, while from another point of view
it may be said that the existence of the cause of action has become
a res judicata by reason of the judgment. In either event the judg
ment to all intents and purposes takes the place of the cause of action
and is the only admissible criterion of its existence, scope and effect.
This relationship appears to underlie the requirement that in order
to apply the doctrine of merger the same general circumstances must
exist as are prerequisite in enforcing the doctrine of res judicata,
namely an identity of parties or privies and a necessity that the
identical cause of action should have passed into judgment in the
former action.17
238. Intent as Affecting Merger.—It is a well settled rule that, in
equity, the application of the doctrine of merger depends upon the
12. Rockwell v. District Court of co-obligors, see infra, par. 242.
Lake Countv, 17 Colo. 118, 29 Pac.
16. United States v. Leffler, 11 Pet.
454, 31 A. S. R. 265; Gray v. Rich- 86, 9 U. S. (L. ed.) 642. To the same
mond Bicycle Co., 167 N. Y. 348, 60 effect see Olson v. Dahl, 99 Minn. 433,
N. E. 663! 82 A. S. R. 720.
109 N. W. 1001, 116 A. S. R. 435, 9
13. Mason v. Eldred, 6 Wall. 231, Ann. Cas. 252, 8 L.R.A.(N.S.) 444;
18 U. S. (L. ed.) 783.
Smith v. Vanderhost, 1 McCord L. (S.
14. For a general discussion of res C.) 328, 10 Am. Dec. 674.
judicata, see infra, par. 429.
17. Cackley v. Smith, 47 Kan. 642,
15. Note: 8 Ann. Cas. 314.
28 Pac. 617, 27 A. S. R. 311.
As to merfrer of judgments against
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intention of the parties and a variety of other circumstances. Equity
will prevent or permit a merger, as will best subserve the purposes
of justice, and the actual and just intention of the parties.18 A cove
nant to pay interest may be so expressed as not to merge in a judg
ment for the principal; for instance, a covenant to pay interest so
long as any part of the principal should remain due either on the
covenant or on a judgment.19 The entry that a "cause is hereby dis
continued by consent of both parties" has been construed as not
importing an agreement of the parties to terminate the controversy,
nor as implying an intention to merge the cause of action in the
judgment.20 An illustration of the principle that intention of the
parties may be of controlling weight is to be found in the rule that
even after payment of a debt the cause of action will not necessarily
be merged if the parties intend to keep it alive. This rule is resorted
to in applying the doctrine of subrogation.1 It may therefore be
stated that it is a^settled principle of equity jurisprudence that the
technical doctrine of merger cannot be applied against a party not
liable for a debt, who pays it off to protect property acquired from
the person primarily liable, and that in such cases the intention of the
parties prevents a complete merger, but the lien of the judgment may
be kept alive for the equitable use of the party making such payment.2
239. Necessity for Identity of Cause of Action.—An important
condition incident to the general doctrine of merger is that there
must be an identity of cause of action. Not infrequently in the same
transaction there are involved two contracts or two claims against
the same or other parties. A judgment on one will not necessarily
bar the other.8 One cause of action may be in the nature of col
lateral security to another, although a judgment merges a debt due
to the party in whose favor it is rendered ; if the judgment is taken
as collateral security for the payment of the debts of other parties,
it will not merge their debts.4 Similarly a judgment against one
joint tortfeasor is considered merely collateral to a cause of action
existing against other cotrespassers, which may still be enforced
until the judgment is satisfied.5 A judgment against an officer for
a tort committed in his official capacity may amount merely to a
liquidation of the damages, and may not be a bar to recover from
18. Clark v.' Glos, 180 111. 556, 54 N. E. 141, 30 A. S. R. 237. An asN. E. 631, 72 A. S. R. 223.
signment of the judgment in such case
19. Economic Life Assurance Society has the same general effect ; see supra,
v. Ushorne, [1902] A. C. 147, 71 L. J. par. 234.
Ch. 34, 85 L. T. N. S. 587, 3 British
3. Vanuxem v. Burr, 151 Mass. 386.
Rul. Cas. 159.
24 N. E. 773, 21 A. S. R. 458.
20. Jacobs v. Marks, 182 U. S. 583, 4. Harris v. Alcock, 10 Gill & J.
21 S. Ct. 865, 45 U. S. (L. ed.) 1241. (Md.) 226, 32 Am. Dec. 158.
1. See Subrogation.
5. Ayer v. Ashmead, 31 Conn. 447,
2. Boos v. Morgan, 130 Ind. 305, 30 83 Am. Dec. 154.
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the sureties on the official bond of the delinquent.6 Likewise if the
maker of a promissory note agrees to procure an indorser thereof,
and fails to do so, and an action is brought against him upon this
agreement, and a judgment recovered in which the damages are
assessed at a sum equal to the amount due on the note, such judg
ment, remaining unsatisfied, will not preclude a recovery on the note
for the amount thereof.7 The two causes of action may consist of a
public and a private wrong arising out of a transaction which is both
a crime and a tort. Thus it has been held that a private action of
trover is suspended until the public prosecution for the offense has
been duly conducted and ended, but that the private wrong is not
merged in the public wrong, nor does the public prosecution super
sede the private action.8
240. Character of Proceedings as Affecting Application of Doc
trine.—The doctrine of merger applies both to judgments at law and
to decrees in chancery,9 provided the same are final.10 The fact that
a judgment was rendered upon the plea of the statute of limitations
alone does not prevent the merger of the cause of action; 11 but it is
essential that the judgment should determine the rights of the parties,
for. one of the well recognized exceptions or limitations of the doctrine
of merger is that a merger takes place only so far as the judgment
determined, or might have determined, the rights of the parties.12
A judgment in detinue merges all right of action by the same plain
tiff against the same defendant for the same cause of action ; but such
judgment does not extinguish any cause of action that such plaintiff
may have against another person for the detention or conversion of
or trespass upon the same property.18 Where, by an order in bastardy
proceedings, the putative father of a natural child was required to
pay a monthly stipend for its support, and, upon refusal, a final money
judgment was obtained for the total amount due, the rights of the
person entitled to recover under the order of filiation have been
held to be merged in the judgment.14 A judgment against a director
of a corporation for a corporate debt, based on his statutory liability
as director by reason of having made a false certificate, merges a
claim for the same debt against him as a stockholder.15 A judgment
6. Charles v. Haskins, 11 la. 329, 91, 18 Atl. 87, 23 A. S. R. 21, 4 L.R.A.
77 Am. Dec. 148.
744.
7. Vanuxem v. Burr, 151 Mass. 386,
12. Howard v. McNaught, 9 Wash.
24 N. E. 773, 21 A. S. R. 458.
355, 37 Pac. 455, 43 A. S. R. 837.
8. Hutchinson v. Merchants, etc.,
13. Elliot v. Porter, 5 Dana (Ky.)
Bank, 41 Pa. St. 42, 80 Am. Dec. 596. 299, 30 Am. Dec. 689.
9. Note: 15 Am. Dec. 82.
14. McKittrick v. Cahoon, 89 Minn.
10. Welch v. Wadsworth, 30 Conn. 383, 95 N. W. 223, 99 A. S. R. 606,
149, 79 Am. Dec. 236; Price v. Atchi- 62 L.R.A. 757.
son First Nat. Bank, 62 Kan. 735, 64
15. Attrill v. Huntington, 70 Md.
Pac. 637, 84 A. S. R. 419.
191, 16 Atl. 651, 14 A. S. R. 344, 2
11. Weeks v. Harriman, 65 N. H. L.R.A. 779, reversed on another point
R. C. L. Vol. XV.—50.
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for damages caused by laying a railroad track without payment of
compensation merges a defense of consent to the laying of the tracks,
and is a bar to such defense in a suit for injunction against operating
the road until the damages are paid.16
241. Nature of Judgment Operating as Merger.—In order that a
judgment may operate as a merger of the cause of action it seems
to be necessary that the judgment should be one for the payment
of money, for it has been held that an order of court, in a cause in
which a receiver has been appointed reciting due prosecution of his
claim and its nature and amount, and that such amount less certain
offsets is a valid claim against the defendant, is not a judgment for
money and therefore does not merge or change the character of the
claim to be allowed.17 The forfeiture of a bond given in judicial
proceedings does not amount to a judgment within the meaning oi the
rule relating to merger,18 and a suit may be brought to revive the
original judgment, notwithstanding the forfeiture of the bond.19
Although a judgment by default merges the original cause of action,
care should be taken to make proper allowance of credits which may be
due therein. Thus it has been held that a judgment by default should
be entered in an action on a negotiable instrument subject to any
credit indorsed on the note.20 The force and effect of a judgment
operating as a merger of a cause of action are in nowise impaired by
an appeal, for an appeal from a decree does not vacate or set it aside,
but simply suspends its operation, leaving it in full force as a merger
of the cause of action, and a bar to its further prosecution.1 When
a judgment appealed from has been affirmed, and an action on the
appeal bond has been prosecuted to judgment, and such judgment
is pending on appeal, the original judgment is not merged in or
extinguished by the judgment on the appeal bond, so as to prevent
the issuance of execution on the former.2 But the judgment of the
appellate court in affirmance will merge the judgment of the lower
court.8
242. Merger of Debt.—In one sense it is undoubtedly true that
when a debt is sued for, a final judgment merges the cause of action
into the judgment, from its date, and the old debt ceases to exist and
in 146 U. S. 657, 13 S. Ct. 224, 36 U.
20. Rees v. Conococheague Bank, 5
S. (L. ed.) 1123.
Rand. (Va.) 326, 16 Am. Dec. 755.
16. Harbach v. Des Moines, etc., R. As to the ascertainment of damages in
Co., 80 la. 593, 44 N. W. 348, 11 entering judgments by default, see
L.RA. 113.
supra, par. 118.
17. Barber v. International Co., 74
1. Moore v. Williams, 132 111. 589,
Conn. 652, 51 Atl. 857, 92 A. S. R. 24 N. E. 619, 22 A. S. R. 563.
246.
2. Rockwell v. District Court, 17
18. Lawson v. Jordan, 19 Ark. 297, Colo. 118, 29 Pac. 454, 31 A. S. R.
70 Am. Dec. 596.
265.
19. Cole v. Robertson, 6 Tex. 356,
3. Roach v. Privett, 90 Ala. 391, 7
55 Am. Dec. 784.
So. 808, 24 A. S. R, 819.
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the new, or judgment debt, takes its place.4 In such cases the debt
is not merged in a judgment, until a valid judgment has been obtained
upon it, and a judgment which is ineffectual by reason of mistake
in the name of one of the plaintiffs will not preclude them from
bringing a new suit to recover upon the original demand.5 Where
the cause of action is a promissory note as an evidence of debt it is
considered merged in the judgment,6 and the same is true of a con
tract,7 such as a contract to make a conveyance.8 After a note has
been merged in a judgment, the note cannot be the subject of an
action of trover. In such a case it has been said that a judgment
is a thing merely in contemplation of law, and trover will not lie
for its conversion, whether it be the judgment of a court of record
or of a magistrate.9 Nor can a suit be maintained on a note which
has been surrendered up for a new one upon which judgment has
been taken, although the new note is that of a third person and the
judgment thereon is uncollected.10 A judgment against one of several
joint debtors merges the original debt into the higher security of
the judgment, and no action can thereafter be maintained against
any of the other debtors.11 This appears to be the rule generally
recognized to-day and is the same as that given by the common law.12
It rests on the principle of an election by the creditor to take such
a judgment, in which case the extinguishment of his cause of action
by the recovery of the judgment is presumed to have been intended
by him.18 Under this rule, however, a judgment in form against
4. Tourville v. Wabash R. Co., 148 149, 79 Am. Dec. 236; Leslie v. Bonte,
Mo. 614, 50 S. W. 300, 71 A. S. R. 130 111. 498, 22 N. E. 594, 6 L.R.A.
650.
62; Kendall v. Hamilton, 4 App. Cas.
5. Wixom v. Stephens, 17 Mich. 518, 504, 48 L. J. C. P. 705, 41 L. T. N. S. ,
97 Am. Dec. 205.
418, 28 W. R. 97, 17 Eng. Rul. Cas.
6. Mason v. Eldred, 6 Wall. 231, 18 364, and note.
U. S. (L. ed.) 783; Eldred v. Michigan
8. Burnley v. Stevenson, 24 Ohio
Ins. Bank, 17 Wall. 545, 21 U. S. (L. St. 474, 15 Am. Rep. 621.
ed.) 685; Harrison v. Remington
9. Piatt v. Potts, 33 N. C. 266, 53
Paper Co., 140 Fed. 385, 72 C. C. A. Am. Dec. 412.
405, 5 Ann. Cas. 314, 3 L.R.A.(N.S.)
10. Dick v. Flanagan, 122 Ind. 277,
954; Alden v. White, 32 Ind. App. 23 N. E. 765, 7 L.R.A. 590.
671, 66 N. E. 509, 67 N. E. 949, 102
11. Moale v. Hollins, 11 Gill & J.
A. S. R. 261; Hudson v. Remington (Md.) 11, 33 Am. Dec. 684; Bonesteel
Paper Co., 71 Kan. 300, 80 Pac. 568, v. Todd, 9 Mich. 371, 80 Am. Dec.
6 Ann. Cas. 103; Rossiter v. Merriman, 90; Russell v. McCall, 141 N. Y..437,
80 Kan. 739, 104 Pac. 858, 24 L.R.A. 36 N. E. 498, 38 A. S. R. 807.
(N.S.) 1095; Pike v. McDonald, 32
12. Bonesteel v. Todd, 9 Mich. 371,
Me. 418, 54 Am. Dec. 597; Crim v. 80 Am. Dec. 90; Sully v. Campbell,
' Crim, 162 Mo. 544, 63 N. W. 489, 85 99 Tenn. 434, 42 S. W. 15, 43 L.R.A.
A. S. R. 521, 54 L.R.A. 502; Piatt v. 161.
Polts, 33 N. C. 266, 53 Am. Dec. 412.
Note : 15 Am. Dec. 82.
7. New York Life In urance Co. v.
13. Heekemann v. Young, 134 N.
Bangs, 103 U. S. 780, 26 LT. S. (L. ed.) Y. 170, 31 N. E. 513, 30 A. S. R. 655.
608; Welch v. Wadsworth, 30 Conn.
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two joint debtors, where in fact only one was served with process, will
not merge the cause of action against the debtor not served.14 Nor
is an action against all of the partners upon an account for a firm
debt merged in an action on a note for a partnership debt executed
by one of the partners in the firm name after the dissolution of the
partnership.15 The foregoing general rule applies only to cases of
joint contracts, and under both the common law and modern prac
tice it does not apply when the contract is joint and several. On such
a contract, nothing short of satisfaction will prevent the obligee from
maintaining as many suits as there are obligors.16 It has been held
that no matter what the cause of action on which a judgment rests,
it is merged in the judgment, which becomes the sole test of the
rights of the parties.17 Nevertheless, the merger of a cause of action
in a judgment does not mean the annihilation and discharge of the
debt.18 Even when the evidence of a debt is merged by a judgment,
the character of the debt remains unchanged.19 Accordingly, al
though the evidence of the debt has been merged in a judgment,
and although the judgment is actually barred by the statute of
limitations, yet the remedy in equity to enforce the lien may not be
lost by any lapse of time short of the period sufficient to raise the
presumption of payment.20 Indeed it has been said that the essential
nature and real foundation of a cause of action are not changed by
recovering judgment upon it; and the technical rules, which regard
the original claim as merged in the judgment, and the judgment
as implying a promise by the defendant to pay it, do not preclude a
court, to which a judgment is presented for affirmative action, from
ascertaining whether the claim is really one of such a nature that
the court is authorized to enforce it.1 This principle has an important
. bearing on the evidential value of the instruments comprising such
cause of action. Although a judgment upon promissory notes merges
them therein, so that the owner of the judgment may not maintain
an action against the judgment debtor upon them, they still remain
competent evidence of the existence of the debt which they represent
in all other actions.2
14. Bonesteel v. Todd, 9 Mich. 371,
18. Rossiter v. Merriman, 80 Kan.
SO Am. Dec. 90.
739, 104 Pac. 858, 24 L.R.A.(N.S.)
15. Valz v. Birmingham First Nat. 1095; Planters' Bank of State v.
Bank, 96 Ky. 543, 29 S. W. 329, 49 Calvit, 3 Smedes & M. (Miss.) 143, 41
A. S. R. 306.
Am. Dee. 616.
16. Sully v. Campbell, 99 Tenn. 434,
19. Gibson v. Green, 89 Va. 524, 16
42 S. W. 15, 43 L.R.A. 161.
S. E. 661, 37 A. S. R. 888.
17. Leslie v. Bonte, 130 111. 498, 22
20. Gibson v. Green, 89 Va. 524. 16
N. E. 594, 6 L.R.A. 62; Napier v. S. E. 661, 37 A. S. R. 888.
Gidiere, Spcers Eq. (S. C.) 215, 40
1. Wisconsin v. Pelican Ins. Co., 127
Am. Dec. 613; Fisher v. Hartley, 48 U. S. 265, 8 S. Ct. 1370, 32 U. S. (L.
W. Va. 339, 37 S. E. 578, 86 A. S. R. ed.) 239.
39, 54 L.R.A. 215.
2. Harrison v. Remington Paper
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243. Merger of Lien.—In the eye of the law, the debt is one thing,
and its lien on given property another thing. The creditor may
enforce both, and his election of one does not exclude the other as a
remedy.8 If a debt is of such a character that a lien is given by
common law or statute, the merger of the judgment does not involve
a merger, of the lien, and the latter may continue until the debt is
satisfied.4 Thus while a judgment on a mortgage usually merges
the mortgage as a cause of action, it does not abridge or extinguish
its lien.5 The same rule has been applied to a mechanic's lien.6
There are, however, decisions to the effect that since the lien of a
mortgage on which judgment has been obtained is merely security
for the judgment, when the judgment becomes extinguished or satis
fied even by merger, the security is released.7 It has also been held
that the lien of an attachment may merge in that of a judgment in
the same proceedings, and that if the latter become lost by the lapse
of time, the lien also will cease to exist.8
244. Merger of Mortgages.—Although when a judgment is obtained
on a writ of scire facias sur mortgage, the mortgage is merged in the
judgment,9 an exception to the general principle that a cause of
action is merged in the resulting judgment may be found where a
mortgage is foreclosed before a note accompanying the same falls
due. In such case the note is not merged in the decree, and the
decree is not a bar to a personal action on the note brought against
the mortgagor.10 Likewise where a judgment foreclosing a mortgage
is obtained without personal service on the mortgagor, it will not
merge the cause of action if the full amount of the mortgage debt is
not realized from the foreclosure sale, but the mortgagee may main
tain a personal action against the mortgagor to recover the amount
yet remaining due.11 It has also been held that an agreement to
keep up insurance on the premises subject to a mortgage for the
benefit of the mortgagee constitutes an additional security for his
Co., 140 Fed. 385, 72 C. C. A. 405, 5 Rossiter v. Merriman, 80 Kan. 739,
Ann. Cas. 314, 3 L.R.A.(N.S.) 954.
104 Pac. 858, 24 L.R.A.(N.S.) 1095
3. Lambert v. Nicklass, 45 W. Va. and note.
527, 31 S. E. 951, 72 A. S. R. 828, 44
6. Erickson v. Rnss, 21 N. D. 208,
L.R.A. 561.
129 N. W. 1025, 32 L.R.A.(N.S.) 1072.
4. Rossiter v. Merriman, 80 Kan.
7. Price v. Atchison First Nat.
739, 104 Pac. 858, 24 L.R.A.(N.S.) Bank, 62 Kan. 735, 64 Pac. 637, 84
1095 ; Erickson v. Russ, 21 N. D. 208, A. S. R. 419.
129 N. W. 1025, 32 L.R.A. (N.S.)
8. Harvey v. Godding, 77 Neb. 289,
1072; Gibson v. Green, 89 Va. 524, 16 109 N. W. 220, 124 A. S. R. 841.
S. E. 661, 37 A. S. R. 888; Lambert
9. Hartman v. Ogborn, 54 Pa. St.
v. Nicklass, 45 W. Va. 527, 31 S. E. 120, 93 Am. Dec. 679.
951, 72 A. S. R. 828, 44 L.R.A. 561.
10. Bliss v. Weil, 14 Wis. 35, 80
5. Evansville Gaslight Co. v. State, Am. Dec. 766.
73 Ind. 219, 38 Am. Rep. 129; Alden
11. Howard v. McNaught, 9 Wash,
v. White, 32 Ind. App. 671, 66 N. E. 355, 37 Pac. 455, 43 A. S. R. 837.
509, 67 N. E. 949, 102 A. S. R. 261;
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debt and will not be destroyed by a merger of the mortgage in a
judgment thereon obtained. In such a case the mortgagee, after
his mortgage is merged in the judgment,, is as much interested in
protecting the property by insurance as prior thereto, and therefore
such agreement is not in anywise impaired or merged.12 Where a
new note and mortgage are taken as collateral security for a pre-exist
ing debt, the new securities, in the absence of an express agreement,
will not extinguish the prior debt, but if the new securities are merged
into a general judgment the legal effect is to merge the original debt,
and all prior securities, into the judgment, which becomes the higher
security; and unless it is necessary, in order to preserve some superior
equity, the original security cannot be resorted to as a cause of action. 1S
245. Foreign Judgment as Merger.—It is a general rule that a
foreign judgment properly so called does not merge the cause of
action on which it was founded, and therefore if the party who has
recovered the judgment chooses to do so he may waive the benefit
of his judgment and again sue on the same cause of action in the
domestic courts.14 Were it not for the constitution of the United
States the judgments of sister states would be left on the footing of
foreign judgments with regard to their operation as merging the
original cause of action, and in the earlier cases they were very
frequently, if not generally, regarded as open to the same investiga
tion, and as not operating to merge the debt or demand sued upon.15
But under the constitution and law of the United States requiring
the judgment of one state to be given the same credit in another state
as it has by law or usage in the courts of the state where rendered. 10
it is now well settled that a judgment which merges a cause of action
in the state wherein it was rendered has a like effect elsewhere.17
find therefore a judgment of a court in any state is a merger of the
cause of action in every other state in the Union,18 provided the
court that rendered it had jurisdiction of the cause of action and
12. Chipman v. Carroll, 53 Kan. been the holding of early cases but
163, 35 Pac. 1109, 25 L.R.A. 305.
that the contrary rule now obtains) ;
13. Dick v. Flanagan, 122 Ind. 277, Eastern Tp. Bank v. Beebe, 53 Yt.
23 N. E. 765, 7 L.R.A. 590. As to 177, 38 Am. Rep. 665.
mortgages generally, see Mortgages.
16. See infra, par. 403 et seq.
14. Bonesteel v. Todd, 9 Mich. 371,
17. Note: 103 A. S. R. 321.
80 Am. Dec. 90; Eastern Tp. Bank
18. Henderson v. Staniford, 105
v. Beebe, 53 Vt. 177, 38 Am. Rep. 665 Mass. 504, 7 Am. Rep. 551; Bonesteel
and note.
v. Todd, 9 Mich. 371, 80 Am. Dee.
Notes: 94 A. S. R. 546; 5 Eng. Rul. 90; Barnes v. Gibbs, 31 N. J. L. 317,
Cas. 744.
86 Am. Dec. 210 and note; Gray v.
Generally as to the effect of foreign Richmond Bicvcle Co., 167 N. Y. 348,
judgments, see infra, par. 394 et seq. 60 N. E. 663, 82 A. S. R. 720 ; Baxlcv
15. Bonesteel v. Todd, 9 Mich. 371, v. Linah, 16 Pa. St. 241, 55 Am. Dec.
80 Am. Dec. 90 (stating this to have 494.
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of the parties.19 Accordingly it has been held that the existence
of a promissory note, the subject of suit in a sister state, is merged in
the judgment of that court, and can be severed from it only by the
reversal or rescission of that judgment.20 In order that the cause of
action be merged it must, however, have been reduced to judgment
in the first state, and it has accordingly been held that where an
action is brought in one state to subject a debtor's property to the
payment of his debts, a creditor who appears therein by cross-petition
and obtains a finding of the amount due him upon a note executed
by the debtor, but who does not obtain a personal judgment against
him, nor receive anything from the sale of the property under the
judgment in that suit, is not estopped from bringing an action on
such note in another state.1
246. Merger of Judgment in Later Judgment Based Thereon.—
At common law a judgment upon a judgment, being of the same
dignity, does not fall within the general rule that a cause of action
is merged in the judgment,2 and therefore the first judgment is not
merged in the second; 8 but where a judgment is obtained on a judg
ment, if the first should be reversed on error, the second automat
ically falls.4 Accordingly the weight of modern authority favors
the view that if a judgment creditor brings an action on his judg
ment and obtains a new judgment, the first judgment is not merged
in the second.5 There is, however, authority for what might be
called the minority rule, to the effect that the obtaining of a second
judgment on a previous one operates as a merger and extinguishment
of the first judgment and its lien,8 even if the second judgment is
for a less amount,7 for in such case it is a waiver of the balance,
and an absolute extinguishment of the first judgment.8 Similarly
if the second judgment is for a larger amount, it has been held
19. Baxlcy v. Linah, 16 Pa. St. 241,
Note: 92 A. S. R. 780.
55 Am. Dee. 494. And see National
3. Planters' Bank of State v. CalBank v. Peabody, 55 Vt. 492, 45 Am. vit, 3 Suiedes & M. (Miss.) 143, 41
Rep. 632, in which it was held that Am. Dec. 616.
a judgment obtained in another state
4. Cole v. Robertson, 6 Tex. -356,
against a nonresident, upon construe- 55 Am. Dec. 784.
tive notice, and without appearance,
5. Springs v. Pharr, 131 N. C. 191,
does not merge the cause of action in 42 S. E. 590, 92 A. S. R. 775.
the state of the forum.
Notes: 92 A. S. R. 780; Ann. Cas.
20. West Feliciana R. Co. v. Thorn- 1914A 366.
ton, 12 La. Ann. 736, 68 Am. Dec.
6. Price v. Atchison First Nat. Bank,
778.
62 Kan. 735, 64 Pac. 637, 84 A. S. R.
1. Cackley v. Smith, 47 Kan. 642, 419.
28 Pac. 617, 27 A. S. R. 311.
Notes: 92 A. S. R. 778; Ann. Cas.
2. Lilly-Brackett Co. v. Sonneman, 1914A 367.
163 Cal. 632, 126 Pac. 483, Ann. Cas.
7. Note: 92 A. S. R. 778.
1914A 364 and note, 42 L.R.A.(N.S.)
8. Price v. Atchison First Nat. Bank,
360; Springs v. Pharr, 131 N. C. 191, 62 Kan. 735, 64 Pac. 637, 84 A. S.
42 S. E. 590, 92 A. S. R. 775.
R. 419.
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that it nevertheless merges the former judgment. Thus if a judg
ment is rendered divorcing parties and designating a sum to be paid
by the husband to the wife on releasing her claim to dower, and
subsequently another judgment is rendered in the same suit by which
the wife recovers a much greater sum, the former judgment merges
in the latter so far as it directs the payment of money.8 There is
also some conflict of opinion as to whether a judgment of the courts
of one state is merged in a judgment entered upon it in the court of
another state,10 but the weight of authority as well as the better
reasoning is believed to be to the effect that there is no such merger
as will prevent an action to enforce the original judgment in the
state in which it was rendered, or in a third state.11
247. Effect of Merger.—The most important effect of the merger
of a cause of action in a judgment is that after the merger, the
judgment is the evidence of the debt, and a proceeding in reference
thereto should be founded on the judgment,12 for after a cause of
action has been merged in a judgment, it cannot be made the basis
of a subsequent action or judgment.18 Another consequence of merger
is that the original cause of action may thereby be purged from the
taint of usury. If a contract claimed to be usurious becomes merged
in a judgment, the original contract is extinguished and the judg
ment is a new debt not infected with the usurious nature of the cause
of action.14 Furthermore a merger takes the cause of action out
of the statute of limitations, so that if a judgment is confessed by a
fraudulent grantor before the claim is barred by the statute of limita
tions, the original cause of action is merged in the judgment, and
the plea of the statute cannot avail against it.15 By the process of
merger the rate of interest may be changed; since the contractual
rate accruing under a cause in action may be superseded by the legal
9. Dow v. Blake, 148 111. 76, 35 433, 73 Am. Dee. 683; Price v. AtchiN. E. 761, 39 A. S. R. 156.
son First Nat. Bank, 62 Kan. 735,
10. Note: 42 L.R.A.(N.S.) 361.
64 Pac. 637, 84 A. S. R. 419; Rossiter
11. Lilly-Brackett Co. v. Sonne- v. Merriman, 80 Kan. 739, 104 Pac.
man, 163 Cal. 632, 126 Pac. 483, Ann. 858, 24 L.R.A. (N.S.) 1095; Attrill v.
Cas. 1914A 364 and note, 42 L.R.A. Huntington, 70 Md. 191, 16 Atl. 651,
(N.S.) 360; In re Williams, 208 N. 14 A. S. R. 344, 2 L.R.A. 779, reversed
Y. 32, 101 N..E. 855, 46 L.R.A. (N.S.) on another point in 146 U. S. 657, 13
719.
S. Ct. 224, 36 U. S. (L. ed.) 1123;
12. Rossiter v. Merriman, 80 Kan. Lambert v. Nickloss, 45 W. Va. 527, 31
739, 104 Pac. 858, 24 L.R.A.(N.S.) S. E. 951, 72 A. S. R. 828, 44 L.R.A.
1095.
561.
13. Gaines v. Miller, 111 U. S. 395,
14. Ryan v. Southern Building, etc.,
4 S. Ct. 426, 28 U. S. (L. ed.) 466; Ass'n, 50 S. C. 185, 27 S. E. 618, 62
Harrison v. Remington Paper Co., 140 A. S. R. 831.
Fed. 385, 72 C. C. A. 405, 5 Ann.
15. Schaferman v. O'Brien, 28 Md.
Cas. 314, 3 L.R.A. (N.S.) 954; Bank 565, 92 Am. Dec. 708.
of North America v. Wheeler, 28 Conn.
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rate applicable to judgments,16 although it seems that the parties may
by proper provisions secure the contractual rate even after judgment.17
XI. Lien of Judgments
Introductory
248. Origin of Judgment Liens.—At common law, except for debts
due the king, the lands of the debtor were not liable to the satisfac
tion of a judgment against him,18 and consequently a judgment did
not operate as a lien on the real estate of the defendant.19 From
considerations of public policy, growing out of the feudal system,
the law did not permit the feudatory to be deprived Of his land lest
he should thereby be disabled from performing the military service
due his lord by virtue of his holding.20 A writ of execution based
on a judgment did not disturb the possession as it went only against
the defendant's goods and chattels.1 In regard to such chattels by
the common law a judgment creditor acquired a lien from the teste
of the writ of fieri facias. This was modified by the act of 29 Charles
II, which gave the lien from the time of the delivery of the writ
to the sheriff, and therefore until then a judgment did not operate
as a lien on personal property.2 The statute of Westm. 2, c. 18,
13 Ed. I, first subjected the lands of the debtor to execution on a
judgment recovered against him, and gave the plaintiff the writ of
elegit by virtue of which the sheriff seized and delivered a moiety
of the lands until the debt was levied out of the rents and profits.8
A judgment, therefore, in itself imposes no lien upon the real prop16. Wyoming Nat. Bank v. Brown, 375, 13 S. Ct. 340, 37 U. S. (L. ed.)
7 Wyo. 494, 53 Pae. 291, 75 A. S. R. 209 ; Atwater v. Manchester Sav. Bank,
935.
45 Minn. 341, 48 N. W. 187, 12 L.R.A.
17. Economic Life Assurance Society 741 ; Vaughn v. Schmalsle, 10 Mont,
v. Usborne, [1902] App. Cas. 147, 71 186, 25 Pac. 102, 10 L.R.A. 411; WitL. J. Ch. 34, 85 L. T. N. S. 587, 3 mer's Appeal, 45 Pa. St. 455, 84 Am.
British Rul. Cas. 159. And see In- Dec. 505; Lyon v. Cleveland, 170 Pa.
terest, ante, par. 20, 22.
St. 611, 33 Atl. 143, 50 A. S. R. 782,
18. McAfee v. Reynolds, 130 Ind. 30 L.R.A. 400; Coad v. Cowhick, 9
33, 28 N. E. 423, 30 A. S. R. 194, Wyo. 316, 63 Pac. 584, 87 A. S. R.
18 L.R.A. 211; Blair v. Ostrander, 953.
109 la. 204, 80 N. W. 330, 77 A. S.
20. Note: Ann. Cas. 1912D 986.
R. 532, 47 L.R.A. 469; Moore v. Jor1. Erwin v. Dundas, 4 How. 58,
dan, 117 N. C. 86, 23 S. E. 259, 53 11 U. S. (L. ed.) 875.
A. S. R. 576, 42 L.R.A. 209.
2. Michie v. Planters' Bank, 4 How.
Note: Ann. Cas. 1912D 986.
(Miss.) 130, 34 Am. Dec. 112.
19. Brown v. Pierce, 7 Wall. 205,
Note: 93 Am. Dec. 345.'
19 U. S. (L. ed.) 134; Baker v. Mor3. Erwin v. Dundas, 4 How. 58, 11
ton, 12 Wall. 150, 20 U. S. (L. ed.) U. S. (L. ed.) 875; Massingill v.
262; Morsell v. Washington First Nat. Downs, 7 How. 760, 12 U. S. (L.
Bank, 91 U. S. 357, 23 U. S. (L. ed.) 903; Morsell v. Washington
ed.) 436; Cooke v. Avery, 147 U. S. First Nat. Bank, 91 U. S. 357, 23
793
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erty of the judgment debtor,4 but is the consequence of the right to
take out an elegit,5 or to subject the property of the defendant to
sale.6
249. Lien as Depending on Right of Execution.—The general rule
founded on the origin of the lien of judgments7 is that whatever real
property has been made subject to execution is considered subject
to the lien of the judgment on which the execution is issued,8 and
conversely a judgment on which a seizure and sale of land is not
authorized is not a lien on the real estate of the defendant.9 A
corollary of this principle is the rule that a judgment lien on. realty
extends no further than the debtor has power voluntarily to transfer
or alienate his lands in satisfaction of his debt.10 Certain elates
of judgments do not carry with them the right to. issue execution.
For the same reason such judgment cannot be said to have created
any lien. Such are judgments against a sovereign state and judg
ments against municipal corporations.11 Since the lien of a judg
ment depends on the right of execution, it should be noted that
execution itself as distinguished from the right of execution is not
a factor in creating the lien,12 and such lien exists without levy of
an execution.1*
250. Statutory Basis of Lien.—Judgment liens are the creatures
of statute or law,14 and owe their life and force entirely to legislaU. S. (L. ed.) 436: Bvers v. Fowler,
12 Ark. 218, 54 Am. Dec. 271; Plantere' Bank of State v. Calvit, 3 Smedes
& M. (Miss.) 143, 41 Am. Dee. 016.
Notes: 93 Am. Dec. 345; Ann. Cas.
1912D 986.
4. Beebe v. United States, 161 U.
S. 104, 16 S. Ct. 532, 40 U. S. (L.
ed.) 633; Shirk v. Thomas, 121 Ind.
147, 22 N. E. 976, 16 A. S. R. 381:
Snvder v. Thiepie, etc., Co., 173 Ind.
659', 90 N. E. 314, Ann. Cas. 1912A
774.
5. Rankin v. Scott, 12 Wheat. 177,
6 U. S. (L. ed.) 592; United States
v. Morrison, 4 Pet. 124, 7 U. S. (L.
ed.) 804; Burton v. Smith, 13 Pet.
464, 10 U. S. (L. ed.) 248; Massingill
v. Downs, 7 How. 760, 12 U. S. (L.
ed.) 903; Morsell v. Washington First
Nat. Bank, 91 U. S. 357, 23 U. S.
(L. ed.) 436; Cooke v. Avery, 147 U.
S. 375, 13" S. Ct. 340, 37 U. S. (L.
ed.) 209; Dargan v. Waring, 11 Ala.
988, 46 Am. Dec. 234; McAfee v.
Reynolds, 130 Ind. 33, 28 N. E. 423,
30 A. S. R. 194. 18 L.R.A. 211; Atwater v. Manchester Sav. Bank, 45

Minn. 341, 48 N. W. 187, 12 L.R.A.
741; Maxwell v. Leeson, 50 W. Va.
361, 40 S. E. 420, 8S A. S. R. 875.
Note: Ann. Cas. 1912D 986.
6. Coombs v. Jordan, 3 Bland (Md.)
284, 22 Am. Dee. 236.
7. See supra, par. 248.
8. Coombs v. Jordan, 3 Bland (Md.)
284, 22 Am. Dec. 236; Mower v. Kip,
6 Paige (N. Y.) 88, 29 Am. Dec. 748.
And see infra, par. 257.
' 9. Lvon v. Cleveland, 170 Pa. St.
611, 33 Atl. 143, 50 A. S. R. 782,
30 L.R.A. 400.
Note: 103 A. S. R. 312.
10. Coombs v. Jordan, 3 Bland
(Md.) 284, 22 Am. Dec. 236.
11. Lyon v. Cleveland, 170 Pa. St.
611, 33 Atl. 143, 50 A. S. R. 782,
30 L.R.A. 400.
12. Maxwell v. Leeson, 50 W. Va.
361, 40 S. E. 420, 88 A. S. R. 875.
13. Adams v. Hudson County Bank,
10 N. J. Eq. 535, 64 Am. Dec. 469.
14. Jeffrey v. Moran, 101 U. S. 285.
25 U. S. (L. ed.) 785; Ray v. Thompson, 43 Ala. 434, 94 Am. Dee. 696:
Aekley v. Chamberlain, 16 Cal. 181,
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tion.15 They are the result or outgrowth of a succession of statutes
subjecting land to seizure and sale upon execution process.16 Being
of statutory origin, a state may regulate them as it deems proper,17
and when the legislature of a state has prescribed conditions and re
quirements for the preservation of the right of having a judgment
operate as a lien, a noncompliance with the statutory requirements will
operate to divest this right.18 It should be noted that a state may .
depart from the theory of the law which traces the origin of a judg
ment lien to the right to issue a writ of elegit or of execution, and may
by law expressly make a judgment a lien by its own force and effect.19
251. Nature of Lien.—Not every lien is a judgment lien,20 and not
every judgment operates as a lien. Care should be taken to discrimi
nate between a statutory judgment lien and the lien acquired by
virtue of an execution issued under a general judgment. When a
judgment does not have the effect of creating a lien the execution
billed thereon may result in establishing a lien. But when the judg
ment itself is a lien the execution will not create an independent
lien.1 A distinction is likewise drawn between general and specific
liens. Usually a judgment is not a specific lien on any particular
real estate of the judgment debtor, but a general lien upon all his
real estate.2 Where an attachment has been issued before judgment
has been obtained the attachment may create a lien independently
of the judgment.8 It is a general principle that a judgment derives
no additional force from its atlirmance on appeal, even where the
appellate court enters a new judgment, but is not satisfied, merged
or extinguished by the second judgment, and it retains its lien.4
76 Am. Dec. 516 and note; Harrison 314, Ann. Cas. 1912A 774; Hunter v.
v. M<- lenry, 9 Ga. 164, 52 Am. Dec. Citizens' Sav., etc., Co., 157 la. 168, 138
4;;j; Elsion v. Castor, 101 Ind. 426, N. W. 475, Ann. Cas. 1915C 1019.
51 Am. ReI,. 754.
Note: Ann. Cas. 1912D 9S6.
Noios: 38 L.R.A. 247; Ann. Cas.
18. Lamon v. Gold, 72 W. Va. 618,
19121) 986.
79 S. E. 728, 51 L.R.A.(N.S.) 883.
16. Mr A fee v. Reynolds, 130 Tnd.
19. Reed v. Austin, 9 Mo. 722, 45
33. 28 N. E. 423, 30 A. S. R. 194, Am. Dec. 336.
18 L.R.A. 211.
20. See Liens; Mechanics' Liens;
16. Shirk v. Thomas, 121 Ind. 147, Vendor and Purchaser.
22 N. E. 976, 16 A. S. R. 381; Jordan
1. Doster v. Manistee Nat. Bank, 67
v. Reynolds, 105 Md. 288, 66 Atl. 37, Ark. 325, 55 S. W. 137, 77 A. S. R.
121 A. S. R. 578, 12 Ann. Cas. 51, 116. 48 L.R.A. 334. As to the lien
9 L.R.A.(N.S.) 1026; Lyon v. Cleve- arising from execution, see Execuland, 170 Pa. St. 611, 33 Atl. 143, tions, vol. 10, p. 1203 et seq.
50 A. S. R, 782, 30 L.R.A. 400.
2. Vaughn v. Schmalsle, 10 Mont.
Note: Ann. Cas. 1912D 986.
186, 25 Pac. 102, 10 L.R.A. 411. For
17. Jeffrey v. Moran, 101 U. S. 285, further consideration of this distinc25 U. S. (L. ed.) 785; Shirk v. Thom- tion, see Liens.
as. 121 Ind. 147, 22 N. E. 976, 16 A.
3. See Attachment, vol. 2, p. 855
S. R. 381 ; Snvder v. Thiemo, etc., et seq.
Brewing Co., 173 Ind. 659, 90 N. E.
4. Planters' Bank of State v. Cal795
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252. Lien of Judgments of State Courts.—The attribute of consti
tuting a lien is as a general rule one which attaches to judgments of
all courts of record,5 and a decree in equity may operate as a lien
on real estate in like manner as a judgment of a court of record.6
The lien of a judgment of a state court usually attaches to all of
the property of the debtor situated within the territorial jurisdic
tion of the court rendering the judgment.7 The lien of a judg
ment is not lost by the division of the county, so that land affected
by the lien falls without the old county, in the absence of legislation
taking away the lien.8 Since the lien of a judgment is limited to
the jurisdiction of the court rendering it, it necessarily follows that
a foreign court cannot, by its judgment or decree, bind land located
in another state.9
253. Lien of Judgments of Federal Courts.—Congress, in adopt
ing the modes of process prevailing in the states at the time the
judicial system of the United States was organized, made judgments
recovered in the federal courts liens in all cases where they were
so by the laws of the states, and a later act of Congress has pro
vided that judgments shall cease to have that operation in the same
manner and at the same periods in the respective federal districts
as like processes do when issued from the state courts.10 The lien
of judgments and decrees in the federal courts therefore arises out
of the adoption of the state laws upon that subject,11 and a judgment
of a United States court is a lien to the same extent and in the same
manner as is the lien of a judgment of a court of the state in which
the federal court is sitting.12 The re-enactment of a state statute
which was ineffectual when passed, because it attempted to regulate
the lien of judgments of federal courts without any authority to do
so, is not necessary in order to make the statute operative, after Con
gress has removed the obstacle to such state legislation, or conferred
authority for it.18 The territorial extent of the lien of a federal
vit, 3 Smedes & M. (Miss.) 143, 41
10. Brown v. Pierce, 7 Wall. 205,
Am. Dec. 616.
19 U. S.fL. ed.) 134; Baker v. Mor5. Durham v. Heaton, 28 111. 264, ton, 12 Wall. 150, 20 U. S. (L. ed.)
81 Am. Dec. 275.
262.
6. Coombs v. Jordan, 3 Bland (Md.)
11. Ward v. Chamberlain, 2 Black
284, 22 Am. Dec. 236; Isaacs v. Isaacs, 430, 17 U. S. (L. ed.) 319.
117 Va. 730, 86 S. E. 105, L.R.A.
12. Baker v. Morton, 12 Wall. 150,
1916B 648 and note.
20 U. S. (L. ed.) 262; Blair v. Os7. Durham v. Heaton, 28 111. 264, trander, 109 la. 204, 80 N. W. 330,
81 Am. Dec. 275; Roads v. Symrnes, 77 A. S. R. 532, 47 L.R.A. 469 and
1 Ohio 281, 13 Am. Dec. 621.
note; Andrews v. Doe, 6 How. (Miss.)
Note: 117 A. S. R. 787.
554, 38 Am. Dec. 450.
8. Davidson v. Root, 11 Ohio 98, 37
13. Blair v. Ostrander, 109 1a. 204,
Am. Dec. 411.
80 N. W. 330, 77 A. S. R. 532, 47
9. Page v. McKee, 3 Bush (Ky.) L.R.A. 469 and note.
135, 96 Am. Dec. 201.
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judgment is a question of federal law,14 and the lien of a judgment
of a federal court in general is coextensive with the territorial juris
diction of the court which pronounced such judgment, and is not
confined to the county in which the court sat when it rendered judg
ment, although under the state law a judgment may be a lien only
in the county in which it was entered.15
254. Effect of Judgment Liens.—A judgment lien is a general lien
on real estate of the defendant,18 but it does not operate as a specific
lien against any particular property.17 A judgment lien is a mere
incident, and cannot exist independently of the judgment.18 In
theory a judgment is but a security for a debt,18 and the lien of a
judgment on lands does not constitute, in law, per se, a property
or right in the land itself,20 and a plaintiff who obtains a judgment
does not thereby acquire any interest or estate in the . property.1
Being but a security, the lien may be released like any other security,
and this may be done without affecting the existence of the debt.2
Payment on a judgment discharges its lien to that extent, and a
subsequent agreement of the parties cannot restore it.8 Similarly if
the lien of a judgment has been barred by the statute of limitations,
it cannot be restored by simple consent.4 Where suit is brought
on a judgment and a new judgment obtained on the first, this does
not necessarily destroy the lien which the law has given to the orig14. Trapnall v. Richardson, 13 Ark. Paige (N. Y.) 493, 28 Am. Dec. 437.
543, 58 Am. Dec. 338; Rock Island For effect of judgments in rem, see
Nat. Bank v. Thompson, 173 111. 593, supra, par. 84.
50 N. E. 1089, 64 A. S. R. 137.
18. Lawson v. Jordan, 19 Ark. 297,
15. Byers v. Fowler, 12 Ark. 218, 70 Am. Dec. 596 ; Harvey v. Godding,
54 Am. Dec. 271; Doyle v. Wade, 23 77 Neb. 289, 109 N. W. 220, 124 A.
Fla. 90, 1 So. 516, 11 A. S. R. 334; S. R. 841.
Rock Island Nat. Bank v. Thompson,
19. Planters' Bank of State v. Cal173 111. 593, 50 N. E. 1089, 64 A. vit, 3 Smedes & M. (Miss.) 143, 41
S. R. 137; Blair v. Ostrander, 109 la. Am. Dec. 616; Michie v. Planters'
204, 80 N. W. 330, 77 A. S. R. 532, Bank, 4 How. (Miss.) 130, 34 Am.
47 L.R.A. 469 and note.
Dec. 112.
Note: 117 A. S. R. 788.
20. Elston v. Castor, 101 Ind. 426,
16. Clonts v. Ritch, 12 Fla. 633, 95 51 Am. Rep. 754; Young v. TempleAm. Dec. 345; Snyder v. Thieme, etc., ton, 4 La. Ann. 254, 50 Am. Dec. 563;
Brewing Co., 173 Ind. 659, 90 N. E. Fetterman v. Murphy, 4 Watts (Pa.)
314, Ann. Cas. 1912A 774; Andrews 424, 28 Am. Dec. 729.
v. Doe, 6 How. (Miss.) 554, 38 Am.
1. Davis v. Owenby, 14 Mo. 170, 55
Dec. 450; Pettit v. Shepherd, 5 Paige Am. Dec. 105; Vaughn v. Schmalsle,
(N. Y.) 493, 28 Am. Dec. 437.
10 Mont. 186, 25 Pac. 102, 10 L.R.A.
Notes: 93 Am. Dec. 345; 117 A. 411.
S. R. 777.
2. Bank of Pennsylvania v. Winder,
As to real estate subject to the lien 1 Rawle (Pa.) 295, 18 Am. Dec. 633.
of a judgment, see infra, par. 257.
3. De La Vergne v. Evertson, 1
17. Elston v. Castor, 101 Ind. 420, Pai^e (N. Y.) 181, 19 Am. Dec. 411.
51 Am. Rep. 754; Vaughn v.
4. Lamon v. Gold, 72 W. Va. 618.
Schmalsle, 10 Mont. 186, 25 Pac. 102, 79 S. E. 728, 51 L.R.A. (N.S.) 883.
10 L.R.A. 411; Pettit v. Shepherd, 5
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inal judgment.5 A judgment lien operates only to prevent the judg
ment debtor from disposing of or encumbering his property so that
the judgment cannot be enforced as against the property, and to
prevent subsequent lien holders from taking the property in enforc
ing their liens.6
255. Equities as Affecting Judgment Liens.—The lien of a judg
ment is subject to prior liens,7 and will not prevail over prior equi
table claims on the same property.8 It is subject to every equity
which existed against the land in the hands of the judgment debtor
at the time of the rendition of the judgment,9 and courts of equity
will protect the equitable rights of third persons against the legal
lien, and will limit such lien to the actual interest which the judg
ment debtor has in the estate.10 Even if the debtor has some real
or apparent interest in land to which the lien is attached, yet if
his title has been so qualified in the instrument creating it that it
may be defeated or divested by a power intrusted to another, and
it is in fact thereafter so defeated or divested, the lien falls with it,
and the creditor cannot pursue the property in the hands of a third
person who has acquired it through the exercise of that power.11
Property Subject to Lien
256. Under English Statutes.—By the statute of Westminster sec
ond, as already stated,12 a limited right was given to issue execution
by writ of elegit on the lands of the defendant. Subsequently by
statute merchant and statute staple, the right to issue execution was
extended to particular classes of interests in real estate, and thereby
the lien of judgments was correspondingly extended. Among such
interests in real estate which are subject to execution are rent service,
5. Planters' Bank of State v. Cat- Cas. 51, 9 L.R.A.(N.S.) 1026; Filley
vit, 3 Smedes & M. (Miss.) 143, 41 v. Duncan, 1 Neb. 134, 93 Am. Dec.
Am. Dec. 616. And see supra, par. 337 and note, overruled on another
246.
point by Colt v. DuBois, 7 Neb.- 391 ;
6. Pope v. Brandon, 2 Stew. (Ala.) Norfolk State Bank v. Murphy, 40
401, 20 Am. Dec. 49: Shinn v. Shinn, Neb. 735, 59 N. W. 706, 38 L.R.A. 243;
42 Kan. 1, 21 Pac. 813, 4 L.R.A. 224; Buchan v. Sumner, 2 Barb. Ch. (N.
Fettcrman v. Murphy, 4 Watts (Pa.) Y.) 165, 47 Am. Dec. 305; Blanken424, 28 Am. Dec. 729. And see LffiNS. ship v. Douglas, 26 Tex. 225, 82 Am.
7. Coombs v. Jordan, 3 Bland (Md.) Dec. 608.
284, 22 Am. Dec. 236.
Note: 86 Am. Dec. 670.
8. Sweet v. Jacocks, 6 Paige (N.
10. Blankenship v. Douglas, 26 Tex.
Y.) 355, 31 Am. Dec. 252; Withers 225, 82 Am. Dec. 608.
v. Carter, 4 Grat. (Va.) 407, 50 Am.
Notes: 86 Am. Dec. 670; 93 Am.
Dec. 78.
Dec. 346.
9. Leonard v. Broughton, 120 Ind.
11. Hunter v. Citizens' Savings, etc.,
536. 22 N. E. 731, 16 A. S. R. 347; Co., 157 la. 168, 138 N. W. 475, Ann.
Jordan v. Reynolds, 105 Md. 288, 66 Cas. 1915C 1019.
Atl. 37. 121 A. S. R. 578, 12 Ann.
12. See supra, par. 248.
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rent charge, reversion, life estate, and a husband's interest jure uxoris.
All of these therefore are subject to the lien of judgments. But rent
seek or a mere charge or beneficial privilege in real estate, being in
capable of sale under execution, is not subject to the lien of a judg
ment.18
257. Real Estate.—A judgment is a general lien on all of the debt
or's real estate 14 which is subject to the payment of his debts 15 of
' which he has actual seisin,16 and which is within the jurisdiction
of the court.17 The lien of a judgment attaches itself at law to the
whole legal estate which the debtor has in the land at the time of
the entry of the judgment,18 not only as against the debtor, but as
against all persons subsequently deriving title through or under him.19
The judgment debtor cannot desjioy the lien by thereafter alienat
ing or mortgaging the property,20 but if he has nothing but a naked
legal title, no lien will attach thereto.1 If such debtor has an equi
table title to either real or personal property, equity, in aid of the
law, carries along the lien, and enforces it against such property.2
. Hence it is that all the real estate of the debtor, whether legal or
equitable, is bound by the lien of a judgment against him.8
258. Limitation to Actual Interest of Debtor.—It is a general
principle that the lien of a judgment is limited to the actual interest
the debtor has in the property,4 and does not extend to his apparent
13. Coombs v. Jordan, 3 Bland
15. Burke v. Johnson, 37 Kan. 337,
(Md.) 284, 22 Am. Dec. 236.
15 Pac. 204, 1 A. S. R. 252.
14. Tayloe v. Thomson, 5 Pet. 358,
16. Burton v. Smith, 13 Pet. 464,
8 U. S. (L. ed.) 154; Brown v. Clarke, 10 U. S. (L. ed.) 248.
4 How. 4, 11 U. S. (L- ed.) 850; Ex
17. Williams v. Benedict, 8 How.
parte Dixon, 1 Del. Ch. 261, 12 Am. 107, 12 U. S. (L. ed.) 1007; Davis
Dee. 92; Clark v. Glos, 180 111. 556, v. Owenby, 14 Mo. 170, 55 Am. Dec.
54 N. E. 631, 72 A. S. R. 223; Whit- 105.
ney v. Wimball, 4 Ind. 546, 58 Am.
18. Coombs v. Jordan, 3 Bland
Dec. 638; Hampson v. Edelen, 2 Har. (Md.) 284, 22 Am. Dec. 236; Sand& J. (Md.) 64, 3 Am. Dec. 530; Nor- ford v. McLean, 3 Paige (N. Y.) 117,
folk State Bank v. Murphy, 40 Neb. 23 Am. Dec. 773.
735, 59 N. W. 706, 38 L.R.A. 243;
19. Morris v. Mowatt. 2 Paige (N.
Dunham v. Cox, 10 N. J. Eq. 437. 64 Y.) 586, 22 Am. Dec. 661; Maxwell v.
Am. Dec. 460; Adams v. Hudson Leeson, 50 W. Va. 361, 40 S. E. 420,
County Bank, 10 N. J. Eq. 535, 64 88 A. S. R. 875.
Am. Dee. 469; Jackson v. Town, 4
20. Bradford v. Morrison, 212 U.
Cow. (N. Y.) 599, 15 Am. Dee. 405; S. 389, 29 S. Ct. 349, 53 U. S. (L.
Morris v. Mowatt, 2 Paige (N. Y.) ed.) 564: Bensimer v. Fell, 35 W. Va.
586, 22 Am. Dec. 661; Bruce v. Ni- 15, 12 S. E. 1078, 29 A. S. R. 774.
cholson, 109 N. C. 202, 13 S. E. 790,
Note: 93 Am. Dec. 347.
26 A. S. R. 562; Roads v. Symmes, 1. Thomas v. Kennedy, 24 la. 397,
1 Ohio 281, 13 Am. Dec. 621; Conrad 95 Am. Dec. 740.
v. Everich, 50 Ohio St. 476, 35 N. E. 2. Whitney v. Kimball, 4 Ind. 546,
58, 40 A. S. R. 679; Waters' Appeal, 58 Am. Dec. 638.
35 Pa. St. 523, 78 Am. Dee. 354; Lyon
3. McMullen v. Wenner, 16 Serg. &
v. Cleveland, 170 Pa. St. 611, 33 Atl. R. (Pa.) 18, 16 Am. Dec. 543.
143, 50 A. S. R. 782, 30 L.R.A. 400. 4. Yarnell v. Brown, 170 111. 362,
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interest.5 Nor will a judgment lien attach to a mere naked legal
estate when the entire equitable estate is vested in some third person.6
Similarly it has been held that a judgment will not operate as a lien
on a mere pre-emption right.7 Where land is conveyed by a vendor
to a purchaser, who simultaneously conveys or mortgages it to
another as security for a loan of money used in discharging the
purchase price of the land, the two conveyances being parts of one
transaction, the title passes through the borrower without being
affected, as against the lender, by the lien of a judgment against
the borrower which would have attached had the title remained in
him. This principle applies as well where a part of the purchase
money is paid and the security deed is given to secure the balance
as where none of the purchase money is paid, and the security deed
is given to secure the whole.8
259. Property Aliened before Judgment.—A purchaser of real
estate takes it charged with the lien of only such judgments as are
actually existing at the time of the purchase,9 and a grantee of land
is not affected by a judgment against his grantor after the convey- •
ance merely because of privity in estate.10 Nor is a judgment a lien
on real estate which the judgment debtor has conveyed away bona
fide before the rendition of the judgment.11 But if property has
been conveyed away by an unrecorded deed, it has been held that
a judgment may be a lien thereon if the plaintiff had no actual notice
of the conveyance when the judgment was entered.12 The authori
ties on this point are, however, not uniform, and there are decisions
to the effect that a purchaser who has paid his money for land and
received his deed is the owner of the land, and the property is no
longer the property of the vendor, nor has he any seisin in it, either
48 N. E. 909, 62 A. S. R. 380; Shirk
6. Bowling v. Garrett, 49 Kan. 504,
v. Thomas, 121 Ind. 147, 22 N. E. 31 Pac. 135, 33 A. S. R. 377.
976, 16 A. S. R. 381; Churchill v.
7. Harrington v. Sharp, 1 G. Greene
Morse, 23 la. 229, 92 Am. Dec. 422; (la.) 131, 48 Am. Dec. 365.
Thomas v. Kennedy, 24 la. 397, 95
8. Protestant Episcopal Church v.
Am. Dec. 740; Moore v. Scruggs, 131 E. E. Lowe Co., 131 Ga. 666, 63 S.
Ia. 692, 109 N. W. 205, 117 A. S. R. E. 136, 127 A. S. R. 243.
437; Allen-West Commission Co. v.
9. Coe v. Erb, 59 Ohio St. 259, 52
Millstead, 92 Miss. 837, 46 So. 256, N. E. 640, 69 A. S. R, 764.
131 A. S. R, 556 ; Norfolk State Bank
10. Morsell v. Washington First Nat.
v. Murphy, 40 Neb. 735, 59 N. W. 706, Bank. 91 U. S. 357, 23 U. S. (L. ed.)
38 L.R.A. 243; Roberts v. Robinson, 43(i: Dull v. Blaekman, 169 U. S. 243,
49 Neb. 717, 68 N. W. 1035, 59 A. 18 S. Ct. 333, 42 U. S. (L. ed.) 733;
Bensimer v. Fell, 35 W. Va. 15, 12
S. R. 567.
Notes: 11 L.R.A. 705; 21 Ann. Cas. S. E. 1078, 29 A. S. R. 774.
11. Note: 117 A. S. R. 784.
864.
5. Burke v. Johnson, 37 Kan. 337,
12. Doyle v. Wade, 23 Fla. 90, 1
15 Pac. 204, 1 A. S. R. 252; School So. 516, 11 A. S. R. 334. See RecDistrict No. 10 v. Peterson, 74 Minn. ords.
122, 76 N. W. 1126, 73 A. S. R. 337.
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at law or in equity, whether the deed be recorded or not.18 Where
a judgment is rendered against a debtor after an execution sale of
his land, and before the expiration of the redemption period, the
judgment attaches as a lien upon the debtor's interest therein under
his equity of redemption.14 A judgment against the former owner
of land entered after it has been forfeited by the state for nonentry
in the assessor's land books is not a lien on the land, since the title
is vested in the state upon a forfeiture by the mere force of law.15
260. Property Conveyed in Fraud of Creditors.—In some juris
dictions the courts hold that property is subject to the lien of judg
ments although it has been conveyed away by the defendant for the
purpose of defrauding creditors.16 Under this view on obtaining
a judgment against a judgment debtor who has fraudulently con-,
veyed away his property, the plaintiff acquires a lien in the same
manner as if no conveyance had been made.17 A judgment based
upon indebtedness contracted partly prior and partly subsequent to
a fraudulent conveyance, and recovered subsequent thereto, has been
held to be a lien upon the property of the judgment debtor only
to the extent of such prior indebtedness. Such voluntary convey
ance is void as to that part of the judgment incurred before the con
veyance and valid as to the part incurred subsequently.18 Similarly
the lien of a judgment may attach to land bought with the judg
ment debtor's money, but the title to which is taken in the name
of another- for the purpose of defrauding creditors.19 On the other
hand, proceeding on the theory that a conveyance of land made
in fraud of the creditors of the grantor is valid as between the par
ties and merely voidable as to the creditors, many courts have con
cluded that the lien of a judgment rendered against him subsequently
to the conveyance does not attach to the land, since no title, legal
or equitable, remains in him.20 A third possible position may be
13. Davis v. Owenby, 14 Mo. 170, 8 S. W. 554, 9 A. S. R. 344.
55 Am. Dec. 105.
20. Doster v. Manistee Nat. Bank,
14. Curtis v. Millard, 14 la. 128, 81 67 Ark. 325. 55 S. W. 137, 77 A. S.
Am. Dec. 460.
R. 116, 48 L.R.A. 334; Davidson v.
15. Wiant v. Havs, 38 W. Va. 681, Burke, 143 111. 139, 32 N. E. 514, 36
18 S. E. 807, 23 L.R.A. 82.
A. S. R. 367 and note; Union Nat.
16. Los Angeles First Nat. Bank v. Bank v. Lane, 177 111. 171, 52 N. E.
Maxwell, 123 Cal. 360, 55 Pac. 980, 361, 69 A. S. R. 216; Chautauque
69 A. S. R. 64; Jackson v. Holbrook, Countv Bank v. White, 6 N. Y. 236,
36 Minn. 494, 32 N. W. 852, 1 A. 57 Am. Dec. 442; Gilbert v. Stockman.
S. R. 683; Slatterv v. Jones, 96 Mo. 81 Wis. 602, 51 N. W. 1076, 92 N. W.
216, 8 S. W. 554,' 9 A. S. R, 344.
1045, 29 A. S. R, 922 and note; French
Note: 117 A. S. R. 787.
Lumbering Co. v. Theriault, 107 Wis.
17. Rlattery v. Jones, 96 Mo. 216. 027. 83 N. W. 927, 81 A. S. R. 856,
8 S. W. 554, 9 A. S. R. 344 and note 51 L.R.A. 910.
18. Cole v. Brown, 114 Mich. 396,
Note: 117 A. S. R, 786.
72 N. W. 247, 68 A. S. R. 491.
And see Ffaudulent Conveyances,
19. Slatterv- v. Jones, 96 Mo. 216. vol. 12, p. 597 et seq.
R. C L. Vol. XV.—51.
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taken as to the effect of a judgment lien on property already conveyed
away. The lien may be made to depend on the issuance of a biil in
equity to set aside the fraudulent conveyance.1
261. Property Conveyed pending Suit.—Under the doctrine of lis
pendens one who purchases, of either party to the suit, the subject
matter of the litigation after the court has acquired jurisdiction is
bound by the judgment or decree, whether he purchased for a valu
able consideration or not, and without any express or implied notice
in point of fact; but in order to give effect to the doctrine the litiga
tion must be about some specific thing to be necessarily affected by
the termination of the suit, and the property involved must be so
pointed out that anyone reading the bill of complaint can learn what
property is intended.2 The main purpose of the rule is to keep the
subject matter of the litigation within the power of the court until
the judgment or decree shall be entered; otherwise, by successive
alienations, its judgment or decree could be rendered abortive, and thus
make it impossible for the court to execute its judgment or lecree.8
Since the doctrine of lis pendens is elsewhere fully considered, further
discussion of the subject will be omitted in the present article.4
262. After Acquired Realty.—A majority of the courts hold
that a judgment is a lien on lands acquired after the entry of the
judgment,5 or acquired within a designated term of years from the
date of the rendition of the judgment.6 But the lien cannot attach
before the land comes into the hands of the debtor,7' and there
fore if separate judgments in favor of different persons are obtained
at different times, against the same judgment debtor, they all become
liens at the same instant upon property afterward acquired by him,
and neither judgment lien has any priority over the other.8 But
this rule is not universally followed, and in at least one state judg
ment liens retain their original priority as against after acquired
property. This rule is based upon the theory that when the liens
1. Union Nat. Bank v. Lane, 177 S. R. 784.
111. 171, 52 N. E. 361, 69 A. S. R. 216.
6. Bruce v. Nicholson, 109 N. C.
2. Houston v. Timmerman, 17 Ore. 202, 13 S. E. 790, 26 A. S. R. 562;
499, 21 Pac. 1037, 11 A. S. R. 848, Greenway v. Cannon, 3 Humph.
4 L.R.A. 716 and note.
(Tenn.) 177, 39 Am. Dec. 161.
3. Houston v. Timmerman, 17 Ore.
7. Greenwav v. Cannon, 3 Humph.
499, 21 Pac. 1037, 11 A. S. R. 848, (Tenn.) 177, 39 Am. Dec. 161 and note.
4 L.R.A. 716.
Note: 93 Am. Dec. 357.
4. See Lis Pendens.
8. Kisterson v. Tate, 94 la. 665, 63
'5. Hunter v. Citizens' Sav., etc., Co., N. W. 350, 58 A. S. R. 419; Monro
157 la. 168, 138 N. W. 475, Ann. Cas. v. Jordan, 117 N. C. 86, 23 S. E. 259,
1915C 1019; McClung v. Beirne, 10 53 A. S. R. 576, 42 L.R.A. 209 and
Leigh (Va.) 394, 34 Am. Dec. 739; note; Ralfe v. McComb. 2 Head
Coad v. Cowhick, 9 Wyo. 316, 63 Pac. (Tenn.) 558, 75 Am. Dee. 74S.
584, 87 A. S. R, 953.
Notes: 39 Am. Dee. 162; 93 Am.
Notes: 93 Am. Dec. 357; 117 A. Dee. 357; 117 A. S. R. 784.
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attach they relate back to the rendition of the judgments.9 In a
few states judgments are never recognized as being liens on after
acquired lands nor after acquired interests in land.10
263. Executory Interest of Vendor.—The interest of a vendor in
lands contracted to be sold is bound by the lien of a judgment recov
ered against him while the contract is unexecuted, to the extent to
which it is unexecuted.11 The lien of a judgment against a vendor
may be enforced against a vendee with notice as to all sums remain
ing unpaid by the vendee upon the contract; but the judgment cred
itor must take proper care to notify a vendee in possession of his
judgment, and must take the proper steps to subject the amount due
from the vendee in possession to the payment of his judgment. For
it is a general rule that a vendee in possession is not bound to ascer
tain, before making any payments to his vendor, that no judgments
have been docketed against the latter. And this is so because his
possession is notice to all the world of his interest in the land, and
therefore charges the judgment creditor with notice and puts him
in a position to take the necessary steps'to effectuate his lien.12 Hence
it is apparent that the legal estate may be bound by a judgment against
one, such as a vendor, and the equitable estate by a judgment against
another, such as a vendee, and that the interest of either may be
transferred to a purchaser at a sheriff's sale. Thus two purchasers,
the one under a judgment against a vendor after articles for a pur
chase, and the other under a judgment against the vendee, will stand
in the relation of vendor and vendee, with all the rights and remedies
which those whom they represent could have claimed or exercised
against each other.18
264. Interest of Vendee under Executory Contract.—Since the
common law did not recognize equitable interests in real property as
being subject to the lien of judgments,14 the interest of a vendee under
an executory contract for the purchase of land was not subject to the
lien of a judgment recovered against him,15 and in a number of
jurisdictions, the view prevails that the lien of a judgment does not
extend to the interest of the judgment debtor in lands created by an
executory contract of purchase,18 even though he has paid part, of
9. Note: 42 L.RJL 209.
14 Atl. 135, 6 A. S. R. 706.
10. Roads v. Svmmes, 1 Ohio 281,
Notes: -93 Am. Dec. 353; 117 A.
13 Am. Dec. 621; Meily v. Wood, 71 S. R. 785.
Pa. St. 488, 10 Am. Rep. 719.
12. Note: 93 Am. Dec. 354. As to
Notes: 117 A. S. R. 784; 42 L.R.A. the necessity of giving notice, see in200.
fra, par. 282.
11. Fillev v. Duncan, 1 Neb. 134,
13. Chahoon v. Hollenback, 16 Serg.
93 Am. Dec. 337 and note, overruled & R. (Pn.) 425, 16 Am. Dec. 587.
on another point by Colt v. DuBois, 7
14. Note: L.R.A.1915B 340. See
Neb.
; McMullen v. Wenner, 16 infra, par. 268.
Serg. & R. (Pa.) 18, 16 Am. Dec. 543;
15. Note: 117 A. S. R. 786.
Kinports v. Boynton, 120 Pa. St. 306.
16. Note: Ann. Cas. 1914B 076.
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the' purchase price.17 Especially will it not affect a purchaser in
good faith without notice from one who holds the title.18 But the
general rule at the present time is that the equitable estate of a vendee
may be taken in execution upon a judgment against him, and is
therefore subject to the lien of such judgment.19 In such cases the
lien of the judgment extends only to the interest in the land as
measured by the amount of purchase money that has been paid by
the judgment debtor.20 Yet it has been held that a judgment against
the equitable estate of a vendee in land purchased by him attaches
to the legal estate therein as soon as it vests in such vendee.1 One
having a mere option to purchase real estate has not, before the exer
cise of the option, any interest in the real estate which is subject to
the lien of a judgment.2
265. Estates of Joint Owners or Partners.—A judgment against
two or more is a lien upon all the real estate owned by the defend
ants at the rendition of the judgment, whether held by a tenancy in
common or in severalty.8 A judgment against a part owner is a lien
upon his interest in the land jointly held, and if the land is sold
it will attach to his share of the proceeds.4 If the property is after
ward partitioned by a division in kind, the hen follows and binds
the portion allotted to the defendant. If the partition is by sale
and division of the proceeds, the lien is preserved against his share
of the fund.5 Judgment against a partnership is a lien on the realty
of the partners, whether owned in common or in severalty, and such
lien once attached is not divested by any subsequent judgment of a
separate creditor, or otherwise.6 In like manner a judgment against
a partner individually is a lien on his interest in the real estate of
the firm.7
266. Particular Estates and Interests in Realty.—The lien of a
judgment will attach to a life estate. But if the estate- is upon' a
condition subsequent, a breach thereof divests the lien, and if it is
subject to a power of sale, the iien is defeated by the exercise of such
power.8 Reversions and remainders, if vested, are legal estates, and
are subject to sale under execution, or to be taken under an elegit,
17. Note: L.R.A.1915B 342.
78 Am. Dec. 354.
18. Bartz v. Paff, 95 Wis. 95, 69 2. Note: L.R.A.1915B 349.
N. W. 297, 37 L.R.A. 848.
3. Cummings' Appeal, 25 Pa. St.
19. Pogue v. Simon, 47 Ore. 6, 81 268, 64 Am. Dee. 695.
Pac. 566, 114 A. S. R. 903, 8 Ann.
4. Note : 93 Am. Dec. 355.
Cas. 474; Pugh v. Good, 3 Watts & 5. Notes: 93 Am. Dec. 355; 117 A.
S. (Pa.) 56, 37 Am. Dec. 534.
S. R. 780. And see Partition.
Notes: 117 A. S. R, 783; Ann. Cas. 6. Cummings' Appeal, 25 Pa. St.
M14B 979.
268, 64 Am. Dec. 695.
20. Chahoon v. Hollenback, 16 Serg. 7. Note: 117 A. S. R. 780. And see
& R. (Pa.) 425, 16 Am. Dec. 587.
generally, Partnership.
Note: Ann. Cas. 1914B 980.
8. Note: 117 A. S. R. 779.
1. Waters's Appeal, 35 Pa. St. 523.
804

15 R. C. L.

JUDGMENTS

§ 266

and they are therefore subject to judgment liens.9 A judgment ren
dered against a man prior to his marriage creates a lien upoD his
land not subject to be divested by his subsequent marriage, and para
mount to the wife's right of dower created thereby. But if the lien
attaches subsequent to the marriage, it will be subordinate to the
wife's right of dower.10 The interest of a husband in an estate by
entireties has been held to be a vested interest, and as such the sub
ject of a lien of a judgment against him,11 but the courts are not
in harmony upon the question, and the better view appears to be
that where under married woman's acts the husband no longer has
the right to the possession and control of the property of the wife,
there is nothing which he can individually dispose of or encumber,
or which can be sold on execution for his debts, and therefore there
is nothing to which a lien may attach.12 In regard to the wife's
separate estate, in like manner, during coverture, the husband has
no interest therein, and accordingly a judgment against him does
not operate as a lien thereon.18 The death of a joint judgment
debtor does not discharge the lands of the deceased from the lien
of the judgment, but the same may thereafter be enforced by appro
priate proceedings.14 Executors and administrators are not invested
with the title to the land of the decedent, and therefore judgments,
against them, even in their official capacities, are not liens upon
the land of the estate. Judgments recovered against executors as
such are to be satisfied out of the lands of the estate in no manner
otherwise than in the case of other demands, namely, by an applica
tion to the probate court for an order directing a sale of the real
estate for the payment of debts; and upon such an application the
judgment is not entitled to be treated either as a lien or a conclusive
evidence of debt.15 The lien of a judgment against an heir or devisee
does not attach to lands to which the heir or devisee is entitled but
which are sold by the executor. This has been held to be true where
the sale by the executor is made under order of the court, or by the
executor in the exercise of a power conferred by the will. In sup
port of the rule stated, it has been said that for the purposes of
9. Burton v. Smith, 13 Pet. 464, 10 L.R.A.(N.S.) 1026 and note.
U. S. (L. ed.) 248.
Note: 42 L.R.A.(N.S.) 555.
Notes: 93 Am. Dec. 352; 117 A.
13. Bankers Loan, etc., Co. v. Blair.
S. R. 779. .
99 Va. 606, 39 S. E. 231, 88 A. S. R.
10. Note: 93 Am. Dee. 357. As to 914.
dower generally, see Dower, vol. 9, p.
14. Ex parte Dixon, 1 Del. Ch. 261,
559 et seq.
12 Am. Dec. 92.
11. Beihl v. Martin, 236 Pa. St. 519,
15. Note: 93 Am. Dec. 356. Gener84 Atl. 953, 42 L.R.A.(N.S.) 555.
ally as to judgments against executors
12. Shinn v. Shinn, 42 Kan. 1, 21 and administrators, see Executors
Pac. 813, 4 L.R.A. 224; Jordan v. and Administrators, vol. 11, p. 293
Reynolds, 105 Md. 288, 66 Atl. 37, et seq.
12i A. S. R. 578, 12 Ann. Cas. 51, 9
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administration an executor is primarily the agent of the testator;
that he purports to convey, and does convey, to a purchaser exactly
such title as lay in the testator; and that the title of the purchaser
antedates and destroys that of the devisee or heir and severs ail liens
attached thereto.16
267. Leaseholds and Copyholds.—An estate for years in land at
common law was treated as a chattel interest, and therefore was not
bound by the lien of the judgment, and could be subjected thereto
only by levy and sale under execution like other personal property.17
This theory of the common law, which applies to leasehold interests,
prevails in a number of states,18 but in other states, leaseholds by
statute have been made subject to the lien of judgments.19 The lien of
a judgment against a landlord will reach his interest in coal remain
ing in place in land leased at a certain yearly rental, where, by the
terms of the lease, the tenant had the right to mine a specified
amount of coal from the land each year, the contract to terminate
when the coal should all have been removed or the conditions of the
lease broken.20 In regard to copyhold estates, since they are not sub
ject to voluntary alienation, the law seems to be that the lien of a
judgment against the person enjoying such an estate does not attach
to the same. This also appears to be the case in regard to all tenan
cies at will.1
268. Equitable Estates Generally.—At common law the rule was
that a mere equitable estate in land could not be sold on execution,
for the familiar reason that courts of law did not recognize equitable
estates, and could not deal with them,2 and therefore at common law
a judgment lien did not attach to equitable interests.8 In harmony
with this rule it has been said that a judgment is not a lien on a
mere right or interest which can only be asserted or enforced in a
court of equity.4 But this old rule that a judgment lien does not
attach to a mere equity has been abolished in England, and in the
great majority of the states of this country, by statutes expressly
declaring that a judgment shall be a lien on all the interests of the
judgment debtor in real estate, whether legal or equitable. Where
separate courts of equity do not exist the same result may be reached
without the aid of a statute, upon the ground that, as there are no
16. Note: Ann. Cas. 1915C 1022.
3. Cummincrs v. Duncan, 22 N. D.
17. Note: 93 Am. Dec. 352.
534, 134 N. W. 712, Anil. Cas. 1914B
18. Note: 117 A. S. R. 779.
976.
19. Note: 93 Am. Dee. 352.
Notes: 93 Am. Dee. 348: 117 A.
20. Coolbaugh v. Lehigh, etc., Coal S. R. 780; L.R.A.1915B 340; Ann.
Co., 213 Pa. St. 28, 62 Atl. 94, 4 L.R.A. Cas. 1912D 988.
(N.S.) 207 and note.
4. Popue v. Simon, 47 Ore. 6, 81
1. Note: 93 Am. Dec. 353.
Pac. 566, 114 A. S. R. 903, 8 Ann.
2. Atwater v. Manchester Sav. Bank, Cas. 474.
45 Minn. 341, 48 N. W. 187, 12 L.R.A.
741.
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courts of chancery from which the creditor might have relief, there
fore, from necessity, the principle must be established that judg
ments have an immediate operation on equitable estates.5 Hence the
general rule to-day in most jurisdictions is that every interest which
a defendant has, whether legal or equitable, is bound by the lien of
a judgment,6 and that a judgment is a lien not only on certain kinds
but on every kind of equitable interest in land.7 It should be added
that courts of equity have always regarded equitable estates and inter
ests as subject to the liens of judgments, and have enforced them
accordingly.8
269. Equity of Redemption.—The equity of redemption which
remains in the owner of real estate after he has executed a mortgage
or deed of > trust thereon to secure a debt is subject to the lien of
judgments thereafter recovered against him,9 and a judgment against
the owner of the equity of redemption docketed after the decree of
foreclosure, but before sale, is a lien on the surplus proceeds, but not
if the docketing is subsequent to the sale. In the latter case, the
remedy of the judgment creditor is by redeeming from the fore
closure sale.10 Where property of a debtor has been ordered sold
under foreclosure proceedings at the time a judgment is entered, the
lien attaches to the interest of the judgment debtor, whatever it may
be, in the property after the sale has been made.11 Hence if the
property is redeemed after a sale, it is restored to its condition before
sale and becomes at once subject to liens previously existing at the
time of sale.12
270. Interests of Trustee and Cestui Que Trust.—It is generally
conceded that the lien of a judgment does not attach to land to
which the judgment debtor has only a naked legal title, unaccompa
nied by any beneficial interest, the equitable and beneficial title being
in another. A judgment lien attaches only to the interest which
5. Atwater v. Manchester Sav. Bank,
45 Minn. 341, 48 N. W. 187, 12 L.R.A.
741; McMullen v. Wenner, 16 Serg. &
R. (Pa.) 18, 16 Am. Dec. 543.
Note : Ann. Cas. 1912D 988.
6. Lee v. Stone, 5 Gill & J. (Md.)
1, 23 Am. Dec. 589; Eneberg v. Carter,
98 Mo 647, 12 S W. 522, 14 AS. R.
5S: STi^t^

8. Notes: 74 Am. Dec. 357; 117 A.
S. R. 381.
9- Brown v. Campbell, 100 Cal. 635,
35 Pac.433 38 A S R. 314; Julian
J; Bell, 26 Ind 220, 89 Am. De.c 460 ;
S I'T R nO*"' w\.;v; ^'fl c r 701
g*-™ £
349 For a
S£A£rsion of this subject' see

Haleys v. Williams, 1 Leigh (Va.) 140,
n Sweet v jacockS, 6 Paige (N.
19 Am. Dec. 743; Rodgers v. McCluer, y.) 355 31 Am. Dec. 252 and note;
4 Grat. (Va.) 81, 47 Am. Dec. 715. Kaston v. Storey, 47 Ore. 150, 80 Pac.
Notes: 16 A. S. R. 387; 117 A. S. 217, 114 A. S. R. 912.
R. 781.
12. Kaston v. Storev, 47 Ore. 150,
7. Beihl v. Martin, 236 Pa. St. 519, 80 Pac. 217, 114 A. S. R. 912.
84 Atl. 953, 42 L.R.A. (N.S.) 555.
Note: 81 Am. Dec. 462.
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the debtor has in real estate, and if he has no actual interest, though
possessing the legal title, then no lien attaches.1* A judgment against
a person for whose benefit another holds the legal title to lands is
not a lien as against a subsequent bona fide purchaser from the trustee
without notice of the trust.14 In case of a resulting trust where
one person pays the purchase money for land, but the title is taken
in the name of another, the entire beneficial interest in the property
belongs to him who pays the money, and therefore there is no inter
est in the trustee to which the lien of a judgment can attach.15
271. Homesteads, Rents, Crops and Fixtures.—A full discussion
of the question as to whether or not homestead property is subject
to the lien of a judgment is found elsewhere in this work.16 The
lien of a judgment is ordinarily confined to real estate, and does not
extend to rents and profits,17 and it has also been held that it will
not attach to growing crops, nor to timber cut after the rendition
of the judgment.18 Generally speaking the lien of a judgment, with
out a levy, will not prevent emblements from passing to the executor,
on the debtor's death, as personalty.19 Where the landlord furnishes
the land and supplies to make a crop, and keeps a general super
vision over the farm, and agrees to pay a certain portion of the crop
to the laborer for his work, the laborer is a cropper, and judgments
or liens cannot subject his part of the crop until the landlord is fully
paid. But where there is a renting, and the relation of landlord
and tenant exists, a judgment against the tenant may attach to the
crop, although the landlord may have a parol contract with the tenant
by which it is stipulated that the crop is to be the landlord's until
the debt for supplies is paid off.20 Whatever is part of the realty is
bound by the lien of a judgment against the owner. For example,
if by a statute the cars and other rolling stock of railroads are made
fixtures, they are subject to judgment liens.1 But fixtures removable
by a tenant are not bound by lien against the landlord.2
272. Personal Property.—The lien of a judgment does not attach
to personal property, but a lien arises as against such property only
13. Notes: 93 Am. Dec. 349; 117 or realty, see Crops, vol. 8, p. 356 et
A. S. R. 782.
seq.
'14. Block, etc., Iron Co. v. Holcomb19- Coombs v. Jordan, 3 Bland
Brown Iron Co., 105 la. 624, 75 N. (Md-) 2«4, 22 Am. Dec. 236. And
W. 499, 67 A. S. R. 319.
seenftCB?fs, V5 8,cP' 5 on /f'n* «
15. Note: 117 A. S. R. 783.
_ 2°J- |co"'„^ Ga. 95', 4
16. See Homestead, vol. 13, p. 613 ^.892 12 A S R. 241. See also
'
' *
Crops, vol. 8, p. 373 et seq. ; Landlord
8e1and Tenant
17. Notes: 93 Am. Dec. 352; 117
j Note. 9'3 Am Dec 347 As to
A. S. R. 778. And see Landlord and fixtures generally, see Fixtures, vol.
Tenant.
11, p. 1057.
18. Note: 117 A. S. R. 778. As to
2. Coombs v. Jordan, 3 Bland (Md.)
whether growing crops are personaltv 284, 22 Am. Dec. 236.
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by virtue of an execution.8 This is due to the fact that by the
statute of frauds, goods and chattels are not bound until the delivery
of the execution to the sheriff.4 The lien takes effect on delivery
of the writ of execution to the sheriff,5 or when it is actually seized
in execution.6 By statute, however, a judgment may be made a lien
upon the personal as well as real property of the defendant, from
the time of its rendition.7 It should be added that a conversion of
land into personalty may operate to defeat the lien of a judgment
which otherwise would attach to the realty. For example, lands
which by the operation of a will are converted into personalty, with
out any action upon the part of the executor, are not subject to
execution as real estate, and are therefore not affected by the lien
of a judgment against a devisee who will become entitled to the
proceeds of such lands when they shall have been sold by the exec
utor, as directed by the will.8
Inception and Duration of Lien
273. In General.—At common law the lien of a judgment con
tinues so long as the right to have execution issued or to bring an
action or scire facias on it is not barred,9 and this right of execu
tion without the issuance of a scire facias lasted formerly for a year
and a day.10 The establishment of the duration of a lien is within
the general discretion of the legislature,11 and the lien of a judgment
created and limited by statute cannot be prolonged by the courts
beyond the period thus fixed.12 Nor have the courts any power to
extend the lien of judgments by construction, so as to make excep3. Note: 117 A. S. R. 778.
conversion, see Conversion and Re4. Coombs v. Jordan, 3 Bland (Md.) conversion, vol. 6, p. 1065 et seq.
284, 22 Am. Dec. 236.
9. Rankin v. Scott, 12 Wheat. 177,
5. Doremus v. Walker, 8 Ala. 194, 6 U. S. (L. ed.) 592; Lyon v. Cleve42 Am. Dec. 634; Whitney v. Kimball, land, 170 Pa. St. 611, 33 Atl. 143, 50
4 Ind. 546, 58 Am. Dec. 638; Callene A. S. R. 782, 30 L.R.A. 400; Lamon v.
v. Ellison, 13 Ohio St. 446, 82 Am. Gold, 72 W. Va. 618, 79 S. E. 728;
Dec. 448; Witmer's Appeal, 45 Pa. St. 51 L.R.A. (N.S.) 883. And see supra,
455, 84 Am. Dec. 505 ; Battle v. Ber- par. 249.
ing, 7 Yerg. (Tenn.) 529, 27 Am. Dec.
10. Lyon v. Cleveland, 170 Pa. St.
526.
611, 33 Atl. 143, 50 A. S. R, 782. 30
6. Dunham v. Cox, 10 N. J. Eq. 437, L.R.A. 400; Nimmo v. Com., 4 Hen.
64 Am. Dec. 460; Knox v. Webster, & M. (Va.) 57, 4 Am. Dec. 488.
18 Wis. 406, 86 Am. Dec. 779. And
11. Waldstein v. Williams, 101 Ark.
see Executions, vol. 10, p. 1261 et 404, 142 S. W. 834, 37 L.R.A. (N.S.)
seq.
1162; Smith v. Schwartz, 21 Utah 126,
7. Brown v. Clarke, 4 How. 4, 11 60 Pac. 305, 81 A. S. R. 670.
U. S. (L. ed.) 850.
12. McAfee v. Reynolds, 130 Ind.
8. Eneberg v. Carter, 98 Mo. 647, 33, 28 N. E. 423, 30 A. S. R. 194, 18
12 S. W. 522, 14 A. S. R. 664. For L.R.A. 2LL
a full discussion of the doctrine of
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tions or qualifications to meet the hardships of particular cases.18
There are, however, decisions to the effect that a statute providing
that after the expiration of a certain period any judgment shall
cease to be a lien against the estate or person of the judgment debtor
is unconstitutional, as an impairment of the obligation of contracts
as to judgments recovered after the enactment of the statute on con
tracts entered into prior thereto.14 In the several states statutes have
fixed the duration of the lien of judgments at ten,15 six,16 five,17 and
two years,18 subject to the right of revival within the designated
period of time.19 In at least one state an additional period for the
revival of a judgment has been provided after the expiration of
the statutory period for the active energy of a judgment lien; and
a judgment revived within such supplementary period has on its
revival a continuous lien from the date of its entry, and preserves
its rank of priority as against all liens existing against the judg
ment debtor during the period of its original active energy.20 Dif
ferent periods of limitation may be provided for the lien of judg
ments in different causes of action,1 and the legislature may in its
discretion provide for the suspension of the running of the statute
and preserve the lien of the judgment during the period of a judgment
debtor's departure from and residence out of the state-.2
274. Commencement of Lien.—A judgment may have effect from
one date for one purpose and from another date for another purpose.
13. Smith v. Schwartz, 21 Utah 126, 53 U. S. (L. ed.) 564; Harvey v. God60 Pac. 305, 81 A. S. R. 670.
ding, 77 Neb. 289, 109 N. W. 220, 124
14. Howard v. Ross, 38 Wash. 627, A. S. R. 841; Miller v. Melone, 11
80 Pac. 819, 3 Ann. Cas. 1146 and note. Okla. 241, 67 Pac. 479, 56 L.R.A. 620;
15. Waldstein v. Williams, 101 Ark. Beadles v. Fry, 15 Okla. 428, 82 Pac.
404, 142 S. W. 834, 37 L.RA.(N.S-) 1041, 2 L.R.A.(N.S.) 855; Bombay v.
1162; Evansville Gaslight Co. v. State, Boyer, 14 Serg. & R. (Pa.) 253, 16
73 Ind. 219, 38 Am. Rep. 129; McAfee Am. Dec. 494; Fetterman v. Murphy,
v. Reynolds, 130 Ind. 33, 28 N. E. 423, 4 Watts (Pa.) 424, 28 Am. Dec. 729
30 A. S. R. 194, 18 L.R.A. 211; John- and note; Lyon v. Cleveland, 170 Pa.
son v. Schloesser, 146 Ind. 509, 45 N. St. 611, 33 Atl. 143, 50 A. S. R. 782,
E. 702, 58 A. S. R. 367, 36 L.R.A. 59; 30 L.R.A. 400; Smith v. Schwartz, 21
Boyle v. Maroney, 73 1a. 70, 35 N. W. Utah 126, 60 Pac. 305, 81 A. S. R.
145, 5 A. S. R. 657; Jackson v. Hoi- 670.
brook, 36 Minn. 494, 32 N. W. 852,
18. Isaac v. Swift, 10 Cal. 71, 70
1 A. S. R. 683; Merchants' Nat. Bank Am. Dec. 698.
v. Braithwaite, 7 N. D. 358, 75 N. W.
19. Fetterman v. Murphy, 4 Watts
244, 66 A. S. R. 653; Verner v. Book- (Pa.) 424, 28 Am. Dec. 729. As to
man, 53 S. C. 398, 31 S. E. 283, 69 revival, see infra, par. 304 et seq.
A. S. R. 870.
20. Verner v. Bookman, 53 S. C.
Note: 9 A. S. R. 351.
398, 31 S. E. 283, 69 A. S. R. 870.
16. Vaughn v. Schmalsle, 10 Mont.
1. Evansville Gaslight Co. v. State,
186, 25 Pac. 102, 10 L.R.A. 411.
73 Ind. 219, 38 Am. Rep. 129.
17. Rankin v. Scott, 12 Wheat. 177, 2. Lamon v. Gold, 72 W. Va. 618,
6 U. S. (L. ed.) 592; Bradford v. Mor- 79 S. E. 728, 51 L.R.A.(N.S.) 883 and
rison, 212 U. S. 389, 29 S. Ct. 349, note.
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For example judgments at common law had relation to the first
day of the term, so as to bind the lands of the debtor of which he
was then seized, even though he had aliened them bona fide before
judgment actually signed and execution issued. On the other hand,
the statute of frauds provided that, as against bona fide purchasers,
they should be deemed judgments only from the time when they
were actually signed.8 The statutory period during which a judg
ment is a lien on real estate usually commences to run from its ren
dition,4 or in some states from the time of docketing.5 An exception
to this rule exists in the case of a judgment in attachment proceed
ings where the lien may date as to property previously seized under
attachment from the time of the levy of the attachment instead of
from the date of the judgment.6 The lien in actions on bonds under
certain circumstances relates to the institution of the suit, so that a
judgment obtained by one who first commences suit takes priority
over a judgment previously rendered in a suit subsequently com
menced.7 It has been held that a permanent decree for alimony
upon the terms of the temporary decree establishes a lien from the
date of the entry of the temporary one.8
275. Effect of Stay.—An exception to the general rule as to the
commencement of the lien occurs where the judgment is stayed by
an order of the court pending a motion for a new trial, or by an
appeal with a stay bond or similar proceeding.9 In such cases the
statute of limitations in reference to the lien runs only from the
time when the stay of execution has expired,10 that is to say, when
the judgment becomes final.11 An appeal with stay bond merely
suspends the running of the statutory time during which the judg
ment remains a lien until the filing of the remittitur from the higher
court.12 The courts will not, however, give effect to a stay of execu
tion agreed on by the parties but not appearing of record.18 In
jurisdictions recognizing the rale that after acquired property is sub3. Borer v. Chapman, 119 U. S. 587, S. E. 105, L.R.A.1916B 648 and note.
7 S. Ct. 342, 30 U. S. (L. ed.) 532.
9. Barroilhet v. Hathaway, 31 Cat.
And see supra, par. 51 et seq.
395, 89 Am. Dec. 193; Johnson v.
4. Conrad v. Everich, 50 Ohio St. Sehloesser, 146 Ind. 509, 45 N. E. 702,
476, 35 N. E. 58, 40 A. S. R. 679; 58 A. S. R. 367, 36 L.R.A. 59.
Greenwav v. Cannon, 3 Humph.
10. Bombay v. Boyer, 14 Serg. &
(Tenn.) 177, 39 Am. Dec. 161.
R. (Pa.) 253, 16 Am. Dec. 494.
5. Barroilhet v. Hathaway, 31 Cal.
11. Johnson v. Sehloesser, 146 Ind.
395, 89 Am. Dec. 193; Vaughn v. 509, 45 N. E. 702, 58 A. S. R. 367.
Schmalsle, 10 Mont. 186, 25 Pac. 102, 36 L.R.A. 59; Alexander v. Munroe,
10 L.R.A. 411.
54 Ore. 500, 101 Pac. 903, 103 Pac.
6. McClellan v. Solomon, 23 Fla. 514, 135 A. S. R, 840.
437, 2 So. 825, 11 A. S. R. 381. And
12. Barroilhet v. Hathaway, 31 Cal.
see A ttachment, vol. 2, p. 856 et seq. 395, 89 Am. Dec. 193.
7. Coombs v. Jordan, 3 Bland (Md.)
13. Bombay v. Boyer, 14 Serg. &
284, 22 Am. Dec. 236.
R, (Pa.) 253, 16 Am. Dec. 494.
8. Isaacs v. Isaacs, 117 Va. 730, 86
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ject to the lien. of a judgment, if the lien of a judgment is suspended
pending appeal, the suspension applies not only as to the property
then subject to the lien of the judgment, but as to after acquired
property.14 It should be noted that although the statute of limita
tions as to a lien may be suspended during a stay of proceedings,
the lien itself is not necessarily destroyed. For example, it has been
held that where an execution sale is enjoined at the suit of a stranger
to the judgment, the injunction bond given by him does not destroy
the judgment lien, but that it operates merely as a security for dam
ages that may accrue by delaying the sale.15
276. Effect of Failure to Revive.—After the active period of a
judgment has expired without a revival, the judgment is said to have
become dormant.16 Thereafter no action can be brought on the
judgment,17 and no writ of execution may be issued thereon.18 The
courts will deny the aid of mandamus to compel payment of the
same,19 and not even a court of equity will enforce it.i0 After the
lien of a judgment has expired its priority is lost. A junior lien
placed upon the land after the expiration of such time takes prece
dence, and the former judgment cannot then be revived by its owner
so as to stand as the first lien.1 But as between the parties, a judg
ment unpaid remains in force notwithstanding the expiration of its
lien. It is not usually presumed to be paid until after the lapse
of twenty years, although after the period of the statutory lien, it is
presumed that the debtor may have a valid defense against an execu
tion. Accordingly the law requires that he shall have an opportunity
to show it before his land is seized.2
14. Wronkow v. Oakley, 133 N. Y.
Note: 9 A. S. R. 351.
505. 31 N. E. 521, 28 A. S. R 661,
18. Merchants' Nat. Bank v. Braith16 L.R.A. 209. Generally as to at- waite, 7 N. D. 358, 75 N. W. 244, 66
tachment of judgment lien to after A. S. R. 653. And see Executions,
acquired property, see supra, par. vol. 10, p. 1227 et seq.
262.
'
19. Beadles v. Fry, 15 Okla. 428, 82
15. Bartlett v. Doe, 6 Ala. 305, 41 Pac. 1041, 2 L.R.A.(N.S.) 855.
Am. Dec. 52.
20. Lamon v. Gold, 72 W. Va. 618,
16. Harvey v. Godding, 77 Neb. 289, 79 S. E. 728, 51 L.R.A.(N.S.) 883.
109 N. W. 220, 124 A. S. R. 841;
1. Dargan v. Waring, 11 Ala. 988,
Miller v. Melone, 11 Okla. 241, 67 Pac. 46 Am. Dec. 234; Boyle v. Maroney, 73
479, 56 L.RA. 620; Beadles v. Fry, 1a. 70, 35 N. W. 145, 5 A. S. R. 657;
15 Okla. 428, 82 Pac. 1041, 2 L.RA. Hinds v. Scott, 11 Pa. St. 19, 51 Am.
(N.S.) 855; Nimmo v. Com., 4 Hen. Dec. 506; Smith v. Schwartz, 21 Utah
& M. (Va.) 57, 4 Am. Dee. 488. As 126, 60 Pac. 305, 81 A. S. R. 670.
to the revival of judgments generally,
2. Hinds v. Scott, 11 Pa. St. 19, 51
see infra, par. 304 et seq.
Am. Dec. 506; Sherrard v. Johnston,
17. Merchants' Nat. Bank v. Braith- 193 Pa. St. 166, 44 Atl. 252, 74 A.
waite, 7 N. D. 358, 75 N. W. 244, 66 S. R. 680.
A S. R. 653.
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Amount and Enforcement of Lien
277. Amount.—A judgment lien includes not only the amount of
the original judgment, but also interest 8 and court costs.4 But the
lien of a judgment will not cover interest in excess of the legal rate
or usury under a subsequent agreement between the judgment debtor
and the plaintiff.5 Where land is sold under a mortgage, and there
are several creditors having judgments subsequent to the mortgage,
it has been held that the oldest judgment is, as respects the others,
no further a lien on the surplus moneys than it was on the equity
of redemption. Hence if the judgment creditors are equitably entitled
to interest, but could not have levied it on the land, the money must
first be applied to the principal of the judgments, according to pri
ority, and the residue, if any, ratably applied to the interest on said
judgments.6 It has been held that the owner of a ground rent in fee
who obtains a judgment for arrears, and sells the land, is entitled to
be paid the whole of the rent in arrears, from the proceeds, in prefer
ence to older judgments; but that since he resorts to the land for
pnvment, he cannot have interest upon the arrears.7
278. Enforcement Generally.—One who holds a judgment which
is a lien upon real estate may maintain an action to have his lien
declared superior to a claim asserted to be superior to it.8 If the
defendant in a suit to foreclose a lien claims that under a judgment
rendered in a federal court he is entitled to a lien on the property
paramount to the lien of the complainants, and they on the contrary
assert that such judgment is not a lien, a decree in favor of such
defendant directing a sale of the property and awarding him prior
ity out of the proceeds is a proper mode of enforcing such judgment
lien and conclusive on all the parties to the foreclosure suit..9 Al
though a judgment lien is a legal right, yet it will be recognized,
' protected, and enforced by courts of equity in the same manner as
at law, in accordance with the maxim, Equitas sequitur legem.10
But judgment liens cannot be enforced in equity when they have
ceased to be enforceable at law.11
279. Sales.—In some jurisdictions it is held that the lien of a
senior judgment is lost by a sale under a junior judgment and execu
tion, and the senior judgment creditor can only come in and claim
3. Sims v. Campbell, 1 McCord Eq.
8. McAfee v. Reynolds, 130 Ind. 33,
(S. C.) 53, 16 Am. Dec. 595.
28 N. E. 423, 30 A. S. R, 194, 18
4. McClung v. Beirne, 10 Leigh L.R.A. 211. As to actions on judg(Va.) 394, 34 Am. Dec. 739.
ments generally, see infra, par. 377.
5. Bensimer v. Fell, 35 W. Va. 15,
9. Thompson v. Hemenwav, 218 Hl.
12 S. E. 1078, 29 A. S. R. 774.
46, 75 N. E. 791, 109 A. S. R. 239.
6. De La Vergne v. Everston, 1
10. Lawson v. Jordan, 19 Ark. 297,
Pai^e (N. Y.) 181, 19 Am. Dec. 411. 70 Am. Dec. 596. And see Equity,
7. BaJitleon v. Smith, 2 Bin. (Pa.) vol. 10, p. 381.
146, 4 Am. Dec. 430.
11. Note: 9 A. S. R. 351.
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the fund arising from the sale.12 According to other authorities,
however, a sale under a junior judgment does not divest the lien
of the elder, but the younger judgment creditor having a right to
sell does so subject to the prior lien, and sells nothing but an encum
bered property. Under this view since he does not interfere with
the prior lien, he is entitled to whatever his execution may bring.18
It should be noted that the holder of a judgment lien upon real prop
erty is not a purchaser, and is not protected as a purchaser under
registry laws. If he purchases land under his judgment, the purchase
does not relate back to the attaching of the lien, but it. is effective
only from the time of the purchase.14 According to some decisions
the issuing and levy of execution during the lifetime of the judg
ment lien will not continue the lien beyond the time limited by
statute. To preserve the priority acquired by the judgment, the sale
must be made during the statutory period, and the purchaser at a
sale made thereafter under an execution issued during the lifetime
of the judgment lien takes title subject to all liens existing at the
date of the levy of the execution.15 In regard to this point the
authorities are, however, not unanimous, and where a sale is made
on a junior lien, the mere issuing of the writ of execution has been
held to be sufficient to continue the lien beyond the statutory period.16
Priority of Liens
280. Rule at Law.—The principle is believed to be universal that
a prior lien gives a prior claim, which is entitled to prior satisfac
tion out of the subject it binds, unless the lien be intrinsically defec
tive, or be displaced by some act of the party holding it, which shall
postpone him in a court of law or equity to a subsequent claimant.
The single circumstance of not proceeding on it until a subsequent •
lien has been obtained and carried into execution has never been
considered as such an act.17 After judgment has been rendered
against a defendant, binding his land, he cannot create liens thereon
to the prejudice of the plaintiff in the action. If any rights are
acquired by third persons in dealing with the defendant in relation
12. Harrison v. McHenry, 9 Ga. 164,
14. Seevers v. -Delashmutt, 11 la.
52 Am. Dec. 435 and note.
174, 77 Am. Dec. 139.
13. Commercial Bank of Manchester
15. Lawson v. Jordan, 19 Ark. 297,
v. Yazoo County, 6 How. (Miss.) 530, 70 Am. Dec. 590; Wells v. Bower, 126
38 Am. Dec. 447 and note; Andrews v. Ind. 115, 25 N. E. 603, 22 A. S. R.
Doe, 6 How. (Miss.) 554, 38 Am. Dec. 570.
450 and note.
Note: 51 Am. Dec. 166.
Note: 52 Am. Dec. 442.
16. Bank of Missouri v. Wells, 12
Generally as to the effect of execu- Mo. 301, 51 Am. Dec. 163 and note,
tion sales upon priorities, see Execu17. Rankin v. Scott, 12 Wheat. 177,
tioxs, vol. 10, p. 1279 et seq.
6 U. S. (L. ed.) 592.
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to said land, they are in subordination to such judgment.18 But
judgment creditors cannot prevail against a prior equity of third
persons attaching to land of the debtor.19 In harmony with these
laws of priority a judgment lien is paramount to a junior mortgage
lien,20 and several judgments take precedence in the order of time,1
without regard to the terms of court.2 Since a deed cannot take effect
as such until delivery a judgment rendered subsequently to the exe
cution of a deed by the judgment debtor, but before its delivery, has
a priority over such deed.8 The priority of a judgment is not lost
by reason of the failure of the clerk of court to complete the record
of the judgment by calculating and entering the amount before a
conveyance is made by the defendant to a third party.4
281. In Equity.—The same rules as to the priority of judgments
at law apply to the satisfaction of judgment liens upon an equitable
fund, where the parties do not have legal title, this being in accord
ance with the maxim, In equale jure, qui prior est in tempore, potior
est in jure.5 Therefore in equity judgments being liens on the
whole of the debtor's equitable estate, the whole is first to be applied
to the elder judgment, then the whole of the residue to the junior
judgment.6 Greater difficulties may arise in equity in enforcing
the rules as to priority on account of possible conflict with equitable
principles. It may be noted, however, that where a lien has attached
at law it will never be interfered with by introducing an equitable
rule for marshaling assets.7
282. Effect of Recording Acts; Sufficiency of Actual Notice of
Unrecorded Instrument.—In nearly all jurisdictions recording laws
have been enacted regulating the priority of recorded and unrecorded
conveyances and mortgages,8 and the general effect of acts of this
character is to require the recording of instruments affecting the
title to real estate and to provide that as against judgments and other
liens, they take effect from the time of recording. Thus a judgmentwill take priority over an earlier unrecorded mortgage 9 or deed.".
The recording acts of the various states differ, however, in regard to*
18. Martin v. Martin, 7 Md. 368, 61
4. Clements v. Berry, 11 How. 398,
Am. Dec. 364.
13 U. S. (L. ed.) 745.
19. Matter of Howe, 1 Paige (N.
5. See Equity, vol. 10, p. 380 et seq.
Y.) 124, 19 Am. Dec. 3!)5 and note.
6. Halevs v. Williams, 1 Leigh (Va.)
20. Trapnall v. Richardson, 13 Ark. 140, 10 Am. Dec. 743.
543, 58 Am. Dec. 338.
7. Cummin^'s Appeal, 25 Pa. St.
1. Bennett v. First Nat. Bank, 128 268, 64 Am. Dec. 695.
Ia. 1, 102 N. W. 129, 5 Ann. Cas. 899;
8. See Records.
Commercial Bank of Manchester v.
9. Manufacturers', etc., Bank v.
Yazoo County, 6 How. (Miss.) 530, Bank of Pennsylvania, 7 Watts & S.
38 Am. Dec. 447.
(Pa.) 335, 42 Am. Dec. 240.
2. Note: 11 L.R.A. 705.
10. Reed v. Austin, 9 Mo. 722, 45
3. Cravens v. Rossiter, 116 Mo. 338, Am. Dec. 336.
22 S. W. 730, 38 A. S. R. 606.
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numerous matters. Thus instead of making the immediate record
ing of instruments essential to prevent subsequent judgments from
acquiring priority, a designated period may be allowed.11 But the
usual form is to provide that an unrecorded conveyance shall be
void as against any judgment lawfully obtained at the suit of any
party against the person in whose name the title to the land appears
of record.12 As a rule, judgments are not within the protection of
the registry acts unless expressly named, as judgment creditors are
held not to be "purchasers" or "mortgagees," and the lien of a
judgment is not a "conveyance" within the meaning of these laws.18
A statute providing that every conveyance of real estate not recorded
shall be void as against any judgment lawfully obtained prior to
the recording of such conveyance is not limited in its application
to money judgments in favor of creditors, but applies to any judg
ment affecting the title to real estate, where such title appears of
record in the name of the person against whom the judgment is
rendered.14 By statute priority is sometimes given judgments against
a railroad company for personal injuries over any mortgage or secur
ity for bonds executed by the railroad.15 A statute curing the defec
tive acknowledgment of a deed of trust and the consequent defect
in the record of the deed is ineffectual to give it priority over a
judgment lien which had been acquired before the defect was cured,
as the displacement of the judgment creditor's lien would impair
the obligation of his contract.10 The object of requiring the record
ing of deeds and mortgages is to give notice thereby to all the world
of the fact of their existence, and unless statutes provide otherwise,
actual notice is the equivalent of constructive notice given in this
manner. Hence the general rule is that a judgment creditor having
at the time judgment is entered notice of an unrecorded deed of
conveyance already executed by the judgment debtor will take sub
ject thereto.17 It has even been held that the failure to record a mort
gage will not postpone it to the lien of a subsequent judgment, unless
'the failure continues until after sale under execution and purchase by
one in good faith without notice.18 As between a purchaser at an
execution sale and a purchaser at a sale upon the foreclosure of a
mortgage which was unrecorded at the time the lien of the judg11. American Savings Bank v. Eis- C. A. 181, 30 L.R.A. 823.
minger, 35 App. Cas. (D. C.) 51, 21
16. Merchants' Bank of Danville v.
Ann. Cas. 861 and note.
Ballou, 98 Va. 112, 32 S. E. 481, 81
12. Notes: 16 L.R.A. 668; 21 Ann. A. S. R. 715, 44 L.R.A. 306.
Cas. 864.
•
17. Western Chemical Mfg. Co. v.
13. Note: 16 L.R.A. 668.
McCaffrey, 47 Colo. 397, 107 Pac. 1081,
14. Hall v. Sauntry, 72 Minn. 420, 135 A. S. R. 234. And see Notice.
75 N. W. 720, 71 A. S. R. 497.
18. Vaughn v. Schmalsle, 10 Mont.
15. Southern R. Co. v. Bouknight, 186, 25 Pac. 102, 10 L.R.A. 41L
70 Fed. 442, 25 U. S. App. 415, 17 C.
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ment creditor was acquired, it has been held that the burden is upon
the person asserting his right under the unrecorded mortgage to show
that the judgment creditor had notice of such mortgage prior to
the acquisition of his lien.19
283. Waiver of Priority; Tacking of Liens.—A prior judgment
creditor may waive his priority in favor of a subsequent judgment
creditor without extinguishing his judgment. And if the subsequent
judgment creditor becomes the assignee of the prior judgment, he
succeeds to all the rights of the assignor.20 Under certain circum
stances the holder of more than one lien or judgment against the
same defendant or property may "tack" one to the other. For example
if between a judgment and an unrecorded mortgage there is a second
mortgage, which is entitled to priority over such judgment, but
which must be postponed as to the prior unrecorded mortgage, by
reason of the second mortgagee having notice thereof, such unrecorded
mortgage will also be entitled to priority over such subsequent judg
ment.1 On the other hand, if a judgment creditor, several months
after the expiration of the lien of his judgment, obtains and dockets
a new judgment, he cannot tack the two liens and thus make a con
tinuous one which will have priority over the lien of a mortgage,
which existed between the expiration of the old judgment lien and
the inception of the new one.2
284. Priority of Purchase Money Mortgage over Judgment.—It
is a recognized principle that a purchase money mortgage may be
given priority over judgments existing against such purchaser of
the land, but to have this effect the mortgage must be contempo
raneous with the conveyance.8 Instead of a mortgage being given in
such cases, the purchaser may give a judgment for the purchase
money, or a part of it, entered at the same time the deed is deliv
ered, or so near to it as to make the entry and conveyance one trans
action, which will have priority over existing judgments against the
vendor. It has been held, however, that where the entry is not
made until ten days after the delivery of the deed, such entry and
conveyance do not constitute one transaction.4 The mortgage or
judgment in all such cases must have been given for the whole or
a portion of the purchase money. If, upon acquiring land, the
judgment debtor immediately executes a mortgage, but not for the
purchase money, the lien of such mortgage is subordinate to that
19. Barnett v. Squyres, 93 Tex. 193,
2. McKenna v. Van Blarcom, 109
54 S. W. 241, 77 A. S. R. 854.
Wis. 271, 85 N. W. 322, 83 A. S. R.
20. Bank of Pennsylvania v. Win- 895.
ger, 1 Rawle (Pa.) 295, 18 Am. Dec.
3. Weil v. Casey, 125 N. C. 356,
633.
34 S. E. 506, 74 A. S. R. 644.
1. Manufacturers', etc., Bank v.
4. Lyon v. McGuffey, 4 Pa. St. 126,
Bank of Pennsylvania, 7 Watts & S. 45 Am. Dec. 675.
(Pa.) 335, 42 Am. Dec. 240.
R. C. L. Vol. XV.—52.
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of existing judgments against the purchaser.5 Where the rule as to
purchase money mortgages or judgments is enforced, the reason for
the rule appears to be that in the eye of the law there is not a
sufficient time for the slipping in of the lien of a judgment between
the original deed and the mortgage or equivalent given to secure the
purchase money. It seems that this principle may be applied in
other cases. Thus it has been held that if one makes a conveyance
before a judgment is rendered against him, and the grantee informs
an intending purchaser from her that she will not make a deed
directly to him, but will convey to the original owner, who will make
the desired conveyance, which is done, the two deeds being withheld
by the respective grantors and simultaneously delivered to the pur
chaser, who at the same moment delivers them for registration, the
lien of the judgment does not attach to the property during the trans
mission of title.6
285. Priority through Diligence.—As a means of encouraging dili
gence among creditors in the pursuit of property fraudulently con
veyed away by their common debtor, it has frequently been held
that the creditor who first files a bill in equity in such cases thereby
obtains a priority, and is entitled to be first paid from the proceeds
of the sale of the property, if there are no valid prior liens.7 If
some other creditor has already reduced his claim to judgment before
the filing of the bill by the diligent creditor, the latter's rights , will
be subject to such judgment. On the other hand, priority will be
given the creditor bringing the bill in equity over those who may
obtain judgment after the filing of such bill.8 In England this
principle has given rise to the rule that a creditor who first obtains
judgment against a legal personal representative of a deceased debtor
is entitled to priority in the administration of assets over the debts
of all other creditors of equal degree.9 Where several creditors file
bills in equity to set aside a conveyance of their debtor as fraudu
lent, each suit may constitute a lis pendens and create equitable liens
on the land in the order in which the bills are filed and the service
obtained.10 The general principle under discussion has been applied
not only where the various creditors have not reduced their claims
to judgment, but where one of several judgment creditors by greater
5. Weil v. Casey, 125 N. C. 356, 34 Conveyances, vol. 12, p. 459.
S. E. 506, 74 A. S. R. 644.
8. Foley v. Ruley, 50 W. Va. 158,
6. Gordon v. Cox, 110 Tenn. 306, 75 40 S. E. 382, 55 L.R.A. 916.
S. W. 925, 100 A. S. R. 812.
9. In re Williams, L. R. 15 Eq. 270,
7. Foley v. Ruley, 50 W. Va. 158, 42 J. J. Ch. 158, 2 Eng. Rul. Cas. 199;
40 S. E. 382, 55 L.R.A. 916. As to In re Stubbs, 8 Ch. D. 154, 47 L. J.
creditors' bills generally, see Credi- Ch. 671, 2 Eng. Rul. Cas. 203.
tors' Bills, vol. 8, p. 1; as to fraudu10. Union Nat. Bank v. Lane, 177
lent conveyances, see Fraudulent 111. 171, 52 N. E. 3G1, 09 A. S. R. 216.
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diligence first seeks out and causes the debtor's property to be sold.11
The superior diligence therefore of a junior judgment creditor. in
bringing a suit to uncover land which had been conveyed after the
judgments, in fraud of creditors, will entitle him to the proceeds,12
and a priority over senior judgment creditors.18 Accordingly a judg
ment creditor who has had a conveyance by his judgment debtor set
aside in equity as fraudulent against himself, obtaining a decree
subjecting the property to sale under his judgment, and bidding it
in at such sale, thereby obtains a title superior to that of a prior
judgment creditor, who treats the fraudulent conveyance as void, and
bids in the property at an execution sale under his prior judgment.14
The proceedings which are in this manner rewarded need not be by
bill in equity to set aside a fraudulent conveyance or discovery of
concealed assets, but it seems may consist of any levy of execution,
for it has been held that where there are different judgments, which
are equally liens upon the lands of the judgment debtor, the judg
ment creditor who first has issued and levied an execution thereby
obtains a lien which is superior to that of the other judgments upon
which executions have been subsequently issued.15 It should be noted,
however, that to permit priority from mere execution, the judgments
must be equal, as for instance when they are all entered on the same
day.16
286. Denial of Such Priority.—The rule of the giving of priority
as a reward to the diligent is, however, not always followed as between
judgment creditors, and some courts have refused to accord the holder
of a junior judgment lien any preference over a senior judgment
lien upon the same real estate, by virtue of prior proceedings to
execute his judgment.17 The rule has been laid down that when
all the creditors assailing a fraudulent or voluntary conveyance are
judgment creditors, the lien of each dates from the time he obtained
his judgment, and not from the date of the filing of his bill, answer,
or petition attacking the fraudulent or voluntary conveyance; and
the priorities among them must be settled according to the dates
of their judgments.18 Hence, if one creditor assails the fraudulent
conveyance, and the other creditor proceeds to obtain judgment, the
11. Union Nat. Bank v. Lane, 177 Johns. (N. Y.) 347, 5 Am. Dec. 344.
Hl. 171, 52 N. E. 361, 69 A. S. R. 216.
16. Adams v. Dyer, 8 Johns. (N. Y.)
12. Doster v. Manistee Nat. Bank, 67 347. 5 Am. Dec. 344.
Ark. 325, 55 S. W. 137, 77 A. S. R.
17. Jaekson v. Holbropk, 36 Minn.
116. 48 L.R.A. 334.
494, 32 N. W. 852, 1 A. S. R. 683;
13. Bovle v. Maronev, 73 la. 70, 35 Henderson v. Henderson, 133 Pa. St.
N. W. 145, 5 A. S. R'. 657.
399, 19 At]. 424, 19 A. S. R, 650.
14. Preston-Parton Millinc? Co. v.
18. Slatterv v. Jones, 96 Mo. 216..
Horton. 22 Wash. 236, 60 Pac. 412, 79 8 S. W. 554, 9 A. S. R. 344; Foley v.
A. S. R, 928.
Ruley, 50 W. Va. 158, 40 S. E. 382.
15. Elston v. Castor, 101 Ind. 426, 55 L.R.A. 916.
51 Am. Rep. 754; Adams v. Dyer, 8
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lien of the latter will prevail over the rights of his rival.19 The
reason for refusing to permit a preference to a diligent judgment
creditor is that the whole policy of the law in respect to the prefer
ences of prior judgment liens against real estate would be subverted,
if a junior judgment creditor could acquire a preference merely by
virtue of superior diligence in taking proceedings to enforce his lien.20
Accordingly, where an heir elected to take land instead of money,
under a power contained in the testator's will, and had the land con
veyed to his wife in fraud of his creditors, it was held that a defrauded
judgment creditor who sold the land as the property of the husband
did not thereby acquire a preference over prior liens, but all liens
attaching to the property were directed to be paid in their order
as to priority.1
XII. Set-off, Payment and Satisfaction of Judgments
Set-off
287. General Principles.—The basis of the right to set off judg
ments is not different from the right, to set off mutual claims of any
kind.2 The manner in which the action of a court of law may be
obtained in reference to a right of set-oS is by motion made to the
court,8 notice of which motion should be duly given to the adverse
party.4 The general rule appears to be that one judgment may be
set off against another, although all the parties to the different records
are not the same.5 Where a judgment is obtained by a plaintiff
against several defendants, one of them is entitled to have set off
against such judgment another judgment which he had recovered
against the plaintiff, especially if the latter is insolvent.6 On the
other hand, it has been ruled that judgments between joint plaintiffs
and joint defendants should be between the same group of parties
in order to be available as a set-off.7
288. At Common Law.—The power to set off one judgment against
another between the same parties existed at common law,8 was not
19. Foley v. Ruley, 50 'W. Va. 158, 9 S. E. 1058, 17 A. S. R. 36.
40 S. E. 382, 55 L.R.A. 916.
4. Cleveland v. McCanna, 7 N. D.
20. Jackson v. Holbrook, 36 Minn. 455, 75 N. W. 908, 66 A. S. R. 670,
494, 32 N. W. 852, 1 A. S. R. 683. 41 L.R.A. 852.
1. Henderson v. Henderson, 133 Pa
5. Skrine v. Simmons, 36 Ga. 402,
St. 399, 19 Atl. 424, 19 A. S. R. 650. 91 Am. Dec. 771; Ballinger v. Tarbell,
2. Benson v. Haywood, 86 la. 107, 16 la. 491, 85 Am. Dec. 527.
53 N. W. 85, 23 L.R.A. 335. As to
6. Hunt v. Conrad, 47 Minn. 557,
set-off generally, see Set-off and 50 N. ,W. 614, 14 L.R.A. 512.
Counterclaim.
7. Collins v. Campbell, 97 Me. 23,
3. Scott v. Rivers, 1 Stew. & P. 53 Atl. 837, 94 A. S. R. 458.
(Ala.) 24, 21 Am. Dec. 646; Porter 8. Simmons v. Reid, 31 S. C. 389,
v. Liscom, 22 Cal. 430, 83 Am. Dec. 9 S. E. 1058, 17 A. S. R. 36.
76: Simmons v. Reid, 31 S. C. 389.
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derived from any statute,9 and has been exercised by the courts from
time immemorial.10 Accordingly courts of common law to-day have
equitable jurisdiction in cases of set-off independently of statute.11
The exercise of the power depends mainly on the general jurisdiction
of the court over its suitors and process,12 and may be said to be part
of the inherent powers of courts in the administration of justice.18
289. In Equity.—The right to set off one judgment against an
other is exercised not only by courts of law, but by courts of equity.14
Since the allowance of the right of set-off even at law is based on
equitable principles,15 a court of equity, in exercise of its discretion,
will see that the allowance of the relief does not run counter to any
established principle of law or equity.18 But in equity the allowance
of a set-off is considered more a matter of right in a proper case than
at law.17 Although generally an injunction is not a proper means
of compelling an allowance of a setroff, yet it seems that it may be
issued where the judgment creditor is insolvent.18 Similarly it has
been held that where a railroad conductor on a freight train has
recovered a judgment against the railroad company for personal
injuries from an accident on the road, and he is insolvent, the col
lection of so much of such judgment as will be sufficient to protect
the company may be enjoined, to await the result of a suit against
the company for injuries, arising from the same accident, to a pas
senger on the train who was wrongfully given passage by the con
ductor against the rule of the company, the conductor's act being the
proximate cause, as between him and the company, of the injury to
such passenger, and' the company being entitled to collect the amount
which it may, in the suit by the passenger, be compelled to pay.19
9. Scott v. Rivers, 1 Stew. & P.
13. Leitz v. Hohman, 207 Pa. St.
(Ala.) 24, 21 Am. Dec. 646; Barbour 289, 99 A. S. R. 791. Generally as
v. Tiffin Nat. Exch. Bank, 50 Ohio 90, to the inherent powers of courts, see
33 N. E. 542, 20 L.R.A. 192; Ramsey's Courts, vol. 7, p. 1033 et seq.
Appeal, 2 Watts (Pa.) 228, 27 Am.
14. Hovey v. Morrill, 61 N. H. 9,
Dec. 301; Simmons v. Reid, 31 S. C. 60 Am. Rep. 315; Murray v. Skirm,
389, 9 S. E. 1058, 17 A. S. R. 36.
73 N. J. Eq. 374, 69 Atl. 496, 17 Ann.
Note : 23 L.R.A. 335.
Cas. 963 and note.
10. Barbour v. Tiffin Nat. Exch.
15. See infra, par. 292.
Bank, 50 Ohio 90, 33 N. E. 542, 20
16. Murray v. Skirm, 73 N. J. Eq.
L.R.A. 192; Ramsey's Appeal, 2 Watts 374, 69 Atl. 496, 17 Ann. Cas. 963
(Pa.) 228, 27 Am. Dec. 301.
and note.
11. Collins v. Campbell, 97 Me. 23,
17. Scott v. Rivers, 1 Stew. & P.
53 Atl. 837, 94 A. S. R. 458; Hovey (Ala.) 24, 21 Am. Dec. 646.
v. Morrill, 61 N. H. 9, 60 Am. Rep.
18. Jarrett v. Goodnow, 39 W. Va.
315.
602, 20 S. E. 575, 32 L.R.A. 321.
12. Scott v. Rivers, 1 Stew. & P.
19. Memphis, etc., R. Co. v. Greer,
(Ala.) 24, 21 Am. Dec. 646; Porter v. 87 Tenn. 698, 11 S. W. 931, 4 L.R.A.
Liscom, 22 Cal. 430, 83 Am. Dec. 76. 858.
Note: 23 L.R.A. 335.
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290. Character of Judgments Available as Set-off.—It is a funda
mental principle that in order to enable one party to set off a judg
ment against another, the two judgments must be mutual 20 and they
must be valid subsisting obligations, final in their nature. Hence,
judgments cannot be set off against each other where one of them
has been appealed from and the appeal is still pending and unde
termined.1 A mere claim not reduced to judgment cannot be set
off against a judgment,2 and in exercising the power of setting off
mutual judgments, the real and not the nominal parties are con
sidered.8 Furthermore both judgments must be between the parties
in the same capacity.4 It makes no difference, however, in the setting
off of judgments whether they were obtained in the same or a dif
ferent court,5 and judgments of different courts may be set off against
each other by the court in which one of the judgments was recovered.6
Although certain claims in their nature cannot be made the subject
of set-off, such as demands arising upon personal torts, as soon as
they are put into judgment they are placed upon the same legal foot
ing as all other judgments, irrespective of the nature of the action in
which they were recovered ; or, in other words, all the peculiar features
which may have characterized a claim are at once lost sight of and
merged when judgment is perfected on it, and the demand takes
rank equally among all other judgments as far as the right of set-off
is concerned.7 It is the general rule that a judgment founded on
contract may be set off against one founded on tort; 8 but it has been
said that if both judgments are founded on contract, or both on
tort, a presumption will arise that the set-off of dne against the other
should be allowed, though if one judgment is in contract, and the
other for a tort, which implies intent to injure, the presumption is
20. Benson v. Haywood, 86 la. 107, assignment on right of set-off, see
53 N. W. 85, 23 L.R.A. 335; Collins infra, par. 291.
v. Campbell, 97 Me. 23, 53 Atl. 837,
4. Hovey v. Morrill, 61 N. H. 9,
94 A. S. R. 458; Hovey v. Morrill, 60 Am. Rep. 315.
61 N. H. 9, 60 Am. Rep. 315; De Camp
5. Bloomstock v. Duncan, 2 McCord
v. Thomson, 159 N. Y. 444, 54 N. E. L. (S. C.) 318, 13 Am. Dec. 728 and
11, 70 A. S. R. 570; Cleveland v. note.
MeCanna, 7 N. D. 455, 75 N. W. 908,
6. People v. New York Common
66 A. S. R. 670, 41 L.R.A. 852.
Pleas, 13 Wend. (N. Y.) 649, 28 Am.
1. De Camp v. Thomson, 159 N. Y. Dec. 495.
444, 54 N. E. 11, 70 A. S. R. 570.
7. Barbour v. Tiffin Nat. Exch.
2. Smith v. Washington Gaslight Bank, 50 Ohio 90, 33 N. E. 542, 20
Co., 31 Md. 12, 100 Am. Dec. 49; L.R.A. 192.
Thorp v. Wegefarth, 56 Pa. St. 82, 93
8. Puett v. Beard, 86 Ind. 172, 44
Am. Dec. 789; MeKee v. Verner, 239 Am. Rep. 280; Barbour v. Tiffin Nat.
Pa. St. 69, 86 Atl. 646, 44 L.R.A. Exch. Bank, 50 Ohio 90, 33 N. E.
(N.S.) 727.
542, 20 L.R.A. 192.
3. Hovey v. Morrill, 61 N. H. 9,
60 Am. Rep. 315. As to effect of
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against a set-off, and the person asking for it, especially if the tort
feasor, must show some equity in its favor.9
291. Set-off of Judgments Assigned or Purchased.—In order that
a judgment may be available as a set-off, it must be owned absolutely
by the party seeking to use it for that purpose, but there is no objec
tion to a party purchasing a judgment for the purpose of using it as
a set-off, if this be done bona fide.10 Where a judgment is assigned,
questions may arise between the assignor and assignee in regard to
their respective rights under an attempted use of the judgment as a
set-off. Sometimes the right of set-off is considered as attaching to
judgments as soon as they are entered in favor of each party. Hence
a subsequent assignee of one of the judgments will take subject to
the equity of the set-off.11 This is particularly true where such
assignment was made so promptly as to excite a reasonable suspicion
that it was done to prevent the set-off.12 On the other hand, it has
been held that where a bona fide assignment has taken place, the
right of the assignor to have the judgment available as a set-off is
lost, on the ground that the real party is the assignee, and in exercis
ing the power of setting off judgments, regard is had to the real
rather than the nominal parties.18
292. Discretion of Courts as to Allowance.—The setting off of one
judgment against another is not a legal right,14 but is a matter of
grace,15 and the question whether a set-off should or should not be
decreed rests in the sound discretion of the court to which the applica
tion is made.16 Being discretionary, it has been ruled that the pro
priety of its exercise cannot be questioned on appeal,17 but it seems
clear that in proper cases, the action of a lower court in refusing to
set off one judgment against another may be reviewed on appeal by a
9. Leitz v. Hohman, 207 Pa. St. 289,
Note: 23 L.R.A. 335.
50 Atl. 808, 99 A. S. R. 791.
15. Scott v. Rivers, 1 Stew. & P.
10. People v. New York Common (Ala.) 24, 21 Am. Dec. 646; Thropp
Pitas, 13 Wend. (N. Y.) 649, 28 Am. v. Susquehanna Mut. Fire Ins. Co.,
Dec. 495.
125 Pa. St. 427, 17 Atl. 473, 11 A. S.
11. Bi-nson v. Haywood, 86 la. 107, R. 909.
53 N. W. 85, 23 L.R.A. 335.
16. Murray v. Skirm, 73 N. J. Eq.
Note: 23 L.R.A. 335.
374, 69 Atl. 496, 17 Ann. Cas. 963
12. Bloomstock v. Duncan, 2 Mc- and note; De Camp v. Thomson, 159
Cord L. (S. C.) 318, 13 Am. Dec. 728 N. Y. 444, 54 N. E. 11, 70 A. S. R.
and note.
570; Barbour v. Tiffin Nat. Exch.
13. Hovey v. Morrill, 61 N. H. 9, Bank, 50 Ohio 90, 33 N. E. 542, 20
6O Am. Rep. 315. Generally as to L.RA. 192 ; Ramsey's Appeal, 2 Watts
the effect of the assignment of a judg- (Pa.) 228, 27 Am. Dec. 301; Simment, see supra, par. 230 et seq.
mons v. Rcid, 31 S. C. 389, 9 S. E.
14. Thropp v. Susquehanna Mut. 1058, 17 A. S. R. 36.
Fire Ins. Co., 125 Pa. St. 427, 17 Atl.
17. Barbour v. Tiffin Nat. Exch.
473, 11 A. S. R. 909; Leitz v. Hoh- Bank, 50 Ohio 90, 33 N. E. 542, 20
man, 207 Pa. St. 289, 56 Atl. 868, L.R.A. 192.
99 A. S. R. 791.
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higher court.18 The action of a court of law in granting or refusing
a set-off is governed by the principles of equity 18 and justice,20 and
allowed only where good conscience requires it.1 It will never be
permitted when the effect would be to deprive a party of his legal
rights.2 Accordingly in the exercise of the power of set-off, equitable
rights of persons not parties to the suit may be considered and pro
tected.8 Since good conscience is far from requiring that an attorney's
claim for services in securing the judgment should yield to the claim
of those holding rights adverse to his clients, it is a general rule
that a judgment creditor cannot defeat the attorney's Hen, even by
giving the attorney notice of an intended set-off.4
Payment
293. Generally.—At one time it was held that payment was not a
good plea to an action on a judgment, but the propriety of such
plea is now well settled.5 The general principles of payment are fully
treated elsewhere in this work,6 and the application of these prin
ciples to the payment of judgments does not present many problems,
since the same general principles as to what constitutes payment or
as to whom payment may be made, and similar matters hold true in
reference to the payment of judgments as in other cases of payment.
One aspect of the subject of the payment of judgments is closely re
lated both to the assignment of judgments and to the satisfaction of
judgments. When a party makes payment of a judgment, the pay
ment may be preceded by or accompanied with an assignment of the
judgment, and the effect of the payment may or may not, according
to circumstances, constitute a satisfaction of the judgment.7 It may
also be here remarked that under certain circumstances the payment
of a judgment is a prerequisite to the bringing of a suit on the same
cause of action. Thus the payment of the costs of a suit which has
been dismissed by the plaintiff may be required as a condition prece
dent to the bringing of a second suit.8 The subject of presumption
of payment of judgments from lapse of time is considered elsewhere.9
18. Leitz v. Hohman, 207 Pa. St. 9 S. E. 1058, 17 A. S. R. 36.
289, 56 Atl. 868, 99 A. S. R. 791.
4. Puett v. Beard, 86 Ind. 172, 44
19. Collins v. Campbell, 97 Me. 23, Am. Rep. 280.
53 Atl. 837, 94 A. S. R. 458: Leitz 5. See infra, par. 385.
v. Hohman, 207 Pa. St. 289, 56 Atl.
6. See Payment.
868, 99 A. S. R. 791.
7. As to assignment of judgments,
20. Hovey v. Morrill, 61 N. H. 9, see supra, par. 226 et seq. As to
60 Am. Rep. 315.
satisfaction of judgments, see infra,
1. Puett v. Beard, 86 Ind. 172, 44 par. 298 et seq.
Am. Rep. 280.
8. Sweenev v. Sweeney, 119 Ga. 76,
2. Cleveland v. McCanna, 7 N. D. 46 S. E. 76; 100 A. S. R. 159. And
455. 75 N. W. 908, 66 A. S. R. 670, see Costs, vol. 7, p. 797.
41 L.R.A. 852.
9. See infra, par. 357. And see
3. Simmons v. Reid, 31 S. C. 387. generally, Payment.
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294. What Constitutes Payment.—Ordinarily the payment of a
judgment must be made in money,10 but sometimes by agreement of
the parties payment may be made in kind, as for example by the
delivery of a designated quantity of a specified article.11 The volun
tary acceptance of the money or other medium of payment by the
holder of a judgment, in full settlement, has the usual effect of dis
charging the debt completely.12 Execution whereby a plaintiff seizes
goods sufficient to satisfy his judgment may likewise have the effect
of discharging the debt. At least the goods cannot be released and
the judgment revived to the prejudice of subsequent judgment
creditors.18 The general rule is that a new note, though reduced to
judgment, does not operate as a payment unless the parties so intended
or agreed, and the burden of showing such intention and agreement
rests always upon him who claims the benefit of the discharge. Where
it is doubtful as to the intended effect, a renewal, in whatever form
presented, is not a payment. It has been held that even a negotiable
note, accompanied by a receipt in full, does not extinguish a judg
ment.14 Hence it is that a note taken by a judgment creditor in
consideration of his judgment, although made by a person not bound
by the judgment, will not extinguish the judgment without an agree
ment by the creditor that the note is to operate as a payment,15 or
unless the creditor is guilty of laches in not presenting the note for
payment in due time. The giving of a note ordinarily has the effect
of merely postponing payment of the old debt until a default is
made in the payment of the note.16 On the same principle a judg
ment obtained on a judgment is not, per se, satisfaction of the first.17
295. To Whom Payment May Be Made.—The payment of a judg
ment, in order to be effective as a release, must be made to the proper
parties, and if made to a person not authorized to receive it, it will
not operate as a satisfaction of the judgment.18 Ordinarily the legal
owner of the judgment is the proper party to whom payment must
be made, and if payment is made to one not having the legal title,
the burden is on the party paying to show that the person to whom
the payment was made had, at the time, the right to receive pay
ment.19 The authorities are not agreed as to the extent of the power
10. See Monet.
42 L.R.A.(N.S:) 1010.
11. Maute v. Gross, 56 Pa. St. 250,
16. Mitchell v. Hockett, 25 Cal. 538,
94 Am. Dec. 62.
85 Am. Dec. 151.
12. Gates v. Steele, 58 Conn. 316,
17. Cole v. Robertson, 6 Tex. 356,
20 Atl. 474, 18 A. S. R. 268 and note. 55 Am. Dec. 784. And see supra, par.
13. Hunt v. Breading, 12 Serg. & 246.
R. (Pa.) 37, 14 Am. Dec. 665.
18. Cooper v. Greenleaf, 84 Kan.
14. Dunn v. Bank of Union, 74 W. 499, 114 Pac. 1086, 35 L.R.A.(N.S.)
Va. 594, 82 S. E. 758, L.R.A.1915B 1090.
168.
19. Seymour v. Smith, 114 N. T.
15. Sullivan v. Simpson, 66 W. Va. 481, 21 N. E. 1042, 11 A. S. R. 683.
350, 66 S. E. 497, 19 Ann. Cas. 480.
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of a prochein ami of a minor to accept payment of a judgment in
behalf of such minor. While some courts have held that payment of
a judgment to the next friend of the infant on whose behalf it was
recovered will absolve the debtor from further liability, under a
statute permitting the appointment of such next friend, and authoriz
ing the requirement of a bond from him to account to the infant for
moneys collected,20 the weight of authority, in the absence of statute,
is against the right of the next friend to receive payment of, and
satisfy, a judgment recovered in behalf of an infant. Accordingly
money recovered in an action brought by the next friend in behalf of
minor children should not be paid to the next friend, but must be
paid into court, subject to the order of the legally appointed guardian
of the infants.1 There are cases, however, which hold that the next
friend is entitled to receive the amount of a judgment and enter a
satisfaction, where the infant has no regular general guardian, even
in the absence of any statute conferring that power.2
296. Effect of Payment Generally.—In regard to liens, the usual
effect of the payment of a judgment is to discharge the lien incident
thereto.8 It has been held by some courts that on payment of a judg
ment the defendant may be denied any standing in court to take an
appeal from such judgment to a higher tribunal,4 but the weight of
authority is apparently to the effect that a defendant does not waive
the right to appeal and to reverse the judgment for error, by paying
the amount thereof, either before or after taking his appeal, no matter
whether the payment is made voluntarily or after execution has
issued and been served upon him.5 The payment of a judgment for
costs in an unsuccessful suit may restore the plaintiff to his status
quo ante in regard to his relationship and rights respecting the defend
ant. For example, if a stockholder of a corporation brings an action
against it and fails, the payment by him of the judgment for costs
puis him in the same relations to it that he had occupied before. The
directors cannot resist his application to transfer his stock by setting
up a claim that the corporation, by reason of the suit, was obliged to
pay out large sums for counsel fees and expenses in the litigation
which were not covered by the taxable costs.6
297. Extinguishment of Debt and Judgment.—Whoever is inter
ested may, for the purpose of protecting his rights, .make payment
20. Baker v. Pere Marquette R. Co., (Miss.) 35, 48 Am. Dec. 734. And see
142 Mich. 497, 105 N. W. 1116, 7 supra, par. 273.
Ann. Cas. 605, 3 L.R.A.(N.S.) 76.
4. State v. Conkling, 54 Kan. 108,
1. Miles v. Kaigler, 10 Yerg. (Tenn.) 37 Pac. 992, 45 A. S. R. 270 and note.
10, 30 Am. Dec. 425.
5. Note: 45 A. S. R. 272. And see
Note: 11 L.R.A.(N.S.) 913.
Appeal and Error, vol. 2, p. 64 et
2. Note: 11 L.RA.(N.S.) 914. And seq.
see Infants, vol. 14, p. 288.
6. Cassagne v. Marvin, 143 N. Y.
3. Banks v. Evans, 10 Smedes & M. 292, 38 N. E. 285, 25 L.R.A. 670.
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of a judgment and in proper cases be entitled in equity to subrogation
save as against intenening rights of third parties.7 Where a party
in interest, such as a junior judgment creditor, is unable to procure
an assignment of a prior judgment, and in order to protect his
interest buys in the defendant's property at a sheriff's sale and pays
to the sheriff the amount of the plaintiff's judgment whereupon satis
faction is entered, the party making payment will be entitled to be
subrogated to the rights of the execution plaintiffs, and to have the
satisfaction canceled, provided the rights of other parties have not
intervened.8 Such payment does not amount to the act of a mere
intermeddler or volunteer, and therefore the right of subrogation
will in such cases be sustained.9 This equitable doctrine is applicable
in all ca«es where a payment has been made under a legitimate and
fair effort to protect the ascertained interests of the party paying, and
when intervening rights are not legally jeopardized or defeated.1"
The effect of payment in all such cases is largely one of intention
of the parties. Where by payment it is intended that the judgment
should be satisfied, the law will give effect to such intent and the lien
of the judgment will be discharged.11 Where, however, a judgment
is paid by a third party, the intent to keep the judgment alive must
be manifest either by a direct agreement to that effect or by the taking
of an assignment for that purpose.12 But a defendant in execution
has no power to purchase a judgment and to keep it open for his
own debt, and payment by him ordinarily has the effect of discharg
ing the judgment.18 It seems that payment of a judgment by the
sheriff, without the knowledge of the defendant in execution, is a dis
charge thereof, and has the same effect as if made by the defendant,14
and it has been held that a sheriff who pays the amount of the execu
tion to the plaintiff without intimating that he had advanced the
money cannot keep the judgment alive to sue the defendant upon
the same as assignee either in law or in equity.15 It has always been
held that actual payment of a debt by one joint debtor inures for
the benefit of all, provided that such was the intention of the parties.
But the mere payment of money by a debtor to a creditor will not
operate to discharge a debt, when it appears that it was not intended
7. Bennett v. Firet Nat. Bank, 128
12. Fowler v. Wood, 31 S. C. 398,
la. 1, 102 N. W. 129, 5 Ann. Cas. 899. 10 S. B. 93, 5 L.R.A. 721.
8. Mosier's Appeal, 56 Pa. St. 76,
Note: 23 L.R.A. 130.
93 Am. Dec. 783.
13. Fowler v. Wood, 31 S. C. 398,
9. Bennett v. First Nat. Bank, 128 10 S. E. 93, 5 L.R.A. 721.
Ia. 1, 102 N. W. 129, 5 Ann. Cas. 899.
14. Boron v. McGehee, 6 Port.
10. Mosier's Appeal, 56 Pa. St. 76, (Ala.) 432, 31 Am. Dec. 695.
93 Am. Dec. 783. And see Subroqa15. Whittier v. Heminway, 22 Me.
tion.
238, 38 Am. Dec. 309.
11. Note: 54 Am. Dec. 369.
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to have that effect.16 If payment and satisfaction of a judgment are
intended a payment by any one of two or more, jointly, or jointly
and severally bound, is payment by all, and any of the parties may
take advantage of it and plead it to an action brought by a satisfied
creditor, or in his name by the sureties.17
Satisfaction
298. In General.—"Satisfaction" is a technical term, and in its
application to judgments it means the payment of the money due
by the judgment, which payment must be entered of record.18 The
satisfaction of a judgment is not the same as a release. At common
law a judgment could be released, but a release was always under
seal,19 and a parol release of a judgment for money, in consideration
of a payment of a smaller sum, was invalid at common law.20 Hence
the rule to-day is that a judgment can be released at law only by
specialty. In equity, however, a parol release is sufficient, if based
on a proper consideration.1 The mere levy of an execution on per
sonal property of sufficient value to satisfy the same does not operate
as a satisfaction of the judgment,2 although it may extinguish the
judgment and destroy the judgment lien,8 and it has been held that
the fact that there is money in the hands of the sheriff under a sale
of lands, sufficient to satisfy a judgment prior to that on which the
lands were sold, is not per se a satisfaction of such prior judgment.4
On this point, however, the authorities do not appear to be uniform,
for a sale of goods under execution has been held to be a satisfaction
of the fi. fa., even though the goods do not belong to the judgment
debtor, and though the real owner afterwards recovers the value of
them from the sheriff and judgment creditor.5 A dismissal by agree
ment of a writ of error from a judgment does not bar or satisfy the
judgment, though made on the suggestion that the matters in dif
ference have been settled. It merely purges or releases the error,
leaving the judgment to stand, and does not preclude the plaintiff
16. Brown v. White, 29 N. J. L. 514, Schidler, 130 Ind. 214, 29 N. E. 1071,
80 Am. Dec. 226.
15 L.R.A. 89; Smith v. Condon, 174
17. Sherwood v. Collier, 14 N. C. Mass. 550, 55 N. E. 324, 75 A. S. R.
380, 24 Am. Dec. 264.
372.
18. Planters' Bank of State v. Cal3. Reynolds v. Ingersoll, 11 Smedes
vit, 3 Smedes & M. (Miss.) 143, 41 & M. (Miss.) 249, 49 Am. Dec. 57;
Am. Dec. 616.
Ex parte Lawrence, 4 Cow. (N. Y.)
19. Mitchell v. Hawley, 4 Denio (N. 417, 15 Am. Dec. 386.
Y.) 414, 47 Am. Dec. 260.
4. Bank of Pennsylvania v. Winger,
20. Weber v. Couch, 134 Mass. 26, 1 Rawle (Pa.) 295, 18 Am. Dec. 633.
45 Am. Rep. 274.
6. Jones v. Burr, 5 Strob. L. (S. C.)
1. Whitehill v. Wilson, 3 Pen. & W. 147, 53 Am. Dec. 699. As regards the
(Pa.) 405, 24 Am. Dec. 326. As to satisfaction of an execution, see Exereleases generally, see Release.
cutions, vol. 10, p. 1367.
2. Union Cent. Life Ins. Co. v.
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from insisting that the judgment has not been paid.6 Nor can a
proceeding which is void, and confers no right, operate as a satis
faction of the judgment. Hence a void sale will not operate as a
satisfaction of a judgment, especially when the defendant on account
of its invalidity recovers back possession of it.7 It may be added that
the arrest and commitment of a defendant on a capias ad satisfacien
dum is not a satisfaction of the judgment. At most it operates as a
suspension of the other remedies during its continuance, and whenever
it terminates without the consent of the .creditor, the plaintiff is re
stored to them as fully as if he had never made use of any. Thus the
escape of a defendant by his breach of prison bonds will not affect
the lien of the judgment.8
299. Authority to Satisfy Judgments.—An attorney may, by vir
tue of his general authority in a case, receive payment of the judg
ment and satisfy the same; no special authority being requisite to
empower him to do this. When employed to prosecute a suit to judg
ment, his implied authority is not terminated upon the rendition of
judgment, and is sufficient to empower him to receive the amount of
the judgment and acknowledge satisfaction.9 But such an attorney
cannot, without special authority, satisfy the judgment without pay
ment in full, for his implied authority does not empower him to
compromise the amount of the judgment, or accept less than the full
amount thereof in satisfaction.10 While it has been held that a next
friend suing on behalf of an infant has no power to settle or com
promise a judgment without the express sanction of the court,11 it
has also been held that an attorney employed by the prochein ami
of an infant, where there is no guardian, is clothed with authority
to receive and receipt for money due upon a judgment entered upon
a verdict in a suit for damages suffered by an infant, and that the
payment by the defendant to the attorney of record will be binding
upon the infant.12 A town council has no authority to satisfy a
judgment obtained by the town upon payment of the costs of the
action, since such satisfaction is in fact a gift to the judgment debtor
which the council has no power to make.18
6. Fletcher v. Parker, 53 W. Va. attorney to accept payment and enter
422, 44 S. E. 422, 97 A. S. R. 991. satisfaction of judgments, see Attor7. Towusend v. Smith, 20 Tex. 465, neys at Law, vol. 2, p. 1005 et seq.
70 Am. Dec. 400.
11. Fletcher v. Parker, 53 W. Va.
8. Tayloe v. Thomson, 5 Pet. 358, 422, 44 S. E. 422, 97 A. S. R. 991
8 U. S. (L. ed.) 154. And see Exe- and note.
cutions, vol. 10, p. 1390 et seq.
12. State v. Ballinger, 41 Wash. 23,
9. Note: 132 A. S. R. 174.
82 Pac. 1018, 3 L.R.A.(N.S-) 72. And
10. Kirk's Appeal, 87 Pa. St. 243, see Infants, vol. 14, p. 288.
30 Am. Rep. 357.
13. Farnsworth v. Wilbur. 49 Wash.
Note: 132 A. S. R. 175.
416, 95 Pac. 642, 19 L.R.A.(N.S.) 320
Generally as to the authority of an and note.
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300. Right to Entry of Satisfaction.—At the common law, the
defendant, upon motion in court, could have satisfaction entered of
record. Under statutes the plaintiff or his attorney, as of his own
motion, may be authorized to enter satisfaction without the authority
of the court, and it may be made his duty tovdo so.14 When a judg
ment has once been duly paid, the defendant has an absolute right to
have satisfaction entered of record, and this right is not impaired
by the lapse of years.15
301. Effect of Satisfaction.—The effect of the satisfaction of a
judgment may be regarded from the point of view of the subsequent
rights of the parties themselves or from the consequences resulting
therefrom affecting the rights of other parties. The satisfaction of
an execution is not a voluntary payment, so as to deprive the judg
ment debtor of the right to apply for a new trial for newly discovered
evidence, and demand a restitution of the amount paid,16 but it has
been held that on the filing of what, in legal effect, is the satisfaction
of a judgment, an appellate court has jurisdiction to declare the
satisfaction and dismiss the writ of error.17 It seems that no effect
need be given to the satisfaction of a judgment which the parties at
the time of entry of the satisfaction did not intend should be given
to it. For this reason it has been held that a formal satisfaction of
a debt, without payment, where it is intended that" discharge shall
take effect only on such payment, does not prevent the plaintiff from
enforcing the collection of his claim.18 Satisfaction by an indorser
of a promissory note of a judgment against himself does not neces
sarily have the effect of a satisfaction of a judgment rendered in the
same proceeding in favor of the plaintiff against the maker on the
same note, but if a surety discharges a joint judgment against him
self and principal, the judgment against both is satisfied and its legal
etlicacy destroyed.19 Satisfaction in favor of one joint tortfeasor of
a judgment entered against several defendants will operate as a
satisfaction in favor of all, notwithstanding the insertion of a stipu
lation that it is not intended to relinquish the judgment against those
not expressly released.20
14. Nichols v. Dissler, 31 N. J. L. Falls Opera-House Co., 23 Mont. 33,
461, 86 Am. Dec. 219.
57 Pac. 445, .75 A. S. R. 499, 45 L.R.A.
15. Wilson v. Brookshire, 126 Ind. 285. In this connection compare the
497, 25 N. E. 131, 9 L.R.A. 792.
rights of assignees of judgments who
16. Chambliss v. Hass, 125 1a. 484, desire to keep them alive and valid
101 N. W. 153, 3 Ann. Cas. 16, 68 after payment. See supra, par. 234.
L.R.A. 126 and note. And see New
19. Lyon v. Boiling, 9 Ala. 463, 44
Trial.
Am. Dec. 444.
17. Ducey v. Patterson, 37 Colo. 216,
20. Ducey v. Patterson, 37 Colo. 216,
86 Pac. 109, 119 A. S. R. 284, 11 Ann. 86 Pac. 109, 119 A. S. R. 284, 11 Ann.
Cas. 393, 9 L.R.A.(N.S-) 1066.
Cas. ^93, 9 L.R.A.(N.S-) 1066.
18. Merchants' Nat. Bank v. Great
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302. Setting Satisfaction Aside.—On proper grounds an entry of
satisfaction of a judgment may be vacated,1 either by motion 2 or by
an independent proceeding for that purpose.8 When a motion is
the procedure adopted, it is a matter for the court to consider rather
than a clerk of the court, for the setting aside of the vacation of a
judgment is a judicial act,4 and involves the exercise of a sound
judicial discretion.5 Whatever mode of procedure is pursued to
cancel the record of the satisfaction of a judgment, the remedy sought
is governed by equitable rules, the ultimate question being whether,
it is inequitable for the person relying thereon to avail himself of
the entry of satisfaction.6
303. Grounds for Vacating Satisfaction.—A court of chancery has
jurisdiction to vacate a satisfaction of judgment effected through a
void execution sale of lands.7 Thus a sale and entry of satisfaction
may be set aside where the description of the land sold is such that
it cannot be located,8 and if a plaintiff purchases property at his own
execution sale, and satisfies his judgment against the execution defend
ant pro tanto out of the proceeds, he is entitled to have such satisfac
tion annulled, upon his being subsequently compelled to account to
a third person as the owner of such property.9 Similarly if property
sold as the judgment debtor's and purchased at a sheriff's sale by the
judgment creditor is not in fact the judgment debtor's property, and
the execution has been returned satisfied, the satisfaction may be
vacated.10 Another instance in which the vacation of satisfaction
has been sustained is where the execution was void because not signed
by the clerk in office at the time of its issuing.11 Where an attorney
exceeds his authority in entering a satisfaction of a judgment with
out any actual receipt of the money, such an entry of satisfaction
may be vacated as far as the rights of the parties are concerned. But
where the rights of third persons intervene, the question of estoppel
may come in, as it would operate as a fraud upon an innocent pur1. As to grounds, see infra, par. 303.
7. Merguire v. O'Donnell, 139 Cal.
2. Merguire v. O'Donnell, 139 Cal. 6, 72 Pac. 337, 96 A. S. R. 91; Ballard
6, 72 Pac. 337, 90 A. S. R. 91.
v. Scruggs, 90 Tenn. 585, 18 S. W. 259,
3. Piano Mfg. Co. v. Thompson, 21 25 A. S. R. 703.
S. D. 300, 112 N. W. 149, 130 A. S.
8. Hughes v. Streeter, 24 111. 647, 76
R. 722, 11 L.R.A.(N.S.) 396; Ballard Am. Dec. 777.
v. Scruggs, 90 Tenn. 585, 18 S. W. 259,
9. De Loach Mill Mfg. Co. v. Little
25 A. S. R. 703.
Rock Mill, etc., Co., 65 Ark. 467, 47
4. Hughes v. Streeter, 24 111. 647, S. W. 118, 67 A. S. R. 942.
76 Am. Dec. 777.
10. Sturdivant v. Ward, 90 Ark. 321,
5. Piano Mfg. Co. v. Thompson, 21 119 S. W. 247, 134 A. S. R. 32 and
S. D. 300, 112 N. W. 149. 130 A. S. note; Magwire v. Marks, 28 Mo. 193,
R. 722, 11 L.R.A.(N.S.) 396.
75 Am. Dec. 121.
6. Piano Mfg. Co. v. Thompson, 21
11. Merguire v. O'Donnell, 139 Cal.
S. D. 300, 112 N. W. 149, 130 A. 6, 72 Pac. 337, 96 A. S. R. 91.
S. R. 722, 11 L.R.A.(N.S-) 396.
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chaser without notice to allow a judgment, which, when he purchased,
bore upon its face the evidence that it was satisfied, to be opened and
used as a lien upon the property purchased, even though it should
be afterwards made to appear that the satisfaction was improperly
entered.12 On the other hand, whenever it would be inequitable to
set aside a satisfaction of a judgment, the court will refuse to permit
it to be done.18 For example the satisfaction of a judgment by the
money secured by execution sale of exempt property will not be.
canceled, although the debtor recovers a judgment against the sheriff
for the value of the property, so that the plaintiff gains nothing by the
levy, where the plaintiff acted knowingly and maliciously, and caused
the defendant more expense in defending his rights than the amount
of the judgment.14
XIII. Revival of Judgments
304. In General.—The revival of a judgment means simply a new
award of execution process for its collection.15 When execution can
not be issued on a judgment which is nevertheless still valid and
effective, the judgment is said to be dormant. The occasions on which
a judgment becomes dormant may be either on the death of the
party or through lapse of time and want of execution. In the former
case the judgment may be revived in the name of the representative
of such party, the effect of which is to restore the same to full force
and give it effect for the ensuing period of years without execution,
to the same extent as a revivor in the case of a judgment that has
become dormant for want of an execution.10 It should be noted that
the judgment lien exists after the death of a party has abated the
cause, but execution cannot issue until the judgment has been
revived.17 A failure to revive a judgment against a corporation,
while preventing its enforcement against the company, does not
destroy its effect as evidence of the validity, character, and amount
of the creditor's claim in proceedings to enforce the liability of
stockholders for the debts of the corporation.18
305. Manner of Revival.—The ordinary means of reviving a judg
ment is by writ of scire facias.19 The subject of scire facias is fully
12. Wheeler v. Alderman, 34 S. C.
16. Manlev v. Maver, 68 Kan. 377,
533, 13 S. E. 673, 27 A. S. R. 842.
75 Pac. 550," 1 Ann. Cas. 825.
13. Piano Mfg. Co. v. Thompson,
17. Jones v. Jones, 1 Bland (Md.)
21 S. D. 300, 112 N. W. 149, 130 A. 443, 18 Am. Dec. 327.
S. R. 722, 11 L.R.A.(N.S.) 396.
18. Douglass v. Loftus, 85 Kan. 720,
14. Piano Mfg. Co. v. Thompson, 119 Pac. 74, L.R.A.1915B 797, Ann.
21 S. D. 300, 112 N. W. 149. 130 A. Cas. 1913A 378.
S. R. 722, 11 L.R.A.(N.S.) 396.
19. Lawson v. Jordan, 19 Ark. 297.
15. Lyon v. Cleveland, 170 Pa. St. 70 Am. Dec. 596; Lyon v. Cleveland,
611, 33 Atl. 143', 50 A. S. R. 782, 30 170 Pa. St. 611, 33 Atl. 143, 50 A.
L.R.A. 400.
S. R. 782, 30 L.R.A. 400.
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treated elsewhere in this work,20 and there is no necessity for its dis
cussion here except to say that when the revival is made after the
usual period of limitation of five years, the writ is designated as a
scire facias quare executionem non.1 If issued before the expiration
of such period, it is a scire facias to revive and continue the lien of
the judgment for another period of five years. Judgment of revival
may be had also by the consent of the defendant without a writ, and
such a revival is known as an amicable scire facias, and authorizes the
prothonotary to enter judgment against the defendant for the amount
due on the judgment, and that the lien of the judgment be extended
for another period. This judgment may be again revived as often as
the lapse of time may require, either amicably or by writ, and the
• right of the plaintiff to resort to the real estate owned by the defendant
when the judgment was entered is thereby preserved.2 But a revival
of a judgment by suit for that purpose is not the only method of
obtaining enforcement of a judgment after a lapse of five years from
its entry. Sometimes such execution is allowed merely by obtaining
the leave of court on motion in the original proceedings.8 It seems
clearly to be within the power of the legislature by act of assembly
to preserve the lien of judgments without requiring the issuance of
a writ of scire facias.4 A judgment may be revived by a civil action,
under a statute providing that there shall be but one form of civil
action, notwithstanding the existence of another statute authorizing
an execution to issue, by leave of court, after five years from the
entry of judgment.5 Likewise a petition in equity, in a creditor's
suit, by a judgment plaintiff against the representatives of the deceased
debtor, may be the equivalent of suing out a scire facias to revive the
same, for tbe purpose of giving him the full benefit of his lien in
obtaining priority in satisfaction.6
306. Time.—In most jurisdictions statutory provisions exist as to
the period of time within which proceedings for the revival of judg
ment must be instituted or a writ of execution issue to prevent a
judgment from becoming dormant. Such period is frequently fixed
at five years after its entry or after the issuance of the last preceding
writ of execution or revival,7 and the theory of the law is that after
such time it may be presumed that the defendant may have a valid
defense against an execution, and therefore he is given an opportunity
20. See Scire Facias.
4. Bank oi Missouri v. Wells, 12
1. Lyon v. Cleveland, 170 Pa. St. Mo. 361, 51 Am. Dec. 163.
611, 33 Atl. 143, 50 A. S. R. 782, 30
5. Haupt v. Burton, 21 Mont. 572,
L.R.A. 400.
55 Pac. 110, 69 A. S. R. 698.
2. Lyon v. Cleveland, 170 Pa. St.
6. Coombs v. Jordan, 3 Bland (Md.)
611, 33 Atl. 143, 50 A. S. R. 782, 30 284, 22 Am. Dec. 236.
L.R.A. 400.
7. State v. Dixon, 90 Kan. 594, 135
3. Haupt v. Burton, 21 Mont. 572, Pac. 568, 47 L.R.A.(N.S.) 905.
65 Pac. 110, 69 A. S. R. 60S.
R. C. L. Vol. XV.—53.
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to show it before his land is seized.8 When either the plaintiff or the
defendant dies after the entry of judgment, it is customary to pro
vide a period, such as two yeaxs, within which such judgment may
be revived.9 The same proceedings are usually required to revive a
judgment against a municipal corporation as in the case of judg
ments against ordinary parties.10 On the other hand, statutory pro
visions limiting the time within which a revivor of an action or
judgment must be had in case of the death of one or more of the
parties thereto need not necessarily include the state or apply to it.
Accordingly, it has been held that in order to keep alive a judgment
in favor of the state, perpetually enjoining the maintaining of a
common nuisance under the prohibitory liquor law on certain prem
ises, it is not necessary that an execution be issued upon the judgment*
within five years from the rendition of it, as is required to prev<uu
dormancy of an ordinary judgment.11
307. Parties.—Those who are not made parties to proceedings for
the revival of judgments usually are not bound thereby.12 Hence it
is the rule that all parties to the original judgment, if living and
not discharged, must be made parties to the proceedings to renew
or revive such judgment.1* If a judgment is revived which was
obtained against a person subsequently found to be of unsound mind,
his committee should be joined as parties.14 It is likewise proper to
join the wife of a party where interest in a homestead may be affected
by the revival proceedings.15 Not only should the parties directly
interested be joined as parties in the revival proceedings, but terre
tenants should also be joined.16 When action is revived in an ap
pellate court against an administrator, he becomes a party to it for
all purposes, and if it is remanded to a lower court, he is a party
to the action in such lower court. Hence it is unnecessary, in such
case, for the lower court to enter any further order of revival against
him.17 Finally it may be stated that under a law requiring all suits
to be brought in the name of the real party in interest a suit to revive
a judgment should be brought in the name of the assignee thereof.18
8. Sherrard v. Johnston, 193 Pa. St.
14. Note: 21 Am. Rep. 33.
166, 44 Atl. 252, 74 A. S. R. 680.
15. Baxter v. Dear, 24 Tex. 17, 76
9. Manley v. Mayer, 68 Kan. 377, Am. Dec. 89.
75 Pac. 550, 1 Ann. Cas. 825; State
16. Wright v. Rvland, 92 Md. 645,
v. Dixon, 90 Kan. 594, 135 Pac. 568, 48 Atl. 163, 49 Atl. 1009, 53 L.R.A.
47 L.R.A.(N.S.) 905.
702; Chahoon v. Hollenback, 16 Serg.
10. Note: 2 L.R.A. (N.S.) 855.
& R. (Pa. St.) 425, 16 Am. Dec. 587;
11. State v. Dixon, 90 Kan. 594, 135 Lvon v. Cleveland, 170 Pa. St. 611, 33
Pac. 568, 47 L.R.A. (N.S.) 905 and Atl. 143, 50 A. S. R. 782, 30 L.R.A.
note.
400.
12. Wright v. Ryland, 92 Md. 645,
17. Cannon v. Cooper, 39 Miss. 784,
48 Atl. 163, 49 Atl. 1009, 53 L.R.A. 80 Am. Dec. 101.
702.
18. Haupt v. Burton, 21 Mont. 572,
13. Miller v. Melone, 11 Okla. 241, 55 Pac. 110, 69 A. S. R. 698.
67 Pac. 479, 56 L.R.A. 620.
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308. Questions Considered in Proceedings to Revive.—An attack
upon a judgment in a proceeding to revive it is a collateral attack,
and can avail only when there is an absolute want of jurisdiction
either of the parties or of the subject matter,19 and it is well settled
that in such proceedings no objections can be raised which were or
might have been taken in the original proceedings.1 But a person
summoned to show cause why a dormant judgment should not be
revived against him may interpose the defense that such judgment
is void, because the court pronouncing it had no jurisdiction over
him, when such lack of jurisdiction appears on the face of the record
of such judgment.2
309. Effect of Revival.—A valid order of revival of a judgment
constitutes an affirmation that the- judgment is unpaid, since it
amounts to a judicial determination to that effect at the instance of
the plaintiff and on notice to the defendant. When a judgment has
become dormant because of the lapse of a statutory period of limita
tion, such as five years, without an execution, the effect of a revival
is to restore it to life, and make it good for another period of five years
without the issuance of an execution. It is not a new judgment,
but it has been reanimated, restored to activity, and made as effective
as ever.8 But if the lien of a judgment has expired, the revival can
only operate prospectively, and not* so as to overreach any antecedent
alienations or incumbrances.4 After revival, no right continues to
issue execution on an earlier judgment,5 and it has even been held
that where a party unnecessarily sues out a scire facias when he is
entitled to and can have an immediate execution, he thereby subjects
himself to the inconvenience and delay of having the execution
withheld until he obtains a judgment of fiat under the scire facias.6
XIV. Collateral Attack
Introductory
310. General Principles.—At the common law a domestic judg
ment could not be collaterally impeached or called in question if
rendered in a court of competent jurisdiction, but must be attacked
directly by writ of error, petition for new trial, or by bill in chan19. Sharon v. Terry, 36 Fed. 337, 1 114, 85 Am. Dec. 388; Coombs v. JorL.R.A. 572.
dan, 3 Bland (Md.) 284, 22 Am. Dec.
1. Ludwick v. Fair, 29 N. C. 422, 236.
47 Am. Dec. 333.
5. Lyon v. Cleveland, 170 Pa. St,
2. Enewold v. Olsen, 39 Neb. 59, 611, 33 Atl. 143, 50 A. S. R. 782, 30
57 N. W. 765, 42 A. S. R. 557, 22 L.R.A. 400.
L.R.A. 573.
6. Wright v. Ryland, 92 Md. 645,
3. Manley v. Mayer, 68 Kan. 377, 48 Atl. 163, 49 Atl. 1009, 53 L.R.A.
75 Pae. 550, 1 Ann. Cas. 825.
702.
4. McCormick v. Wheeler, 36 111.
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eery,7 and the general rule at the present time is that a judgment or
decree of a court of competent jurisdiction cannot be impeached
collaterally 8 in any other court for errors at law or irregularities in
7. Christmas v. Russell, 5 Wall. 290,
18 U. S. (L. ed.) 475; Michaels v.
Post, 21 Wall. 398, 22 U. S. (L. ed.)
520.
8. Voorhees v. Jackson, 10 Pet. 449,
9 U. S. (L. ed.) 490; Beauregard v.
New Orleans, 18 How. 497, 15 U. S.
(L. ed.) 469; Gray v. Brignardello,
1 Wall. 627, 17 U. S. (L. ed.) 693;
Secrist v. Green, 3 Wall. 744, 18 U.
S. (L. ed.) 153; Mitchell v. St. Maxent, 4 Wall. 237, 18 U. S. (L. ed.)
326; Rock Island County v. United
States, 4 Wall. 435, 18 U. S. (L. ed.)
419 ; Mattingly v. Nye, 8 Wall. 370,
19 U. S. (L. ed.) 380; Bigelow v.
Forrest, 9 Wall. 339, 19 U. S. (L.
ed.) 696; Marchand v. Frellsen, 105
U. S. 428, 26 U. S. (L. ed.) 1057;
Glenn v. Liggett, 135 U. S. 533, 10
S. Ct. 867, 34 U. S. (L. ed.) 262;
United States v. Ball, 163 U. S. 662,
16 S. Ct. 1192, 41 U. S. (L. ed.) 300;
Andrews v. National Foundry, etc.,
Works, 76 Fed. 166, 46 U. S. App. 281,
22 C. C. A. 110, 36 L.R.A. 139, 77
Fed. 774, 46 U. S. App. 619, 23 C. C.
A. 454, 36 L.R.A. 153; Ward v. Dougherty, 75 Cal. 240, 17 Pac. 193, 7 A.
S. R. 151; Mortgage Trust Co. v.
Redd, 38 Colo. 458, 88 Pac. 473,
120 A. S. R. 132, 8 L.R.A. (N.S.)
1215; Johnson v. McKinnon, 54 Fla.
221, 45 So. 23, 127 A. S. R. 135, 14
Ann. Cas. 180, 13 L.R.A. (N.S.) 874;
Alabama Great Southern R. Co. v.
Hill, 139 Ga. 224, 76 S. E. 1001, Ann.
Cas. 1914D 996, 43 L.R.A.(N.S.) 236;
Swiggart v. Harber, 4 Scam. (111.)
364, 39 Am. Dec. 418; Young v. Lorain, 11 111. 624, 52 Am. Dec. 463 and
note; Elston v. Chicago, 40 111. 514,
89 Am. Dec. 361: Ambler v. Whipple,
139 111. 311, 28 N. E. 841, 32 A. S.
R. 202; Sielbeck v. Grothman, 248 111.
435, 94 N. E. 67, 21 Ann. Cas. 229;
Hampson v. Weare, 4 la. 13, 66 Am.
Dec. 116; Stewart Lumber Co. v.
Downs, 142 la. 420, 120 N. W. 1067,
19 Ann. Cas. 1100, 29 L.R.A. (N.S.)
1190; Dufour v. Camfranc, 11 Mart.

0. S. (La.) 607, 13 Am. Dec. 360;
Banister v. Higginson, 15 Me. 73, 32
Am. Dec. 134; Footman v. Stetson,
32 Me. 17, 52 Am. Dec. 634 and note;
Sidensparker v. Sidensparker, 52 Me.
481, 83 Am. Dec. 527; Peters v. League,
13 Md. 58, 71 Am. Dec. 622; Davis
v. Helbig, 27 Md. 452, 92 Am. Dec.
646; Clark v. Southern Can Co., 116
Md. 85, 81 Atl. 271, 36 L.R.A. (N.S.)
980; Cole v. Potter, 135 Mich. 326,
97 N. W. 774, 106 A. S. R. 398; In
re Austin, 173 Mich. 47, 138 N. W.
237, Ann. Cas. 1914D 749; Hall v.
Sauntry, 72 Minn. 420, 75 N. W. 720.
71 A. S. R. 497; Schmitt v. Dahl, 88
Minn. 506, 93 N. W. 665, 67 L.R.A.
590; Hester v. Hester, 103 Miss. 13,
60 So. 6, Ann. Cas. 1915B 428; Cruzen v. Stephens, 123 Mo. 337, 27 S.
W. 557, 45 A. S. R. 549; Aspinwall v.
Sabin, 22 Neb. 73, 34 N. W. 72, 3
A. S. R. 258; Haines v. Flinn, 26 Neb.
380, 42 N. W. 91, 18 A. S. R. 785;
Remick v. Butterfield, 31 N. H. 70,
64 Am. Dec. 316; Hollister v. Abbott,
31 N. H. 442, 64 Am. Dec. 342 ; Atkins
v. Kinnan, 20 Wend. (N. Y.) 241,
32 Am. Dec. 534; Skinner v. Moore,
19 N. C. 138, 30 Am. Dec. 155 and
note ; Wooster Bank v. Stevens, 1 Ohio
St. 233, 59 Am. Dec. 619; Lowber's
Appeal, 8 Watts & S. (Pa.) 387, 42
Am. Dec. 302; Billings v. Russell, 23
Pa. St. 189, 62 Am. Dec. 330; Hamilton v. Seitz, 25 Pa. St. 226, 64 Am.
Dec. 694; Com. v. Garrigues, 28 Pa.
St. 9, 70 Am. Dec. 103; Merklein v.
Trapnell, 34 Pa. St. 42, 75 Am. Dec.
634; Yaple v. Titus, 41 Pa. St. 195,
80 Am. Dec. 604: Hartman v. Ogborn,
54 Pa. St. 120. 93 Am. Dec. 679; Ogle
v. Baker, 137 Pa. St. 378, 20 Atl. 998,
21 A. S. R. 886; Lee v. Kingsbury,
13 Tex. 68, 62 Am. Dec. 546; Tadlock
v. Eccles, 20 Tex. 782, 73 Am. Dec.
213; Withers v. Patterson, 27 Tex.
491, 86 Am. Dec. 643 ; Hardy v. Beaty,
84 Tex. 562, 19 S. W. 778, 31 A. S.
R. 80; Allen v. Huntington, 2 Aiken
(Vt.) 249, 16 Am. Dec. 702; Schultz
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practice.9 Judgments which are merely voidable cannot be col
laterally attacked,10 and until set aside in a proper proceeding for
the purpose possess all the attributes of valid judgments.11 The
reason for the rule prohibiting the making of a collateral attack on
a judgment of a court having jurisdiction is that public policy for
bids an indirect collateral contradiction or impeachment of such a
judgment.12 If successful, the tendency is generally to bring courts
into disrepute, and property rights thereby often become wrested from
innocent purchasers.18 An additional reason appears to be that the
party aggrieved has every opportunity offered him for redress if
wrong has been committed; he may usually appeal, move to set
aside the judgment, or make a motion for a new trial. The policy
of the law requires that he should adopt such means for relief,14 and
in doubtful cases the courts lean towards deciding that an error is
a mere irregularity and not a fatal defect.15 The general rule against
collateral attack on judgments being, however, one of public policy
and convenience, the parties for whose benefit it exists may waive it.
If a judgment is attacked in a collateral proceeding, and the adverse
party waives the form of attack, and the issues are determined by a
court of competent jurisdiction, such determination is binding and
conclusive upon the parties, unless set aside in some manner authorized
by law. Neither party will thereafter be heard to say that the second
v. Schultz, 10 Grat. (Va.) 358, 60 Am. 221, 45 So. 23, 127 A. S. R. 135, 14
Rep. 335; Rex v. Carlile, 2 B. & Ad. Ann. Cas. 180, 13 L.R.A.(N.S.) 874;
362, 22 E. C. L. 96, 11 Eng. Rul. Cas. Pitkin v. Burnham, 62 Neb. 385, 87
1 and note.
N. W. 160, 89 A. S. R. 763, 55 L.R.A.
Notes: 3 A. S. R. 814; 14 A. S. R. 280; Wooster Bank v. Stevens, 1 Ohio
182; 60 A. S. R. 641; 8 L.R.A. 268; St. 233, 59 Am. Dec. 619; Smith v.
12 L.R.A. 576.
Borden, 17 R. I. 220, 21 Atl. 351, 33
9. Penhallow v. Doane, 3 Dull. 54, A. S. R. 867, 11 L.R.A. 585; H. F.
1 U. S. (L. ed.) 507; Harris v. Harde- Watson Co. v. Citizens' Concrete Co.,
man, 14 How. 334, 14 U. S. (L. ed.) 28 R. I. 472, 68 Atl. 310, 125 A. S.
444; Newcomb v. Newcomb, 13 Bush R. 749; Robinett v. Mitchell, 101 Va.
(Ky.) 544, 26 Am. Rep. 222. And 762, 45 S. E. 287, 99 A. S. R. 928.
see infra, par. 334 et seq.
Notes: 11 A. S. R. 136; 19 A. S.
10. Johnson v. McKinnon, 54 Fla. R. 755.
221, 45 So. 23, 127 A. S. R. 135, 14
12. Ambler v. Whipple, 139 111. 311,
Ann. Cas. 180, 13 L.R.A.(N.S.) 874 ; 28 N. E. 841, 32 A. S. R. 202; NewPursley v. Hayes, 22 la. 11, 92 Am. comb v. Newcomb, 13 Bush (Ky.) 544,
Dec. 350; Edmundson v. Independent 26 Am. Rep. 222; Kostenbader v.
School Dist., 98 la. 639, 67 N. W. 671, Kuebler, 199 Pa. St. 246, 48 Atl. 972,
60 A. S. R. 224; Smith v. Borden, 85 A. S. R. 783.
17 R. I. 220, 21 Atl. 351, 33 A. S. R.
13. Jewett v. Iowa Land Co., 64
867, 11 L.R.A. 585; Robinett v. Mitch- Minn. 531, 67 N. W. 639, 58 A. S. R.
ell, 101 Va. 762, 45 S. E. 287, 99 A. 555.
S. R. 928.
14. Newcomb v. Newcomb, 13 Bush
11. Hurlbut v. Thomas, 55 Conn. (Ky.) 544, 26 Am. Rep. 222.
181, 10 Atl. 556, 3 A. S. R. 43 ; Ponder 15. Pennsylvania Mortgage Trust
v. Moseley, 2 Fla. 207, 48 Am. Dec. Co. v. Redd, 38 Colo. 458, 88 Pac. 473,
194; Johnson v. McKinnon, 54 Fla. 120 A. S. R. 132, 8 L.R.A. (N.S.) 1215.
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judgment is not binding, because it was brought about by a col
lateral attack upon the first.18
311. Definition of Collateral Attack.—A collateral attack upon a
judgment has been defined to mean any proceeding in which the
integrity of a judgment is challenged, except those made in the action
wherein the judgment is rendered or by appeal, and except suits
brought to obtain decrees declaring judgments to be void ab initio.17
A scire facias or an action at law upon a domestic judgment is a
collateral proceeding so far as any attack upon the judgment is con
cerned,18 and if the defense is set up that the judgment is void in an
action to revive such judgment, it has been held that such defense
constitutes a collateral attack.19 A proceeding brought to cancel a
deed and to obtain a division of the estate of a deceased person on
the theory that a decree divorcing such decedent from his wife was
void constitutes not a direct, but only a collateral, attack upon the
divorce proceedings and decree.20 Similarly if in a suit to quiet title
judgment is rendered that the defendant has no interest in certain
lands, an action thereafter brought to have such defendant decreed
a cotenant therein is a collateral attack upon the prior judgment,
and cannot be maintained.1 In like manner where a court, in accord
ance with an agreement and settlement between the parties, decrees
that a trust be closed and terminated, a suit by one of them to have
so much of the judgment vacated as declares the trust terminated is
a collateral attack.2 An action to recover damages for obtaining a
judgment would operate as a collateral impeachment of such judg
ment, and therefore cannot be brought so long as such judgment
stands.8 Nor does an action lie for the adverse party's fraud and
false swearing in obtaining a judgment, so long as the judgment
remains in force.4 Some courts appear to regard as collateral all
attacks which involve an examination of evidence dehors the record.5
And on this theory an attack on a judgment for want of jurisdiction
is considered collateral when founded on extraneous evidence.6
16. In re Clifford, 37 Wash. 460, 79 60 So. 6, Ann. Cas. 1915B 423.
Pac. 1001, 107 A. S. R. 819.
1. Kalb v. German Savings, etc.,
17. Burke v. Inter-State Savings, Soc., 25 Wash. 349, 65 Pac. 559, 87
etc., Ass'n, 25 Mont. 315, 64 Pac. 879, A. S. R. 757.
87 A. S. R. 416; Haupt v. Simington,
2. Spencer v. Spencer, 31 Ind. App.
27 Mont. 480. 71 Pac. 672, 94 A. S. 321, 67 N. E. 1018, 99 A. S. R. 260.
R. 839; Morrill v. Morrill, 20 Ore. 96,
3. Shultz v. Shultz, 136 Ind. 323, 36
25 Pac. 362, 23 A. S. R. 95, 11 L.R.A. N. E. 126, 43 A. S. R. 320.
155.
4. Stevens v. Rowe, 59 N. H. 578,
Note: Ann. Cas. 1914B 82.
47 Am. Rep. 231 and note.
18. Note: 23 A. S. R. 116. For
5. Ex parte Sternes, 77 Cal. 156,
proceedings by the writ of scire facias, 19 Pac. 275, 11 A. S. R. 251 ; Cullv
see Scire Facias.
v. Shirk, 131 Ind. 76, 30 N. E. 882,
19. Haupt v. Simington, 27 Mont. 31 A. S. R. 414.
480, 71 Pac. 672. 94 A. S. R. 839.
6. Cully v. Shirk, 131 Ind. 76, 30
20. Hester v. Hester, 103 Miss. 13, N. E. 882, 31 A. S. R. 414; Thompson
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312. Direct Attack Distinguished.—A direct attack on a judgment
is an attempt to amend, correct, reform, vacate, or enjoin the execu
tion of the same in a proceeding instituted for that purpose.7 In
general any statutory method for the purpose of avoiding or correcting
a judgment is a direct attack,8 and it is usually held that a motion
to open or vacate a judgment is a direct attack thereon,9 though it has
been contended by some writers that such a motion, unless made dur
ing the term or within some time specified in a statute authorizing it,
should be supported only by the record, and therefore should be
regarded as a collateral rather than a direct attack.10 A proceeding
by audita querela to set a judgment aside constitutes a direct attack,11
as do proceedings by writ of error, appeal, or certiorari.12 Other
methods of direct attack are by filing of motion in the court in which
the judgment has been entered to amend 18 or arrest such judg
ment.14 An attack by habeas corpus on the validity of the judgment
under which the petitioner is imprisoned has also been held to be
a direct attack,15 though there are decisions to the effect that habeas
corpus is a collateral remedy, and subject to the limitations common
to collateral proceedings,16 since this writ involves an examination
of evidence dehors the record.17 It has been held that one who pur
chases, of the owner, property which has been sold upon an execution
issued under a void judgment has a right, in an action to quiet title,
to attack the judgment on the ground of lack of jurisdiction in the
court rendering it, and such attack is a direct and not a collateral
one.18
v. McCorkle, 136 Ind. 484, 34 N. E.
813, 36 N. E. 211, 43 A. S. R. 334.
7. Stewart Lumber Co. v. Downs,
142 la. 420, 120 N. W. 1067, 19 Ann.
Cas. 1100, 29 L.R.A.(N.S.) 1190. As
to direct and collateral attack on judg
ments by confession, see supra, par.
106, 108; and as to such attack on
judgments by default, see supra, par.
119, 120.
8. Spencer v. Spencer, 31 Ind. App.
321, 67 N. E. 1018, 99 A. S. R. 260.
Note: 23 A. S. R. 104.
9. People v. Greene, 74 Cal. 400, 16
Pac. 197, 5 A. S. R. 448; Reinhart
v. Lugo, 86 Cal. 395, 24 Pac. 1089,
21 A. S. R. 52; Kavanagh v. Hamil
ton, 53 Colo. 157, 125 Pac. 512, Ann.
Cas. 1914B 76.
Notes: 23 A. S. R. 104; Ann. Cas.
1914B 82.
See supra, par. 168 et seq.
10. Notes: 23 A. S. R. 105; 60 A.

S. R. 64L
11. Note: Ann. Cas. 1914B 82. And
see supra, par. 167.
12. Kavanagh v. Hamilton, 53 Colo.
157, 125 Pac. 512, Ann. Cas. 1914B 76.
Notes: 23 A. S. R, 108; Ann. Cas.
1914B 82.
See Appeal and Error, vol. 2, p.
26 et seq.; Certiorari, vol. 5, p. 249
et seq.
13. See supra, par. 122 et seq.
14. See supra, par. 134 et seq.
15. Note: Ann. Cas. 1914B 82.
16. Note: 87 A. S. R. 169.
17. Ex parte Sternes, 77 Cal. 156,
19 Pac. 275, 11 A. S. R. 251. As to
collateral attacks on judgments by
habeas corpus proceedings, see infra,
par. 352. See also Habeas Corpus,
vol. 12, p. 1178 et seq.
18. Coffin v. Bell, 22 Nev. 169, 37
Pac. 240, 58 A. S. R. 738 and note.
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313. Relationship to Res Judicata.—The two subjects of collateral
attack and res judicata bear a fundamental relationship to each other
which it is advisable to consider at the very outset. Each subject
involves a discussion of the effect of a judgment in subsequent legal
proceedings. When a question is said to be res judicata it is meant
that such question has been decided by a decree or judgment of a
court and that it will not be inquired into again in subsequent legal
proceedings. In every case the premise is implied that the court
which decided the question had jurisdiction both of the parties and
the subject matter and that therefore the judgment was valid and not
void. If proceedings are void for lack of jurisdiction or any other
reason judgment rendered therein is said to be subject to collateral
attack. When a judgment can be collaterally attacked its force is
so far destroyed that a question which the court considered in reach
ing its conclusion can no longer be deemed res judicata. In other
words one prerequisite to the conclusion that a question is res judicata
by virtue of its having been determined in prior legal proceedings
resulting in a judgment of a court is that such judgment must not
be subject to successful collateral attack. Courts not infrequently
confuse the two subjects of res judicata and collateral attack, and
indiscriminately discuss both together. That this may be an easy
method of handling a complex case is apparent when it is considered
that if a judgment is void, the conclusions follow that it is subject
to collateral attack and also that it cannot serve as a basis for the
application of the rule of res judicata. Under each aspect of the
case, the same principles as to the validity or invalidity of judgments
are involved. In an effort to differentiate between the two subjects,
the present chapter on collateral attack will consider the principles
involving the voidability of judgments without regard to whether they
were enunciated in cases involving the questions of collateral attack
or of res judicata. Hereafter in the chapter dealing with res
judicata 19 no effort will be made to repeat the discussion as to the
validity of the judgment involved as a basis for the application of
the rule of res judicata. The discussion there will in this manner
be narrowed by having already disposed of the question whether the
judgment is valid or invalid.
314. Persons Entitled to Attack Judgment Collaterally.—It is the
well settled general rule that parties to an action or proceeding will
not be permitted to attack the judgment rendered therein, collater
ally, except where such judgment was absolutely void for want of
jurisdiction in the court rendering it.20 Nor can one complain of
19. For the subject of res judicata, v. Selby, 10 Conn. 390, 27 Am. Dec.
see infra, par. 429 et seq.
689 and note; McDade v. Burch, 7
20. Bennett v. Wilson, 133 Cal. 379, Ga. 559, 50 Am. Dec. 407; Weigley
65 Pac. 880, 85 A. S. R. 207; McLoud v. Matson, 125 111. 64, 16 N. E. 88i,
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an erroneous decision who has no legal or equitable interest affected
thereby.1 On the other hand it is generally held that where the
rights of persons not parties or privies to a proceeding are adversely
affected by the judgment rendered therein such persons are allowed
to impeach it whenever it is attempted to be enforced against- them,2
or whenever in any suit its validity is drawn in question,8 since they
have no remedy against the judgment, by appeal or otherwise, in
the case itself.4 Whenever a judgment or decree is procured through
the fraud of either of the parties or by the collusion of both, for the
purpose of defrauding a third person, the latter may escape the injury
thus attempted by showing even in a collateral proceeding the fraud
or collusion by which the judgment or decree was obtained.5 A
stranger to a judgment, prejudiced by it when entered, may not,
however, avoid it for mere error or irregularity.6
315. Presumptions as to Jurisdiction.—A full discussion of the
presumptions as to the jurisdiction of a court whose judgment is col
laterally attacked, as dependent on whether such court is one of
general or special and limited jurisdiction, the conclusiveness of
such presumptions, and the effect of jurisdictional recitals in the
judgment, is found elsewhere in this article.7
Absence of Jurisdiction as Oround for Collateral Attack
316. In General.—In every proceeding of a judicial nature, there
are one or more facts which are strictly jurisdictional, the existence
of which is necessary to the validity of the proceedings,8 and it is a
8 A. S. R. 335; Atkinsons
Allen,
4. Bennett v. Wilson, 133 Cal. 379,
12 Vt. 619, 36 Am. Dec. 361.
65 Pac. 880, 85 A. S. R. 207; Caldwell
Note: 23 A. S. R. 118.
v. Walters, 18 Pa. St. 79, 55 Am. Dec.
And see infra, par. 316. As to who 592.
are parties or privies and concluded Note: 23 A. S. R. 118.
by judgments or decrees, see infra, 5. Bennett v. Wilson, 133 Cal. 379,
par. 481 et seq.
65 Pac. 880, 85 A. S. R. 207.
1. Utica Bank v. Merserau, 3 Barb. Note: 23 A. S. R. 118.
Ch. (N. Y.) 528, 49 Am. Dec. 189.
And see infra, par. 331.
2. Penhallow v. Doane, 3 Dall. 91, 6. Swiggart v. Harber, 4 Scam.
1 U. S. (L. ed.) 522; Wolf v. Joubert, (111.) 364, 39 Am. Dec. 418; Baudin
45 La. Ann. 1100, 13 So. 806, 21 v. Roliff, 1 Mart. N. S. (La.) 165,
L.R.A. 772; Downs v. Fuller, 2 Mete. 14 Am. Dec. 181.
(Mass.) 135, 35 Am. Dec. 393; Vose v.
Note: 23 A. S. R. 118.
Morton, 4 Cush. (Mass.) 27, 50 Am. And see infra, par. 334 et seq.
Dec. 750 ; Coe v. Erb, 59 Ohio St. 259, 7. See infra, par. 353.
52 N. E. 640, 69 A. S. R. 764; Nason
8. Noble v. Union River Logging
v. Blaisdell, 12 Vt. 165, 36 Am. Dec. Co., 147 U. S. 165, 13 S. Ct. 271, 37
331.
U. S. (L. ed.) 123; Russell v. ShurtNotes: 35 Am. Dec. 395; 23 A. S. leff, 28 Colo. 414, 65 Pac. 27, 89 A.
R. 118.
S. R. 216. As to definitions of juris3. Vose v. Morton, 4 Cush. (Mass.) diction, see Courts, vol. 7, p. 1029 et
27, 50 Am. Dec. 750.
seq.
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fundamental rule that a judgment or decree which the court has
no jurisdiction to pronounce is void.9 It is, in legal effect, no judg
ment,10 and has no force either by way of evidence or estoppel,11
but leaves the parties litigant in the same position they were in before
the trial.12 Unless jurisdiction exist, the judgment is not due process
of law,18 and is ineffectual for any purpose.14 No rights are in any
way affected by it,15 and from it no rights can be derived,16 and all
proceedings founded thereon are invalid.17 A decision of a court
9. Williamson v. Berrv, 8 How. 536, 815 ; In re Williamson, 26 Pa. St. 9,
12 U. S. (L. ed.) 1188; Boswell v. Otis, 67 Am. Dec. 374; Horan v. Wahren9 How. 336, 13 U. S. (L. ed.) 164; berger, 9 Tex. 313, 58 Am. Dec. 145;
Pennsylvania Mortgage Trust Co. v. State v. Bates, 22 Utah 65, 61 Pac.
Redd, 38 Colo. 458, 88 Pac. 473, 120 905, 83 A. S. E. 768; Anthony v.
A. S. E. 132, 8 L.R.A.(N.S.) 1215; Kasey, 83 Va. 338, 5 S. E. 176, 5 A.
Johnson v. McKinnon, 54 Fla. 221, 45 S. R. 277.
So. 23, 127 A. S. R. 135, 14 Ann. Cas.
Note: 11 Am. Dec. 756.
180, 13 L.R.A.(N.S.) 874; Weber v.
11. Greenstreet v. Thornton, 60 Ark.
Powers, 213 111. 370, 72 N. E. 1070, 369, 30 S. W. 347, 27 L.R.A. 735.
68 L.R.A. 610 ; White County v. Gwin, 12. Thompson v. McCorkle, 136 Ind.
136 Ind. 562, 36 N. E. 237, 22 L.R.A. 484, 34 N. E. 813, 36 N. E. 211, 43
402; Thomilv v. Prentice, 121 la. 89, A. S. R. 334; Stafford v. Gallops, 123
96 N. W. 728, 100 A. S. R. 317; Ma- N. C. 19, 31 S. E. 265, 68 A. S. R.
honev v. State Ins. Co., 133 la. 570, 815; State v. Bates, 22 Utah 65, 61
110 N. W. 1041, 9 L.R.A.(N.S.) 490; Pac. 905, 83 A. S. R. 768; Anthony v.
Reynolds v. Fleming, 30 Kan. 106, 1 Kasey, 83 Va. 338, 5 S. E. 176, 5
Pac. 61, 46 Am. Rep. 86; Reading A. S. R. 277.
v. Price, 3 J. J. Marsh. (Ky.) 61, 19
13. Scott v. McNeal, 154 U. S. 34,
Am. Dec. 162; Cockey v. Cole, 28 Md. 14 S. Ct. 1108, 38 U. S. (L. ed.) 896.
276, 92 Am. Dec. 684; Atkins v. Kin- Generally as to the definition and nanan, 20 Wend. (N. Y.) 241, 32 Am. ture of due process of law, see CosDec. 534: Risley v. Phoenix Bank, 83 stitutional Law, vol. 6, p. 433 et
N. T. 318, 38 Am. Rep. 421; Bender seq.
v. Askew, 14 N. C 149, 22 Am. Dec.
14. Mach v. Blanchard, 15 S. D. 432,
714; Pelton v. Platner, 13 Ohio 209. 90 N. W. 1042, 91 A. S. R. 6,98, 58
42 Am. Dec. 197; R«el v. Elder, 62 L.R.A. 811; White v. Foote Lumber,
Pa. St. 308, 1 Am. Rep. 414; Texas- etc., Co., 29 W. Va. 385, 1 S. E. 572,
Mexican R. Co. v. Wright, 88 Tex. 6 A. S. R. 650.
346, 31 S. W. 613, 31 L.R.A. 200;
Note: 60 A. S. R. 643.
Higgins v. Bordages, 88 Tex. 458, 31
15- Stafford v. Gallops, 123 N. C.
S. W. 52, 803, 53 A. S. R. 770; St. 19. 31 S. E. 265, 68 A. S. R, 815;
Albans v. Bush, 4 Vt. 58, 23 Am. Dec.
NolaD' *J Wash- 459, 82 Pac246; Roller v. Murray, 71 W. Va. 161, ™, }UT A- S- R. 919 5 Ann. Cas.
76 S. E. 172, Ann. Cas. 1914B 1139, 89"j. V^n V
«o xt u oqc
t r a iqi>;p qaa
I6- Pitkin v. Burnham, 62 Neb. 385,
vZ
7
T
PA
Kfll
10
T
r
a
*7«
87
NW16089
AS.
R. 763, 88
55
Notes:7 L.R.A 581 12 L.RA.O/6. LR A 280;
Bordages
10. Mosely v Tuthill, 45 Ala. 621 Tex m 31 S % 52 803 53* A' S
LAm™ F- \ ' £emivLv13 R- 770 S Anthony v. Kasey, 83 Va. 338,
111. 432, 54 Am. Dec. 439; Mastin v. 5 g E 176 5 A S R 277
Gray, 19 Kan. 458, 27 Am. Rep. 149;
Note: 29' A. S. R. 459.'
Lovejoy v. Albee, 33 Me. 414, 54
17. Davis v. Albritton, 127 Go. 517,
Am. Dec. 630; Stafford v. Gallops, 123 56 S. E. 514, 119 A. S. R 352, 8
N. C. 19, 31 S. E. 265, 68 A. S. R. L.R.A.(N.S.) 820; Thompson v. Mc842

15 R. C. L.

JUDGMENTS

§ 316

not having jurisdiction, being thus ipso facto void,18 may be at
tacked in any proceeding, direct or collateral, in which a person
seeks to assert a right under such pretended adjudication.19 It may
be attacked at any time when it is sought to be enforced,20 or in any
suit in which its validity is drawn in • question.1 It has been said
by the supreme court of the United States that the tendency of
modern decisions everywhere is to the doctrine that the jurisdiction
of a court or other tribunal to render a judgment affecting individual
rights is always open to inquiry, when the judgment is relied on in
any other proceeding.2 If a judgment is void, no subsequent pro
ceedings can cure the evil.8 Void judgments cannot be validated
by citing the parties against whom they are rendered to show cause
why they should not be declared valid,4 nor can such a judgment
be ratified by the legislature, for a void proceeding is so entirely
vitiated as to be incapable of amendment or cure.5 However, it
should be added that a judgment may be good in part, and bad in
part, good to the extent it is authorized by law, and bad for the
residue.6
Corkle, 136 Ind. 484, 34 N. E. 813, Bryan, 41 S. C. 74, 19 S. E. 218, 44
36 N. E. 211, 43 A. S. R. 334; Mohler A. S. R. 688; Bailey v. Bailey, 41 S.
v. Shank, 93 1a. 273, 61 N. W. 981, C. 337, 19 S. E. 669, 728, 44 A. S.
57 A. S. R. 274, 34 L.R.A. 161; Spen- R. 713; Ex parte Lewis, 45 Tex. Crim.
cer v. Parsons, 89 Ky. 577, 13 S. W. 1, 73 S. W. 811, 108 A. S. R. 929.
72, 25 A. S. R. 555.
Notes: 82 Am. Dec. 454; 8 L.R.A.
18. Martin v. Hunter, 1 Wheat. 304, 268 ; 67 L.R.A. 590, 603.
4 U. S. (L. ed.) 97; Anthony v. Kasey,
20. Earle v. McVeigh, 91 U. S. 503,
83 Va. 338, 5 S. E. 176, 5 A. S. R. 23 U. S. (L, ed.) 398; Hovey v. Elli277.
ott, 167 U. S. 409, 17 S. Ct. 841, 42
19. Decatur v. Paulding, 14 Pet. 497, U. S. (L. ed.) 215; Stubbs v. McGillis,
10 U. S. (L. ed.) 559; Grover, etc., 44 Colo. 138, 96 Pac. 1005, 130 A. S.
Machine Co. v. Radcliffe, 137 U. S. R. 116, 18 L.R.A.(N.S.) 405; Mahoney
287, 11 S. Ct. 92, 34 U. S. (L. ed.) v. State Ins. Co., 133 la. 570, 110 N. •
670; Dyer v. Leach, 91 Cal. 191, 27 W. 1041, 9 L.R.A.(N.S.) 490; FitzPac. 598, 25 A. S. R. 171; Johnson v. hugh v. Custer, 4 Tex. 391, 51 Am.
McKinnon, 54 Fla. 221, 45 So. 23, 127 Dec. 728; Withers v. Patterson, 27
A. S. R. 135, 14 Ann. Cas. 180, 13 Tex. 491, 86 Am. Dec. 643.
L.R.A.(N.S.) 874; Chicago, etc., R.
1. Vose v. Morton, 4 Cush. (Mass.)
Co. v. Summers, 113 Ind. 10, 14 N. 27, 50 Am. Dec. 750; Coe v. Erb, 59
E. 733, 3 A. S. R. 616; Davis v. Clem- Ohio St. 259, 52 N. E. 640, 69 A. S.
ents, 148 Ind. 605, 47 N. E. 1056, 62 R. 764.
A. S. R. 539; Spencer v. Spencer, 31
2. Kilbourn v. Thompson, 103 U. S.
Ind. App. 321, 67 N. E. 1018, 99 A. 181, 26 U. S. (L. ed.) 383.
S. R. 260; Thornily v. Prentice, 121
3. Gilman v. Thompson, 11 Vt. 643,
1a. 89, 96 N. W. 728, 100 A. S. R. 34 Am. Dec. 714.
317; Sidensparker v. Sidensparker, 52
4. Jewett v. Iowa Land Co., 64
Me. 481, 83 Am. Dec. 527; Pickering Minn. 531, 67 N. W. 639, 58 A. S.
v. Palmer, 18 N. M. 473, 138 Pac. 198, R. 555.
50 L.R.A.(N.S.) 1055; Putnam v. Man,
5. Mosley v. Tuthill, 45 Ala. 621, 6
3 Wend. (N. Y.) 202, 20 Am. Dec. Am. Rep. 710.
686; Paine's Lessee v. Mooreland, 15
6. Semmes v. United States, 91 U.
Ohio 435, 45 Am. Dec. 585; Woods v. S. 21, 23 U. S. (L. ed.) 193; In re
843
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317. Jurisdiction of Subject Matter.—Jurisdiction of the subject
is the power conferred upon courts by law to hear a particular class
of cases, or to determine controversies of a specified character.7 This
jurisdiction is indispensable to the validity of a judgment,8 and where
a court has no jurisdiction of the subject matter the judgment is
void,9 and may be so treated in collateral proceedings.10 It may be
added that jurisdiction of the subject matter cannot be conferred by
the assent or neglect of the parties,11 nor will any amount of judicial
discretion of a court supply a defect of want of jurisdiction in a case.1'
318. Jurisdiction of Parties.—It is an elementary principle recog
nized in all the cases that, to give binding effect to a personal judg
ment of any court, whether of general or limited jurisdiction,18 it
Cica, 18 N. M. 452, 137 Pae. 598, 51
L.R.A.(N.S.) 373 and note.
7. Stafford v. Gallops, 123 N. C. 19,
31 S. E. 265, 68 A. S. R. 815.
Note: 33 Am. Dec. 239.
And see Courts, vol. 7, p. 1029 et
seq.
8. Thompson v. Whitman, 18 Wall.
457, 21 U. S. (L. ed.) 897; Earle v.
McVeigh, 91 U. S. 503, 23 U. S. (L.
ed.) 398; Johnson Steel Street Rail
£°- 1^5' ^2 U,\S:„25V4 S.
Ct. 608, 38 U. S. (L. ed.) 429; Faunt-

E. 821; 127 A. S. E. 148.
9. Wallace v. Brown, 22 Ark. 118,
76 Am. Dec. 421 ; Rodgers v. Evans,
8 Ga. 143, 52 Am. Dec. 390; Davis
v. Albritton, 127 Ga. 517, 56 S. E.
514, 119 A. S. R. 352, 8 L.R.A.(N.S.)
820; Pusley v. Hayes, 22 1a. 11, 92
Am. Dec. 350; Butcher v. Bank of
Brownsville, 2 Kan. 70, 83 Am. Dec.
446; Brickhonse v. Sutton, 99 N. C.
103, 5 S. E. 380, 6 A. S. R. 497; In re
Williamson, 26 Pa. St. 9, 67 Am. Dec.
374. oilman v. Thompson, 11 Vt. 643,

641'"
^i'JPt??
Wash. 679, 54 Pac. 611, 67 A. S.
v.
Albritton, 127 Ga. f,i
517, 56
S. E. 514, 19
r 7M
119 A. S. R. 352, 8 L.R.A.(N.S.) 820;
,« ™ „
„
00 a w no
3G21bh23dAm
^tfv (P° ^^X^ S
639, 58 A.'S. R. 555; Sache v. Wallace, g^"* /m Hr^Vs
JJ v
101 Minn. 169. 112 N. W. 386, 118 a', g*,39^ «2 54 I'm Dec 439
S.
R. 612,
Ann. Cas.
348, es,
11 95
L.R.A.
h£ 20Zl
(N.S.)
803;11 Adams
v. Cow
Mo. ?orne' "v' c|^to
Ba°k,' ^'^1^8
1 InTd" 130, 48
501, 8 S. W. 711, 6 A. S. R. 74; Am- -De?'-355i- Smlth- v- .Jupper. 4
Charles v.
W. 545,
(N.S.) 481; Pitkin v. Burnham, 62
Neb. 385, 87 N. W. 160, 89 A. S. R.
n±. '2q * o R VR
763. 55 L.R.A. 280; State v. Corron,
„p
A' \ , [,0
73 N. H. 434, 62 Atl. 1044, 6 Ann!
.f^J
\
Cas. 486; Ferguson v. Crawford, 70 N. 336'. 40 K \: 163, 12 A:oS;TV oo5
Y. 253, 26 Am. Rep. 589; Springer fPrmger v Shavender 118 N C 33
v. Shavender, 116 N. C. 12, 21 S. E. 23 S- E- 976' 54 AR- 708, 33
397, 47 A. S. R. 791, 33 L.R.A. 772; LE-A. 775; Gilman v. Thompson, 11
Stafford v. Gallops, 123 N. C. 19, 31 Vt- ^3, 34 Am. Dec. 714.
S. E. 265, 68 A. S. R. 815; Anthony 12- Ex P"te Bradley, 7 Wall. 364,
v. Kasev. 83 Va. 338, 5 S. E. 176, 19 U. S. (L. ed.) 214.
5 A. S. R. 277.
13. Ferguson v. Crawford, 70 N. Y.
Notes: 33 Am. Dec. 239; 11 A. S. 253, 26 Am. Rep. 589.
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is essential that the court have jurisdiction of the parties,14 as well
as the subject matter,15 and that a personal judgment against one
over whom no jurisdiction has been acquired is a nullity,1* and sub
ject to collateral attack.17 An appellate court stands upon no higher
or different, footing in this regard than a court of inferior juris
diction.18
319. Miscellaneous Jurisdictional Defects.—The jurisdictional
defects in proceedings which may render a judgment void on col
lateral attack are countless and varied. A court may be without
jurisdiction by reason of the fact that the amount in controversy
does not fall within the jurisdictional limits of the court,19 or because
the judgment is rendered outside the territorial limits of the juris
diction of the court,20 or in a criminal case because the offense was
committed outside the territorial boundaries of the court's jurisdic
tion.1 The judgment may be a nullity because the court entered
14. Thompson v. Whitman, 18 Wall. 56 S. E. 514, 119 A. S. R. 352, 8
457, 21 U. S. (L. ed.) 897; Earle v. L.R.A.(N.S.) 820; Alabama Great
McVeigh, 91 U. S. 503, 23 U. S. (L. Southern R. Co. v. Hill, 139 Ga. 224,
ed.) 398; Johnson Street Rail Co. v. 76 S. E. 1001, Ann. Cas. 1914D 906;
Wharton, 152 U. S. 252, 14 S. Ct. Swiggart v. Harber, 4 Seam. (111.)
608, 38 U. S. (L. ed.) 429; Eauntlerov 364, 39 Am. Dec. 418; Omaha Nat.
v. Lum, 210 U. S. 230, 28 S. Ct. 641, 52 Bank v. Robinson, 73 Neb. 351, 102
U.S. (L. ed.) 1039; Bennett v.Wilson, N. W. 613, 104 N. W. 1070, 119 A.
133 Cal. 379, 65 Pac. 880, 85 A. S. R. S. R. 903; Brickhouse v. Sutton, 99.
207; Davis v. Albritton, 127 Ga. 517,56 N. C. 103, 5 S. E. 380, 6 A. S. R.
S. E. 514, 119 A. S. R. 352, 8 L.R.A. 497; Gilman v. Thompson, 11 Vt. 643,
(N.S.) 820; Thompson v. McCorkle, 34 Am. Dec. 714; Savage v. Stern136 Ind. 484, 34 N. E. 813, 36 N. E. berg, 19 Wash. 679, 54 Pac. 611, 67
211, 43 A. S. R. 334; Melhop v. Doane, A. S. R. 751.
31 la. 397, 7 Am. Rep. 147; Jewett v.
Note: 11 L.R.A. 308.
Iowa Land Co., 64 Minn. 531, 67 N.
17. Horner v. State Bank, 1 Ind.
W. 639, 58 A. S. R. 555; Saehe v. 130, 48 Am. Dec. 355; Purslev v.
Wallace, 101 Minn. 169, 112 N. W. Hayes, 22 la. 11, 92 Am. Dec. 350;
386, 118 A. S. R, 612, 11 Ann. Cas. Smith v. Tupper, 4 Smedes & M.
348, 11 L.R.A.(N.S.) 803; Adams v. (Miss.) 261, 43 Am. Dec. 483; FerguCowles, 95 Mo. 501, 8 S. W. 711, 6 son v. Crawford, 70 N. Y. 253. 26 Am.
A. S. R. 74; Charles v. White, 214 Mo. Rep. 589. And see infra, par. 321.
187, 112 S. W. 545, 127 A. S. R. 674,
18. Omaha Nat. Bank v. Robinson,
21 L.R.A.(N.S.) 481; Springer v. 73 Neb. 351. 102 N. W. 613, 104 N.
Shavender, 116 N. C. 12, 21 S. E. 397, W. 1070, 119 A. S. R. 903.
47 A. S. R. 791; Stafford v. Gallops,
19. Nation v. District of Columbia,
123 N. C. 19, 31 S. E. 265, 68 A. S. 34 App. Cas. (D. C.) 453, 26 L.R.A.
R. 815; State v. Corron, 73 N. H. 434, (N.S.) 996; Higgins v. Bordages, 88
62 Atl. 1044. 6 Ann. Cas. 486; Anthony Tew 458, 31 S. W. 52, 803, 53 A. S.
v. Kasev, 83 Va. 338, 5 S. E. 176, R. 770.
5 A. S. R. 277.
20. Block v. Henderson, 82 Ga. 23,
Notes: 33 Am. Dec. 239; 11 A. S. 8 S. E. 877, 14 A. S. R. 138, 3 L.R.A.
R. 821.
325.
15. Wall v. Wall, 123 Pa. 8t. 545,
1. Nation v. District of Columbia,
16 Atl. 598, 10 A. S. R. 549.
34 App. Cas. (D. C.) 453, 26 L.R.A.
16. Davis v. Albritton, 127 Ga. 517. (N.S.) 996.
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judgment before the return day of the writ of summons,2 or, according
to some authorities, because rendered after the death of the defendant.*
So the proceedings of a court may be wholly void, because the court,
in the absence of a lawful jury, attempted to try the cause when
without a jury it had no jurisdiction to proceed to trial and to enter
judgment.4 A judgment under a repealed statute is void, though
proceedings may have been commenced before the repeal.5 Similarly
a sentence imposed or judgment rendered by a court after it has
been abolished by statute is void.6 But a judgment is not necessarily
void because the court bases it on a void statute, if the court has juris
diction of the subject derived from other sources.7 Where a statute
prohibits judges from sitting in a case in which they are interested
a decree rendered by a judge contrary to the statute is void, and may
be attacked collaterally.8 However, at common law the disqualifica
tion of a judge does not affect the jurisdiction, but is merely ground
to set aside the judgment on error or appeal.9
320. Effect of Appeal.—The affirmance of a void judgment is also
void as are all proceedings to enforce the affirmed judgment by execu
tion and sale,10 and where a judgment is void because the court had
no jurisdiction, an affirmance of the judgment on appeal will not
cure the defect or give life to the invalid judgment.11 The dismissal
of a petition praying for the annulment of a void decree cannot affect
the rights of the parties to such decree, nor prevent them from attack
ing it in a collateral proceeding12
Collateral Attack for Want of Notice
321. In General.—As already seen it is essential that to give
validity to proceedings in personam, not only must the court have
jurisdiction of the subject matter,18 but of the parties.14 In order
that a judgment may properly be rendered against a person he must
be made a party 15 and jurisdiction over him must be obtained, either
2. Pickering v. Palmer, 18 N. M.
9. Moses v. Julian, 45 N. H. 52, 84
473. 138 Pae. 198, 50 L.R.A.(N.S.) Am. Dec. 114 and note. And see
1055.
Judges, ante, par. 30.
3. Weis v. Aaron, 75 Miss. 138, 21
10. Ball v. Tolman, 135 Cal. 375, 67
So. 763, 65 A. S. R. 594. And see Pac. 339, 87 A. S. R. 110.
supra, par. 57 et seq.
11. State v. Bates, 22 Utah 65, 61
4. State v. Bates, 22 Utah 65, 61 Pac. 905, 83 A. S. R. 768.
Pac. 905, 83 A. S. R. 768.
12. Seamster v. Blaekstock, 83 Va.
5. Whitley v. Black, 9 N. C. 179, 11 232, 2 S. E. 36, 5 A. S. R. 262.
Am. Dec. 753.
13. See supra, par. 317.
6. Gorman v. People, 17 Colo. 596,
14. See supra, par. 318.
31 Pac 335, 31 A. S. R. 350.
15. Landon v. Townshend, 112 N. Y.
7. Marion County v. Shutter, 139 93, 19 N. E. 424, 8 A. S. R. 712; Den
Ind. 268, 34 N. E. 665, 31 L.R.A. 740. v. Albertson, 14 N. C. 241, 22 Am.
8. Horton v. Howard. 79 Mich. 642, Dec. 719 and note; Burke v. Elliott,
44 N. W. 1112, 19 A. S. R. 198.
26 N. C. 355, 42 Am. Dec. 142; Larsen
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by due service of process M or voluntary appearance.17 It is a funda
mental principle of the common law, founded in justice and sound
policy, that no judgment or decree affecting the person or property
of an individual shall be valid, unless notice, actual or constructive,
is given to the individual whose rights are to be affected.18 Every
man is entitled to an opportunity to be heard in a court of law upon
every question involving his rights or interests, before he is affected
by any judicial decision of the question. Such notice and oppor
tunity to be heard are essential elements of due process of law,19 and
the sentence or judgment of a court without hearing the party or
giving him an opportunity to be heard is not a judicial determina
tion of his rights,29 and is not entitled to any respect in any other
v. Gasberg, 30 Utah 470, 86 Pac. 412,
17. St. Clair v. Cox, 106 U. S. 350,
116 A. S. R. 859; Bailey v. Robinsons, 1 S. a. 354, 27 U. S. (L. ed.) 222;
1 Grat. (Va.) 4, 42 Am. Dec. 540; Clark v. Wells, 203 U. S. 164, 27 S.
Bensimer v. Fell, 35 W. Va. 15, 12 Ct. 43, 51 U. S. (L. ed.) 138; WilS. E. 1078, 29 A. S. R. 774.
liams v. Preston, 3 J. J. Marsh. (Ky.)
Note: 44 Am. Dec. 570.
600, 20 Am. Dec. 179; Deegan v. Dee16. Webster v. Reid, 11 How. 437, gan, 22 Nev. 185, 37 Pac. 360, 58 A.
13 U. S. (L. ed.) 761; Harris v. Hard- S. R. 742; Willamette Real Estate Co.
eman, 14 How. 334, 14 U. S. (L. ed.) v. Hendrix, 28 Ore. 485, 42 Pac. 514.
444; Ex parte Cheatham, 6 Ark. 531, 52 A. S. R. 800; Starke y v. Lunz, 57
44 Am. Dec. 525; Barber v. Morgan, Ore. 147, 110 Pac. 702, Ann. Cas.
84 Conn. 618, 80 Atl. 791, Ann. Cas. 1912D 783; Noble v. Thompson Oil
1912D 951; Raymond v. Vaughn, 128 Co., 79 Pa. St. 354, 21 Am. R«p. 66.
111. 256, 21 N. E. 566, 15 A. S. R. 112,
Note: 67 Am. Dec. 96.
4 L.R.A. 440; Moyer v. Bucks, 2 Ind.
As to effect of appearance, see inApp. 571, 28 N. E. 992, 50 A. S. R. fra, par. 325.
251, 16 L.R.A. 231; Wesner v. O'Brien,
18. Flint River Steamboat Co. v.
56 Kan. 724, 44 Pac. 1090, 54 A. S. R. Foster, 5 Ga. 194, 48 Am. Dec. 248;
604, 32 L.R.A. 289; Griggs v. Hanson, Palmer v. Oakley, 2 Doug. (Mich.)
86 Kan. 632, 121 Pac. 1094, Ann. Cas. 433, 47 Am. Dec. 41 ; Furgeson v.
1913C 242,52L.R.A.(N.S.) 1161; Wil- Jones, 17 Ore. 204, 20 Pac. 842, 11
liams v. Preston, 3 J. J. Marsh. (Ky.) A. S. R. 808. 3 L.R.A. 620.
600, 20 Am. Dec. 179 ; Gebhard v. GarNote : 21 L.R.A. 857.
nier, 12 Bush (Ky.) 321, 23 Am. Rep.
19. Mason v. Eldred, 6 Wall. 231,
721; Hanley v. Donaghue, 59 Md. 239; 18 U. S. (L. ed.) 783; Galpin v. Puce,
43 Am. Rep. 554, reversed on another 18 Wall. 350, 21 U. S. (L. ed.) 959;
point in 116 U. S. 1, 6 S. Ct. 242, 29 Renaud v. Abbott, 116 U. S. 277, 6
U. S. (L. ed.) 535; Gerault v. Ander- S. Ct. 1194, 29 U. S. (L. ed.) 020;
son, Walker (Miss.) 30, 12 Am. Dec. Salem v. Eastern R. Co., 98 Mass. 431.
521; Russell v. Grant, 122 Mo. 161, 96 Am. Dec. 650; Blessing v. McLin26 S. W. 958, 43 A. S. R. 563; Kil- den, 81 N. J. L. 379, 79' Atl. 347, 35
burn v. Woodworth, 5 Johns. (N. Y.) L.R.A.(N.S.) 312 and note; Dorr v.
37, 4 Am. Dec. 321; Robinson v. Ward, Rohr, 82 Va. 359, 3 A. S. R. 106;
8 Johns. (N. Y.) 86, 5 Am. Dec. 327; White v. White, 66 W. Va. 79, 06 S.
Lvnde v. Lvnde, 162 N. Y. 405, 56 E. 2, 135 A. S. R. 1013, 24 L.R.A.
N. E. 979, 48 L.R.A. 679; Pelton v. (N.S.) 1279. And see Constitution' Platner, 13 Ohio 209, 42 Am. Dec. Al Law, vol. 6, p. 446 et seq.
197; Thompson v. The Julius D. Mor20. Smith v. Woolfolk, 115 U. S.
ton, 2 Ohio St. 26, 59 Am. Dec. 658. 143, 5 S. Ct. 1177, 29 U. S. (L. ed.)
Note: 67 Am. Dec. 96.
357; Yentzer v. Thayer, 10 Colo. 63,
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tribunal.1 A judgment in personam may therefore be attacked col
laterally as void when it is rendered against one who was never legally
served with process of the court,2 or who did not waive service by
entering an appearance.8 It may be added that where a person has
been made a party, but by dismissal of the proceedings against him
has ceased to be a party, a binding judgment cannot thereafter be
rendered against him.4
322. Constructive Notice.—There appears to be a conflict in author
ity on the question whether a judgment in personam may be entered
under any circumstances on constructive or substituted service.5 From
the earliest period of English jurisprudence down to the present, as
well as in the jurisprudence of the United States derived from that
of England, it has always been considered a cardinal and funda
mental principle that, in actions in personam proceeding according
to the course of common law, personal service of process (or its equiva
lent, as by leaving a copy at the defendant's usual place of abode)
must be made on all defendants resident and to be found within
the jurisdiction of the court.6 Accordingly it has been held that a
judgment in personam cannot be entered on constructive service
alone.7 Nevertheless the supreme court of the United States has
14 Pac. 53, 3 A. S. R. 563; Ditch W. Va. 207, 60 S. E. 601, 129 A S.
v. Edwards, 1 Scam. (111.) 127, 26 R. 971.
Am. Dec. 414 and note; Mastin v.
Note: 77 Am. Dec. 69.
Gray, 19 Kan. 458, 27 Am. Rep. 149;
3. Philadelphia, etc., R. Co. v. TrimEvana v. Johnson, 39 W. Va. 299, 19 ble, 10 Wall. 367, 19 U. S. (L. ed.)
S. E. 623, 45 A. S. R. 912, 23 L.R.A. 948; Mndge v. Steinhart, 78 Cal. 34,
737.
20 Pac. 147, 12 A. S. R. 17; Hobby
1. Evans v. Johnson, 39 W. Va. 299, v. Bunch, 83 Ga. 1, 10 S. E. 113, 20
19 S. E. 623, 45 A. S. R. 912, 23 a. S. R. 301; Shaefer v. Gates, 2 B.
L.R.A. 737.
Mon. (Ky.) 453, 38 Am. Dec. 164;
2. Pickett v. Ferguson, 45 Ark. 177, Mullins v. Rieger, 169 Mo. 521, 70
55 Am. Rep. 545; Stubbs v. McGillis, S. W. 4, 92 A. S. R, 651; Douglass
44 Colo 138, 96 Pac. 1005 130 A. y M,,,(, 16 0hio 271, 47 Am. Dec.
^A"6' p"Li^foi^V^i 375; Kanawha, etc., R. Co. v. Ryan, 31
Thornily
Prentice,
121317;
1a. Mastin
89, 96 W. Va.
S. E. 924,
A. S.; R.
N.
W. 728,v. 100
A. S. R.
,B; 304, 6V
n 13
t Ttn
in
v
a
no
07
a
l.
86a
andVa.
note;
Dunn
v. Bank
of L.R.A
Union,
Tin Ry' m
m '
™ £eP74 W.
601,
82 S.
E. 758,
149; Reynolds v. Fleming, 30 Kan. 1915B lrs
'
'
168.
106, 1 Pac. 61, 46 Am. Rep. 86; Miller
Note:
571. 53 N j.
v Ditlinger, 81 Kan 9,105 Pac 20,
4 R^44 fcAm.; Dec.
S(andish;
a'Q^T
. v. JIowa' ?LandA n
Eq. 376,
Atl. 385,' 51 A S. R. 633,'
(N.S.)
595;531,
Jewett
R 33b™
...
64
Minn.
67 N.
W. 639, 58Co.,
A.
L,-"'f'
T tf . ...
S. R. 555; Burke v. Elliott, 26 N. C.
J £ot«: *° L.R.A. 586
355, 42 Am. Dec. 142; Goodwin v.
6- Lardwell v. Collins, 44 Minn. 9/.
Clayton, 137 N. C. 224, 49 S. E. 173, ^ N. W. 315, 20 A. S. R. 547, 9
107 A. S. R. 479, 67 L.R.A. 209; L.R.A. 152.
French v. White, 78 Vt. 89, 62 Atl.
7. Quarl v. Abbett, 102 Ind. 233, 1
?' «
r„c. 479, 2 L.R.A.(N.S.) N. E. 476, 52 Am. Rep. 662; Mover
804; Point Pleasant v. Greenlee, 63 v. Bucks, 2 Ind. App. 571, 28 N. E.
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ruled that a judgment rendered upon constructive service against one
domiciled within the state may be a good judgment in personam in
that state, though it will be void when sued upon outside of the state.8
A number of cases appear to hold that it is competent for the legisla
ture to authorize personal judgments against residents of the state
upon constructive or substituted service of process under proper con
ditions.9 In cases in which constructive notice is permitted by pub
lication, such publication must be in accordance with the requirements
provided by statute.10 Thus a service by publication is insufficient
when made without an order of the court where the law requires
such order.11 Where a constructive service of summons is permit
ted, some process must nevertheless appear on the face of the record,
or the judgment will be void.12 But a judgment entered on a defective
notice is not, for that reason alone, subject to collateral attack.18 It
has even been held that the giving by a guardian of the required
statutory notice by publication of his petition to sell his ward's estate
is not essential to the jurisdiction of the court, and its omission is
not fatal to the judgment, nor does it render it open to collateral
attack.14 A full treatment of the manner and sufficiency of construc
tive service so as to secure judgments against collateral attack is
found elsewhere in this work.15
323. Defective Service.—Even where there is service of process it
must be substantially in accordance with the requirements of the law,
and when the service of process is insufficient and unauthorized by
law, the court does not acquire jurisdiction, and the judgment ren
dered is without validity, force or effect, lff as, for example, where notice
is served on the wrong person, although of the same name as the
defendant,17 even if the party served on discovering the mistake
mails to the defendant the copy of the summons served upon him,
with a letter explaining the matter.18 Actual service may, however,
992, 50 A. S. R. 251, 16 L.R.A. 231; 121 la. 89, 96 N. W. 728, 100 A. S.
Hinton v. Penn Mut. Life Ins. Co., R. 317.
126 N. C. 18, 35 S. E. 182, 78 A.
14. Pennsylvania Mortgage Trust
Co. v. Redd, 38 Colo. 458, 88 Pac. 473,
S. R. 636.
8. Bigelow v. Old Dominion Copper 120 A. S. R. 132, 8 L.R.A.(N.S.) 1215.
Mining, etc., Co., 225 U. S. I11, 32
15. See Process.
S. Ct. 6-11, 56 U. S. (L. ed.) 1009,
16. Nelson v. Chittenden, 53 Colo.
30, 123 Pac. 656, Ann. Cas. 1914A
Ann. Cas. 1913E 875.
1198; Laney v. Garbee, 105 Mo. 355,
9. Note: 50 L.R.A. 586.
10. Noble v. Union River Logging 16 S. W. 831, 24 A. S. R. 391; Sanford
R. Co., 147 U. S. 105, 13 S. Ct. 271, v. Edwards, 19 Mont. 56, 47 Pac. 212,
37 U. S. (L. ed.) 123; McGahen v. 61 A. S. R. 482 and note; Durham
Carr, 6 la. 331, 71 Am. Dec. 421.
Fertilizer Co. v. Marshburn, 122 N. C.
11. People v. Greene, 74 Cal. 400, 411, 29 S. E. 411, 65 A. S. R. 708.
16 Pac. 197, 5 A. S. R. 448.
17. Flowers v. King, 145 N. C. 234,
12. Note: 50 A. S. R. 737.
58 S. E. 1074, 122 A. S. R. 444.
13. Cooper v. Sunderland, 3 la. 114,
18. Schneitman v. Noble, 75 1a. 120,
66 Am. Dec. 52; Thornily v. Prentice, 39 N. W. 224, 9 A. S. R. 467; SavR. C. L. Vol. XV.—54.
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be made even where the service is defective,19 and a mere irregularity
in the service of process on the defendant does not render the judg
ment vulnerable to a collateral attack.20 Thus it has been held that
the failure to serve notice twenty days before the first day of the term
at which judgment is rendered, as required by law, is a mere defect,
and does not make the judgment void.1 So also a judgment based
upon a service of summons by reading it to the defendant when the
law requires a copy to be given him, though reversible upon appeal,
is not void on collateral attack,2 and a judgment has been upheld
against collateral attack which was based on alias summons issued
without any return of the original, and which imperfectly stated
the nature of the cause of action and failed to notify the defendant
to appear and answer at the office of the justice.' Nor where the serv
ice of summons is made by one not of the age required by statute is the
judgment merely, for that reason, subject to collateral attack.4 A
mistake in the name of the defendant may also amount to a mere
defect, since the name is merely a means of identity, and the right
party may be served by a wrong name.5 The test in such cases appeara
to be whether the defendant could be misled by the error in the name.6
324. Insufficient Proof of Service.—Jurisdiction to enter a judg
ment against a defaulting defendant rests upon the fact of service
itself,7 and the return of service is simply the evidence of the juris
dictional fact.8 A judgment entered when the proof of the service
of process is defective and insufficient is not void if service of such
ings Bank of St. Paul v. Authier, 52 Ass'n, 25 Mont. 315, 64 Pac. 879, 87
Minn. 98, 53 N. W. 812, 18 L.R.A. A. S. R. 416.
498.
5. Welsh v. Kirkpatrick, 30 Cal.
19. National Metal Co. v. Greene 202, 89 Am. Dec. 85; Van Buren v.
Consol. Copper Co., 11 Ariz. 108, 89 Posteraro, 45 Colo. 588, 102 Pac. 1067,
Pac. 535, 9 L.R.A.(N.S.) 1062; Quarl 132 A. S. R. 199 and note; Foshier
v. Abbett, 102 Ind. 233, 1 N. E. 476, v. Narver, 24 Ore. 441, 34 Pac. 21, 41
52 Am. Rep. 662.
A. S. R. 874.
20. Burke v. Inter-State Savings,
6. Ordean v. Grannis, 118 Minn. 117,
etc., Ass'n, 25 Mont. 315, 64 Pac. 879, 136 N. W. 575, 1026, L.R.A.1915B
87 A. S. R. 416; Campbell Printing 1149 and note.
Press, etc., Co. v. Marder, 50 Neb. 283,
7. Newman's Estate, 75 Cal. 213, 16
69 N. W. 774, 61 A. S. R. 573; Pick Pac. 887, 7 A. S. R. 146; Bank of
ering v. Palmer, 18 N. M. 473, 138 Pac. Orland v. Dodson, 127 Cal. 208, 59
198, 50 L.R.A.(N.S.) 1055; Kalb v. Pac. 584, 78 A. S. R. 42; Call v.
German Savings, etc., Soc., 25 Wash. Rocky Mountain Bell Tel. Co., 16 Ida
349, 65 Pac. 559, 87 A. S. R. 757. ho 551, 102 Pac. 146, 133 A. S. R.
1'. Griffith v. Milwaukee Harvester 135; Cunningham v. Spokane Hy
Co., 92 la. 634, 61 N. W. 243, 54 draulic Min. Co., 20 Wash. 450, 55
A. S. R. 573.
Pac. 756, 72 A. S. R. 113.
2. Gandy v. Jolly, 35 Neb. 711, 53
Note: 21 A. S. R. 56.
N. W. 658, 37 A. S. R. 460.
8. Call v. Rocky Mountain Bell Tel.
3. Dore v. Dougherty, 72 Cal. 232, Co., 16 Idaho 551, 102 Pac. 146, 133
13 Pac. 621, 1 A. S. R. 48 and note. A. S. R. 135 and note.
4. Burke v. Inter-State Savings, etc.,
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process was in fact made before a judgment is rendered.9 To support
judgments entered upon insufficient proof of service of process, or
without the proof of such service appearing in the record, courts
have uniformly permitted such proof to be amended or supplied,
not for the purpose of authorizing them to enter new judgments
based upon such proof, but to show that judgments previously entered
were not entered without jurisdiction, and axe not and never were
void.10
325. Effect of Appearance.—Although jurisdiction of the subject
matter cannot be conferred on a court by consent of the parties, the
personal privilege of objecting to jurisdiction over the person of a
party may be waived if the court has jurisdiction of the subject
matter,11 and the rule is unquestioned that the voluntary appearance
of a party to a suit is as effective for the purpose of jurisdiction as
an actual service of summons.12 The same result may generally be
accomplished by acceptance of service18 within the state in which
the court has jurisdiction.14 The defendant's absence, and his igno
rance of the fact that judgment was entered against him, give him
no right to impeach it, where he had appeared in the suit by counsel.15
An appearance by attorney for the purpose of making a motion to
contest the service of process upon defendant is a special and lim
ited appearance, and in most states does not confer jurisdiction upon
the court; hence a judgment rendered upon such appearance is void.16
If the motion is overruled, the defendant may be bound by the
judgment sustaining the jurisdiction of the court over him. Hence
9. Herman v. Santee, 103 Cal. 519, Eaton v. Hasty, 6 Neb. 419, 29 Am.
37 Pac. 509, 42 A. S. R. 145.
Rep. 365; Wilson v. Otis, 71 N. H. 483,
10. Note: 21 A. S. R. 56. Gener- 53 Atl. 439, 93 A. S. R. 564; Lynde
ally as to the requisites, sufficiency v. Lynde, 162 N. Y. 405, 56 N. E. 979,
and amendment of returns, see Proc- 76 A. S. R. 332, 48 L.R.A. 679; Rogess.
ers v. Walker, 6 Pa. St. 371, 47 Am.
11. Harrison v. Harrison, 20 Ala. Dec. 470; Hubbard v. Dubois, 37 Vt.
629, 56 Am. Dec. 227; Johnston v. 94, 86 Am. Dec. 690. Generally as
San Francisco Sav. Union, 75 Cal. 134, to the effect of appearance, see Ap16 Pac. 753, 7 A. S. R. 129; Springer pearances, vol. 2, p. 335 et seq.
v. Shavender, 118 N. C. 33, 23 S. E.
13. Nicholson v. Cox, 83 N. C. 44,
976, 54 A. S. R. 708, 33 L.R.A. 775. 35 Am. Rep. 556; White v. White,
12. New Lamp Chimney Co. v. An- 66 W. Va. 79, 66 S. E. 2, 135 A. S.
sonia Brass, etc., Co., 91 U. S. 656, R. 1013, 24 L.R.A.(N.S.) 1279.
23 U. S. (L. ed.) 336; Laing v. Rig14. White v. White, 66 W. Va. 79,
ney, 160 U. S. 531, 16 S. Ct. 366, 40 66 S. E. 2, 135 A. S. R. 1013, 24
U. S. (L. ed.) 525; German Bank v. L.R.A.(N.S.) 1279.
American Fire Ins. Co., 83 la. 491, 50
15. McMullen v. Richie, 41 Fed. 502,
N. W. 53, 32 A. S. R. 316; Ferguson 8 L.R.A. 268.
v. Oliver, 99 Mich. 161, 58 N. W. 43,
16. Green v. Green, 42 Kan. 654,
41 A. S. R. 593; Jones v. Merrill. 113 22 Pac. 730, 16 A. S. R. 510 and
. Mich. 433, 71 N. W. 838. 67 A. S. R. note; White v. Johnson, 27 Ore. 282,
475; In re Austin, 173 Mich. 47, 138 40 Pac. 511, 50 A. S. R. 726.
N. W. 237, Ann. Cas. 1914D 749:
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it has been held that he cannot attack it in a collateral proceeding
in another court by seeking to enjoin execution of the judgment
finally rendered against him.17 The fact that in such case the court
strikes out the defendant's answer or defense as insufficient does not
deprive it of jurisdiction, nor invalidate its judgment.18 On the
other hand, if in an action against a nonresident in which his prop
erty has been attached, and service of summons has been made on
him by publication, he appears specially for the purpose of object
ing to the jurisdiction of the court and moving to quash the attach
ment, the court does not thereby acquire jurisdiction over his person,
and cannot render a valid personal judgment against him.19 If an
appearance is entered, or a party submits himself to the jurisdiction
of an appellate court, he cannot assail the judgment which is the
subject of the appeal on the ground that the trial court never acquired
jurisdiction of his person.20
326. Effect of Knowledge of Suit.—A distinction is to be observed
between knowledge of the pendency of a suit and notice thereof.
Jurisdiction can be acquired, if one does not submit himself to it,
in no other way than by actual notice, or by constructive notice.
Where there is no service, there is no notice, irrespective of any knowl
edge which the defendant may acquire informally. Notice is given
only by a service of process. Informal knowledge will not supply
it, and cannot be relied upon to put the one acquiring the knowledge
upon notice, or to force him into court to defend himself.1 The
mere fact that a defendant has knowledge of a suit pending against
him is not sufficient to give the court jurisdiction,2 although he is
also present at the trial.8 It has even been held that one may employ
counsel to assist a litigant, or may testify as a witness in his favor
or give other active support to his cause in court, without becoming
a party to the record or bound by the judgment rendered.4 The
reason for this rule is found in the doctrine of mutuality, that a
17. Phelps v. Mutual Reserve Fund
Life Ass'n, 112 Fed. 453, 50 C. C. A.
339, 61 L.R.A. 717, affirmed in 190
U. S. 147, 23 S. Ct. 707, 47 U. S. (L.
ed.) 987; Emery v. Kipp, 154 Cal.
83, 97 Pac. 17, 129 A. S. R. 141, 16
Ann. Cas. 792, 19 L.R.A.(N.S.) 983.
18. Ferguson v. Oliver, 99 Mich. 161,
58 N. W. 43, 41 A. S. R. 593.
19. Meyer v. Brooks, 29 Ore. 203,
44 Pac. 281, 54 A. S. R. 700.
20. Roach v. Privett, 90 Ala. 391,
7 So. 808, 24 A. S. R. 819.
1. National Metal Co. v. Greene
Consol. Copper Co., 11 Ariz. 108, 89
Pac. 535, 9 L.R.A. (N.S.) 1062.
2. Strode v. Strode, 6 Idaho 67, 52

Pac. 161, 96 A. S. R. 249 ; Lee v.
Independent School Dist., 149 la. 345,
128 N. W. 533, 37 L.R,A.(N.S.) 383.
Note: 1 L.R.A. 312.
3. Lee v. Independent School Dist.,
149 la. 345, 128 N. W. 533, 37 L.R.A.
(N.S.) 383.
4. Loftis v. Marshall, 134 Cal. 394,
66 Pac. 571, 86 A. S. R. 286 and note;
Williamson v. White, 101 Ga. 276, 28
S. E. 846, 65 A. S. R. 302 and note;
Lee v. Independent School Dist., 149
Ia. 345. 128 N. W. 533, 37 L.R.A.
(N.S.) 383; Cockins v. Bank of Alma,
84 Neb. 624, 122 N. W. 16, 133 A.
S. R. 642.
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person bound by a judgment should have the right to appear and
defend. But if a person having knowledge of a suit should be bound
by the judgment, he might be bound by a judgment as to which
he had never had the opportunity to be heard, which is opposed to
the first principles of justice.5 It must be borne in mind that the
foregoing principle that mere knowledge of litigation does not render
a party bound by the judgment which may be entered therein applies
only to cases in which there is no right or obligation on him either
by operation of law or contract to appear and defend the suit.6
Where such duty exists a different rule operates, which is elsewhere
considered.7
Usurpation of Power
327. In General.—While it is well settled that a judgment cannot
be questioned collaterally for an error committed in the exercise
of jurisdiction,8 the rule is equally well established that a judgment
may be attacked in a collateral proceeding for error in assuming
jurisdiction.9 Even where a court has jurisdiction over the parties
and the subject matter, yet if it makes a decree which is not within
the powers granted to it by the law of its organization, its decree is
void.10 Thus a judgment may be collaterally attacked where the
court had jurisdiction of the parties and subject matter of the action,
but did not have jurisdiction of the question which the judgment
assumes to determine,11 or power to grant the particular relief which
it assumes to afford to the litigants.12 For example, if a judgment
is rendered against a corporation on the striking out of its answer in
a case where the court was not authorized to take that action, such
5. Old Dominion Copper Mining,
etc., Co. v. Bigelow, 203 Mass. 159,
89 N. E. 193; 40 L.R.A.(N.S.) 314,
affirmed 225 U. S. 111, 32 S. Ct. 641,
56 U. S. (L. ed.) 1009, Ann. Cas.
1913E 875.
6. Lower Latham Ditch Co. v. Louden Irrigating Canal Co., 27 Colo. 267,
60 Pac. 629, 83 A. S. R. 80; Somers
v. Schmidt, 24 Wis. 417, 1 Am. Rep.
191.
Note: 40 L.R.A.(N.S.) 1173.
7. See infra, par. 489.
8. See supra, par. 310, and infra,
par. 334 et seq.
9. Pennsylvania Mortgage Trust Co.
t. Redd, 38 Colo. 458, 88 Pac. 473,
120 A. S. R. 132, 8L.R.A.(N.S.) 1215;
Arnold v. Shields, 5 Dana (Ky.) 18,
30 Am. Dec. 669; Young v. Rathbone,
16 N. J. Eq. 224, 84 Am. Dec. 151;

North Pacific Cycle Co. v. Thomas, 26
Ore. 381, 38 Pac. 307, 46 A. S. R.
636.
10. United States v. Walker, 109 U.
S. 258, 3 S. Ct. 277, 27 U. S. (L. ed.)
927; Russell v. Shurtleff, 28 Colo. 414,
65 Pac. 27, 89 A. S. R. 216; Draper
v. Clayton, 87 Neb. 443, 127 N. W.
369, 29 L.R.A.(N.S.) 153.
11. Sache v. Wallace, 101 Minn. 169,
112 N. W. 386, 118 A. S. R. 612, 11
Ann. Cas. 348, 11 L.R.A.(N.S.) 803.
12. Sache v. Wallace, 101 Minn. 169,
112 N. W. 386, 118 A. S. R. 612, 11
Ann. Cas. 348, 11 L.R.A.(N.S.) 803;
Charles v. White, 214 Mo. 187, 112
S. W. 545, 127 A. S. R. 674, 21 L.R.A.
(N.S.) 481; Pitkin v. Burnham, 62
Neb. 385, 87 N. W. 160, 89 A. S. R.
763, 55 L.R.A. 280.
Note: 23 A. S. R. 115.
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judgment is a nullity.18 Similarly in states in which a deficiency
decree may be entered only in suite for the foreclosure of mortgages,
such a decree will be void if rendered in an action to enforce a
vendor's lien, and will be subject to collateral attack.14 It should
also be noted that jurisdiction a court once acquired may be lost,
and for this reason a judgment of such court may be a nullity.
For example, it has been ruled that after litigants have accepted a
payment in full satisfaction of a judgment the court is deprived of
jurisdiction thereafter to enter a judgment for costs.15 Similarly
the authority of a court to proceed with a case may be divested by
statute.16
328. Disregarding Limitations of Law and Pleadings.—One form
of usurpation of power on the part of a court in rendering a judg
ment is where it attempts to disregard limitations prescribed by law
restricting its jurisdiction.17 A failure to comply with statutory requirements regulating the exercise of the jurisdiction of a court
may be sufficient to deny to a judgment validity which will protect
it from collateral attack. Thus if a statute provides that a court
in actions for divorce must, after the trial thereof, file its decision
and conclusions of law, and, if it determines that a divorce ought
to be granted, must enter an interlocutory judgment and that one
year after such interlocutory judgment is entered, the court may.
on motion of either party, or upon its own motion, enter a final
judgment granting the divorce, a judgment entered in the first instance
granting an absolute and immediate divorce is not erroneous merely,
but is beyond the jurisdiction of the court, and void.18 Where a
court is authorized by statute to entertain jurisdiction in a particular
case only, and it undertakes to exercise the power and jurisdiction
conferred in a case to which the statute has no application, in so
doing it will not acquire jurisdiction, and its judgment will be a
nullity and subject to collateral attack.19 It is also a general prin
ciple of law that a court cannot set itself in motion, nor has it power
to decide questions except as presented by the parties in their plead
ings. Anything that is decided beyond them is coram non judice
and void.20 Therefore where a court enters a judgment or awards
13. American De Forest Wireless
Tel. Co. v. Superior Court, 153 Cal.
533, 96 Pac. 15, 126 A. S. R. 125,
17 L.R.A.(N.S.) 1117.
14. Johnson v. McKinnon, 54 Fla.
221, 45 So. 23, 127 A. S. R. 135, 14
Ann. Cas. 180, 13 L.R.A.(N.S.) 874.
15. Two Rivers Mfg. Co. v. Beyer,
74 Wis. 210, 42 N. W. 232, 17 A. S.
R. 131 and note.
16. Ball v. Tolman, 135 Cal. 375,
67 Pac. 339, 87 A. S. R. 110.

17. Whitley v. Black, 9 N. C. 179,
11 Am. Dec. 753; Wall v. Wall, 123
Pa. St. 545, 16 Atl. 598, 10 A. S. R.
549.
18. Grannis v. Superior Court, 146
Cal. 245, 79 Pac. 981, 106 A. S. R.
23.
19. Risley v. Phenix Bank, 83 N. T.
318, 38 Am. Rep. 421.
20. State v. Muench, 217 Mo. 124,
117 S. W. 25, 129 A. S. R. 536. And
see supra, par. 43.
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relief beyond the prayer of the complaint or the scope of its allega
tions the excessive relief is not merely irregular but is void for want
of jurisdiction, and is open to collateral attack.1 For example, where
in a suit, the sole object of which is the assignment of a widow's
dower in land mentioned in the bill, the court not only assigns the
dower, but also, sponte sua, decrees a sale of the residue of the land,
it plainly exceeds its jurisdiction, and its decree is void, and may
be collaterally attacked.2
Fraud
329. As Ground for Attack by Parties or Privies; In General.—
It is the general rule that a judgment cannot be impeached for fraud
by a party or privy to it,8 unless the fraud affects the jurisdiction
of the court4 or appears on the face of the judgment roll itself.5
The exception as to fraud affecting the jurisdiction of the court is
more apparent than real, since an attack on a judgment on the ground
of fraud in its procurement constitutes a direct attack* It is some
times said that it is a maxim of law that fraud vitiates everything into
which it enters,7 but this maxim must be taken, like other general
maxims, to apply to cases where proof of fraud is admissible. Where
the same matter has been either actually tried, or so in issue that it
might have been tried, it is not again admissible; and the party is
estopped to set up such fraud, because the judgment is the highest
evidence and cannot be controverted.8 The parties to a judgment
1. Sache v. Wallace, 101 Minn. 169, 137 Pa. St. 378, 20 Atl. 998, 21 A.
112 N. W. 386, 118 A. S. R. 612, 11 S. R. 886.
Ann. Cas. 348 and note, 11 L.R.A.
Notes: 79 Am. Dec. 752; 103 A.
(N.S.) 803; Charles v. White, 214 Mo. S. R. 313; 11 L.R.A. 160.
187, 112 S. W. 545, 127 A. S. R. 674.
4. Mahoney v. State Ins. Co., 133
21 L.R.A.(N.S.) 481.
Ia. 570, 110 N. W. 1041, 9 L.R.A.
2. Seamster v. Blackstock, 83 Va. (N.S.) 490; Bleakley v. Barclay, 75
232, 2 S. E. 36, 5 A. S. R. 262.
Kan. 462, 89 Pac. 906, 10 L.R.A.(N.S.)
3. Alabama Great Southern R. Co. 230.
v. Hill, 139 Ga. 224, 76 S. E. 1001, 6. Williams v. Haynes 77 Tex. 283, 13
Ann. Cas. 1914D 996, 43 L.R.A. (N.S.) S. W. 1029, 19 A. S. R. 752 and note.
236 ; Milner v. Gatlin, 143 Ga. 816, 85
6. Thompson v. McCorkle, 136 Ind.
S. E. 1045, L.R.A.1916B 977; Bleakley 484, 34 N. E. 813, 36 N. E. 211, 43
v. Barclay, 75 Kan. 462, 89 Pac. 906, A. S. R. 334; Stewart Lumber Co. v.
10 L.R.A.(N.S.) 230; Taylor v. State, Downs, 142 Ia. 420, 120 N. W. 1067,
73 Md. 208, 20 At1. 914, 11 L.R.A. 19 Ann. Cas. 1100, 29 L.R.A. (N.S.)
852; Homer v. Fish, 1 Pick. (Mass.) 1190.
435, 11 Am. Dec. 218 and note; Boston, 7. Taylor v. State, 73 Md. 203, 20
etc., R. Corp. v. Sparhawk, 1 Allen Atl. 914, 11 L.R.A. 852; Aspinwall
(Mass.) 448, 79 Am. Dec. 750 and v. Sabin, 22 Neb. 73, 34 N. W. 72, 3
note; Lyons v. Murray, 95 Mo. 23, A. S. R. 258.
8 S. W. 170, 6 A. S. R. 17; Smithson
8. Graves v. Graves, 132 Ia. 199,
v. Smithson, 37 Neb. 535, 56 N. W. 109 N. W. 707, 10 Ann. Cas. 1104.
300, 40 A. S. R. 504; Ogle v. Baker, 10 L.R.A. (N.S.) 216.
855
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therefore cannot impeach it collaterally by showing that no bona
fide debt existed on which it was rendered,9 or that the debt was
in fact created by fraud.10 Hence a judgment cannot be attacked
collaterally by a party to it in a subsequent action to recover money
collected by regular process issued upon it,11 or when such judg
ment is offered in evidence against him in support of a title which
was in issue in the case in which it was recovered.12 It has also
been held that a judgment cannot be impeached collaterally, in a
subsequent action for damages, by proof that the plaintiff in it, while
suit was pending, practiced deceit upon the defendant, whereby the
latter was led to forbear interposing a defense fraudulently concealed
from him.18 According to some decisions even an infant who is a
party to a judgment cannot attack it collaterally for fraud,14 but there
are also authorities to the effect that an infant defendant may impeach
a decree against him on the ground of fraud or collusion between
the plaintiff and his guardian.15
330. Applications of Rule.—The general rule that a party cannot
collaterally attack a judgment for fraud has been applied to judg
ments by consent,18 or by default. Likewise in cases of divorce no
collateral attack for fraud is allowed.17 Nor can the probate of a
will or other decrees of probate courts be set aside for fraud where
the attack is made collaterally,18 as when the decree is offered as
evidence in another cause.19 Similarly a discharge in bankruptcy
cannot be collaterally attacked for fraud by the parties thereto,20
and a judgment against a municipality, fairly obtained, cannot be
collaterally attacked on the ground that its affirmance on appeal
was obtained by collusion.1 In the case of ex parte orders or decrees,
a collateral attack for fraud has been allowed in some cases and
refused in others. Generally the record of a former conviction or
acquittal can be collaterally impeached by showing that it was fraudu
lently obtained.2
9. Deadman v. Yantis, 230 Hl. 243, Pac. 183, 90 Pae. 711, 121 A. S. R.
82 N. E. 592, 120 A. S. R. 291.
105; Alabama Great Southern R. Co.
10. Goodman v. Herman, 172 Mo. v. Hill, 139 Ga. 224, 76 S. E. 1001,
344, 72 S. W. 546, 60 L.R.A. 885.
Ann. Cas. 1914D 996, 43 L.R.A.(N.S.)
11. Ogle v. Baker, 137 Pa. St. 378, 236.
20 Atl. 998, 21 A. S. R. 886.
Note: 36 L.R.A. (N.S.) 986.
12. Boston, etc., R. Corp. v. Spar19. Alabama Great Southern R. Co.
hawk, 1 Allen (Mass.) 448, 79 Am. v. Hill, 139 Ga. 224, 76 S. E. 1001,
Dec. 750 and note.
Ann. Cas. 1914D 996, 43 L.R.A. (N.S.)
13. White v. Merritt, 7 N. Y. 352, 236.
57 Am. Dec. 527.
20. Wilev v. Pavey, 61 Ind. 457, 28
14. Note: 39 A. S. R. 276.
Am. Rep. 677.
15. Ralston v. Lahee, 8 1a. 17, 74
Note: 36 L.R.A. (N.S.) 982.
Am. Dec. 291.
1. Edmundson v. Jackson Independ16. Note: 36 L.R.A. (N.S.) 981, 983. ent School Dist., 98 1a. 639, 67 N. W.
17. Note: 36 L.R.A. (N.S.) 983, 985. 671, 60 A. S. R. 224.
18. In re Davis, 151 Cal. 318, 86
2. Note: 36 L.R.A. (N.S.) 985, 986.
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331. Fraud as Ground for Attack by Third Persons.—It is the
well settled general rule that whenever the rights of third persons
are affected they may collaterally attack a judgment for fraud com
mitted by one party or for collusion of both parties.8 A judgment
creditor may show that a judgment was procured by the debtor for
the purpose of avoiding the operation of a bankruptcy law,4 and a
judgment, fraudulent as to the beneficiaries of a trust, can be attacked
by them as such whenever it is sought to be enforced against them.5
The stockholders of a corporation are deemed third parties to a judg
ment against the corporation, and such a judgment may be collaterally
attacked by them for fraud or collusion,6 and although a judgment
against the principal debtor prima facie establishes the liability of sure
ties, even if they are not parties to the action, yet the sureties may
impeach the judgment for fraud.7 The principle that a third party
affected by a judgment obtained through fraud may collaterally attack
it applies to all sorts of judgments and decrees. For example a collat
eral attack for such cause may be made on judgments by default,8
3. Wyman
Campbell, 6 Port. Dec. 604; Hartman v. Ogborn, 54 Pa.
(Ala.) 219, 31 Am. Dec. 677; Alabama St. 120, 93 Am. Dec. 679; Shryock
Great Southern R. Co. v. Hill, 139 Ga. v. Buckman, 121 Pa. St. 248, 15 AtL
224, 76 S. E. 1001, Ann. Cas. 1914D 480, 1 L.B.A. 533; Ogle v. Baker, 137
996, 43 L.R.A.(N.S.) 236; Ralston v. Pa. St. 378, 20 AtL 998, 21 A. S. R.
Wood, 15 111. 159, 58 Am. Dec. 604 ; 886; Hanika's Estate, 138 Pa. St. 330,
Atlas Nat. Bank v. More, 152 Hl. 528, 22 AtL 90, 21 A. S. R. 907; Philadel38 N. E. 684, 43 A. S. R. 274; Horner phia v. Ridge Ave. R. Co., 142 Pa. St.
v. State Bank, 1 Ind. 130, 48 Am. Dec. 484, 21 AtL 982, 24 A. S. R. 512;
355; S'.cwart Lumber Co. v. Downs, Grassmeyer v. Beeson, 18 Tex. 753, 70
142 la. 420, 120 N. W. 1067, 19 Ann. Am. Dec. 309 ; Garland v. Rivers, 4
Cas. 1100, 29 L.R.A.(N.S.) 1190; Rand. (Va.) 282, 15 Am. Dec. 756;
Black v. Elliott, 63 Kan. 211, 65 Pac. Bensimer v. Fell, 35 W. Va. 15, 12
215, 88 A. S. R. 239; Bleakly v. Bar- S. E. 1078, 29 A. S. R. 774.
clay, 75 Kan. 462, 89 Pac. 906, 10
Notes: 79 Am. Dec. 752; 83 Am.
L.R.A.(N.S.) 230; Clark v. Foxcroft, Dec. 534 ; 3 A. S. R. 814; 22 A. S.
6 Greenl. (Me.) 296, 20 Am. Dec. 309; R. 662; 23 A. S. R. 118; Ann. Cas.
Sidensparker v. Sidensparker, 52 Me. 1913B 1261.
481, 83 Am. Dec. 527 and note; Trem- 4. Michaels v. Post, 21 Wall. 422,
blay v. Aetna Life Ins. Co., 97 Me. 22 U. S. (L. ed.) 525.
547, 55 AtL 509, 94 A. S. R. 521;
5. Snelling v. American Freehold
Downes v. Fuller, 2 Mete. (Mass.) Land, etc., Co., 107 Ga. 852, 33 S. E
135, 35 Am. Dec. 393 ; Schmitt v. Dahl, 634, 73 A. S. R. 160 and note.
88 Minn. 506, 93 N. W. 665, 67 L.R.A. 6. McBryan v. Universal Elevatoi
590; Marx v. Fore, 51 Mo. 69, 11 Am. Co., 130 Mich. 111, 89 N. W. 683, 97
Rep. 432; Dobson v. Pearce, 12 N. A. S. R. 453.
Y. 156, 62 Am. Dec. 152; Faran v. 7. Charles v. Hoskins, 14 la. 471, 83
Robinson, 17 Ohio St. 242, 93 Am. Am. Dec. 378.
Dec. 617; Tarbox v. Havs, 6 Watts Note: 40 L.R.A. (N.S.) 748.
(Pa.) 398, 81 Am. Dec.'478; In re 8. Note: 36 L.R.A.(N.S.) 981, 984.
Dougherty, 9 Watts & S. (Pa.) 189, Generally as to collateral attack on
42 Am. Dec. 326; Caldwell v. Wal- judgments by default, see supra, par.
ters, 18 Pa. St. 79, 55 Am. Dec. 592; 120.
Yaple v. Titus, 41 Pa. St. 195, 80 Am.
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or by confession,9 or on judgments in rem.10 Similarly a judgment in
an action of ejectment may be collaterally attacked by strangers who
may show that such judgment was fraudulent and collusive.11 When
an attack is made on the ground of fraud, the obligation of the judg
ment is in nowise impaired, and as between the original parties it
may continue to be binding, a fraudulent judgment, like a fraudulent
deed, being good against all but the interests intended to be defrauded
by it.12
332. False Testimony.—A judgment cannot be collaterally im
peached by a party, on the ground that false testimony was given at
the trial.141 Accordingly an action will not lie for damages which
the plaintiff alleges that he has sustained because of his failing to
recover in a former suit solely in consequence of the false swearing
of the defendant as a witness therein.14
333. Unauthorized Appearance of Attorney.—The early doctrine
that the authority of an attorney who enters an appearance for a
party in a judicial proceeding is conclusively presumed 15 has been
generally repudiated,16 and the fact that an appearance has not been
authorized is ground for vacating such judgment by direct attack,17
either by motion to vacate,18 or by proceedings in equity to obtain
relief from such judgment.19 In harmony with these views the
general rule is that an unauthorized appearance is insufficient to confer
on the court jurisdiction over the person of the defendant, and there
fore a judgment based thereon will be void and subject to collateral
attack.20 It has, however, been held that a judgment of divorce
cannot be collaterally attacked as void because the appearance of the
wife by an attorney was authorized only by a letter of authority
9. Pitkin v. Burnham, 62 Neb. 385, 424, 17 S. E. 496, 34 A. S. E. 513,
87 N. W. 160, 89 A. S. R. 763, 55 21 L.R.A. 848; St. Albans v. Bush,
L.R.A. 280.
4 Vt. 58, 23 Am. Dec. 246.
Note: 36 L.R.A. (N.S.) 982.
16. Williams v. Johnson, 112 N. C.
Generally as to collateral attack 424, 17 S. E. 496, 34 A. S. R. 513, 21
on judgments by confession, see supra, L.R.A. 848 and note,
par. 108.
17. Great West Min. Co. v. Wood10. Note: 11 Eng. Rul. Cas. 42.
mas of Alston Min. Co., 12 Colo. 46,
11. Atkinson v. Allen, 12 Vt. 619, 20 Pac. 771, 13 A. S. R. 204 and
36 Am. Dec. 361.
note.
12. In re Dougherty, 9 Watts & S.
18. See supra, par. 163.
(Pa.) 189, 42 Am. Dec. 326.
19. See supra, par. 210.
13. Dilleng v. Murray, 6 Ind. 324,
20. Gardner v. Bunn, 132 Dl 403,
63 Am. Dec. 385; Wirth v. Weigand, 23 N. E. 1072, 7 L.R.A. 729; Sherrard
85 Neb. 115, 122 N. W. 714, 35 L.R.A. v. Nevius, 2 Ind. 241, 52 Am. Dec.
(N.S.) 1103.
508; Reynolds v. Fleming, 30 Kan.
Note: 10 L.R.A.(N.S-) 242.
106, 1 Pac. 61, 46 Am. Rep. 86; Fer14. Gusman v. Hearsey, 28 La. Ann. guson v. Crawford, 70 N. Y. 253, 26
709, 26 Am. Rep. 104; Dunlap v. Glid- Am. Rep. 589.
den, 31 Me. 435, 52 Am. Dec. 625.
Notes: 39 Am. Dec. 435 ; 21 L.R.A.
15. Williams v. Johnson, 112 N. C. 854.
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which her husband compelled her to write and sign, where such
facts did not appear on the record-1
Errors and Irregularities
334. In General.—It is the well established general rule that a
judgment of a court of competent jurisdiction cannot be impeached
collaterally for mere errors and irregularities,2 whether the court
1. Edgerton v. Edgerton, 12 Mont.
122, 29 Pac. 966, 33 A. S. R. 557, 16
L.R.A. 94.
2. Elliott v. Peirsol, 1 Pet. 328, 7
U. S. (L. ed.) 164; Thompson v. Tolmie, 2 Pet. 157, 7 U. S. (L. ed.) 381;
Ex parte Watkins, 3 Pet. 193, 7 U. S.
(L. ed.) 650; Decatur v. Paulding,
14 Pet. 497, 10 U. S. (L. ed.) 559;
Nations v. Johnson, 24 How. 195, 16
U. S. (L. ed.) 628; Gray v. Brignardello, 1 Wall. 627, 17 U. S. (L. ed.) 693;
Miller v. Sherry, 2 Wall. 237, 17 U.
S. (L. ed.) 827; Mitchell v. St. Maxent, 4 Wall. 237, 18 U. S. (L. ed.)
326; Marchand v. Frellsen, 105 U. S.
423, 26 U. S. (L. ed.) 1057; Insley v.
United States, 150 U. S. 512, 14 S.
Ct. 158, 37 U. S. (L. ed.) 1163; United States v. Morse, 218 U. S. 493, 31
S. Ct. 37, 54 U. S. (L. ed.) 1123;
Richardson v. Hobart, 1 Stew. (Ala.)
500, 18 Am. Dec. 70; Wvman v. Campbell, 6 Port. (Ala.) 219, 31 Am. Dec.
677; Boutwell v. Steines, 84 Ala. 307,
4 So. 184, 5 A. S. R. 375; Reynolds
v. Harris, 14 Cal. 667, 76 Am. Dec.
459 ; Joyce v. McAvoy, 31 Cal. 273, 89
Am. Dec. 172; Mayo v. Ah Loy, 32
Cal. 477, 91 Am. Dec. 595; Lamb v.
Wahlenmaier, 144 Cal. 91, 77 Pac.
765, 103 A. S. R. 66; Le Mesnager v.
Variel, 144 Cal. 463, 77 Pac. 988, 103
A. S. R. 91; Pennsylvania Mortgage
Trust Co. v. Redd, 38 Colo. 458, 88
Pac. 473, 120 A. S. R. 132, 8 L.R.A.
(N.S.) 1215; Kavanagh v. Hamilton,
53 Colo. 157, 125 Pac. 512,. Ann. Cas.
1914B 76; Morey v. Hoyt, 62 Conn.
542, 26 Atl. 127, 19 L.R.A. 511; Roach
v. Martin, 1 Har. (Del.) 548, 27 Am.
Dec. 746; Ponder v. Moseley, 2 Fla.
207, 48 Am. Dec. 194; Johnson v.
McKinnon, 54 Fla. 221, 45 So. 23, 127
A. S. R. 135, 14 Ann. Cas. 180, 13
L.R.A.(N.S.) 874; Rodgers v. Evans,

8 Ga. 143, 52 Am. Dec. 390 and note;
Alabama Great Southern R. Co. v. .
Hill, 139 Ga. 224, 76 S. E. 1001, Ann.
Cas. 1914D 996, 43 L.R.A.(N.S.) 236;
Wimberly v. Hurst, 33 111. 166, 83 Am.
Dec. 295; Goudy v. Hall, 36 111. 313,
87 Am. Dec. 217; Elston v. Chicago,
40 111. 514, 89 Am. Dec. 361; Gould
v. Sternberg, 128 111. 510, 21 N. E.
628, 15 A. S. R. 138; Doe v. Rue, 4
Blackf. (Ind.) 263, 29 Am. Dec. 368;
Horner v. Doe, 1 Ind. 130, 48 Am.
Dec. 355; Indiana, etc., R. Co. v. Allen, 113 Ind. 308, 15 N. E. 451, 3
A. S. R. 650; Smith v. Clausmeier,
136 Ind. 105, 35 N. E. 904, 43 A. S.
R. 311; Moyer v. Bucks, 2 Ind. App.
571, 28 N. E. 992, 50 A. S. R. 251,
16 L.R.A. 231; Pursley v. Hayes, 22
la. 11, 92 Am. Dec. 350; Melhop v.
Doane, 31 la. 397, 7 Am. Rep. 147;
Edmundson v. Jackson Independent
School District, 98 la. 639, 67 N. W.
671, 60 A. S. R. 224; Mitchell v. Aten,
37 Kan. 33, 14 Pac. 497, 1 A. S. R.
231; Sears v. Sears, 95 Ky. 173, 25
S. W. 600, 44 A. S. R. 213; Banister
v. Higginson, 15 Me. 73, 32 Am. Dec.
134; Cockey v. Cole, 28 Md. 276, 92
Am. Dec. 684 and note; Sache v. Wallace, 101 Minn. 169, 112 N. W. 386,
118 A. S. R. 612, 11 Ann. Cas. 348,
11 L.R.A. (NS.) 803; Hodge v. Mitchell, 27 Miss. 5G0, 61 Am. Dec. 524;
People's Bank v. West, 67 Miss. 729,
7 So. 513, 8 L.R.A. 727; Alabama,
etc., R. Co. v. Bolding, 69 Miss. 255,
13 So. 844, 30 A. S. R. 541; State
v. Brandhorst, 156 Mo. 457, 56 S. W.
1094, 79 A. S. R. 538; Burke v. InterState Sav., etc., Ass'n, 25 Mont. 315,
64 Pac. 879, 87 A. S. R. 416; Hughes
v. Goodale,'26 Mont. 93, 66 Pac. 702,
91 A. S. R. 410; Haines v. Flinn, 26
Neb. 380, 42 N. W. 91, 18 A. S. R.
785; Cizek v. Cizek, 69 Neb. 797, 96
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making them is one of limited and inferior or general and superior
jurisdiction,8 even when these appear on the face of the record.4
There are many rights belonging to litigants—rights which a court
may not properly deny, and yet if denied do not oust the jurisdic
tion or render the proceedings absolutely null and void,5 and the
broad principle is that where a court has jurisdiction over the person
and the subject matter, no error in its exercise can make the judg
ment void.8 In such cases the judgment is not subject to collateral
attack for any errors committed by the court in the course of the
proceedings,7 and it is immaterial how irregular the proceedings
may have been.8 It has been said that when a court has jurisdicN. W. 657, 99 N. W. 28, 5 Aim. Cas. bia, 174 U. S. 190, 19 S. Ct. 637, 43
464; Hollister v. Abbott, 31 N. H. 442, U. S. (L. ed.) 944.
64 Am. Dec. 342; Bruce v. Cloutman,
6. Pennsylvania Mortgage Trust Co.
45 N. H. 37, 84 Am. Dec. I11; Skin- v. Redd, 38 Colo. 458, 88 Pac. 473,
ner v. Moore, 19 N. C. 138, 30 Am. 120 A. S. R. 132, 8 L.R.A.(N.S-)
Dec. 155 and note; Keaton v. Banks, 1215; Johnson v. McKinnon, 54 Fla.
32 N. C. 381, 51 Am. Dec. 393; Knott 221, 45 So. 23, 127 A. S. R. 135, 14
v. Taylor, 99 N. C. 511, 6 S. E. 788, Ann. Cas. 180, 13 L.R.A.(N.S.) 874.
6 A. S. R. 547; Springer v. Shaven7. Knight v. United States Land
der, 116 N. C. 12, 21 S. E. 397, 47 Ass'n, 142 U. S. 161, 12 S. Ct. 258,
A. S. R. 791, 33 L.R.A. 772; Stafford 35 U. S. (L. ed.) 974; Indiana, etc.,
v. Gallops, 123 N. C. 19, 31 S. E. 265, R. Co. v. Allen, 113 Ind. 308, 15 N.
68 A. S. R. 815; Paine v. Mooreland, E. 451, 3 A. S. R. 650; Alabama, etc.,
15 Ohio 435, 45 Am. Dec. 585; Mor- R. Co. v. Bolding, 69 Miss. 255, 13
rill v. Morrill, 20 Ore. 96, 25 Pac. So. 844, 30 A. S. R. 541; Shea v.
362, 23 A. S. R. 95, 11 L.R.A. 155 Shea, 154 Mo. 599, 55 S. W. 869, 77 A.
and note; North Pac. Cycle Co. v. S. R. 779 ; Taylor v. Coots, 32 Neb. 30,
Thomas, 26 Ore. 381, 38 Pac. 307, 48 N. W. 964, 29 A. S. R. 426; Staats
46 A. S. R. 636; Tarbox v. Hays, 6 v. Wilson, 76 Neb. 204, 107 N. W.
Watts (Pa.) 398, 31 Am. Dec. 478 230, 109 N. W. 379, 124 A. S. R. 806.
and note ; Upson v. Horn, 3 Strob. L.
Note : 15 A. S. R. 143.
(S. C.) 108, 49 Am. Dec. 633; Ward
8. Cooper v. Reynolds, 10 Wall. 308,
v. Ringo, 2 Tex. 420, 47 Am. Dec. 19 U. S. (L. ed.) 931; Ex parte Ah
654; Withers v. Patterson, 27 Tex. Men, 77 Cal. 198, 19 Pac. 380, 11 A.
491, 86 Am. Dec. 643; Hodson v. S. R. 263; Crim v. Kessing, 89 Cal.
Union Pac. R. Co., 14 Utah 402, 47 478, 26 Pac. 1074, 23 A. S. R. 491;
Pac. 859, 60 A. S. R 902; Allen v. Skrine v. Simmons, 36 Ga. 402, 91 Am.
Huntington, 2 Atkins (Vt.) 249, 16 Dec. 771; Spencer v. Spencer, 31 Ind.
Am. Dec. 702; Wells v. Atkins, 68 App. 321, 67 N. E. 1018, 99 A. S. R.
Vt. 191, 34 Atl. 694, 54 A. S. R. 880; 260; Ferguson v. Oliver, 99 Mich. 161,
Nash v. Church, 10 Wis. 303, 78 Am. 58 N. W. 43, 41 A. S. R. 593; FraaDec. 678.
man v. Fraaman, 64 Neb. 472, 90 N.
Notes: 11 A. S. R. 27; 23 A. S. R. W. 245, 97 A. S. R. 650; Morrill v.
113; 29 A. S. R. 791; 7 L.R.A. 582; Morrill, 20 Ore. 96, 25 Pac. 362, 23
8 L.R.A. 268; 11 L.R.A. 155; 12 L.R.A. A. S. R. 95, 11 L.R.A. 155; Lynch
576; 11 Eng. Rul. Cas. 15.
v. Baxter, 4 Tex. 431, 51 Am. Dee.
♦
3. Pursley v. Hayes, 22 la. 11, 92 735; Flippen v. Dixon, 83 Tex. 421,
Am. Dec. 350.
4. Jackson v. Astor, 1 Pin. (Wis.)
Notes: 103 A. S. R. 323; 12 L.E. A.
17, 39 Am. Dec. 281.
576.
5. Humphries v. District of Colum860
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tion, it has jurisdiction to commit error,9 that if a judgment be
merely irregular, the courts of the country pronouncing the judgment
are the exclusive judges of that irregularity, and their decision binds
the world,10 and that all irregularities in the exercise of a court of
general jurisdiction are cured by final judgment.11 Sometimes the
rule is stated in the form that a judgment cannot be collaterally
attacked for errors unless they show a want of jurisdiction.12 A
judgment is irregular when proper rules of practice have not been
followed, or some necessary act has been .omitted or done in an
improper manner.18 An irregular judgment has also been denned
as one contrary to the course and practice of the courts,14 as when
the court mistakes the law, and renders judgment for one party,
when upon the record it should have been rendered for the other,
or when a judgment different from the one given should have been
. rendered.15 After the record of a judgment has been amended another
court cannot inquire collaterally how it came to be as it is. The
remedy against an improper amendment is by appeal, or some other
method of direct attack, and in no case by collateral and incidental
assault.16
335. Errors as to Law.—The general rule is that an error of law
does not furnish ground for collateral attack on a judgment,17 nor,
so long as a judgment is correct, can it be impeached by showing
that the court proceeded upon erroneous principles in reaching its
conclusion.18 Whenever a court is confronted with a question which
it has a right to decide, its erroneous judgment will not be subject
to a collateral attack, irrespective of whether the mistake of law
concerned the common statutory or constitutional law.19 A judg
ment is binding upon the parties although it is undoubtedly erro
neous under the law, as subsequently declared by the courts.20 Under
9. Hart v. Smith, 15!) Ind 182, 64
N. E. 661, 95 A. S. R. 280, 58 L.R.A.
940.
10. Rodgers v. Evans, 8 Ga. 143, 52
Am. Dec. 390.
11. Note: 23 A. S. R. 103.
12. In re Austin, 173 Mich. 47, 138
N. W. 237, Ann. Cas. 1914D 749;
Sache v. Wallace, 101 M.un. 169, 112
N. W. 386, 118 A. S. R. (512. 11 Ann.
Cas. 348, 11 L.R.A.(N.S.) 803; Colfax
Bank v. Richardson. 34 Ore. 518, 54
Pac. 359, 75 A. S. R. 664.
13. Sache v. Wallace, 101 Minn. 169,
112 N. W. 386, 118 A. S. R. 612, 11
Ann. Cas. 348, 11 L.R.A.(N.S-) 803.
14. Stafford v. Gallops, 123 N. C.
19, 31 S. E. 265. 68 A. S. R. 815.
15. Den v. Albertson, 14 N. C. 241.

22 Am. Dec. 719.
16. Ware v. Kent, 123 Ala. 427, 26
So. 208, 82 A. S. R. 132.
17. Gray v. Brignardello, 1 Wall.
627, 17 U. S. (L. ed.) 693; Fauntleroy
v. Lum, 210 U. S. 230, 28 S. Ct. 641,
52 U. S. (L. ed.) 1039; Maloney v.
Dewev, 127 111. 395, 19 N. E. 848, 11
A. S. R. 131; Indiana, etc., R. Co. v.
Allen, 3 A. S. R. 650; 113 Ind. 308.
15 N. E. 451; Hart v. Moulton, 104
Wis. 349, 80 N. W. 599, 76 A. S. R.
881.
Note: 103 A. S. R. 323.
18. Borden v. Croak, 131 111. 68, 22
N. E. 793, 19 A. S. R: 23.
19. Koepke v. Hill, 157 Ind. 172,
60 N. E. 1039, 87 A. S. R. 161.
20. People v. Holladay. 93 Cal. 241,
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this principle it has been held that if the judgment of a court order
ing the destruction of an interstate shipment of intoxicating liquors is
erroneous, such judgment cannot be impeached by showing that it
was based on a mistake of law.1 It has been said, however, that the
cases holding judgments valid on collateral attack, though founded
upon an erroneous view of the law, are none of them cases in which
the law which the court mistook was the law vesting it with jurisdic
tion over the subject matter.2
336. Insufficiency or . Incompetency of Evidence; Erroneous Find
ings Generally.—A judgment of a competent court cannot be collat
erally attacked on the ground that it was rendered upon insufficient
evidence,8 or incompetent evidence,4 or even without any evidence.5
Thus if a court has power to act on proof of a given fact, its action
upon the statement of such fact by an unsworn witness is not for
that reason alone entirely void, so as to render its judgment void
when questioned collaterally.6 Where the court has jurisdiction a
decree without proof or upon insufficient proof is one in the exercise
of jurisdiction and can only be the subject of appeal or review.7
Where a finding of fact is essential to the validity of a judgment,
the court on collateral attack will presume that such fact was found,8
and a judgment is immune from impeachment on the ground that
it is not supported by the findings9 or that no findings were made.10
Mistakes in findings of facts by the court usually are not grounds
for a collateral attack on the judgment 11 and it makes no difference
how erroneous the determination of facts may be.12 If the rule
were otherwise, there would be no final settlement of disputed contro29 Pac. 54, 27 A. S. R. 186; Hodson
6. Cruzen v. Stephens, 123 Mo. 337,
v. Union Pac. R. Co., 14 Utah 402, 27 S. W. 557, 45 A. S. R. 549.
47 Pac. 859, 60 A. S. R. 902.
7. Davis v. Hellig, 27 Md. 452, 92
1. American Exp. Co. v. Mullins, Am. Dec. 646.
212 U. S. 311, 29 S. Ct. 381, 53 U.
8. Nichols v. Doak, 48 Wash. 457,
S. (L. ed.) 525, 15 Ann. Cas. 536.
93 Pac. 919, 125 A. S. R. 942.
2. Grannis v. Superior Court, 146
9. Johnston v. San Francisco Sav.
Cal. 245, 79 Pac. 891, 106 A. S. R. Union, 75 Cal. 134, 16 Pac. 753, 7
23.
A. S. R. 129 and note.
3. Thacker v. Chambers, 5 Humph.
10. Griggs v. Hanson, 86 Kan. 632,
(Tenn.) 313, 42 Am. Dec. 431; Par- 121 Pac. 1094, Ann. Cas. 1913C 242;
sons v. Parsons, 101 Wis. 76, 77 N. Cizek v. Cizek, 69 Neb. 797, 96 N. W.
W. 147, 70 A. S. R. 894; Hart v. 657, 99 N. W. 28, 5 Ann. Cas. 464.
Moulton, 104 Wis. 349, 80 N. W. 599,
11. Gray v. Brignardello, 1 Wall.
76 A. S. R. 881.
627, 17 U. S. (L. ed.) 693; Mullins v.
4. Myers v. McGavock, 39 Neb. 843, Rieger, 169 M«. 521, 70 S. W. 4, 92
58 N. W. 522, 42 A. S. R. 627.
A. S. R. 651.
5. Leslie v. Gibson, 80 Kan. 504, 103
12. Hart v. Smith, 159 Ind. 182, 64
Pac. 115, 133 A. S. R. 219, 26 L.R.A. N. E. 661, 95 A. S. R. 280, 58 L.R.A.
(N. S.) 1063;'Parsons v. Parsons, 101 949; Cannon v. Cooper, 39 Miss. 784,
Wis. 76, 77 N. W. 147, 70 A. S. R. 80 Am. Dec. 101 and note.
894.
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versies.18 An inconsistency between the findings and the judgment
rendered by a court of competent jurisdiction will not subject such
judgment to collateral attack.14
337. Erroneous Finding of Jurisdictional Facts.—In accordance
with the general rule as to presumptions in favor of jurisdiction as
against collateral attack,15 it is usually held that where a court has
jurisdiction of cases ejusdem generis, its judgment in any case is not
merely void; because its invalidity cannot appear without inquiry
into the facts, an inquiry which the court itself must be presumed
to have made, and which will not, therefore, be permitted to be
reviewed collaterally.16 The court in the original action is deemed
to have jurisdiction to determine the validity of the service of process,
and its decision on this question is considered conclusive,17 even if
erroneous,18 and relitigation of the case on the merits will not be
permitted to determine whether the court correctly found the facte
on which the jurisdiction depended.19 Hence it is that in such cases
a judgment cannot be collaterally attacked,20 and it makes no differ
ence that the court may have misjudged the facts.1 Under this
view on collateral attack the jurisdictional facts will be deemed to
have been properly ascertained.2 For example, where the plaintiff
in a cause is required by statute to have been a bona fide resident
of the state in which his action is brought for a fixed period of time,
in order to enable him to maintain his action, the ascertainment by
the court of the fact of such residence necessarily precedes a con
sideration of the merits of the case, and the determination of that
question by the court is final, not only in the courts of that state,
but in every other jurisdiction where the validity of the judgment
comes in question, unless such determination has been procured by
fraud.8 Similarly where parties litigate in a federal court, whose
13. Mullins v. Eieger, 169 Mo. 521, Fisher v. Bassett, 9 Leigh (Va.) 119,
70 S. W. 4, 92 A. S. R. 651.
33 Am. Dec. 227 and note.
14. Crim v. Kessing, 89 Cal. 478,
20. Dowell v. Applegate, 152 U. S.
26 Pac. 1074, 23 A. S. R. 491.
327, 14 S. Ct. 611, 38 U. S. (L. ed.)
15. See infra, par. 353 et seq.
463.
16. Fisher v. Bassett, 9 Leigh ( Va.)
Note: 23 A. S. R. 114.
119, 33 Am. Dee. 227.
L Gray v. Brignardello, 1 "Wall. 627,
17. Bennett v. Wilson, 133 Cal. 379, 17 U. S. (L. ed.) 693.
65 Pae. 880, 85 A. S. R. 207; Hil2. Harrison v. Harrison, 20 Ala.
bish v. Battel, 145 Ind. 59, 44 N. E. 629, 56 Am. Dec. 227; Ex parte Sterns,
20, 33 L.R.A. 783; Moyer v. Bucks, 77 Cal. 156, 19 Pac. 275, 11 A. S. R.
2 Ind. App. 571, 28 N. E. 992, 50 A. 251 and note; Moyer v. Bucks, 2 Ind.
S. R. 251, 16 L.R.A. 231; Roderigas App. 571, 28 N. E. 992, 50 A. S. R.
v. East River Sav. Inst., 63 N. Y. 460, 251, 16 L.R.A. 231 ; Baisley v. Baislev,
20 Am. Rep. 555.
113 Mo. 544, 21 S. W. 29, 35 A. S. R.
18. Gunn v. Howell, 27 Ala. 663, 62 726 and note.
Am. Dec. 785.
3. Magowan v. Magowan, 57 N. J.
19. People's Sav. Bank v. WTilcox, 15 Eq. 322, 42 Atl. 330, 73 A. S. R. 645.
R. I. 258, 3 Atl. 211, 2 A. S. R. 894;
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jurisdiction is invoked on the ground of diverse citizenship, and
that diverse citizenship is alleged and admitted, the judgment or
decree which is entered is conclusive, and cannot be upset by either
of them in any other tribunal on the mere ground that there was in
fact no diverse citizenship.4 This rule is, however, in conflict with •
the doctrine obtaining in some states that extrinsic evidence is admis
sible to impeach jurisdiction.5
338. Irregularities in Process.—Mere irregularities in the form of
process or in the manner of its service do not render a judgment
void and open to collateral attack,6 unless the defect is such as to
amount to no service,7 and can only be of avail in a direct proceed
ing to set aside or quash the process.8 Thus an obvious mistake
in the year in a return of summons will not affect the validity of
a judgment based. upon such summons.9 Nor does the failure to
indorse on a summons as required by statute the amount for which
judgment would be taken if the defendant failed to answer make
the judgment rendered in such action void.10 Similarly a judgment
is not invalid, on collateral attack, simply because the proof of service
of the summons is not annexed to, or indorsed on, the summons
itself.11 Nor will the fact that the affidavit of service of summons
does not state that the affiant was of the age required by statute
render the judgment subject to collateral attack.12 The general rule
is that if process is amendable it is not void, and will support a
judgment.18
339. Defects in Pleadings or Manner of Procedure.—Where a court
has jurisdiction of the subject matter and of the parties, defects in
the pleadings and the form and manner of procedure are not grounds
for which the judgment can be questioned collaterally.14 Accord
ingly it is well settled that the judgment of a court having general
jurisdiction of the subject matter involved in the judgment cannot
4. Riverdale Cotton Mills v. Ala8. Swiggart v. Harber, 4 Scam,
bama, etc., Mfg. Co., 198 U. S. 188, (111.) 364, 39 Am. Dec. 418.
25 S. Ct. 629, 49 U. S. (L. ed.) 1008.
9. Evans v. Caiman, 92 Mich. 427,
5. See infra, par. 373.
52 N. W. 787, 31 A. S. R. 606 and note.
6. Ex parte Sterns, 77 Cal. 156, 19
10. Tootle v. Ellis, 63 Kan. 422, 65
Pac. 275, 11 A. S. R. 251; Bennett v Pac. 675, 88 A. S. R. 246.
Wilson, 133 Cal. 379, 65 Pac. 880,
11. Colfax Bank v. Richardson, 34
85 A. S. R. 207 and note; Stafford Ore. 518, 54 Pac. 359, 75 A. S. R. 664.
v. Gallops, 123 N. C. 19, 31 S. E.
12. Burke v. Interstate Sav., etc.,
265, 68 A. S. R, 815; Perrv v. Gholson, Ass'n, 25 Mont. 315, 64 Pac. 879, 87
39 Ore. 438, 65 Pac. 601, 87 A. S. R. A. S. R. 416.
635; Point Pleasant v. Greenlee, 63 W.
13. Note: 40 A. S. R. 433. And see
Va. 207, 60 S. E. 601, 129 A. S. R. Process.
971.
14. Laing v. Rigney, 160 U. S. 531,
Note: 60 A. S. R, 645.
16 S. Ct. 366. 40 U. S. (L. ed.) 525:
7. Stafford v. Gallops, 123 N. C. 19, Kinnier v. Kinnier, 45 N. Y. 535,
31 S. E. 265, 68 A. S. R. 815. See 6 Am. Rep. 132.
supra, par. 321 et seq.
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be successfully attacked in a collateral proceeding because of an
imperfect or defective complaint in the action in which it was ren
dered,15 on the ground that the facts stated in the complaint do not
constitute a cause of action.18 When a paper purporting to be an
affidavit has been approved by the court as such, and has been made
the basis of judicial action as if it were duly authenticated, the
omission of a jurat is a mere irregularity which will not expose the
proceeding to collateral attack.17 Nor is a judgment rendered by a
court of competent, jurisdiction upon citation by publication open
to collateral attack on the ground that the affidavit for publication
is insufficient.18 Similarly a defective affidavit in attachment pro
ceedings has been held not to render the judgment void.19 It has
even been held that it is a mere irregularity to omit to give a requi
site bond or to give an attachment bond in double the debt, instead
of double the damages or sum sued for.20 Errors in names of the
parties may also amount to a mere irregularity, and it has been held
that bringing an action in the firm name instead of in the individual
names of partners does not render the judgment void, but is a mere
defect or irregularity, which is waived unless due objection be made
thereto before judgment.1 Where there are not proper plaintiffs, as
where an action is brought in the names of the selectmen of a town
which should have been brought in the name of the town, the judg
ment is nevertheless conclusive until reversed, and cannot be collat
erally impeached.2
340. Errors of Clerks of Court.—Errors on the part of clerks of
courts or of those responsible for keeping the records of courts do
not furnish a basis for a collateral attack on a judgment. The
failure of the clerk to sign a judgment 8 or to enter a decree on the
minutes, if the record otherwise shows the action of the court, will
not render the judgment void on collateral attack.4 And the fac15. In re James, 99 Cal. 374, 33 31 A. S. R. 80.
Pac. 1122, 37 A. S. R. 60; Alabama,
19. Miller v. White, 46 W. Va. 67.
etc., R. Co. v. Bolding, 69 Miss. 255, 33 S. E. 332, 76 A. S. R. 791 and
13 So. 844, 30 A. S. R. 541; Taylor note.
v. Coots, 32 Neb. 30, 48 N. W. 964, 20. People's Bank v. West, 67 Miss
29 A. S. R. 426; North Pacific Cycle 729, 7 So. 513, 8 L.R.A. 727.
Co. v. Thomas, 26 Ore. 381, 38 Pac.
1. Spaulding Mfg. Co. v. Godbold.
307, 46 A. S. R. 636.
92 Ark. 63, 121 S. W. 1063, 135 A.
16. Altman v. School Dist., 35 Ore. S. R. 163, 19 Ann. Cas. 947, 29 L.R.A.
85, 56 Pac. 291, 76 A. S. R, 468.
(N.S.) 282 and note.
17. James v. Logan, 82 Kan. 285,
2. Allen v. Huntington, 2 Aikens
108 Pac. 81, 136 A. S. R. 105.
(Vt.) 249, 16 Am. Dec. 702.
18. Simmons v. Saul, 138 U. S. 439,
3. Note: 28 L.R.A. 637.
11 S. Ct. 369, 34 U. S. (L. ed.) 1054;
4. Gunn v. Plant, 94 U. S. 664,
Stevens v. Reynolds, 143 Ind. 467, 41 24 U. S. (L. ed.) 304; Crim v. KesN. E. 931. 52 A. S. R. 422; Hardv sing, 89 Cal. 478, 26 Pac. 1074, 23 A.
v. Beaty, 84 Tex. 5(32, 19 S. W. 778, S. R. 491.
R. C. L. Vol. XV.—55.
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that a judgment of a justice of the peace is not entered on the docket
of the court prior to adjournment is a mere error or irregularity
not affecting the validity of the judgment, when drawn into question
collaterally.5 The filling up of blanks in records by a clerk of court
in vacation, after considerable delay, instead of promptly during term
time likewise is a mere irregularity.6 And a misnomer in the name
of a party due to a clerical error will not render the judgment void.7
341. Premature Entry of Judgment.—According to some decisions
a summons served within less than the prescribed time before trial
confers no jurisdiction of the person of the defendant, and a judg
ment rendered against him upon such a service is utterly void, and
can be questioned at any time and in any proceeding, direct or col
lateral, and no title can be divested or transferred under such judg
ment.8 So it has been held that a final judgment for a deficiency
in foreclosure proceedings cannot be rendered until after the incom
ing of the report of the sale of the mortgaged premises and that if,
though in form a deficiency judgment, it is in fact rendered before
that time, it is a mere nullity, which does not conclude the rights
of the parties thereto, and execution may not issue thereon.9 On
the other hand, there are numerous authorities to the effect that
the rendition of judgment before the time for filing defendant's
answer had expired is a mere irregularity which will not render it
void, but only voidable,10 and it has been held that a judgment is
not void because rendered against a defendant at a term of court
next before that in which the plaintiff was entitled to have it ren
dered.11 So it has been declared that a judgment in an action in
which the required number of days' notice was not given to the
defendant is erroneous and irregular, but not void, and cannot be
collaterally attacked.12 It seems necessary, however, that the court
should still have been in session and not adjourned sine die at the
expiration of the regular statutory period.18
5. Coleman v. Roberts, 113 Ala. 323,
21 So. 449, 59 A. S. R. I11, 36 L.R.A.
84.
6. Lind v. Adams, 10 la. 398, 77 Am.
Dec. 123.
7. Bradley v. Sandilands, 66 Minn.
40, 68 N. W. 321, 61 A. S. R. 386.
8. Johnson v. Baker, 38 111. 98, 87
Am. Dec. 293.
9. Parmele v. Schroeder, 61 Neb.
553, 85 N. W. 562, 87 A. S. R. 466.
And see Mortgages.
10. White v. Crow, 110 U. S. 183,
4 S. Ct. 71, 28 U. S. (L. ed.) 113;
Ex parte Toward-Harrison Iron Co.,
119 Ala. 484, 24 So. 516, 72 A. S. R,
928; Ballinger v. Tarbell, 16 la. 491, 85

Am. Dec. 527; Mitchell v. Aten, 37
Kan. 33, 14 Pac. 497, 1 A. S. R. 231;
Altman v. School Dist.. 35 Ore. 85,
56 Pac. 291, 76 A. S. R. 468.
Notes: 61 A. S. R. 488; 11 L.R.A.
159.
11. Griffith v. Milwaukee Harvester
Co., 92 1a. 634, 61 N. W. 243, 54 A.
S. R, 573.
12. Leonard v. Sparks, 117 Mo. 103,
22 S. W. 899, 38 A. S. R. 646: Stafford v. Gallops, 123 N. C. 19, 31 S.
E. 265, 68 A. S. R. 815.
13. Goodell v. Auditor General, 143
Mich. 240, 106 N. W. 890, 114 A S
R. 646.

15 R. C. L.

JUDGMENTS

§§ 342, 343

Character of Judgment or Court as Affecting Principles of Collateral
Attack
342. In General.—The general principles in regard to collateral
attack on judgments apply to judgments of all kinds and characters,
and it matters not whether the judgment was rendered in a court
of admiralty, chancery, an ecclesiastical court, or a court of common
law.14 Thus the decrees of a chancellor in a matter over which he has
jurisdiction will be protected from collateral attack.15 And the orders
of an orphans' court, though not obtained by the prosecution of a
suit in the ordinary form of procedure, are assimilated to a judgment,
and conclude all previous irregularities.16 In like manner the same
rules as to collateral attack on judgments apply to judgments of
federal and state courts.17 Thus the question of jurisdiction is open
to collateral inquiry even when the judgment of the court of a state
comes under consideration in a court of the United States, sitting in
the same state.18 The usual principles as to collateral attack apply
to judgments of justices of the peace, and the judgment of a justice
of the peace, having jurisdiction of the parties and the subject matter,
though it may be erroneous, is valid until reverse_d,19 and if regular
on its face cannot be collaterally attacked.20 But if the judgment
of a justice is void, it may be attacked collaterally.1 The judgment
of a judge who, though not a judge de jure, is a judge do facto, act
ing under color of election or appointment, is not void, and there
fore cannot be collaterally attacked.2
343. Decisions of Probate Courts.—If the judgments of a surrogate,
ordinary, or probate court, having jurisdiction over the subject matter,
are erroneous or irregular, they may like all other judgments be
attacked by a direct proceeding in the court where they were ren
dered, and set aside or corrected,8 but they cannot be collaterally
attacked.4 especially if it appears on the face of the record that the
proper parties were before the court and that it proceeded within
14. Williamson v. Berrv, 8 How.
19. Hendrickson v. St. Louis, etc.,
495, 12 U. S. (L. ed.) 1170: Guaranty R. Co.. 34 Mo. 188, 84 Am. Dec 76.
Trust, etc., Deposit Co. v. Green Cove
20. Cole v. Potter, 135 Mich. 326.
Springs, etc., R. Co., 139 U. S. 137, 97 N. W. 774, 106 A. S. R. 398.
11 S. Ct. 512, 35 U. S. (L. ed.) 116.
1. Olson v. Nunnallv. 47 Kan. 391
15. McGowan v. Lufburrow, 82 Ga. 28 Pac. 149, 27 A. S. R. 296; Picker523, 9 S. R. 427, 14 A. R. R. 178.
inp v. Palmer, 18 N. M. 473, 138 Pac.
16. Wvman v. Campbell, 6 Port. 198, 50 L.R.A.(N.S.) 1055.
(Ala.) 219, 31 Am. Dec. 677.
2. Note: 84 Am. Dec. 133. And sc*
17. Cutler v. Huston, 158 U. S. 423, Judges, ante, par. 10.
15 S. Ct. 868, 39 U. S. (L. ed.) 1040;
3. Tucker v. Harris, 13 Ga. 1, 58
Reed v. Vaughan, 15 Mo. 137, 55 Am. Am. Dec. 488.
Dec. 133.
4. Wyman v. Campbell, 6 Port.
18. Cooper v. Newell, 173 U. S. 555, (Ala.) 219, 31 Am. Dec. 677; Johnson
19 S. Ct. 506, 43 U. S. (L. ed.) 808. v. Beazley, 65 Mo. 250, 27 Am. Rep.
867

§ 344

JUDGMENTS

15 R. C. L.

its lawful bounds,5 and such judgments, though erroneous, will be
valid until reversed.9 It has accordingly been held that a decree
of an orphans' court confirming an administrator's sale cannot be
impeached collaterally,7 and the grant of administration by a county
court of the estate of a foreigner, who died abroad, and who had
no residence in the county at the time of his death where the letters
are issued, nor any estate there, is not void, but voidable only, and
the acts of the administrator appointed by such court, consummated
before his administration is revoked or superseded, cannot be im
peached.8 An attack on an order appointing an administrator, after
the lapse of the time for appeal, cannot be termed direct merely
because made in some proceeding connected with the administration
of the same estate—for example, on the settlement of an account, or
an application for confirmation of a sale of real estate.9 Similarly
an objection, in an action upon a guardian's bond, to orders revok
ing the letters of the former guardian, and appointing another in
his stead, amounts to a collateral attack upon the judgment of the
court in the guardianship matter.10 On the other hand, if adminis
tration is granted upon the estate of a living person, supposed to
be dead, and there is a decree for the sale of his land, such decree
may be objected to by either the supposed decedent or his heirs,
since the decree is absolutely void, for want of power in the court
to exercise jurisdiction over the estate of a live man, and, being void,
it works no estoppel.11
344. Judgments in Rem.—When a court has jurisdiction to pro
ceed in rem and does so its judgment is binding and conclusive on
the whole world,12 and it is therefore peculiarly true that no court
of co-ordinate jurisdiction can in a collateral proceeding re-examine
a judgment in rem M except for fraud,14 although it might have
276 and note; Cox v. Boyce, 152 Mo.
10. Deegan v. Deegan, 22 Nev. 185,
57G, 54 S. W. 467, 75 A. S. R. 483; 37 Pac. 360, 58 A. S. R. 742.
Stewart v. Madden, 153 Pa. St. 445,
11. Springer v. Shavender, 116 N.
25 Atl. 803, 34 A. S. R. 713; Lynch C. 12, 21 S. E. 397, 47 A. S. R. 791,
v. Baxter, 4 Te\-. 431, 51 Am. Dec. 33 L.R.A. 772, 118 N. C. 33, 23 S. E.
735; Withers v. Patterson, 27 Tex. 491, 976, 54 A. S. R. 708, 33 L.R.A. 775.
86 Am. Dec. 643; Driggs v. Abbott,
12. Note: 62 Am. Dec. 243. Gener27 Vt. 580, 65 Am. Dec. 214.
ally as to judgments in rem, see supra,
Note: 33 Am. Dec. 241.
par. 72 et seq.
5. Cox v. Boyce, 152 Mo. 576, 54
13. Williams v. Armrovd, 7 Cranch
S. W. 467, 75 A. S. R. 483.
423, 3 U. S. (L. ed.) 392; Gelston v.
6. Palmer v. Oakley, 72 Doug. Hoyt, 3 Wheat. 286, 4 U. S. (L. ed.)
(Mich.) 433, 47 Am. Dec. 41.
392; Silvey v. Tift, 123 Ga. 804, 51
7. Van Dyke v. Johns, 1 Del. Ch. 93, S. E. 748, 1 L.R.A.(N.S.) 386; Breck12 Am. Dec. 76.
enridge v. Ormsby, 1 J. J. Marsh.
8. Fisher v. Bassett, 9 Leigh (Va.) (Ky.) 236, 19 Am. Dec. 71.
119, 33 Am. Dec. 227.
14. Melhop v. Doane, 31 la. 397, 7
9. In re Davis, 151 Cal. 318, 86 Pac. Am. Rep. 147.
183. 90 Pac. 711, 121 A. S. R. 105.
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been voidable if direct proceedings had been taken against it.15 In
order, however, to confer jurisdiction on the court and to safeguard
the judgment from collateral attack, there must be a seizure and
possession of the res within the bailiwick.16 A judgment will be
void and subject to collateral attack when rendered against the own
ers of land without any personal notice to individuals or attachment
or other proceedings against the land until after the judgment.17
345. Judgments Affecting Trustees and Cestuis Que Trustent.—
In actions at law which proceed to judgment against the trustee
unaffected by fraud, accident, or mistake, the cestuis que trustent are
bound and the judgments cannot be impeached collaterally.18 Where
fraud is present, however, as for example where a plaintiff, knowing
that a trust estate is not liable, brings suit for the purpose of charg
ing the trust property with the payment of a debt for which the
trustee alone is personally liable, the judgment rendered therein is
not conclusive against the beneficiaries of the trust, unless they are
sui juris and parties to the suit, or consent to the judgment.19 Even
in the absence of fraud in actions at law, a trustee is a necessary
party, and a judgment against a cestui que trust, the trustee not
being a party, does not bind him, and in an action seeking to sub
ject the trust estate to the satisfaction of that judgment, the trustee
may contest its correctness, and show that it is void.20 In equity,
however, the general rule is that in all proceedings affecting the trust
estate, whether brought by or against third persons, the trustee and
cestui que trust are so far independent of each other that the latter
must be made a party to the suit in order to be bound by the judg
ment or decree rendered therein. Hence a judgment against the
trustee alone, the beneficiary not being a party thereto, does not
bind the latter as a general rule, and he, in an action that seeks to
subject the trust estate to the satisfaction of that judgment, may
contest the correctness of the judgment, and show that it is not
enforceable against the trust property.1 The principal exception to the
general rule requiring all the cestuis que trustent to be made parties
in any proceeding affecting their interests, in order to bind them
16. Note: 80 Am. Dec. 610.
W. 171, 81 A. S. R. 878.
16. Noble v. Union River Logging
19. Snelling v. American Freehold
R. Co., 147 U. S. 165, 13 S. Ct. 271, Land Mortg. Co., 107 Ga. 852, 33 S.
37 U. S. (L. ed.) 123; Hamilton v. E. 634, 73 A. S. R. 160.
Brown, 161 U. S. 256, 16 S. Ct. 585, 20. Roberts v. Yancey, 94 Ky. 243,
40 U. S. (L. ed.) 691; Latimer v. 21 S. W. 1047, 42 A. S. R. 357.
Union Pac. Ry., 43 Mo. 105, 97 Am.
1. Lebeck v. Ft. Payne Bank, 115
Dec. 378. And see supra, par. 74, 75. Ala. 447, 22 So. 75, 67 A. S. R. 51;
17. Webster v. Reid, 11 How. 437, Gibson v. Ledwitch, 84 Kan. 505, 114
13 U. S. (L. ed.) 761.
Pac. 851, 35 L.R.A.(N.S-) 196; Collins
18. Lebeck v. Ft. Payne Bank, 115 v. Lofftns, 10 Leigh (Va.) 5, 34 Am.
Ala. 447, 22 So. 75, 67 A. S. R. 51; Dec. 719 and note.
State v. McDonald, 108 Wis. 8, 84 N.
Note: 73 A. S. R. 165.
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by the judgment therein, arises when such beneficiaries are very
numerous and it would be impossible or extremely inconvenient to
bring them all before the court. Under such circumstances, they
need not all be made parties to the suit, and if a sufficient number
join in the action, and a reasonable constructive notice be given to
the others, the latter are considered as virtually represented in the
proceedings, and are therefore bound by the final adjudication.2 This
is particularly true of cestuis que trustent who at the time are not in
esse, and a decree by a chancery court authorizing a trustee to make
a ninety-nine year lease is binding on the beneficiaries not in esse
where their interests are the same as those' of persons in being before
the court.8
346. Judgments in Garnishment and Attachment Proceedings.—
It has been said that in attachment causes if jurisdiction over any
given subject matter has been obtained by the levy thereon of a
writ properly issued, no matter what or how great errors or irregu
larities may subsequently occur, the res remains still in the grasp
of the court, and its judgment in regard thereto will be binding
until reversed on error or appeal, or set aside by direct and proper
proceeding for that purpose.4 But it has also been held that if
the jurisdiction depends on the fact that the defendant was a non
resident at the time that a writ of attachment issued, the judgment
defendant may, in the absence of an appearance by him or service
of the writ on him in that suit, make an attack on such judg
ment in a subsequent suit and the judgment may be avoided for
the reason that at the time he was a resident of the state.5 Simi
larly a judgment in garnishment proceedings subjecting a debt due
to a nonresident to the payment of a claim against him is subject
to collateral attack if no personal service of process was obtained upon
the principal defendant and the affidavit for garnishment does not
aver that he had any property in the state.6 On the same principle
it has been held that a judgment against a county as garnishee
defendant when the statutes do not make a county subject to garnishee
process is void on collateral attack.7 On the other hand, a judgment
in a proceeding by attachment against a nonresident cannot be col
laterally attacked on the ground that the record does not affirma2. Notes: 34 Am. Dec. 723; 73 A.
6. Balk v. Harris, 122 N. C. 64, 30
S. R. 168. And see infra, par. 500. S. B. 318, 45 L.R.A. 257, 124 N. C.
3. Denegre v. Walter, 214 111. 113, 467, 32 S. E. 799, 70 A. S. R. 606,
73 N. E. 409, 105 A. S. R. 98, 2 Ann. 45 L.R.A. 260.
Cas. 787 and note.
7. State v. Tyler, 14 Wash. 495,
4. Randall v. Snyder, 214 Mo. 23, 45 Pac. 31, 53 A. S. R. 878, 37 L.R.A..
112 S. W. 529, 127 A. S. R. 653.
207.
5. German Nat. Bank v. Kautter, 55
Neb. 103, 75 N. W. 566, 70 A. S. R.
371.
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tively show that a summons was issued in the action at or before
the issuance of the writ of attachment.8 Nor can such a judgment
be collaterally impeached by showing that the plaintiff at the time
of the issuing of the attachment was not a creditor of the defendants.9
347. Judgments in Criminal Cases.—A judgment in a criminal
proceeding is immune from collateral attack to the same extent as
other judgments.10 When the trial court has jurisdiction by law
of the offense charged in an indictment, and of the party who is so
charged, its judgments are, as a general rule, valid, and cannot be
questioned for error or mistake in a collateral proceeding.11 Thus a
judgment of acquittal cannot be collaterally attacked and treated as
void on the ground that it was procured by bribing the prosecuting
attorney, and thereby causing him to go to trial without making
any effort to procure the attendance of witnesses.12 It may be added
in this connection that the correctness, on the facts, of a decision
enjoining a criminal prosecution cannot be examined by the court
before which the prosecution is brought, since this would amount
to a collateral attack on such decree.18
348. Judgments in Habeas Corpus Proceedings.—Ordinarily an
order or judgment in a habeas corpus proceeding is res judicata as
to the person charged with unlawfully restraining another of his
liberty, till reversed in some proper proceeding,14 and if one arrested
under a body execution is discharged on habeas corpus proceedings
at which his adversary appears and is heard, the adjudication therein
is conclusive in a subsequent action for false imprisonment.15 An
important limitation of this principle is that the doctrine of res
judicata does not apply in cases of habeas corpus to a judgment
remanding the prisoner,16 or to judgments discharging the prisoner,
where a new state of facts warranting his restraint is shown to exist
different from that which existed at the time the first judgment
was rendered.17 . So true is it that a judgment remanding a pris8. Colfax Bank v. Richardson, 34
14. Mercein v. People, 25 Wend. (N.
Ore. 518, 54 Pac. 359, 75 A. S. R. Y.) 64, 35 Am. Dec. 653; State v.
664.
Huegin, 110 Wis. 189, 85 N. W. 1046,
9. Harrison v. Pender, 14 N. C. 78, 62 L.R.A. 700.
57 Am. Dec. 573.
15. Castor v. Bates, 127 Mich. 285,
10. Note: 21 Ann. Cas. 1191.
86 N. W. 810, 89 A. S. R. 471.
11. Ex parte Bigelow, 113 U. S. 328,
16. Turgeon v. Bean, 109 Me. 189,
5 S. Ct. 542, 28 U. S. (L. ed.) 1005; 83 Atl. -557, Ann. Cas. 1913E 567;
In re Eckart, 166 U. S. 481, 17 S. Weir v. Marley, 99 Mo. 484, 12 S. W.
Ct. 638, 41 U. S. (L. ed.) 1085.
798, 6 L.R.A. 672.
12. Shideler v. State, 129 Ind. 523,
17. Turgeon v. Bean, 109 Me. 189, 83
28 N. E. 537, 29 N. E. 36, 28 A. S. R. Atl. 557, Ann. Cas. 1913E 567; Weir
206, 16 L.R.A. 225.
v. Marley, 99 Mo. 484, 12 S. W. 798, 6
13. State v. Southern R. Co., 145 N. L.R.A. 672; In re Clark, 208 Mo. 121,
C. 494, 59 S. E. 570, 13 L.R.A.(N.S.) 106 S. W. 990, 15 L.R.A.(N.S.) 389;
966.
People v. Mercein, 3 Hill (N. Y.) 399,
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oner does not have the effect of res judicata that the general rule
is that one restrained of his liberty may in succession apply to every
court or officer authorized to issue the writ, notwithstanding another
court or officer having jurisdiction may have refused to issue it or
to discharge him from such restraint.18 It should also be added
that the rule that, when a discharge has been granted on writ 'of
habeas corpus, the issues of law and fact involved are res judicata
and that the person so discharged cannot lawfully be again arrested
for the same cause has no application when the discharge has been
of a prisoner sought to be extradited.19 The doctrine of res judicata
has been applied in the case of habeas corpus proceedings to obtain
the custody of a child.20 Where the rights of conflicting claimants
to the custody of a child are involved and determined in habeas
corpus proceedings, the judgment is binding and conclusive, and bars
subsequent proceedings by a party thereto,1 unless some new fact
has occurred which has altered the status of the case,2 or unless it
appears that the facts were unknown at the time the original judg
ment was rendered.8 So the validity of a decree of adoption litigated
and determined in a collateral habeas corpus proceeding by a court
of competent jurisdiction is res judicata in a subsequent proceeding
between the same parties to vacate such decree of adoption.4
What Constitutes Collateral Attack
349. In General.—Proceedings to enforce independent rights affect
ing parties to a judgment do not necessarily amount to a collateral
attack on such judgment. It is not questioning a judgment collat
erally to ascertain from the record against whom it is rendered, and
whether it can be legally paid out of the fund for distribution.5
Nor is a judgment collaterally impaired when a sale of exempt prop
erty, under an accompanying order, is prevented by maintaining an
action of replevin for the property. The judgment is independent
38 Am. Dec. 644 and note; Matter of 334, 5 A. S. B. 854; Weir v. Marlev,
Clifford, 37 Wash. 460, 79 Pac. 1001, 99 Mo. 484, 12 S. W. 798, 6 L.R.A.
107 A. S. R. 819.
672; Knapp v. Tolan, 26 N. D. 23, 142
18. Weir v. Marley, 99 Mo. 484, 12 N. W. 915, 49 L.B.A.(N.S.) 83 and
S. W. 798, 6 L.R.A. 672.
note.
19. Benson v. Palmer, 31 App. Cas.
Note: 7 L.B.A. 578.
(D. C.) 561, 17 L.R.A.(N.S-) 1247.
3. Dawson v. Dawson, 57 W. Va.
20. Willis v. Willis, 165 Ind. 332, 75 520, 50 S. E. 613, 110 A. S. B. 800.
N. E. 655, 6 Ann. Cas. 772, 2 L.R.A.
4. Matter of Clifford, 37 Wash. 460,
(N.S.) 244; Weir v. Marley, 99 Mo. 79 Pac. 1001, 107 A. S. B. 819. Gen484, 12 S. W. 798, 6 L.B.A. 672.
erally as to the effect of decisions in
1. Bleakley v. Barclay, 75 Kan. 462, habeas corpus proceedings, see Habeas
89 Pac. 906, 10 L.R.A.(N.S-) 230.
Corpus, vol. 12, p. 1254 et seq.
2. In re Sneden, 105 Mich. 61, 62
5. In re Claghorn, 181 Pa. St. 600,
N. W. 1009, 55 A. S. R. 435; State 37 Atl. 918, 59 A. S. R. 680.
v. Bechdel, 37 Minn. 360, 34 N. W.
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of the order of sale, and the replevin proceeding merely affects the
order.6 A suit to enforce the specific performance of a parol agree
ment to devise real property, and to quiet title in the plaintiff, as
against those claiming under a will duly allowed and admitted to
probate in the county court, has likewise been held not to be a col
lateral attack on the judgment admitting such will to probate.7
350. Proceedings in Equity for Relief against Judgment.—A pro
ceeding to obtain relief from the enforcement of a judgment or decree
by execution or decretal order is a collateral attack upon the judg
ment, and cannot be maintained for mere errors or irregularities,
but only by showing that the judgment or decree, or the part thereof
the enforcement of which is sought to be enjoined, is void.8 This
is due to the fact that it is not within the power of a court of equity
to annul, vacate or modify a judgment at law, but, while the judg
ment complained of is permitted to stand, the court of equity merely
inquires whether there are any equitable circumstances requiring it
to prevent the person in whose favor the judgment was recovered from
enforcing or taking advantage of it.9 Therefore the general rule
is that the validity of a judgment cannot be collaterally inquired into
in a proceeding to grant relief in regard to a judgment.10 In har
mony with this view it has been held that a bill in equity by the
heirs of a decedent to partition certain real estate and to remove as
clouds on the complainants' title certain deeds of the defendants,
acquired by virtue of an administrator's sale of lands belonging to
the estate of the decedent, is a collateral attack on the proceedings
of the court under which the sale was had.11 Similarly a suit against
the holder of a tax deed to restrain an action of ejectment brought
thereon, on the ground of the payment of the tax upon which the
decree of sale is based, is a collateral attack upon such decree, and
cannot prevail, when no suit has been brought to set aside the sale.12
Some authorities hold that an action in equity to set aside a judg
ment at law, although not a collateral is an indirect attack, as contra
distinguished from a direct attack by appeal,18 and it has even been
said that an equitable action to cancel or enjoin the enforcement
of a judgment is a direct attack thereon,14 but such does not appear to
6. Wilson v. Stripe, 49 G. Greene Peters v. League, 13 Md. 58, 71 Am.
(Ia.) 551, 61 Am. Dec. 138.
Dec. 622.
7. Best v. Gralopp, 69 Neb. 811, 96
11. Note: Ann. Cas. 1914B 82.
N. W. 641, 99 N. W. 837, 5 Ann. Cas.
12. Shaaf v. O'Connor, 146 Mich.
491.
504, 109 N. W. 1061, 117 A. S. R.
8. Davis v. Clements, 148 Ind. 605, 652.
47 N. E. 1056, 62 A. S. R. 539.
13. Eichhoff v. Eichhoff, 107 Cal. 42,
See also supra, par. 179 et seq.
40 Pac. 24, 48 A. S. R. 110 ; Le Mes9. Note : 124 A. S. R. 768.
nager v. Variel, 144 Cal. 463, 77 Pac.
10. Loughren v. Bonniwell, 125 Ia. 988, 103 A. S. R. 91.
518, 101 N. W. 287, 106 A. S. R. 319;
14. Kavanagh v. Hamilton, 53 Colo.
873

§§ 351, 352

JUDGMENTS

15 E. C. L.

be the case, since equity does not act directly on the judgment, but
in the eye of the law merely grants relief from the judgment.15
351. Mandamus, Scire Facias and Quo Warranto.—A judgment
cannot be collaterally attacked and impeached in a proceeding to
enforce its satisfaction on execution, or upon an application for a
mandamus in the nature of an execution, when the conditions of
the case are such that an examination of the record upon which
the judgment is based is neither proper nor necessary in order to
obtain the remedy.16 Similarly in proceedings under a writ of scire
facias on a judgment, the defendant cannot attack the judgment for
the purpose of showing that it is void for want of jurisdiction, unless
the fact that it is so void appears on the face of the record.17 It
has been held that an inquiry cannot be made as to the regularity
of a judgment when quo warranto proceedings in reference thereto
are brought,18 though there is authority to the contrary.19
352. Habeas Corpus Proceedings.—A writ of habeas corpus to
release a prisoner held under a sentence is a collateral attack upon
the judgment against him,20 except when, as in the supreme court
of the United States, the writ is issued in the exercise of appellate
jurisdiction, and is accompanied by a writ of certiorari to bring up
the records and proceedings of the inferior court; and even then
the court disclaims the right to review mere errors or irregularities.1
Accordingly the writ of habeas corpus does not lie to review an erro
neous judgment, no matter how erroneous,2 and it is immaterial
whether the defect be an error at law 8 or a mistake of fact. The
general rule is that all errors and irregularities which might have
been grounds of appeal, or of motions for new trial or to set aside
a judgment or conviction, or in arrest of judgment, are not available
on habeas corpus for the purpose of securing the prisoner's discharge.4
157, 125 Pac. 512, Ann. Cas. 1914B
1. Note: 23 A. S. R. 108.
76.
2. Smith v. Clausmeier, 136 Ind. 105,
15. Generally as to equitable relief 35 N. E. 904, 43 A. S. R. 311; Fisher
in regard to judgments, see supra, par. v. McGirr, 1 Gray (Mass.) 1, 61 Am.
179 et seq.
Dec. 381; In re Williamson, 26 Pa. St.
16. Howard v. Huron, 5 S. D. 539, 9, 67 Am. Dec. 374; Ex parte Ellis,
59 N. W. 833, 26 L.R.A. 493.
37 Tex. Crim. 539, 40 S. W. 275, 66
17. Eau Claire Bank v. Reed, 232 A. S. R. 831; Younger v. Helm, 12
111. 238, 83 N. E. 820, 122 A. S. R. Wyo. 289, 75 Pac. 443, 109 A.'S. R.
66 and note.
986.
18. Com. v. Garrigues, 28 Pa. St.
Notes: 87 A. S. R. 171, 190, 198;
9, 70 Am. Dec. 103.
11 Eng. Rul. Cas. 15.
19. Hadley v. Albany, 33 N. Y. 603,
3. Ex parte Adams, 25 Miss. 883,
88 Am. Dec. 412.
59 Am. Dec. 234.
20. Younger v. Hehn, 12 Wyo. 289,
Note: 23 A. S. R. 108:
75 Pac. 443, 109 A. S. R. 986.
4. Note: 23 A. S. R. 108, 109.
Notes: 23 A. S. R. 108; 39 L.R.A.
450.
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To entitle one to be released, on habeas corpus, from a judgment
restraining him from his liberty, the judgment must be void, and
not merely erroneous.5 Within the force of this rule, a judgment
is void when the court rendering it did not have jurisdiction of the
subject matter, or did not have jurisdiction of the parties, or did
not have the power to render the particular judgment which was
rendered,6 and in such cases, the judgment may be assailed collat
erally by a writ of habeas corpus.7 It is also well settled that a habeas
corpus proceeding lies to determine the question whether a person
in the custody of the law under a valid judgment is entitled to his
discharge by virtue of the judgment ceasing to be operative for
any reason, as for example in consequence of a pardon.8 The invalid
ity of a judgment may depend on the unconstitutionality of the stat
ute on which the proceedings are based, and the weight of authority
now is to the effect that a court, on habeas corpus proceedings, may
inquire into the constitutionality of the statute or ordinance under
which the petitioner has been convicted and' sentenced, and, if it
proves to be unconstitutional, discharge him.t
XV. Presumptions
Introductory
353. Rule as to Presumption in Favor of Regularity.—It is an
invincible presumption of the law that a judicial tribunal, acting
within its jurisdiction, has acted impartially and honestly, and the
integrity and value of the judicial system, as an institution for the
administration of public and private justice, rest largely upon this
principle.10 Akin to this principle is the important one that a pre
sumption lies in favor of the regularity of the proceedings of any court
of general jurisdiction.11 When such a court acts within its jurisdic5. Smith v. Clausmeier, 136 Ind. 105, 120 U. S. 141, 7 S. Ct. 472, 30 U. S.
35 N. E. 904, 43 A. S. R. 311; Fisher (L. ed.) 614.
v. McGirr, 1 Gray (Mass.) 1, 61 Am.
11. Eslava v. Elliott, 5 Ala. 264, 39
Dec. 381.
Am. Dee. 326; San Luis Obispo CounNote: 87 A. S. R. 169, 172.
ty Bank v. Jack, 148 Cal. 437, 83 Pac.
6. Ex parte Ellis, 37 Tex. Crim. 539, 705, 113 A. S. R. 285; Tucker v. Har40 S. W. 275, 66 A. S. R. 831.
ris, 13 Ga. 1, 58 Am. Dec. 488; Schley
Note: 23 A. S. R. 110.
v. Dixon, 24 Ga. 273, 71 Am. Dec.
7. Note: 87 A. S. R. 170.
121: Rand v. Hanson, 154 Mass. 87,
8. Note: Ann. Cas. 1913B 878.
28 N. E. 6, 26 A. S. R. 210, 12 L.R.A.
9. Note: 87 A. S. R. 175.
574 and note; Kelley v. Kelley, 161
Generally as to the nature and scope Mass. I11, 36 N. E. 837, 42 A. S. R.
of habeas corpus proceedings, see 389, 25 L.R.A. 806; Levin v. GladHabeas Corpus, vol. 12, pp. 1184, stein, 142 N. C. 482, 55 S. E. 371,
1240.
115 A. S. R. 747, 32 L.R.A.(N.S.)
10. Crescent City Live Stock Co. v. 905; Chitty v. Gillette, (Okla.) 148
Butcher's Union Slaughter House Co., Pac. 1048, L.R.A.1916A 1181; Gil875
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tion, every presumption is in favor of its judgment,12 and every rea
sonable doubt will be resolved in favor of a trial upon the merits.1*
This includes the presumption that such courts act rightly 14 and in
conformity to law,15 and the principle even goes to the extent of pre
suming that counsel for litigants do their duty.16 In other words
where the decree is such a one as the court had jurisdiction to render,
the presumptions are all in favor of its regularity and validity until
vacated by some proper proceeding instituted directly for the purpose
of correcting errors therein.17 Especially is this true where the rights
of bona fide purchasers are involved.18 On the other hand, if the
law purporting to confer jurisdiction on the court to try a case is
void, no intendment of law or presumption of fact can be made in
favor of its jurisdiction.19 Nor will any presumption be indulged
in favor of a judgment, where the record is silent as to some fact,
if the presumption violates an express statutory requirement.20
354. Matters as to Which Presumption Applicable; Generally.—
The presumption as to the regularity of judgments applies not only
to the judgment of a trial court, but to every judgment or decree
rendered in the various stages of the proceedings, from their initia
tion to their completion,1 and where there are limitations as to the
time within which a court may act it will be presumed that the court
acted within the proper time limits.2 Where nothing appears of
record showing affirmatively to the contrary, all actions and orders
christ v. West Virginia Oil, etc., Co.,
21 W. Va. 115, 45 Am. Rep. 555.
And see Evidence, vol. 10, p. 882.
12. Pennsylvania Mortgage Trust
Co. v. Redd, 38 Colo. 458, 88 Pac.
473, 120 A. S. R. 132, 8 L.R.A.(N.S.)
1215.
Note: 136 A. S. R. 207.
13. Humphreys v. Idaho Gold Mines
Development Co., 21 Idaho, 126, 120
Pac. 823, 40 L.R.A.(N.S.) 87.
14. Voorhees v. Jackson, 10 Pet.
449, 9 U. S. (L. ed.) 490; Nations v.
Johnson, 24 How. 195, 16 U. S. (L.
ed.) 628; Harvey v. Tyler, 2 Wall.
328, 17 U. S. (L. ed.) 871; Hahn v.
Kelly, 33 Cal. 391, 94 Am. Dec. 742;
Fox v. Hoyt, 12 Conn. 491, 31 Am.
Dec. 760: McDade v. Burch, 7 Ga. 559,
50 Am. Dec. 407; Cooper v. Sunderland, 3 1a. 114, 66 Am. Dec. 52; Tunis
v. Withrow, 10 la. 305, 77 Am. Dec.
117; Howard v. Strode, 242 Mo. 210,
146 S. W. 792, Ann. Cas. 1913C 1057;
Aspinwall v. Sabin, 22 Neb. 73, 34 N.
W. 72, 3 A. S. R. 258; Shenandoah
Valley R. Co. v. Ashby, 86 Va. 232.

9 S. E. 1003, 19 A. S. R. 898.
Note: 22 A. S. R. 387.
15. Cook v. Skelton, 20 111. 107, 71
Am. Dec. 250 ; Cruzen v. Stephens, 123
Mo. 337, 27 S. W. 557, 45 A. S. R.
549.
16. Robinson v. Robinson, 77 Wash.
603, 138 Pac. 288, 51 L.R.A.(N.S.)
534.
17. Johnson v. McKinnon, 54 Fla.
221, 45 So. 23, 127 A. S. R. 135, 14
Ann. Cas. 180, 13 L.R.A.(N.S.) 874;
In re Sullivan, 40 Wash. 202, 82 Pac.
297, 111 A. S. R. 895 and note.
18. McGowan v. Lufburrow, 82 Ga.
523, 9 S. E. 427, 14 A. S. R. 178.
19. In re Christiansen, 17 Utah 412,
53 Pac. 1003, 70 A. S. R. 794, 41
L.R.A. 504.
20. In re McCormick, 108 Wis. 234,
84 N. W. 148, 81 A. S. R. 890.
1. Voorhees v. Jackson, 10 Pet. 449,
9 U. S. (L. ed.) 490; State v. Keebler,
145 N. C. 560, 59 S. E. 872, 13 Ann.
Cas. 496.
2. Nelson v. Meehan, 155 Fed. 1, 83
C. C. A. 597, 12 L.R.A. (N.S.) 374.
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had and made in a judicial proceeding will be presumed to have
been made for good reasons, and based upon proper grounds, as
well as to have been regularly and correctly made and done,8 and
when a judgment is entered a presumption arises that those things
were adjudicated without which such judgment could not have been
rendered.4 If a law requires that all entries of judgments shall be
read in open court before being signed by the judge in the absence
of something positive to the contrary, it may be presumed that the
law was followed in that regard by the court,5 and where it is the
duty of the court to sign entries on the minutes, the presumption is
that the court did its duty by signing the minutes.6 Similarly it
will be presumed that a judge complied with a statute requiring him
not to sit in the determination of any cause or proceeding in which
he is interested.7 Where a judge of a court of one county holds
court in another, it will be presumed that he has lawfully done so,
in the absence of evidence to the contrary, upon the request of those
authorized by law to empower him to serve in such county.8 And
likewise a court of general jurisdiction will be presumed to have
complied with law in ordering a special term, when a statute author
izes the judge to call a special term of court in vacation, and the
record shows that the court convened in pursuance of the order of
the judge of said court, theretofore made and entered of record.9
Whenever necessary to uphold the regularity of a judgment it will
be presumed that proper orders were made by the court for the due
adjournment of a hearing to the time when it actually took place.10
Where a court has power to rearrange the parties and to place them
on different sides of a matter in dispute according to the actual
facts, it will be presumed that it did so, when this presumption is
needed, in order to sustain jurisdiction.11
355. Findings of Court.—Whenever it is necessary to do so to
uphold the validity of a judgment, it may be presumed that the
court made requisite findings of fact, the making of which is implied
in the judgment.12 For example, where a judgment against a bank
rupt recites that recovery was because of his fraud in obtaining goods,
and orders a recovery of damages on account of the fraud, it may
be presumed on collateral attack that the court found that a return
3. Note: 14 A. S. R. 182.
Pac. 887, 7 A. S. R. 146.
4. Kleinschmidt v. Binzel, 14 Mont.
9. Cook v. Skelton, 20 111. 107, 71
31, 35 Pac. 460, 43 A. S. R. 604.
Am. Dec. 250.
5. Indiana, etc., R. Co. v. Bird, 116 10. In re Davis, 151 Cal. 318, 86 Pac.
Ind. 217, 18 N. E. 837, 9 A. S. R. 842. 183, 90 Pac. 711, 121 A. S. R. 105.
6. Sweeney v. Sweeney, 119 Ga. 76,
11. Evers v. Watson, 156 U. S. 527,
46 S. E. 76, 100 A. S. R. 159.
15 S. Ct. 430, 39 U. S. (L. ed.) 520.
7. Price v. Springfield Real Estate
12. Providence County Sav. Bank v.
Ass'n, 101 Mo. 107, 14 S. W. 628, 20 Hughes, 26 R. I. 73, 58 Atl. 254, 106
A. S. R. 595.
A. S. R. 682.
8. Newman's Estate, 75 Cal. 213, 16
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of the property was impossible or impracticable, and the judgment
will not be held defective in form because not in the alternative.18
Similarly it may be presumed that a chancellor in a matter over
which he had jurisdiction made a proper investigation as to the truth
of the allegations contained in an application made to him.14 But
where it appears from the record that the finding of jurisdiction upon
which the court acted was insufficient, the finding of the court as to
its jurisdiction is not conclusive, and a recital of proper service on
the face of the decree will make no difference.15
356. Evidence in Support of Judgment.—The general rule of law
is that, when a court of competent jurisdiction has rendered a judg
ment in relation to any subject matter within its jurisdiction, the
presumption arises that it had before it sufficient evidence to authorize
it to award such judgment,16 and where facts were required to be
proved to confer jurisdiction that such facts were duly proved,17
although the record is silent upon the matter.18 Thus where a judg
ment, on failure to answer, was entered on the first day of a term,
and signed by the clerk, it must be presumed that due proof was
made of the nonappearance of the defendant, though such proof
does not appear of record.19 A judgment is presumed to be supported
by the contents of documents which the statement of facts shows were
in evidence before the court, but the copying of which into the record
was directed to be omitted,20 and a recital in an entry of judgment
nunc pro tunc, that the mistake in the first entry was "satisfactorily
shown," warrants the presumption that there was legal proof of that
fact.1 When the record of a court of general jurisdiction appointing
a committee for a lunatic shows that he was served with process, and
that his presence as provided by law was dispensed with on the sworn
statement of two physicians that it would be injurious to bring him
into court, it will be presumed, in support of the inquest and order
of appointment when attacked collaterally, that the physicians testi
fied that they had previously examined the lunatic and believed him
to be of unsound mind and not in a condition to be brought into
court, as required by statute.2 The general presumption under con13. Nichols v. Doak, 48 Wash. 457, 9 Ohio 117, 34 Am. Dec. 427.
18. Jackson v. Astor, 1 Pin. (Wis.)
93 Pac. 919, 125 A. S. R. 942.
14. McGowan v. Lufburrow, 82 Ga. 137, 39 Am. Dec. 281.
19. Bunker v. Rand, 19 Wis. 253,
523, 9 S. E. 427, 14 A. S. R. 178.
15. Forrest v. Fey, 218 111. 165, 75 88 Am. Dec. 684.
N. B. 789, 109 A. S. R. 249, 1 L.R.A.
20. Lee v. Kingsbury, 13 Tex. 68,
(N.S.) 740. As to the effect of re- 62 Am. Dec. 546.
citals, see infra, par. 369 et seq.
1. Allen v. Bradford, 3 Ala. 590, 37
16. Davis v. Albritton, 127 Ga. 517, Am. Dec. 689.
56 S. E. 514, 119 A. S. R. 352, 8
2. Crown Real Estate Co. 7. Roger,
VR.A.(NJS.) 820.
132 Ky. 790, 117 S. W. 275, 136 A.
17. Erwin v. Lowry, 7 How. 172, 12 S. R. 202.
U. S. (L. ed.) 655; Pillsbury v. Dugan.
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sideration is so strong on collateral attack that even if the evidence
of record appears insufficient, it may be presumed that the court
heard and acted upon other and sufficient evidence to sustain the
findings.8 This presumption applies not only to oral testimony before
the court, but to the proper taking of depositions. For example, where
a decree of sale of a decedent's lands declares that depositions of
witnesses were taken upon interrogatories as to the necessity of the
sale of infant's interests therein, and were submitted by the petitioner
and ordered to be filed of record, it may be conclusively presumed on
collateral attack that such depositions on which the court acted were
taken as in chancery proceedings as required by statute.4 On the
other hand, if the record discloses the fact that the evidence, which
is the basis of jurisdiction, and which must appear of record, was
never produced before the court, the presumption is thereby rebutted.5
357. Effect of Lapse of Time.—The presumptions in favor of the
regularity of a judgment increase with the lapse of years. It has
been said that almost, any reasonable presumption of fact will be
conclusively indulged in order to sustain rights asserted under a
decree which is twenty years old.6 To sustain an ancient judgment,
time may authorize the presumption of an extraneous fact which
the record does not contradict, and which it was not indispensable
to the validity of the judgment that the record should exhibit. But
this is as far as a presumption can be applied as to facts not appear
ing in an existing and apparently unmutilated record of a judgment.
The mere lapse of time can never authorize the presumption that an
existing record apparently complete and perfect is not substantially
what it always was, and especially that any matter which it imports
or expresses is false.7 On failure to sue out execution within a year
and a day, a judgment was presumed at common law to have been
paid, and the defendant might plead payment and a release of the
same.8 This rule is obsolete and in modern times it is superseded
by the presumption of payment after the established period of limita
tions.9 At any time prior to the expiration of such period judg
ments are prima facie evidence of indebtedness, and he who claims
them to be paid must assume the burden of proof.10
3. Hertig v. People, 159 H1. 237, 42 284, 22 Am. Dec. 236.
N. E. 879, 50 A. S. R. 162.
9. Beekman v. Hamlin, 19 Ore. 383,
4. Goodwin v. Sims, 86 Ala. 102, 24 Pac. 195, 20 A. S. R. 827, 10 L.R.A.
5 So. 587, 11 A. S. R. 21.
454 and note. See infra, par. 382.
5. Tunis v. Withrow, 10 1a. 305, 77 And see generally, Limitation of AcAm. Dec. 117.
tions.
6. Thompson v. Thompson, 91 Ala.
10. O'Brien v. Stambach, 101 1a. 40,
591, 8 So. 491, 11 L.R.A. 443.
69 N. W. 1133, 63 A. S. R. 368. Gen7. Sheafer v. Gates, 2 B. Mon. (Ky.) erallv as to presumption of payment,
453, 38 Am. Dec. 164.
see Payment.
8. Coombs v. Jordan, 3 Bland (Md.)
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Presumptions Depending on Character of Court
358. Judgments of Courts of General Jurisdiction.—There is a well
recognized distinction between the presumption to be given the judg
ment of a court of limited or special jurisdiction and the judgment
of a court of general jurisdiction.11 It is the well established general
rule that when a domestic judgment of a court of superior and gen
eral jurisdiction acting within the ordinary scope of that jurisdiction
is assailed collaterally, every presumption is made in favor, not only
of the proceedings, but of the court's jurisdiction,12 both as regards
the subject matter 18 and of the parties,14 unless the contrary affirma11. Anderson v. Anderson, 161 Ky. v. Rogers, 132 Ky. 790, 117 S. W. 275,
18, 170 S. W. 213, L.R.A.1915C 581; 136 A. S. R. 202; McMahon v. Eagle
Horan v. Wahrenberger, 9 Tex. 313, Life Ass'n, 169 Mass. 539, 48 N. E. 339,
58 Am. Dec. 145.
61 A. S. R. 306; Jewett v. Iowa Land
12. Galpin v. Page, 18 Wall. 350, Co., 64 Minn. 531, 67 N. W. 639, 58
21 U. S. (L. ed.) 959; Evers v. Wat- A. S. R. 555; Hall v. Harrison, 21
son, 156 U. S. 527, 15 S. Ct. 430, 39 Mo. 227, 64 Am. Dec. 225; Adams v.
U. S. (L. ed.) 520; Nelson v. Meehan, Cowles, 95 Mo. 501, 8 S. W. 711, 6
155 Fed. 1, 83 C. C. A. 597, 12 L.R.A. A. S. R. 74; Mullins v. Rieger, 169 Mo.
(N.S.) 374; Apel v. Kelsey, 52 Ark. 521, 70 S. W. 4, 92 A. S. R. 651;
341, 12 S. W. 703, 20 A. S. R. 183; Burke v. Inter-State Savings, etc.,
Price v. Gunn, 114 Ark. 551, 170 S. W. Ass'n, 25 Mont. 315, 64 Pac. 879, 87
247, L.R.A.1915C 158; Hahn v. Kelly, A. S. R. 416 and note; Haupt v. Sim34 Cal. 391, 94 Am. Dec. 742; Bennett ington, 27 Mont. 480, 71 Pac. 672,
v. Wilson, 133 Cal. 379, 65 Pac. 880, 94 A. S. R. 839 and note; Ex parte
85 A. S. R. 207; McHatton v. Rhodes, Ciea, 18 N. M. 452, 137 Pac. 598, 51
143 Cal. 275, 76 Pac. 1036, 101 A. S. R. L.R.A.(N.S-) 373; Atwood v. Tucker,
125 and note; Pennsylvania Mortgage 26 N. D. 622, 145 N. W. 587, 51 L.R.A.
Trust Co. v. Redd, 38 Colo. 458, 88 (N.S.) 597; Adams v. Jeffries, 12 Ohio
Pac. 473, 120 A. S. R. 132, 8 L.R.A. 253, 40 Am. Dec. 477; Reynolds v.
(N.S.) 1215; Kavanagh v. Hamilton, Stansbury, 20 Ohio 344, 55 Am. Dec.
53 Colo. 157, 125 Pac. 512, Ann. Cas. 459 ; Horan v. Wahrenberger, 9 Tex.
1914B 76; Coit v. Haven, 30 Conn. 190, 313, 58 Am. Dec. 145; Terry v. Milti79 Am. Dec. 244 and note; Clem v. more Elastic Steel Car Wheel Co., 71
Meserole, 44 Fla. 234, 32 So. 815, 103 Vt. 457, 45 Atl. 1035, 76 A. S. R. 787;
A. S. R. 145; Beall v. Blake, 13 Ga. Kalb v. German Sav., etc., Soc., 25
217, 58 Am. Dec. 513; Kenney v. Greer, Wash. 349, 65 Pac. 559, 87 A. S. R.
13 111. 432, 54 Am. Dec. 439 and note; 757 and note; Jarvis v. Robinson, 21
Clark v. Thompson, 47 111. 25, 95 Am. Wis. 530, 94 Am. Dec. 560.
Dec. 457 and note ; Forrest v. Fey, 218
Notes : 27 Am. Dec. 144 ; 74 Am.
111. 165, 75 N. E. 789, 109 A. S. R. 249, Dec. 655; 11 A. S. R. 822; 14 A. S.
1 L.R.A. (N.S.) 740; Smith v. Claus- R. 182; 103 A. S. R. 322.
meier, 136 Ind. 105, 35 N. E. 904, 43 13. Burke v. Inter-State Sav., etc.,
A. S. R. 311; Hilbish v. Hattel. 145 Ass'n, 25 Mont. 315, 64 Pac. 879, 87
Ind. 59, 44 N. E. 20, 33 L.R.A. 783; A. S. R. 416.
Davis v. Clements, 148 Ind. 605, 47 14. Galpin v. Page, 18 Wall. 350, 21
N. E. 1056, 62 A. S. R. 539; Cooper U. S. (L. ed.) 959; Burke v. Interv. Sunderland, 3 la. 114, 66 Am. Dec. State Sav., etc., Ass'n, 25 Mont. 315, 64
52 and note; Tunis v. Withrow, 10 Pac. 879, 87 A. S. R. 416. As regards
la. 305, 77 Am. Dec. 117; Newcomb the presumption of service, see infra,
v. Newcomb, 13 Bush (Ky.) 544, 26 par. 366.
Am. Rep. 222 ; Crown Real Estate Co.
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tively appears on the face of the record itself.15 The presumption
as to the validity of a judgment does not, however, extend to a case
• tvhere it appears from the record that the court was without juris
diction of either the person 16 or the subject matter.17 If a want of
jurisdiction appear on the face of the record, the judgment or decree
is void and will be treated as a nullity,18 and is subject, to collateral
attack.19
359. Judgments of Courts of Limited Jurisdiction.—As to courts
of inferior jurisdiction or limited powers, and not of record, a differ
ent rule prevails in regard to presumption as to judgments from that
recognized and enforced as to judgments of courts of general juris
diction.20 The jurisdiction of inferior courts not of record must
be affirmatively shown and no presumption thereof exists.1 In fact
15. Crim v. Kessing, 89 Cal. 478,
26 Pac. 1074, 23 A. S. R. 491; Brown
v. Wilson, 21 Colo. 309, 40 Pac. 688,
52 A. S. R. 228; Forrest v. Fey, 218
111. 165, 75 N. E. 789, 109 A. S. R.
249, 1 L.R.A.(N.S.) 740; Gulickson
v. Bodkin, 78 Minn. 33, 80 N. W. 783,
79 A. S. R. 352; Haupt v. Simington,
27 Mont. 480, 71 Pac. 672, 94 A. S.
R. 839; Ritchie v. Carpenter, 2 Wash.
512, 28 Pac. 380, 26 A. S. R. 877.
Note: 22 A S. R. 387
And see infra par. 374

N. E. 992, 50 A. S. E. 251, 16 L.R.A.
231; Sache v. Wallace, 101 Minn. 169,
112 N. W. 386, 118 A. S. R. 612, 11
Ann. Cas. 348, 11 L.R.A.(N.S.) 803;
Wilkerson v. Schoonmaker, 77 Tex.
615, 14 S. W. 223, 19 A. S. R. 803;
Higgins v. Bordages, 88 Tex. 458, 31 S.
W. 52, 803, 53 A. S. R. 770; Teynor
v. Heible, 74 Wash. 222, 133 Pac. 1,
46 L.R.A.(N.S-) 1033.
Note: 3 Ann. Cas. 235.
19 E
v Ki
154 Ca, 83 g7
Pae 1? ^ A £\ m 16 ^

if&S L».5,^«^:' 983- ™
'17. Pitcock v. State, 91 Ark. 527, ™- Galpin v Pago,,18 Wall. 350,
121 S. W. 742, 134 A. S. R. 88: Moyer 21 U" ,S. 3t
959 LBye!5J- ™°w er'
v. Bucks, 2 Ind. App. 571, 28 N. E. 12 Ark\21?, 5* A?-£ec; 27i, Tu,ck"
902, 50 A. S. R. 251, 16 L.R.A. 231; v- Harris, 13 Ga. 1, 58 Am. Dec. 488;
Wall v. Wall, 123 Pa. St. 545, 16 Atl. Dowry v. Erwin, 6 Rob. (La.) 192, 39
598, 10 A. S. R. 549. And see infra, Am- Dec. 556, overruled on another
par 374
point by Dupuy v. Bemiss, 2 La. Ann.
18. Shriver v. Lynn, 2 How. 43, 11 509i
U. S. (L. ed.) 172; Rogers v. Cady,
Note: 20 A- S- R- 52L
104 Cal. 288, 38 Pac. 81, 43 A. S. R.
1- Grignon v. Astor, 2 How. 319,
100; Latta v. Tutton, 122 Cal. 279. 54 11 U. S. (L. ed.) 283; McClaughry
Pac. 844, 68 A. S. R, 30; Brown v. Wil- v. Deming, 186 V. S. 49, 22 S. Ct
son, 21 Colo. 309, 40 Pae. 688, 52 A. S. 786, 46 U. S. (L. ed.) 1049; Goodwin
R. 228 ; Kavanagh v. Hamilton, 53 v. Sims, 86 Ala. 102, 5 So. 587, 11 A.
Colo. 157, 125 Pac. 512, Ann. Cas. S. R. 21 and note; Hahn v. Kelly, 34
1914B 76; Morey v. Hovt, 62 Conn. Cal. 391, 94 Am. Dec. 742; Colt v.
542, 26 Atl. 127, 19 L.R.A. 611; Ala- Haven, 30 Conn. 190, 79 Am. Dec.
bama Great Southern R. Co. v. Hill, 139 244 and note; Kenney v. Greer, 13
Ga. 224, 76 S. E. 1001, Ann. Cas. H1. 432, 54 Am. Dec. 439 and note;
1914D 996, 43 L.R.A.(N.S.) 236: For- Smith v. Clausmeier, 136 Ind. 105, 35
rest v. Fey, 218 111. 165, 75 N. E. 789, N. E. 904, 43 A. S. R. 311; Cooper
109 A. S.'R. 249, 1 L.R.A.(N.S.) 740; v. Sunderland, 3 la. 114/66 Am. Dec.
Moyer v. Bucks, 2 Ind. App. 571, 28 52; Morrow v. Weed, 4 la. 77, 66 Am.
R. C. L. Vol. XV.—56.
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the rule has been laid down that the presumption is that a court
of limited or inferior jurisdiction is without jurisdiction when the
jurisdiction does not appear, and the jurisdictional facts are not duly
alleged.2 At least if the fact of jurisdiction is denied, the burden
of proof is on the party relying on a judgment of an inferior court
to show that the court had jurisdiction,8 and recitals in decrees of
courts of special and limited powers cannot give jurisdiction.4 On
the other hand, where jurisdiction of a court having limited juris
diction is shown to have attached, its subsequent proceedings are
presumed to be as regular as those of a court of general jurisdic
tion,5 and everything may be intended in favor of the judgments
rendered by them.6
360. Courts Deemed to Be of Special Jurisdiction Generally.—
While the above distinction as to the presumption in favor of juris
diction is well settled the line of demarcation between courts of gen
eral and limited jurisdiction is not so definite as is generally sup
posed, and the authorities have not always clearly pointed out what
particular courts fall within the one class, and what within the other.7
In one sense nearly all of our courts are limited in their jurisdiction ;
but those created by express constitutional enactments, with general
and exclusive powers to hear and determine all'controversies within
their particular judicial sphere, cannot be said to be courts of limited
or special jurisdiction within the meaning of the rule as to presumpDec. 122 and note; Butcher v.UrownsNote: 27 Am. Dec. 144, 148.
ville Bank, 2 Kan. 70, 83 Am. Dec.
4. Doe v. Riley, 28 Ala. 164, 65 Am.
446; Anderson v. Anderson, 161 K'y. Dec. 334.
18, 170 S. W. 213, L.R.A.1915C 581;
5. Comstock v. Crawford, 3 Wall
Dowry v. Erwin, 6 Rob. (La.) 192, 39 396, 18 U. S. (L. ed.) 34; Beard v.
Am. Dec. 556, overruled on another Federy, 3 Wall. 478, 18 U. S. (L. ed.)
point by Dupuy v. Bemiss, 2 La. Ann. 88; Simmons v. Saul, 138 U. S. 439,
509; Palmer v. Oakley, 2 Doug. 11 S. Ct. 369, 34 U. S. (L. ed.) 1054;
(Mich.) 433, 47 Am. Dec. 41; Reed v. Tucker v. Harris, 13 Ga. 1, 58 Am.
Vaughan, 15 Mo. 137, 55 Am. Dec. Dec. 488; Smith v. Clausmeier, 136
133; Atkins v. Kinnan, 20 Wend. (N. Ind. 105, 35 N. E. 904, 43 A. S. R.
Y.) 241, 32 Am. Dec. 534; Reynolds 311; Cooper v. Sunderland, 3 la. 114,
v. Stansbury, 20 Ohio 344, 55 Am. 66 Am. Dec. 52 and note; Pursley v.
Dec. 459; Horan v. Wahrenberger, 9 Hayes, 22 la. 11, 92 Am. Dec. 350;
Tex. 313, 58 Am. Dec. 145.
Adams v. Jeffries, 12 Ohio 253, 40
Notes: 11 A. S. R. 822; 23 A. S. R. Am; De£,f7! HAoraV W1a1hcrenberger105, 113; 11 Eng. Rul. Cas. 235.
9 TTex- 313,,58 Am Dee. 145.
' „T '
. _ _ _
Notes: 81 Am. Dec. 427; 11 L.R.A.
2. Note: 11 A. S. R. 27.
156
'
3. Smith v. Clausmeier, 136 Ind. 105,
6. Tucker v. Harris, 13 Ga. 1, 58
35 N. E. 904, 43 A. S. R, 311; Kelley Am. Dec. 488; Cooper v. Sunderland,
v. Kelley, 161 Mass. 111, 36 N. E. 837, 3 ia. 114, 66 Am. Dec. 52.
42 A. S. R. 389, 25 L.R.A. 806; Hitchie
7. Tucker v. Harris, 13 Ga. 1, 58
v. Carpenter, 2 Wash. 512, 28 Pac. Am. Dec. 488.
380, 26 A. S. R. 877.
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tiona of jurisdiction.8 In addition to justices of the peace 9 there
are a number of other courts and tribunals known to the law which
are of special jurisdiction. Among these may be mentioned courts
martial,10 ecclesiastical courts 11 and prize courts.12 Although each
of these is a court of limited jurisdiction, presumptions may arise
in regard to their judgments. For example, it has been ruled that
it may be presumed that a court martial was properly composed of
officers of rank not inferior to that of the accused.18 Highway com
missioners, in laying out a highway, may be said to exercise a special
and limited jurisdiction, and although it may be presumed, until
the contrary appears, that they have acted legally, their acts may be
impeached by showing that they exceeded their powers.14 In addi
tion to the foregoing well known kinds of special tribunals, others
from time to time may be created by statute, and whenever the law
confers upon courts an authority, not after the course of the common
law, over property, whose owners are required to be before them as
adversaries, they act as tribunals of special and limited jurisdiction.15
Where special powers are given to a court of general jurisdiction,
such court in regard to such powers may Be treated as a court of
special jurisdiction.16 Hence when power is given to a court over
special matter which is not in the usual course of the common law,
and a mode for the exercise of such power is prescribed, such mode
must be pursued, whether the tribunal be superior or inferior, and
sufficient must appear on the face of the record to show the case to
be within the reach or jurisdiction of the tribunal. If sufficient
appears on the face of the record to give the court jurisdiction under
the law conferring the power, then the presumption attaches in favor
of the remainder of the proceedings of the court, whatever that court
may be.17
361. Judgments of Justices of the Peace.—At common law the pre
sumptions applicable to judgments of courts of general jurisdiction
did not apply to judgments of justices of the peace, but as to such
8. 'Williams v. Ball, 52 Tex. 603, 36 ed.) 823.
Am. Rep. 730.
14. Beardslee v. Dolge, 143 N. Y.
9. See infra, par. 361.
160. 38 N. E. 205, 42 A. S. R. 707.
10. Swaim v. United States, 165 U.
16. Adams v. Jeffries, 12 Ohio 253,
S. 553, 17 S. Ct. 553, 41 U. S. (L. 40 Am. Dee. 477.
ed.) 823; Hall v. Howd, 10 Conn. 514,
16. Harvey v. Tyler, 2 Wall. 328,
27 Am. Dec. 696.
17 U. S. (L. ed.) 871; Gunn v. Howell,
11. Gelston v. Hoyt, 3 Wheat. 246, 27 Ala. 663, 62 Am. Dec. 785; Cooper
4 U. S. (L. ed.) 381; State v. Grimm, v. Sunderland, 3 la. 114, 66 Am. Dec.
239 Mo. 340, 143 S. W. 450, Ann. 52 : Furgeson v. Jones, 17 Ore. 204, 20
Cas. 1913B 1188.
Pac. 842, 11 A. S. R. 808, 3 L.R.A
12. Gelston v. Hovt. 3 Wheat. 246, 620.
4 U. S. (L. ed.) 381.
17. Cooper v. Sunderland, 3 la. 114,
13. Swaim v. United States, 165 U. 66 Am. Dec. 52.
S. 553. 17 S. Ct. 553, 41 U. S. (L.
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judgments the record was required to show affirmatively the juris
diction of the court.18 Accordingly the jurisdiction of a justice to
render judgment upon confession must expressly appear in a clear
and affirmative manner before faith and credit can be given to his
acts.19 The reason for this rule lay in the fact that the jurisdiction
of justices of the peace was considered special, and not general.20
Even where the jurisdiction is statutory, the same rule has been fol
lowed,1 and it has been required that a judgment entered by a
justice by virtue of a statutory authority should show that the require
ments of the statute have been complied with.2 But in many states
this doctrine has been departed from, and justices' courts are, within
their denned limits, deemed tribunals of general jurisdiction,8 and
therefore in a collateral proceeding, and, in the absence of recitals, .
every presumption in favor of justices' judgments is indulged in, and
they are not deemed void merely because every fact necessary to
give the court jurisdiction does not affirmatively appear in the record.4
Under this view the record of a justice of the peace is deemed as
conclusive as that of any other court,5 and therefore in a collateral
attack upon the judgment of a justice of the peace, the burden must
be assumed by the attacking party of showing that the justice did
not have jurisdiction of the defendant.6 It has been asserted that
if the facts touching the acquisition of jurisdiction are fully dis
closed, judgments of justices of the peace, so far as collateral attack
is concerned, are regarded no less favorably than those of courts
having more extensive powers,7 and that a judgment of a justice
who has jurisdiction of the parties and the subject matter is presumed
to be valid.8 Nevertheless the presumptions as to judgments of jus
tices of the peace are not deemed conclusive, but only prima facie
evidence of their recitals, and can be impeached by competent evi
dence.9
362. Presumptions as to Judgments of Courts of Record.—It has
been said that jurisdiction of courts of record is always pre18. Allison v. Thomas, 72 Cal. 562,
4. Williams v. Ball, 52 Tex. 603, 36
14 Pac. 309, 1 A. S. R. 89; Spear Am. Rep. 730; Heck v. Martin, 75
v. Carter, 1 Mich. 19, 48 Am. Dec. Tex. 469, 16 A. S. R. 915; Wilkerson
688. Generally as to justices of the v. Schoonmaker, 77 Tex. 615, 14 S.
peace, see Justices op the Peace.
W. 223, 19 A. S. R. 803.
19. Spear v. Carter, 1 Mich. 19, 48
5. Spaulding v. Chamberlin, 12 Vt.
Am. Dec. 688.
538, 36 Am. Dec. 358.
20. Note : 16 A. S. R. 919.
6. Hambel v. Davis, 89 Tex. 256, 34
1. Note: 27 Am. Dec. 144.
S. W. 439, 59 A. S. R. 46.
2. Shivers v. Wilson, 5 Har. & J.
7. Leonard v. Sparks, 117 Mo. 103,
(Md.) 130, 9 Am. Dec. 497; Beach 22 S. W. 899, 38 A. S. R. 646.
v. Botsford. 1 Dong. (Mich.) 199, 40
8. Hendrickson v. St. Louis, etc., R.
Am. Dec. 45 and note.
Co., 34 Mo. 188, 84 Am. Dec. 76.
3. Fox v. Hoyt, 12 Conn. 491, 31
9. Albie v. Jones, 82 Ark. 414, 102
Am. Dec. 760; Heck v. Martin, 75 Tex. S. W. 222, 12 Ann. Cas. 433.
469, 13 S. W. 51, 16 A. S. R. 915. Note: 23 A. S. R. 114.
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sumed,10 but it is more accurate to say that in collateral proceedings
jurisdiction of courts of general jurisdiction will, if possible, be pre
sumed, unless the contrary appears.11 A distinction cannot always be
drawn between the judgment of a court of general jurisdiction and a
court of record. If it appears that the court is one of record it is usu
ally proper to presume that it is one of general jurisdiction within the
meaning of this rule.12 The presumptions in favor of the juris
diction of courts of superior or general jurisdiction 18 apply to courts
of record generally. Hence, on collateral attack, the jurisdiction of
a court may be presumed, unless it affirmatively appears in the record
that the court was without jurisdiction.14
363. Decrees of Probate Courts.—Since at common law ecclesiasti
cal courts were courts of limited jurisdiction, and these courts had
charge of administering the affairs of decedents' estates,15 the view
has occasionally been adopted in the United States that a probate
court should likewise be treated as an inferior court of limited juris
diction.16 Hence the records of its judgments in such states must
show on their face the jurisdictional facts conferring power on the
court to enter judgment,17 and it has been held that the jurisdiction
of a probate court to order the sale of lands of a decedent is statutory
and limited, and must appear from the record, and that no intend
ments will be made in its favor.18 But the view generally approved
to-day is that probate courts are courts of general or superior juris
diction in respect to the settlement, distribution and partition of
estates coming within their cognizance,19 and that the orders and
judgments of probate courts, when acting within their jurisdiction,
are entitled to the same favorable presumptions and the same immu
nity from collateral attack as are accorded those of courts of general
jurisdiction.20 Thus if a grant of letters of administration by a pro. 10. Notes: 20 A. S. R. 521; 23 A.
17. Todd v. Mournoy, 56 Ala. 99,
S. R. 114.
28 Am. Rep. 758.
11. Providence County Sav. Bank
18. Goodwin v. Sims, 86 Ala. 102,
v. Hughes, 26 R. I. 73, 58 AtL 254, 5 So. 587, 11 A. S. R. 21; Martin v.
106 A. S. R. 682.
Williams, 42 Miss. 210, 97 Am. Dec.
12. Van Norman v. Gordon, 172 456.
Mass. 576, 53 N. E. 267, 70 A. S. R.
19. Robinson v. Pair, 128 U. S.
304, 44 L.R.A. 840.
53, 9 S. Ct. 30, 32 U. S. (L. ed.) 415;
13. See supra, par. 358.
Veach v. Rice, 131 U. S. 293, 9 S.
14. Kavanagh v. Hamilton, 53 Colo. Ct. 730, 33 U. S. (L. ed.) 163; Wat157, 125 Pac. 512, Ann. Cas. 1914B kins Land Mortg. Co. v. Mullen, 62
76.
Kan. 1, 61 Pac. 385, 84 A. S. R. 372;
15. See supra, par. 360.
Lyne v. Sanford, 82 Tex. 58, 19 'S. W.
16. People's Sav. Bank v. Wilcox, 847, 27 A. S. R. 852.
15 R. I. 258, 3 Atl. 211, 2 A. S. R.
20. Apel v. Kelsey, 52 Ark. 341, 12
894; Providence County Sav. Bank v. S. W. 703, 20 A. S. R. 183; In re
Hughes, 26 R. I. 73, 58 Atl. 254, 106 Davis, 151 Cal. 318, 86 Pac. 183, 90
A. S. R. 682.
Pac. 711, 121 A. S. R. 105; Long v.
Note: 33 Am. Dec. 241.
Burnett, 13 la. 28, 81 Am. Dec. 420;
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bate court is regular in form, it becomes prima facie evidence of the
regularity of the prior proceedings,1 and a judgment of allowance of
a claim entered by a probate court possesses the same conclusive
force as the judgments of other tribunals.2 Similarly the approval
by the probate court of the final account of an administrator is a
judgment entitled to the same favorable presumptions which are
accorded to the judgments of all courts of record.8 Recitals in a
decree of a probate court that proof was made of publication according
to law, and that legal notice of the sale had been given to the heirs,
are at least prima facie evidence of due and legal notice, and the
same effect is given to such recitals as in similar recitals in judg
ments of courts of general jurisdiction.4 Where a register of wills
has general jurisdiction over the probate of wills, the same presump
tions in favor of the regularity of his acts may be indulged except
when the record shows want of jurisdiction in the particular case
before him.5 In similar manner in states in which the office of
ordinary exists, the usual presumption is that he had* jurisdiction
of proceedings which appear to have taken place before him and
which are regular on their face.6
364. Judgments of United States Courts.—The courts of the
United States, though of limited jurisdiction, are not on that account
inferior courts in the technical sense, whose judgments, taken alone,
are to be disregarded. If the jurisdiction be not alleged in the
proceedings, their judgments and decrees are erroneous and may,
upon writ of error of appeal, be reversed for that cause but they
are not absolute nullities.7 Such courts stand upon the same foot
ing as courts of record of general jurisdiction and all the presump
tions which are indulged in favor of superior tribunals of general
Price v. Springfield Real-Estate Ass'n,
7. McCormick v. Sullivant, 10
101 Mo. 107, 14 S. W. 57, 20 A. S. R. Wheat. 192, 6 U. S. (L. ed.) 300;
595 ; Sherwood v. Baker, 105 Mo. 472, Ex parte Watkins, 3 Pet. 193, 7 U.
16 S. W. 938, 24 A. S. R. 399; Robbins S. (L. ed.) 650; Miller v. United
v. Boulware, 190 Mo. 33, 88 S. W. States, 11 Wall. 268, 20 U. S. (L. ed.)
674, 109 A. S. R. 746.
135; Dowell v. Applegate, 152 U. S.
Note: 136 A. S. R. 207.
327, 14 S. Ct. 611, 38 U. S. (L. ed.)
1. Ewing v. Mallison, 65 Kan. 484, 463; Evers v. Watson, 156 U. S. 527,
70 Pac. 369, 93 A. S. R. 299.
15 S. Ct. 430, 39 U. S. (L. ed.) 520;
2. Moody v. Peyton, 135 Mo. 482, Cutler v. Huston, 158 U. S. 423, 15
36 S. W. 621, 58 A. S. R. 604.
S. Ct. 868, 39 U. S. (L. ed.) 1040;
3. Baldwin v. Davidson, 139 Mo. Edelstein v. United States, 149 Fed.
118, 40 S. W. 765, 61 A. S. R. 460..
636, 79 C. C. A. 328, 9 L.R.A.(N.S.)
4. Monk v. Horne, 38 Miss. 100, 75 236; Borden v. State, 11 Ark. 519.
Am. Dec. 94.
54 Am. Dec. 217. For a full discussion
5. Wall v. Wall, 123 Pa. St. 545, of the jurisdiction of United States
16 Atl. 598, 10 A. S. R. 549.
courts, see United States Coubts.
6. Gamble v. Central R., etc., Co.,
80 Ga. 595, 7 S. E. 315, 12 A. S. R.
276.
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jurisdiction are equally extended to the courts of the United States.8
In pleading a judgment or decree of one of those courts, there is no
more necessity for showing the facts which confer jurisdiction than
in a plea of a judgment of the highest tribunal known to the law.
Their judgments cannot be impeached for error or irregularity in a
collateral proceeding; they can be vacated only on motion in the
courts in which they are rendered, or reversed for error in an appel
late jurisdiction.9
365. Presumptions as to Foreign Judgments.—The rule in refer
ence to presumptions in favor of domestic judgments of courts of
general jurisdiction 10 likewise applies to foreign judgments,11 and
ordinarily the presumption will be indulged that a foreign court
which pronounced judgment had jurisdiction both of the parties
and the subject matter, and he who seeks to escape the effect of the
judgment must assume the burden of proving and showing that
jurisdiction did not in fact exist in the particular case.12 Likewise
when a court of record of a sister state assumes to exercise jurisdic
tion over the subject matter of a controversy and pronounces judgment
therein, its jurisdiction will be presumed upon production of a certified
copy of the judgment, as required by the act of Congress,18 if there
is nothing on the face of the record showing that the court did not
have jurisdiction.14 Hence in an action on a foreign judgment of
a court of general jurisdiction, a presumption usually arises that
such court had jurisdiction,15 and it is not necessary to aver that
such court had jurisdiction either of the subject matter or of the
parties, and the question of jurisdiction cannot be raised by a general
demurrer to the declaration, since it will be presumed that the court
had jurisdiction until the contrary is shown by proof under a proper
plea.16 Similarly in an action on a judgment of a sister state, entered
upon a warrant of attorney to confess judgment, the presumption is
that the court had jurisdiction to enter it, and that the proceedings
8. Byers v. Fowler, 12 Ark. 218, 54 nations, see infra, par. 387 et seq.
12. Note: 94 A. S. R. 534.
Am. Dec. 271; Kenney v. Greer, 13
13. Buffum v. Stimpson, 5 Allen
111. 432, 54 Am. Dec. 439; Reed v.
Vaughan, 15 Mo. 137, 55 Am. Dec. (Mass.) 591, 81 Am. Dec. 767; State
v. Weber, 96 Minn. 422, 105 N. W.
133 and note.
490, 113 A. S. R. 630. As to au
Note: 32 A. S. R. 213.
9. Reed v. Vaughan, 15 Mo. 137, thentication of records of courts of
other states, see infra, par. 413. See
55 Am. Dec. 133.
also Records.
10. See supra, par. 358.
14. Note: 1 L.R.A.(N.S.) 740.
11. McHatton v. Rhodes, 143 Cal.
15. Howard v. Strode, 242 Mo. 210,
275, 76 Pac. 1036, 101 A. S. R. 125;
Reid v. Boyd, 13 Tex. 241, 65 Am. 146 S. W. 792, Ann. Cas. 1913C 1057.
16. Ferry v. Miltimore Elastic Steel
Dec. 61.
Car Wheel Co., 71 Vt. 457, 45 Atl.
Note: 103 A. S. R. 322.
Generally as to the judgments of 1035, 76 A. S. R. 787.
courts of other states and of foreign
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were regular and according to the laws of that state.17 But apart
from the act of Congress the presumption will not necessarily be
drawn that a court of another state had jurisdiction because it assumed
to render a judgment.18
Presumptions as to Service of Process
366. Service of Process or Entry of Appearance.—The presump
tion in favor of the jurisdiction of courts of general powers 19 involves
a presumption that such courts in matters before them duly acquired
jurisdiction of the persons of the parties to the proceedings,20 pro
vided it does not appear from the judgment roll that they were with
out the jurisdiction of the court.1 Stated negatively, the rule is that
the courts will not presume that an officer in service of process failed
to discharge his duty.2 This presumption is limited to persons within
the territorial limits of the court,8 and where it affirmatively appears
that the adverse party to a decree was a nonresident and the record
is silent as to his appearance or notice, no presumption is permitted
that jurisdiction over his person had been acquired.4 Subject to
these limitations, if the record is silent in regard to service of process,
the court may presume that due service was made,5 or that a volun
tary appearance of the parties was entered,6 and that the parties
had notice of the proceedings before judgment was rendered.7 It
may be presumed in favor of a judgment based on the appearance
of an attorney that he is duly authorized to appear, even when such
appearance is without service of process, and in a collateral proceed17. Van Norman v. Gordon, 172 161 Mass. 111, 36 N. E. 837, 42 A.
Mass. 576, 53 N. E. 267, 70 A. S. R. S. R. 389, 25 L.R.A. 806.
304, 44 L.R.A. 840.
4. Furgeson v. Jones, 17 Ore. 204,
18. Gebhard v. Garnier, 12 Bush 20 Pac. 842, 11 A. S. R. 808, 3 L.R.A.
(Ky.) 321, 23 Am. Rep. 721. Gen- 620.
erally as to status of state judgments
5. Evans v. Young, 10 Colo. 316, 15
in other states, see infra, par. 403 et Pac. 424, 3 A. S. R. 583; Knapp v.
seq.
Wallace, 50 Ore. 348; 92 Pac. 1054,
19. See supra, par. 358. '
126 A. S. R. 742; Meisenheimer v.
20. Galpin v. Page, 18 Wall. 350, Meisenheimer, 55 Wash. 32, 104 Pac.
21 U. S. (L. ed.) 959; Soules v. Rob- 159, 133 A. S. R. 1005. As to the
inson, 158 Ind. 97, 62 N. E. 999, 92 effect of recitals in the record, see
A. S. R. 301.
infra, par. 369 et seq.
1. Forrest v. Fey, 218 111. 165, 75
6. Ashley v. Laird, 14 Ind. 222, 77
N. E. 789, 109 A. S. R. 249, 1 L.R.A. Am. Dec. 67.
(N.S.) 740; Burke v. Inter-State Sav.,
7. Crim v. Kessing, 89 Cal. 478, 26
etc., Ass'n, 25 Mont. 315, 64 Pac. 879, Pac. 1074, 23 A. S. R. 491 and note ;
V A. S. R. 416.
Burke v. Elliott, 26 N. C. 355, 42 Am.
2. Pursley v. Hayes, 22 la. 11, 92 Dec. 142; Heitsch v. Minneapolis
Am. Dec. 350.
Threshing Mach. Co., 29 N. D. 94, 150
3. Galpin v. Page, 18 Wall. 350, 21 N. W. 457, L.R.A.1915D 349.
U. S. (L. ed.) 959; Kelley v. Kelley,
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ing this presumption is conclusive.8 Similarly a court may presume
that minors were personally in court when a guardian ad litem was
appointed for them "on motion," the record not specifying whose
motion.9 In all such cases the presumption of the law is that the
defendant has had his day in court, and was heard before the judg
ment was entered.10
367. Constructive Service.—The presumption in support of a judg
ment of a court of general jurisdiction is not made to depend upon
the way in which a summons is required to be served. The rights
of nonresidents are no greater than the rights of residents, when
such nonresidents are brought before the court by proper process.
The way of bringing them into court may be different, but where
a judgment is collaterally attacked the courte may presume, in the
absence of anything appearing to the contrary, that they were prop
erly brought in.11 The presumption is the same where service has
been made by publication as where personal service has been had.
Accordingly where a court of general jurisdiction is authorized in a
proceeding, either statutory or at law or in equity, to bring in, by
publication or other substituted service, nonresident defendants inter
ested in or having a lien upon property lying within its territorial
jurisdiction, but is not required to place the proof of service upon
the record, and the court orders such substituted service, it will be
presumed in favor of the jurisdiction that service was made as ordered,
although no evidence thereof appears of record, and the judgment
of the court, so far as it affects such property, will be valid.12 Where
constructive service depends on the publication of a notice in a news
paper printed nearest to a particular locality, a presumption may
be indulged in that the newspaper in which the notice was printed
was the nearest newspaper to such place, in the absence of any proof
to the contrary.18 But in a case where no notice appears to have
been published, and there is testimony of a negative character tend
ing to show that if a notice had in fact been published and proof
made the affidavit would have been filed with the clerk and entered
upon the appearance docket, the courts will not permit the presump
tion as to the regularity of the judgment to supply the place of the
absent notice.14
8. Corbitt v. Timmerman, 95 Mich.
581, 55 N. W. 437, 35 A. S. R. 586.
9. Horner v. State Bank, 1 Ind. 130,
48 Am. Dec. 355.
10. McDade v. Burch, 7 Ga. 559,
50 Am. Dec. 407.
11. McHatton v. Rhodes, 143 Cal.
275, 76 Pac. 1036, 101 A. S. R. 125.
12. Applegate v. Lexington, etc.,

Min. Co., 117 U. S. 255, 6 S. Ct. 742,
29 U. S. (L. ed.) 892; McHatton v.
Rhodes, 143 Cal. 275, 76 Pac. 1036,
101 A. S. R. 125.
13. Secrist v. Green, 3 Wall. 744,
18 U. S. (L. ed.) 153.
14. Duval v. Johnson, 90 Neb. 503,
133 N. W. 1125, Ann. Cas. 1913B 26.
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368. Presumptions on Direct Attack.—On an appeal from a judg
ment by default the usual presumptions applicable to judgments will
not be permitted, and in such cases the rule is that the record must
-affirmatively show jurisdiction of the defendant, either by his appear
ance or by a proper service of process, and no presumption can be
indulged that there was some other and different service made from
that which appears in the record.15 But where a direct attack, other
than by appeal, is made upon the judgment of a domestic court of
general jurisdiction, the prima facie presumption will be indulged
that jurisdiction was obtained of the person of the defendant, unless
the record affirmatively shows the contrary, provided it does not
appear from the judgment roll that the defendant was at the time
of service without the territorial limits of the court's jurisdiction.16
Effect of Record and Recitals
369. Presumption as to Correctness of Record.—Judgment records
are presumed to have been made after most careful deliberation.17
In the absence of proof to the contrary it will be presumed that a
judgment rendered by a court of general jurisdiction was authorita
tively entered by the clerk,18 and that the judgment appearing upon
the record is the judgment of the court, and not an error of the
clerk, and that the record correctly states the date 19 and hour of the
judgment.20 Where the law requires a justice of the peace to enter
on a docket judgments rendered by him, it may be presumed that
he did his duty and made a correct entry.1 The power of a court to
recreate a record of which no evidence exists has been the subject
of much discussion in the courts, and the weight of authority is
against the existence of such power. A record cannot be created
to take the place of one of which no written memorandum was made
or entered at the time the original judgment was supposed to have
15. Eichhoff v. Eichhoff, 107 Cal. 576, 81 Am. Dec. 652. As to records
42, 40 Pac. 24, 48 A. S. R. 110; generally, see Records.
Haupt v. Simington, 27 Mont. 480,
18. Heraey v. Walsh, 38 Minn. 521,
71 Pac. 672, 94 A. S. R. 839; Lonkey 38 N. W. 613, 8 A. S. R. 689 and
v. Keyes Silver Min. Co., 21 Nev. 312, note; Brady v. Gilman, 96 Minn. 234,
31 Pac. 57, 17 L.R.A. 351. And see 104 N. W. 897, 113 A. S. R. 622, 1
Appeal and Ebror, vol. 2, p. 222.
L.R.A. (N.S.) 835.
16. Haupt v. Simington, 27 Mont.
19. Missouri, etc., R. Co. v. Hol480, 71 Pac. 672, 94 A. S. R. 839. schlag, 144 Mo. 253, 45 S. W. 1101,
As to what constitutes a direct attack 66 A. S. R. 417.
on a. judgment, see supra, par. 312.
20. Brady v. Gilman, 96 Minn. 234,
As to admissibility of extrinsic evi- 104 N. W. 897, 113 A. S. R. 622, 1
dence on proceedings to open or va- L.R.A.(N.S.) 835.
cate judgments, see supra, par. 173.
1. Perry v. Gholson, 39 Ore. 438,
17. Montgomery v. Murphy, 19 Md. 65 Pac. 601, 87 A. S. R. 685.
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been rendered.2 Nevertheless under certain circumstances, as for
example when the court makes a finding which is explicable solely
on the theory that a record theretofore existing has been lost, a pre
sumption may be made accordingly. For example, from the findings
of the court it may be presumed that a summons was issued, that due
return was made and that the papers relating thereto bave been
abstracted or lost from the files.8 The mere absence from the judg
ment roll of certain papers which ought to have been made a part
of it, and which, if included, would affirmatively show that jurisdic
tion had been acquired, is not enough to make it affirmatively appear
from the face of the record that the court had no jurisdiction.4
370. Presumption as to Pleadings.—Where nothing appears to the
contrary, a presumption may be drawn that a complaint serving as
the foundation of a judgment duly stated a cause of action.5 If a
statute requires a certain affidavit to be filed prior to the rendition
of judgment, it will be presumed, in support of the judgment of a
court of general jurisdiction, in the absence of any statement or
showing upon the subject, that such affidavit was filed.6 Thus it
may be presumed that a writ of attachment, regular upon its face,
on which a judgment has been based, was properly issued after exe
cution of a proper affidavit required in such cases.7 An affidavit of
service of summons which is silent as to the venue of the notary
will, in case of a collateral attack upon the judgment, be presumed
to have been made in the county of his appointment.8 Although
the jurat to an affidavit is not signed by the officer taking it, a judg
ment based thereon will not be treated as void on a collateral attack,
but it may be presumed in favor of the judgment that the oath was
properly administered, and that the officer carelessly omitted to sign
his name to the formal certificate of what he had done, or that
another and perfect affidavit had been made upon which the judg
ment had been entered.9
371. Effect of Recitals.—The doctrine of the presumption of juris
diction available in support of courts of general jurisdiction 10 does
2. Gagnon v. United States, 193 U. (Ky.) 544, 26 Am. Rep. 222; Crown
S. 451, 24 S. Ct. 510, 48 U. S. (L. Real Estate Co. v. Rogers, 132 Ky.
ed.) 745. For further discussion of 790, 117 S. W. 275, 136 A. S. R. 202;
this point, see Records.
' Adams v. Cowles, 95 Mo. 501, 8 S.
3. Bradley v. Drone, 187 111. 175, W. 711, 6 A. S. R. 74.
58 N. E. 304, 79 A. S. R. 214. See
7. Harris v. Daugherty, 74 Tex. 1,
also supra, par. 366.
11 S. W. 921, 15 A. S. R. 812.
4. Gulickson v. Bodkin, 78 Minn.
8. San Luis Obispo County Bank
33, 80 N. W. 783, 79 A. S. R. 352. v. Jack, 148 Cal. 473, 88 Pac. 705,
5. State v. District Court, 38 Mont. 113 A. S. R. 285.
166, 99 Pac. 291, 129 A. S. R. 636,
9. Sears v. Sears, 96 Ky. 173, 25
35 L.R.A.(N.S.) 1098.
S. W. 600, 44 A. S. R. 213.
6. Newcomb v. Newcomb, 13 Bush
10. See supra, par. 358.
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not appear to depend on the existence of recitals.11 The failure of
the record of a court of general jurisdiction to recite a sendee of
summons does not subject the judgment to collateral attack,12 but
the recital of due service in the judgment by courts of general juris
diction may be sufficient to raise a presumption of a valid service.18
For example where a judgment of a court of general jurisdiction
recites due service of notice on nonresident defendants, and there is
nothing in the order of publication or the record which specifically
contradicts such recital, it may be presumed, on collateral attack,
that the court has acted correctly and with due authority, and its
judgment will be as valid as though every fact necessary to juris
diction affirmatively appeared.14 Although, as elsewhere seen, no
presumption of service will ordinarily be made in regard to a non
resident,15 the addition of an averment that the defendants were
nonresidents in a recital will not defeat the effect which otherwise
would be given to the recital as giving rise to a presumption of service.
In such a case it has been held that a recital, in an order of publi
cation, to the effect that it appeared to the court that defendants
were nonresidents, will not vitiate the order, for the court may
disregard this part of it as mere surplusage.16
372. Effect of Return of Service.—In the absence of any return
as to service where sufficient time existed for the issuance of a second
writ, the courts may even presume that an alias writ had been issued,
if this should be necessary to sustain the judgment on account of
defects in the service of the first writ, although no trace of it is
found of record.17 But no such presumption can be indulged where
the decree was entered at the return term of the original summons,
so that there was no time available during which a second writ
could have been issued.18 On the other hand, if the record. of a
judgment contains a recital of service and a return of service, the
recital will be considered as referring to the return, and the suffi
ciency of the service will depend on the validity of the return.19
11. Clem v. Meserole, 44 Fla. 191,
1B. Kelley v. Kelley, 161 Mass. 111,
32 So. 783, 103 A. S. R. 145.
36 N. E. 837, 42 A. S. R. 389, 25
12. Anderson v. Anderson, 161 Ky. L.R.A. 806. See supra, par. 366.
16. Cruzen v. Stephens, 123 Mo. 337.
18, 170 S. W. 213, L.R.A.1915C 581.
27 S. W. 557, 45 A. S. R. 549.
And see infra, par. 373.
17. Bradley v. Drone, 187 Hl. 175,
13. Monk v. Horne, 38 Miss. 100,
58 N. E. 304, 79 A. S. R. 214; Man75 Am. Dec. 94; Crnzen v. Stephens, ternach
Studt, 230 111. 356, 82 N.
123 Mo. 337, 27 S. W. 557, 45 A. S. E. 829, v.
120 A. S. R. 310; Rogers v.
R. 549; Kalb v. German Sav., etc.,
Soc., 25 Wash. 349, 65 Pac. 559, 87 Miller, 13 Wash. 82, 42 Pac. 525, 52
A. S. R. 757; Ballard v. Way, 34 A. S. R. 20; Ballard v. Way, 34 Wash.
Wash. 116, 74 Pac. 1067, 101 A. S. 116, 74 Pac. 1067, 101 A. S. R. 993.
Note: 24 A. S. R. 393.
R. 993.
18. Manternach v. Studt, 230 111.
14. Adams v. Cowles, 95 Mo. 501, 356, 82 N. E. 829, 120 A. S. R. 310.
8 S. W. 711, 6 A. S. R. 74.
19. Hobby v. Bunch, 83 Ga. 1, 10
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In such cases it will not be presumed that a valid service was made
in some other way 20 not shown in the record nor recited in the
judgment.1
Conclusiveness of Presumptions as to Jurisdiction
373. In General.—According to the common law rule, adhered to
at the present time in most of the states, the presumption in favor
of the jurisdiction of a court of general jurisdiction 2 is conclusive
and its judgment cannot be collaterally attacked where no want of
jurisdiction is apparent of record.8 Whenever the record of such
a court is merely silent upon any particular matter, it will be pre
sumed, notwithstanding such silence, that whatever ought to have
been done was not only done but that it was rightly done.4 So where
the judgment contains recitals as to the jurisdictional facts these are
deemed to import absolute verity unless contradicted by other por
tions of the record.5 Consequently such a judgment cannot be collatS. E. 113, 20 A. S. R. 301; Kapp v.
Wallace, 50 Ore. 348, 92 Pac. 1054,
126 A. S. R. 742. As to the presumption of service, see supra, par.
366 et seq.
20. Clark v. Thompson, 47 111. 25,
95 Am. Dec. 457 and note; Barber
v. Morris, 37 Minn. 194, 33 N. W. 559,
5 A. S. R. 836.
1. Godfrey v. Valentine, 39 Minn.
336, 40 N. W. 163, 12 A. S. R. 657.
2. See supra, par. 358.
3. Apel v. Kelsey, 52 Ark. 341, 12
S. W. 703, 20 A. S. R. 183; Price v.
Gunn, 114 Ark. 551, 170 S. W. 247,
L.R.A.1915C 158; Hahn v. Kelly, 34
Cal. 391, 94 Am. Dec. 742 and note;
Crim v. Kessing, 89 Cal. 478, 26 Pac.
1074, 23 A. S. R. 491; In re Davis,
151 Cal. 318, 86 Pac. 183, 90 Pac.
711. 121 A. S. R. 105; Kavanagh v.
Hamilton, 53 Colo. 157, 125 Pac 512,
Ann. Cas. 1914B 76; Coit- v. Haven,
30 Conn. 190, 79 Am. Dec. 244 and
note; Bradlev v. Drone, 187 111. 175,
58 N. E. 304, 79 A. S. R. 214; Horner
v. Slate Bank, 1 Ind. 130, 48 Am. Dec.
355; Thompson v. McCorkle, 130 Ind.
484, 34 N. E. 813. 36 N. E. 211, 43
A. S. R. 334; Newcomb v. Newcomb,
13 Bush (Ky.) 544, 26 Am. Rep. 222;
Anderson v. Anderson, 161 Ky. 18,
170 S. W. 213, L.R.A.1915C 581; Jewett v. Iowa Land Co., 64 Minn. 531,
67 N. W. 63!), 58 A. S. R. 555; Gu-

lickson v. Bodkin, 78 Minn. 33, 80 N.
W. 783, 79 A. S. R. 352; Sodini v.
Sodini, 94 Minn. 301, 102 N. W. 861,
110 A. S. R. 371; Edgerton v. Edgerton, 12 Mont. 122, 29 Pac. 966, 33
A. S. R. 557, 16 L.R.A. 94; Burke v.
Inter-State Savings, etc., Ass'n, 25
Mont. 315, 64 Pac. 879, 87 A. S. R.
416 and note; Haupt v. Simington, 27
Mont. 480, 71 Pac. 672, 94 A. S. R.
839 and note; Wooster's Bank v. Stevens, 1 Ohio St. 233, 59 Am. Dec. 619 ;
Merritt v. Horne, 5 Ohio St. 307, 67
Am. Dec. 298; Colfax v. Richardson,
34 Ore. 518, 54 Pac. 359, 75 A. S. E.
664; Douglas v. State, 58 Tex. Crim.
122, 124 S. W. 933, 137 A. S. R. 930
and note; Williams v. Haynes, 77 Tex.
283, 13 S. W. 1029, 19 A. S. R. 752;
Wilkerson v. Schoonmaker, 77 Tex. 615,
14 S. W. 223, 19 A. S. R. 803; Allen v.
Huntington, 2 Aiken (Vt.) 249, 16
Am. Dec. 702; Schultz v. Schultz, 10
Grat. (Va.) 358, 60 Am. Dec. 335.
Notes: 11 A. S. R. 256; 23 A. S.
R. 114.
And see infra, par. 374.
4. Note: 94 Am. Dec. 765.
5. Hahn v. Kelly, 34 Cal. 391, 94
Am. Dec. 742 and note; Ex parte
Sternes. 77 Cal. 156. 19 Pac. 275, 11
A. S. R, 251; Ex parte Ah Men, 77
Cal. 108, 19 Pac. 380, 11 A. S. R.
263; Bimeler v. Dawson, 4 Seam. (111.)
536, 39 Am. Dec. 430; Newcomb v.
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erally attacked in courts of the same state by showing facts aliunde
the record, although such facts might be sufficient to impeach the
judgment in a direct proceeding against it.6 The validity of a judg
ment when collaterally attacked must be tried by an inspection of
the judgment roll alone,7 and no other or further evidence on the
subject is admissible,8 not even evidence that no notice had been
given.9 So strict was the common law rule against destroying the
effect of a record by parol that in an action upon the record the
defendant could not plead payment, because such payment was matter
in pais and not of record.10 The courts of some states have, however,
departed from the common law doctrine and take the view that want
of jurisdiction in the court rendering the judgment may be estab
lished by extrinsic evidence, not only where the record is silent on
the question of jurisdiction, but even to contradict recitals of juris
dictional facts found therein,11 except when such an attack would
Newcomb, 13 Bush (Ky.) 544, 26 Am. ton, 12 Mont. 122, 29 Pac. 966, 33
Rep. 222; Hall v. Williams, 6 Pick. A. S. R. 557, 16 L.R.A. 94; Sanford
(Mass.) 232, 17 Am. Dec. 356; Brick- v. Edwards, 19 Mont. 56, 47 Pac. 212,
house v. Sutton, 99 N. C. 103, 5 S. E. 61 A. S. R. 482 and note; Burke v.
380, 6 A. S. R. 497; Harrison v. Har- Inter-State Savings, etc., Ass'n, 25
grove, 120 N. C. 96, 26 S. E. 936, Mont. 315, 64 Pac. 879, 87 A. S. R.
58 A. S. R. 781; McAnear v. Epper- 416 and note; Deegan v. Deegan, 22
son, 54 Tex. 220, 38 Am. Rep. 625; Nev. 185, 37 Pac. 360, 58 A. S. R.
Heck v. Martin, 75 Tex. 469, 13 S. W. 742; Adams v. Betz, 1 Watts (Pa.)
51, 16 A. S. R. 915 ; Douglas v. State, 425, 26 Am. Dec. 79; Schultz v.
58 Tex. Crim. 122, 124 S. W. 933, 137 Schultz, 10 Grat. (Va.) 358, 60 Am.
A. S. R. 930; Ballard v. Way, 34 Dec. 335.
Wash. 116, 74 Pac. 1067, 101 A. S.
Note: 44 A. S. R. 562.
R. 993; Nichols v. Doak, 48 Wash.
7. Kavanagh v. Hamilton, 53 Colo.
457, 93 Pac. 919, 125 A. S. R. 942; 157, 125 Pac. 512, Ann. Cas. 1914B
Point Pleasant v. Greenlee, 63 W. Va. 76; Burke v. Inter-State Sav., etc.,
207, 60 S. E. 601, 129 A. S. R. 971; Ass'n, 25 Mont. 315, 64 Pac. 879, 87
White v. White, 66 W. Va. 79, 66 S. A. S. R. 416; Haupt v. Simington, 27
E. 2, 135 A. S. R. 1013, 24 L.R.A. Mont. 480, 71 Pac. 672, 94 A. S. R.
(N.S.) 1279; Plant v. Humphries, 66 839; Adams v. Betz, 1 Watts (Pa.)
W. Va. 88, 66 S. E. 94, 26 L.R.A. 425, 26 Am. Dec. 79.
(N.S.) 558.
Note: 23 A. S. R. 105.
Notes: 11 A. S. R. 256; 15 A. S.
8. Note: 44 A. S. R. 562.
R. 143; Ann. Cas. 1913B 27, 31; 11
9. Haupt v. Simington, 27 Mont.
Eng. Rul. Cas. 235.
480, 71 Pac. 672, 94 A. S. R. 839;
6. Ex parte Ah Men, 77 Cal. 198, Tarbox v. Hays, 6 Watts (Pa.) 398,
19 Pac. 380, 11 A. S. R. 263; Comegys 31 Am. Dec. 478; Kalb v. German
v. Emerick, 134 Ind. 148, 33 N. E. Sav., etc., Soc., 25 Wash. 349, 65 Pac.
899, 39 A. S. R. 245; Cohee v. Baer, 559, 87 A. S. R. 757.
134 Ind. 375, 32 N. E. 920, 39 A. S.
10.. Nichols v. Dissler, 31 N. J. L.
R. 270; Day v. Goodwin, 104 la. 374, 461, 86 Am. Dec. 219.
73 N. W. 864, 65 A. S. R. 465; Ander11. Mastin v. Gray, 19 Kan. 458,
son v. Anderson, 161 Ky. 18, 170 S. 27 Am. Rep. 149; Duval v. Johnson,
W. 213, L.R.A.1915C 581; Embden v. 90 Neb. 503. 133 N. W. 1125, Ann.
Lisherness, 89 Me. 578, 36 AtL 1101, Cas. 1913B 26 and note; Ferguson v.
5G A. S. R. 442; Edgerton v. Edger- Crawford, 70 N. Y. 253, 26 Am. Rep.
894
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amount to a relitigation of the gist of the action resulting in such
judgment.12 The presumption of jurisdiction arising from such re
citals is deemed prima focie only and not conclusive.18 It is argued
in favor of this view that if the court entering a judgment never had
jurisdiction, it is powerless to establish a record which is capable of
importing a conclusive verity, and that to assert the contrary is to
reason in a circle.14 In regard to courts of limited jurisdiction, it
has been held that their jurisdiction may be questioned collaterally
and disproved, even though the jurisdictional facts be averred of rec
ord, and actually found upon evidence by the court, where the juris
diction depended on some collateral fact which can be decided with
out going into the case on its merits.15 According to some decisions,
however, when a court of limited jurisdiction by the recitals in its
decree ascertains a jurisdictional fact, such adjudication is final and
conclusive when the decree is collaterally assailed; and when the
decree is silent, such jurisdictional fact may appear from the other
parts of the record.18
374. Want of Jurisdiction Apparent of Record ; General Rule.—
While as before seen it is generally held that the presumption in
favor of judgments of courts of general jurisdiction is conclusive on
collateral attack where no want of jurisdiction is apparent of record,17
yet it is equally well settled that such judgments may be collaterally
attacked when a want of jurisdiction affirmatively appears from an
inspection of the record.18 Presumptions are indulged in only to.
supply the absence of evidence or averments respecting the facts pre
sumed,19 and cannot be resorted to when it affirmatively appears from
the pleadings or evidence that jurisdiction did not exist.20 Hence the
589; Woodward v. Mutual Reserve
18. Jos. Joseph & Bros. Co. v. HoffLife Ins. Co., 178 N. Y. 485, 71 N. E. man, 173 Ala. 568, 56 So. 216, Ann.
10, 102 A. S. R. 519; Rape v. Heaton, Cas. 1914A 718, 38 L.R.A.(N.S.) 924;
9 Wis. 328, 76 Am. Dec. 269 and note. Price v. Gunn, 114 Ark. 551, 170 S.
Notes: Ann. Cas. 1913B 30; 11 Eng. W. 247, L.R.A.1915C 158; Hahn v.
Rul. Cas. 235.
Kelly, 34 Cal. 391, 94 Am. Dec. 742
12. Ewing v. Mallison, 65 Kan. 484, and note; Coit v. Haven, 30 Conn.
70 Pac. 369, 93 A. S. R. 299.
190, 79 Am. Dec. 244; Sielbeck v.
13. Potter v. Merchants' Bank, 28 Grothman, 248 111. 435, 94 N. E. 67,
N. Y. 641, 86 Am. Dec. 273; Ferguson 21 Ann. Cas. 229; Tunis v. Withrow,
v. Crawford, 70 N. Y. 253, 26 Am. 10 la. 305, 77 Am. Dec. 117 and note;
Rep. 589.
In re Williamson, 26 Pa. St. 9, 67
14. Atwood v. Tucker, 26 N. D. 622, Am. Dec. 374; Burke v. Inter-State
145 N. W. 587, 51 L.R,A.(N.S.) 597. Sav., etc., Ass'n, 25 Mont. 315, 64 Pac.
15. People's Sav. Bank v. Wilcox, 879, 87 A. S. R. 416.
15 R. I. 258, 3 AO. 211, 2 A. S. R.
Note: 23 A. S. R. 104.
894. And see Ferguson v. Crawford,
19. Galpin v. Page, 18 Wall. 350, 21
70 N. Y. 253, 26 Am. Rep. 589. . And U. S. (L. ed.) 959; Old Wayne Mut.
see supra, par. 359.
Life Ass'n v. McDonough, 204 U. S. 8,
16. Goodwin v. Sims, 86 Ala. 102, 27 S. Ct. 236, 51 U. S. (L. ed.) 345.
5 So. 587, 11 A. S. R, 21.
20. Old Wayne Mut. Life Ass'n v.
17. See supra, par. 358.
McDonough, 204 U. S. 8, 27 S. Ct. 236,
895

§ 374

JUDGMENTS

15 R. C. L.

presumption which the law implies in support of judgments of courts
of general jurisdiction arises only with respect to facts concerning
which the record is silent.1 When the record speaks at all it must
be understood to speak the truth as to the particular fact of which
it speaks, for by the law of its creation, it can tell no lies neither
direct nor circumstantial. This is so not only when the record speaks
in favor of the jurisdiction, but when it speaks against it.2 A fact
can never be presumed in the face of statements to the contrary in
the record,8 and if the record states what was done it will not be pre
sumed that something different was done.4 A presumption never
arises that a recital of facts in the record is incomplete or incorrect,5
and when the record states the evidence or makes an averment with
reference to a jurisdictional fact, it will be understood to speak the
truth on that point, and it will not be presumed that there was other
or different evidence respecting the fact, or that the fact was otherwise
than as averred. Were this not so it would never be possible to attack
collaterally the judgment of a superior court, although a want of
jurisdiction might be apparent upon its face; the answer to the attack
would always be that, notwithstanding the evidence or the averment,
the necessary facts to support the judgment are presumed.6 When a
presumption is to be drawn from a record, the whole record must be
inspected,7 and a party is entitled to have the whole record, because
he has a right to insist that the presumptions applicable to judgments
. of courts of general jurisdiction shall be applied only when it is
ascertained from an inspection of the whole record that it does not
affirmatively appear therefrom that the court did not have jurisdic
tion to render the judgment.8 Hence it is a rule that the whole of
51 U. S. (L. ed.) 345; Forrest v. Fey,
2. Halm v. Kelly, 34 Cal. 391, 94
218 Hl. 165, 75 N. E. 789, 109 A. S. Am. Dec. 742; Pioneer Land Co. v.
R. 249, 1 L.R.A.(N.S.) 740; Wall v. Maddux, 109 Cal. 633, 42 Pac. 295, 50
Wall, 123 Pa. St. 545, 16 Atl. 598, 10 A. S. R. 67.
A. S. R. 549.
8. Forrest v. Fey, 218 111. 165, 75
1. Oalpin v. Page, 18 Wall. 350, 21 N. E. 789, 109 A. S. R. 249, 1 L.R.A.
U. S. (L. ed.) 959; Hahn v. Kelly, 34 (N.S.) 740; Providence County Sav.
Cal. 391, 94 Am. Dec. 742; Ex parte Bank v. Hughes, 26 R. I. 73, 58 Atl.
Ah Men, 77 Cal. 198, 19 Pac. 380, 11 254, 106 A. S. R. 682.
A. S. R. 263; Latta v. Tutton, 122 Cal. 4. Note: 94 Am. Dec. 765.
279, 54 Pac. 844, 68 A. S. R. 30;
5. Providence County Sav. Bank v.
County Bank of San Luis Obispo v. Hughes, 26 R. I. 73, 58 Atl. 254, 106
Jack, 148 Cal. 437, 83, Pac. 705, 113 A. A. S. R. 682.
S. R. 285 : Forrest v. Fey, 218 111. 165,
6. Galpin v. Page, 18 Wall. 350, 21
75 N. E. 789, 109 A. S. R. 249, 1 L.R.A. U. S. (L. ed.) 959; Lonkey v. Keyes
(N.S.) 740; Horner v. State Bank, 1 Silver Min. Co., 21 Nev. 312, 31 Pac.
Ind. 130, 48 Am. Dec. 355; Gulickson 57, 17 L.R.A. 351.
v. Bodkin, 78 Minn. 33, 80 N. W. 783,
T^Laney v. Garbee, 105 Mo. 355, 16
79 A. S. R. 352; Ex parte Cica, 18 N. S. W. 831, 24 A. S. R. 391 and note.
M. 452. 137 Pac. 598, 51 L.R.A. (N.S.)
8. Clem v. Meserole, 44 Fla. 234, 32
373: Withers v. Patterson, 27 Tex. 491, So. 815, 103 A, S. R. 145.
86 Am. Dec. 643.
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a record must be looked to in determining the question whether or
not a want of jurisdiction is apparent upon the face of the record.9
If the writ, inspected as part of the record to overthrow the adjudica
tion or recital in the judgment of due process, is an irreconcilable
contradiction of the recital, the invalidity of the judgment may be
declared collaterally ; but if the contradiction may be reconciled by
a construction of the writ not absolutely at variance with reason and
sound policy, a construction by the recital so given cannot be assailed
collaterally. lw A finding of the court that service had been duly made
according to the law has been held not to be contradicted by merely
showing that a summons which was legally insufficient had in fact
been published.11
375. Applications of Rule.—In accordance with the rule just stated
that there can be no presumptions of jurisdiction in the face of the
record,12 where the record in an action in personam itself shows that
the judgment was rendered without notice, all the courts unite in
holding that the judgment is void, and may be impeached anywhere,
and collaterally as well as directly.18 Similarly if a statute prohibits
a court from decreeing a sale of land for partition, when the interest
of any party exceeds three hundred dollars, such decree is void where
the record affirmatively shows that the interest of each party exceeds
that sum.14 Jurisdictional recitals in a judgment that due service
of process was made will be controlled by and must yield to the service
or return of service as it appears upon the whole record.15 Recitals
in a judgment of the service of process are deemed to refer to the
kind of service shown by other parts of the record,16 and if the writ
with the officer's return shows a defective or improper service of
process this will prevail over the recital in the judgment or decree.17
9. Hah'n v. Kelly, 34 Cal. 391, 94 232, 2 S. E. 36, 5 A. S. R. 262.
15. Stubbs v. McGillis, 44 Colo. 138,
Am. Dec. 742.
10. Point Pleasant v. Greenlee, 63 96 Pac. 1005, 130 A. S. R. 116, 18
W. Va. 207, 60 S. E. 601, 129 A. S. L.R.A.(N.S.) 405; Mickel v. Hicks, 19
Kan. 578, 27 Am. Rep. 161 ; Laney v.
R. 971.
11. Ballard v. Way, 34 Wash. 116, Garbee, 105 Mo. 355, 16 S. W. 831, 24
74 Pac. 1067, 101 A. S. R. 993.
A. S. R. 391.
16. Latta v. Tutton, 122 Cal. 279, 54
12. See supra, par. 374.
13. Webster v. Reid, 11 How. 438, Pac. 844, 68 A. S. R. 30; Laney v.
13 U. S. (L. ed.) 761; Eslava v. Le- Garbee, 105 Mo. 355, 16 S. W. 831,
pretre, 21 Ala. 504, 21 Am. Dec. 266; 24 A. S. R. 391.
17. Reinhart v. Lugo, 86 Cal. 395,
Mastin v. Gray, 19 Kan. 458, 27 Am.
Rep. 149; Jewett v. Iowa Land Co., 24 Pac. 1089, 21 A. S. R. 52; Stubbs
64 Minn. 531, 67 N. W. 639, 58 A. S. v. McGillis, 44 Colo. 138, 96 Pac. 1005,
R. 555; Jones v. Commercial Bank, 5 130 A. S. R. 116, 18 L.R.A.(N.S-)
How. (Miss.) 43, 35 Am. Dec. 419; 405; Ballard v. Way, 34 Wash. 116,
Bruce v. Cloutman, 45 N. H. 37, 84 74 Pac. 1067, 101 A. S. R. 993; Point
Am. Dec. 111; Knapp v. Wallace, 50 Pleasant v. Greenlee, 63 W. Va. 207,
Ore. 348, 92 Pac. 1054, 126 A. S. R. 60 S. E. 601, 129 A. S. R. 971.
Note: Ann. Cas. 1913B 30.
742 and note.
14. Seamster v. Blackstock, 83 Va.
R.C.L.Vol.XV.—57.
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For example where the recitals in a judgment by default, rendered
upon service of process by publication, show conclusively that the
process was never lawfully served, the judgment is a nullity, the
court being without jurisdiction, although such judgment recites
due service.18 Similarly the recital in a judgment as to the terms
of an order of publication on nonresident defendants, if contradicted
by the order itself, must yield, and the order must control.19 If a
statute requires a return of sendee of process to state certain jurisdic
tional facts, no presumption will be indulged in favor of a judgment
based upon a return which omits such facts.20
376. Impeachment of Return.—The weight of authority appears
to be to the effect that as between parties and privies, the truthfulness
of the statements in an officer's return of service of process cannot
be contradicted in a collateral proceeding to avoid the judgment.1
It has been held that even where the sheriff is a wrongdoer, and not
a party to the judgment, his return cannot be impeached in a col
lateral proceeding for the purpose of setting aside or of getting rid
of a judgment authorized by such a return. This is especially true
where the plaintiff has acted in good faith in obtaining a judgment
upon the return of the sheriff.2 There are, however, decisions to the
effect that if the sheriff's return is false in regard to a jurisdictional
fact, such as service essential to confer jurisdiction, the return may
be impeached on the same principle as a recital in a judgment,8 It
may be added that an amendment of an officer's return of service
of process may relate back to and become a part of the original return,
and may therefore impart validity to a judgment which, but for
such amendment, would have been treated as void.4
XVI. Actions on Judgments
Right of Action and Manner of Enforcement
377. Right of Action Generally.—At common law a judgment has
always been regarded as a cause of action,5 on which a right to bring
suit exists, and such is the rule nearly everywhere recognized as
sound law to-day in the absence of statutes to the contrary.6 Where
18. Fowler v. Simpson, 79 Tex. 611,
3. Mastin v. Gray, 19 Kan. 458, 27
15 S. W. 682, 23 A. S. R. 370.
Am. Rep. 149. See supra, par. 373.
19. Adams v. Cowles, 95 Mo. 501, 8
4. Shenandoah Val. R. Co. v. AshS. W. 711, 6 A. S. R. 74 and note.
by, 86 Va. 232, 9 S. E. 1003, 19 A.
20. Shenandoah Val. R. Co. v. Ash- S. R. 898.
by, 86 Va. 232, 9 S. E. 1003, 19 A. S.
5. Osborne v. Lindstrom, 9 N. D. 1,
R. 898.
81 N. W. 72, 81 A. S. R. 516, 46
1. Note: 124 A. S. R. 768. And see L.R.A. 715.
Process.
6. Simpson v. Cochran, 23 la. 81,
2. Thomas v. Ireland, 88 Ky. 581, 11 02 Am. Dec. 410 ; Bartlet v. Knight, 1
8 W. 653, 21 A. S. R. 356.
Mass. 401, 2 Am. Dec. 36; Bruen v.
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a judgment has been entered against two defendants an action upon
it may be maintained against either of the judgment debtors sepa
rately.7 It has been repeatedly decided that a judgment in rem
cannot become the foundation of another action,8 and it is also
axiomatic that an action cannot be had on a judgment which is
void.9 Thus an action cannot be sustained on a judgment rendered
against one not served with process, and without notice or appear
ance.10 There are decisions to the effect that at common law a new
action on a judgment could not be brought until the expiration of
the period during which execution might issue upon such judgment,11
but the weight of modern authority is apparently to the effect that in
the absence of statute to the contrary an action of debt will lie on a
judgment at once irrespective of the lapse of the period of a year and
a day, in which such judgment was deemed alive at common law,12
and it is not necessary to obtain leave of court to bring such suit.18
The owner may bring suit on his judgment even for the purpose of
harassing the defendant,14 and the question as to the necessity of the
second suit is considered immaterial.15 Nor is it material that the
plaintiff may have a remedy on the judgment by execution or other
wise.16 The authorities on this point are, however, even at the
present time, not unanimous, and it has been held that a judgment
creditor cannot maintain an action upon his judgment without show
ing some advantage to be gained thereby,17 and the statutes of some
states, in order to prevent the harassing of a defendant, forbid the
bringing of an action on any judgment for a designated period of
Bokee, 4 Denio (N. Y.) 56, 47 Am.
Dec. 239 ; Bettman v. Cowley, 19 Wash.
207, 53 Pac. 53, 40 L.R.A. 815.
Note: 2 A. S. R. 414.
As to actions on judgments of other
states or of foreign nations, see infra,
par. 418 et seq.
7. Berkley v. Tootle, 163 Mo. 584,
63 S. W. 681, 85 A. S. R. 587 (in
reference to the law in Kansas).
8. Mover v. Bucks, 2 Lid. App. 571,
28 N. E. 992, 50 A. S. R. 251, 16
L.R.A. 231.
9. Campbell Printing Press, etc., Co.
v. Marder, 50 Neb. 283, 69 N. W. 774,
61 A. S. R. 573; Bruce v. Cloutman,
45 N. H. 37, 84 Am. Dec. 111.
10. Wilson v. Hawthorne, 14 Colo.
530, 24 Pac. 548, 20 A. S. R. 290;
Sherrard v. Nevius, 2 Ind. 241, 52 Am.
Dec. 508.
11. Lee v. Giles, 1 Bailey L. (S. C.)
449, 21 Am. Dec. 476.
12. Kingsland v. Forrest, 18 Ala.

519, 52 Am. Dec. 232; Hummer v.
Lamphear, 32 Kan. 439, 4 Pac. 865,
49 Am. Rep. 491; Coombs v. Jordan,
3 Bland (Md.) 284, 22 Am. Dec. 236;
Morse v. Pearl, 67 N. H. 317, 36 Atl.
255, 68 A. S. R. 672 ; Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 72, 81 A.
S. R. 516, 46 L.R.A. 715.
13. Osborne v. Lindstrom, 9 N. D.
1, 81 N. W. 72, 81 A. S. R, 516, 46
L.R.A. 715; Brock v. Kirkpatrick, 60
S. C. 322, 38 S. E. 779, 85 A. S. R.
847.
14. Osborne v. Lindstrom, 9 N. D. 1,
81 N. W. 72, 81 A. S. R. 516, 46
L.R.A. 715.
15. Citizens' Nat. Bank v. Lucas, 26
Wash. 417, 67 Pac. 252, 90 A. S. R.
748, 56 L.R.A. 812.
16. Davidson v. Nebaker, 21 Ind.
334, 83 Am. Dec. 350. And see infra,
par. 380.
17. Stevens v. Stone, 94 Tex. 541,
63 S. W. 307, 86 A. S. R. 861.
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years after its rendition, except upon obtaining the leave of court, for
good cause shown and upon notice to the adverse party.19 If leave of
court is necessary and not obtained the permission of the court may
be given subsequently nunc pro tunc.19
378. Actions on Decrees in Equity.—Anciently, in England, the
common law fudges were unwilling to notice the proceedings of the
chancellor, or to furnish any assistance for enforcing his orders or
decrees. This was one of the effects of that jealousy which, originat
ing in the common and instinctive veneration for the common law,
and a consequent antipathy to the civil code, was blown almost into
a flame by the progressive innovations and encroachments of the
chancellor on the practice of the common law and the jurisdiction
of its courts.20 The rule is, however, now well established that an
action at law may be maintained on a decree in equity adjudging
finally a certain sum to be due and owing,1 but if there is a condition
annexed to the decree which renders it uncertain whether payment
shall ever be obligatory, the decree is not a record on which the com
mon law action of debt or any other action at law for the purpose of
recovering a debt can be instituted.2
379. Necessity that Judgment Be Final.—A judgment must be
final before an action on it can be sustained8 Until that time has
arrived no cause of action upon the judgment has accrued, for until
litigation on the merits is ended there is no finality to the judgment
in the sense of a final determination of the rights of the parties,
although it may have become final for the purpose of an appeal from
it.4 A final decree is one which determines and disposes of the whole
merits of a cause before the court, or a branch of the cause which is
separate and distinct from the other parte of the case,5 reserving no
questions for future determination.6 If findings of fact on any
material matter involved in the case are left open for the future
18. Union Nat. Bank v. Ryan, 23
3. Feeney v. Hinckley, 134 Cal. 467,
N. D. 482, 137 N. W. 449, Ann. Cas. 66 Pac. 580, 86 A. S. R. 290; Dow v.
1914D 741.
Blake, 148 111. 76, 35 N. E. 761, 39
19. Osborne v. Lindstrom, 9 N. D. A. S. R. 156.
1, 81 N. W. 72, 81 A. S. R. 516, 46
4. Feeney v. Hinckley, 134 Cal. 467,
L.R.A. 715.
66 Pac. 580, 86 A. S. R. 290. As to
20. Williams v. Preston, 3 J. J. the finality of judgments for purposes
Marsh. (Ky.) 600, 20 Am. Dec. 179. of appeal, see Appeal and Error, vol.
1. Du Bois v. Sevmour, 152 Fed. 2, p. 39 et seq.
600, 81 C. C. A. 590, 11 Ann. Cas.
5. Teaff v. Hewitt, 1 Ohio St. 511,
656 and note; Williams v. Preston, 59 Am. Dec. 634.
3 J. J. Marsh. (Ky.) 600, 20 Am. Dec.
6. McGourkev v. Toledo, etc., R. Co.,
179; Wagner v. Wagner, 26 R. I. 27, 146 U. S. 536, 13 S. Ct. 170, 36 U. S.
57 Atl. 1058, 3 Ann. Cas. 578, 65 (L. ed.) 1079 ; Teaff v. Hewitt, 1 Ohio
L.R.A. 816.
St. 511, 59 Am. Dec. 634.
2. Du Bois v. Sevmour, 152 Fed.
Note: 60 Am. Dec. 429, 437.
600, 81 C. C. A. 590, 11 Ann. Cas.
656 and note.
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determination of the court, the decree is not final until that determina
tion is concluded.7 But a judgment is final if no further questions
can come before the court except such as are necessary to be deter
mined in carrying it into effect.8 And it seems that a judgment is
final though the defendant is given leave to apply to the trial court
for a modification of it as to the time of its payment.9 A judgment
to be final must be complete and definite in its nature, and must be
certain, or capable of being made so.19 Thus a judgment is not final
if damages awarded by it are unliquidated.11 It has been said that
final judgments are such as at once put an end to the action, by
declaring that the plaintiff either has, or has not, entitled himself
to recover the remedy he sues for.12
380. Effect of Right to Execution.—One who has obtained a judg
ment is at liberty to proceed by execution to collect it, or he may
institute a new action on it.18 The two remedies are cumulative,14
and the great weight of authority is to the effect that the right of a
judgment creditor to commence an action upon a domestic judg
ment, in the absence of any statutory provision to the contrary, is
not barred or suspended by reason of the fact that an execution lies
on the judgment.15 Thus an action can be maintained to enforce a
judgment for the foreclosure of a mortgage, and the plaintiff is not
restricted to his remedy of proceeding by an execution, and sale of
the property under the original judgment.19 Such action in some
jurisdictions may be maintained, even though execution has issued
thereon where it has not been returned satisfied of record.17 In other
states, however, the rule is that an action cannot be sustained upon
a judgment while an execution is in the hands of an officer and a
7. Young v. Young, 165 Mo. 624, 65 Ind. 334, 83 Am. Dec. 350; Eldredge
S. W. 1016, 88 A. S. R. 440.
v. Aultman, 35 Neb. 884, 53 N. W.
8. Dow v. Blake, 148 111. 76, 35 N. 1008, 37 A. S. R. 476; Citizens' Nat.
E. 761, 39 A. S. R. 156.
Bank v. Lucas, 26 Wash. 417, 67 Pac.
9. Stovall v. Banks, 10 Wall. 583, 252, 90 A. S. R. 748, 56 L.R.A. 812.
19 U. S. (L. ed.) 1036; Dow v. Blake,
Note: 4 Ann. Cas. 170.
148 111. 76, 35 N. E. 761, 39 A. S. R.
14. Kingsland v. Forrest, 18 Ala.
156.
519, 52 Am. Dec. 232.
10. Dow v. Blake, 148 H1. 76, 35 N.
Note: 4 Ann. Cas. 170.
E. 761, 39 A. S. R. 156; Henry v.
15. Davidson v. Nebaker, 21 Ind.
Henry, 74 W. Va. 563, 82 S. E. 522, 334, 83 Am. Dec. 350; Simpson v.
L.R.A.1916B 1024.
Cochran, 23 1a. 81, 92 Am. Dec. 410.
11. Naderhoff v. Benz, 25 N. D. 165,
Note: 4 Ann. Cas. 169.
141 N. W. 501, 47 L.R.A.(N.S.) 853.
16. Rowe v. Blake, 99 Cal. 167, 33
12. Trowbridge v. Spinning, 23 Pac. 864, 37 A. S. R. 45 and note.
Wash. 48, 62 Pac. 125, 83 A. S. R. 806, 17. Smith v. Condon, 174 Mass. 550,
54 L.E A. 204.
55 N. E. 324, 75 A. S. R. 372; Morse
13. Brown v. Bell, 46 Colo. 163, 103 v. Pearl, 67 N. H. 317, 36 Atl. 255, 68
Pac. 380, 133 A. S. R. 54, 23 L.R.A. A. S. R, 672.
(N.S.) 1096; Davidson v. Nebaker, 21
Note: 4 Ann. Cas. 170.
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levy thereunder remains undisposed of.18 There appears to he no
doubt but that a suit cannot be brought on a judgment which appears
of record to be satisfied by a proper levy of execution. In all such
cases the record is held conclusive until, by some proceeding brought
to operate directly upon the record itself, the levy is avoided.19
381. Form of Action.—By reason of the theory that a judgment
constitutes a debt,20 the rule is well established that an action ex
contractu,1 such as an action of debt, lies on a judgment,2 and this
is true irrespective of the nature of the original cause of action on
which the judgment was recovered.8 Certain special actions are some
times brought in courts of law in reference to judgments which may
properly be designated as actions on such judgments. Of this char
acter is the action brought by one who holds a judgment which is a
lien upon real estate for the purpose of having his lien declared
superior to a claim adversely asserted.4 Likewise it has been held
that an action to compel a defendant to allow the plaintiff's judg
ment to be set off against one held by the defendant is an action on
such judgment.5 A court of chancery does not ordinarily enforce
as a matter of course a judgment at law. The rule denying right
of recourse to equity where there is an adequate and complete remedy
at law operates to deter the exercise of equitable jurisdiction. And
when chancery is invoked it is not upon any theory that such court
has or had original jurisdiction in the premises, but upon- the idea
that by reason of fraud or the like the legal remedy to enforce a
judgment has become inadequate and some special ground of equity
interposition has arisen.9
Limitations as to Time of Bringing Action
382. Common Law and Statutory Periods.—At common law the
duration of a judgment on which no execution had been issued was
limited to a year and a day.7 If executions should be issued the
judgment could be kept alive indefinitely, for, strictly speaking, there
was not at common law any positive limitation as to the right of
action on a judgment. Such limitations as existed related merely
18. Thatcher v. Lyons, 70 Vt. 438,
3. Splide v. Johnson, 132 1a. 484,
41 Atl. 428, 67 A. S. R. 677.
109 N. W. 1023, 119 A. S. R. 578, 8
Note: 4 Ann. Cas. 169.
L.R.A.(N.S.) 439.
19. Pratt v. Jones, 22 Vt. 341, 54
4. McAfee v. Reynolds, 130 Ind. 33,
Am. Dec. 80. And see Levy and 28 N. E. 423, 30* A. S. R. 194, 18
Seizure.
L.R.A. 211.
20. Davidson v. Nebaker, 21 Ind.
5. DiefTenbach v. Roch, 112 N. Y.
334, 83 Am. Dec. 350. See supra, 621, 20 N. E. 500, 2 L.R.A. 829.
par. 8.
6. Hall v. Henderson, 134 Ala. 455,
1. Note: 17 L.R.A. 614.
32 So. 840, 63 L.R.A. 673 and note.
2. Burnham v. Coffin, 8 N. H. 114,
7. Kaufman v. Richardson, 142 Ala.
28 Am. Dec. 383.
429, 37 So. 673, 110 A. S. R. 40, 4
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to a presumption of payment after twenty years.8 In most, of the
different jurisdictions, however, statutes have been enacted fixing
periods of time for the life of judgments, and the time within which
an action may be brought on a domestic judgment has been fixed at
six,9 ten,10 and twelve years.11 Where, as is sometimes the case, the
common law period of twenty years is re-enacted in statutory form,
such statute is not, strictly speaking, a statute of limitations fixing the
time after which an action cannot be sustained upon a judgment, but
a statute as to the presumptions of satisfaction. Under such a stat
ute it has been held that a judgment may be recovered on a judgment
rendered more than twenty years prior to the commencement of the
action upon it, if the evidence rebuts the presumption of its payment.12
The time within which suits may be brought on foreign judgments
may be fixed at the same period as in the case of suits on domestic
judgments,1* or a different period of time may be established. Among
the periods which have been established within which suits on for
eign judgments may be brought are five,14, six,15 and ten years.16
On the ground that a judgment is not usually considered a contract,17
it has been held that a statute imposing a limitation of twenty years
on actions on contracts does not apply to an action on a judgment.18
The statute of limitations may be made to apply so that actions on
judgments are not barred until the lapse of the statutory period of
time from the issuing of the last execution thereon,19 or, instead,
from the date of entry of the original judgment.20 It may also be
provided that a judgment shall become dormant by a failure to issue
execution thereon for five years, and failure to revive within such
period, and that if no suit is brought thereon within one year after the
expiration of the five years, no suit can thereafter be maintained upon
Ann. Cas. 168; Hummer v. Lamphear, 55 Pac. 110, 69 A. S. R. 698; Osborne
32 Kan. 439, 4 Pac. 865, 49 Am. Rep. v. Lindstrom, 9 N. D. 1, 81 N. W. 72,
491.
81 A. S. R. 516, 46 L.R.A. 715.
8. Coombs v. Jordan, 3 Bland (Md.)
14. Rice v. Moore, 48 Kan. 590, 30
284, 22 Am. Dec. 236. As to presump- Pac. 10, 30 A. S. R, 318, 16 L.R.A.
tions based on lapse of time, see supra, 198; Hepler v. Davis, 32 Neb. 556, 49
par. 357.
N. W. 458, 29 A. S. R. 457, 13 L.R.A.
9. Haupt v. Burton, 21 Mont. 572, 565.
55 Pac. 110, 69 A. S. R. 698; Dieffen15. Haupt v. Burton, 21 Mont. 572,
bach v. Roch, 112 N. Y. 621, 20 N. E. 55 Pac. 110, 69 A. S. R. 698.
560, 2 L.R.A. 829.
16. Osborne v. Lindstrom, 9 N. D.
10. Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 72, 81 A. S. R. 516, 46
1, 81 N. W. 72, 81 A. S. R. 516, 46 L.R.A. 715.
L.R.A. 715; Stevens v. Stone, 94 Tex. 17. See supra, par. 7.
415, 60 S. W. 959, 86 A. S. R. 861.
18. Haynes v. Blanchard, 194 Mass.
11. Coombs v. Jordan, 3 Bland 244, 80 N. E. 504, 120 A. S. R. 551.
(Md.) 284, 22 Am. Dec. 236.
19. Stevens v. Stone, 94 Tex. 415,
12. Haynes v. Blanchard, 194 Mass. 60 S. W. 959, 86 A. S. R. 861.
244, 80 N. E. 504, 120 A. S. R. 551.
20. Ballard v. Scruggs, 90 Tenn. 585,
13. Haupt v. Burton, 21 Mont. 572, 18 S. W. 259, 25 A. S. R. 703.
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it.1 It has been held that although proceedings supplementary to
execution are instituted while a judgment is alive and valid, they
fall upon the death of the judgment by limitation, and may be set
aside by the defendant on motion on the ground that the judgment
has expired and is no longer valid.2 So also it has been declared that
where a suit is brought to enforce a judgment lien, such lien cannot
be prolonged even by a court of equity beyond the period fixed by
the statute, and that this is true although the suit is commenced and
at issue within such period, but is not reached for trial until after
the expiration of the lien by limitation.8 According to some author
ities the foregoing principles as to the limitations of time in regard
to actions on judgments apply to suits to vacate the satisfaction of a
judgment as well as actions directly on a judgment, and such a suit
will be barred if not commenced within the designated statutory
period from the date of the original judgment.4
383. Effect of Appeal or Petition for Reduction of Judgment.—
Ordinarily the effect of an appeal to a court of error, when perfected,
is only to stay execution upon the judgment from which it is taken.
In all other respects, the judgment, until annulled or reversed, is
binding upon the parties, as to every question directly decided, and
an action on a judgment is not barred by the fact that the judg
ment has been removed by writ of error to a superior court.5 Simi
larly if, by the law of a state where a judgment is obtained, an appeal
does not stay proceedings on the judgment, the pendency of such
an appeal is not a bar to an action on the judgment in another state.6
On the same principle a judgment may be enforced by an action,
although a petition has been filed in the trial court to reduce the
amount of such judgment.7 If it is shown that, by the law of the
state where the judgment was rendered, an appeal has the effect of
suspending the judgment appealed from, or of staying the execution
on it, the pendency of such appeal is a matter to be proven as a
defense to, or in suspension of, the action on such judgment.8 In a
jurisdiction in which an appeal suspends the right of action a judg
ment may be considered as lacking the finality essential to support
1. Berkley v. Tootle, 163 Mo. 584, Am. Dec. 411.
63 S. W. 681, 85 A. S. E. 587.
6. Taylor v. Shew, 39 Cal. 536, 2
2. Merchants' Nat. Bank v. Braith- Am. Rep. 478; Dow v. Blake, 148 111.
waite, 7 N. D. 358, 75 N. W. 244, 66 76, 35 N. W. 761, 39" A. S. R. 156;
A. S. R. 653.
Faber v. Hovey, 117 Mass. 107, 19
3. Ruth v. Wells, 13 S. D. 482, 83 Am. Rep. 398. Generally as to effect
N. W. 568, 79 A. S. R. 902.
of appeal as a stay, see Appeal and
4. Ballard v. Scruggs, 90 Tenn. 585, Error, vol. 2, p. 117 et seq.
18 S. W. 259, 25 A. S. R. 703. Gen7. Dow v. Blake, 148 111. 76, 35 N.
erally as to the time within which judg- W. 761, 39 A. S. R. 156.
ments may be opened or vacated, see
8. Dow v. Blake, 148 111. 76, 35 N.
supra, par. 143 et seq.
W. 761, 39 A. S. R. 156.
6. Nill v. Compart, 16 Ind. 107, 79
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an action thereon so long as the judgment debtor retains the right
to take an appeal.9
Defenses
384. Nul Tiel Record.—Under the plea of nul tiel record to an
action of debt on a judgment, the validity of the declaration is not
involved; the only inquiry is whether or not the judgment sued on
was correctly set forth and described by the plaintiff,10 and whether
the court which pronounced the judgment had jurisdiction.11 Nul
tiel record puts in issue only the fact of the existence of the record,
and is met by the production of the record itself valid upon its face,
or an exemplification duly authenticated under the act of Congress.12
In an action of debt on a judgment any variance as to the name of
any party, his abode, or addition was anciently said to be a fatal
defect which could be taken advantage of under a plea of nul tiel
record.18 The proper practice is to have the plea of nul tiel record
conclude with a verification by the record, and it has been held that
where this is not done a demurrer to such a plea may be sustained.14
The plea in question is considered available only in reference to
judgments of courts of record. On the ground that proceedings in
courts of chancery are not records, it has been ruled that nul tiel
record is not a good plea in regard to a decree obtained by such pro
ceedings.15 A plea of nul tiel record, made by a defendant who was
not served with process in a former action, judgment having been
given against him and others under the joint debtor act, puts the
plaintiff to the proof of the original liability of such defendant.16
Under the plea of nul tiel record to an action on a judgment the
plaintiff cannot recover, if, upon the production of the record, the
judgment upon its face appears to be void, but he may recover if the
judgment, though erroneous, is merely voidable, and has not been
set aside or reversed.17 Extrinsic evidence to contradict the record by
showing that the appearance by an attorney was unauthorized is
not admissible under a plea of nul tiel record since a defense requiring
evidence to contradict the record must be formally pleaded.18 When
a plea of nul tiel record is filed in an action of scire facias to revive
9. Feeney v. Hinckley, 134 Cal. 467, 232, 17 Am. Dec. 356; Cannon v.
Cooper, 39 Miss. 784, 80 Am. Dec.
66 Pac. 580, 86 A. S. R. 290.
10. Dudley v. Lindsey, 9 B. Mon. 101.
15. Evans v. Tatem, 9 Serg. & R.
(Ky.) 486, 50 Am. Dec. 522.
11. Napier v. Gidiere, Speers Eq. (Pa.) 252, 11 Am. Dec. 717.
16. Bruen v. Bokee, 4 Denio (N. Y.)
(S. C.) 215, 40 Am. Dec. 613.
12. Hill v. Mendenhall, 21 Wall. 453, 56, 47 Am. Dec. 239.
17. Caouette v. Young, 67 N. H. 159,
22 U. S. (L. ed.) 616.
13. Dibrell v. Miller, 8 Yerg. (Tenn.) 32 Atl. 157, 68 A. S. E. 643.
18. Hill v. Mendenhnll, 21 Wall. 453,
476, 29 Am. Dec. 126.
14. Hall v. Williams, 6 Pick. (Mass.) 22 U. S. (L. ed.) 616.
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a judgment, the plea does not entitle the defendant to a jury trial
on the issue whether a given judgment had been rendered, but the
question raised by the plea is for decision by the court on an inspec
tion of the record.19
385. Payment and Statute of Limitations.—Anciently, it seems
to have been considered that nothing could be pleaded to an action
on a judgment which was matter in pais, and not of record. Accord
ingly payment was held not to be a good plea.20 To remedy this
situation the statute of 4 Anne was enacted, permitting the pleading
of payment to bar an action of debt or scire facias on any judgment,1
and since the passage of this statute payment discharges a judgment
just as effectively as the entering of a satisfaction of record.2 While
this statute is in force as part of the common law in some states,8
elsewhere the same result has been attained by statute expressly per
mitting the pleading of payment as a bar to a judgment.4 If in an
action on a judgment the defendant pleads payment this issue .will
be submitted to a jury, and if it is found that the judgment is in
fact paid, the court will, on motion, stay further proceedings, and
order an entry of the satisfaction of the judgment to be made on the
record.5 The expiration of the period prescribed by statute within
which an action on a judgment must be brought is of course avail
able as a defense to such an action. A full discussion of this subject
of limitations is found elsewhere in this article.6
386. Fraud.—As already seen, it is the general rule that at law a
judgment cannot be collaterally impeached for fraud by a party or
privy thereto unless the fraud affects the jurisdiction of the court
or appears on the face of the judgment roll itself.7 In those states,
however, where the distinction between actions at law and suits in
equity and the forms of all such actions and suits are abolished, and
the defendant may set forth, by answer, as many defenses as he
may have, whether they be such as were before denominated legal
or equitable, it has been held that fraud or imposition in the recovery
of a judgment may be set up as an equitable defense to defeat a
recovery upon it.8
19. Moody v. Muscogee Mfg. Co.,
4. Gulick v. Loder, 13 N. J. L. 68,
134 Ga. 721, 68 S. E. 604, 20 Ann. 23 Am. Dec. 711.
Cas. 301.
5. Harding v. Hawkins, 141 111. 572,
20. Savage v. Everman, 70 Pa. St. 31 N. E. 307, 33 A. S. R. 347. As to
315, 10 Am. Rep. 676.
the effect in general of payment, see
.1. Savage v. Everman, 70 Pa. St. Payment.
315, 10 Am. Rep. 676.
6. See supra, par. 382.
2. Sherwood v. Collier, 14 N. C. 380,
7. See supra, par. 329, 330.
24 Am. Dec. 264.
8. Peel v. January, 35 Ark. 331, 37
3. Sherwood v. Collier, 14 N. C. 380, Am. Rep. 27; Dohson v. Pearce, 12 N.
24 Am. Dec. 264 ; Savage v. Everman, Y. 156, 62 Am. Dec. 152.
70 Pa. St. 315, 10 Am. Rep. 676.
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XVII. Foreign Judgments
Introductory
387. Definitions of Foreign and Domestic Judgments.—A domestic
judgment is one entered by a domestic court, and a domestic court is
a court of the same country or sovereignty in which it is relied on as
an adjudication of the rights of the parties to the proceedings.9 A
. judgment obtained in a foreign court,19 or a judgment of another
independent unconnected jurisdiction is what the law calls a foreign
judgment.11 In the category of foreign courts the English jurists
have included the courts of Scotland and Ireland, and the colonial
courts of Jamaica, Newfoundland, of the Canadas and of New South
Wales, notwithstanding the fact that an appeal lies from them to the
king in council.12
388. Comity as Basis of Recognition of Foreign Judgments.—For
eign judgments are recognized, and enforced in this country because
of the comity due by one nation to another and to its courts and
decrees.18 This comity of nations has been denned by the supreme
court of the United States as the recognition which one nation allows
within its territory to the legislative, executive or judicial acts of
another nation, having due regard to international duty and con
venience, and to the rights of its own citizens or others who are under
the protection of its laws.14 It has also been denned as the formal
expression and ultimate result of that mutual respect accorded
throughout the civilized world by the representatives of each sovereign
power to those of every other, in considering the effects of their official
acts. Its source is a sentiment of reciprocal regard, founded on
identity of position and similarity of institutions.15 In all cases
recognition is accorded to a judgment of a foreign country only
when such country recognizes judgments of the courts of this country
and gives like effect to them.16 True comity, therefore, is equality.17
9. Cooper v. Newell, 173 U. S. 555, Davis, 44 S. C. 195, 22 S. E. 178, 51
19 S. Ct. 506, 43 U. S. (L. ed.) 808. A. S. R. 794, 28 L.R.A. 655.
10. Smith v. Lathrop, 44 Pa. St. 326,
Notes: 94 A. S. R. 544; Ann. Cas.
84 Am. Dec. 448.
1914D 999.
11. Mills v. Duryee, 7 Cranch 481,
14. Hilton v. Guyot, 159 U. S. 113,
3 U. S. (L. ed.) 411.
16 S. Ct. 139, 40 U. S. (L. ed.) 95.
12. Smith v. Lathrop, 44 Pa. St.
15. Fisher v. Fielding, 67 Conn. 91,
326, 84 Am. Dec. 448.
34 Atl. 714, 52 A. S. R. 270, 32 L.R.A.
13. Hilton v. Guyot, 159 U. S. 113, 236 and note. For a further discus16 S. Ct. 139, 40 U. S. (L. ed.) 95; sion of the principle of comity, see
MacDonald v. Grand Trunk R. Co., 71 International Law, ante, par. 5.
N. H. 448, 52 Atl. 982, 93 A. S. R. 550,
16. Hilton v. Guyot, 159 U. S. 113,
59 L.R.A. 448; Dunstan v. Higgins, 16 S. Ct. 139, 40 U. S. (L. ed.) 95;
138 N. Y. 70, 33 N. E. 729, 34 A. S. Ritchie v. MeMullen, 159 U. S. 235, 16
R. 431, 20 L.R.A. 668; Grubel v. Nass- S. Ct. 171, 40 U. S. (L. ed.) 133.
auer, 210 N. Y. 149, 103 N. E. 1113,
17. McEwan v. Zimmer, 38 Mich.
62 L.R,A.(N.S.) 161; McCreery v. 765, 31 Am. Rep. 332.
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In an action on a foreign judgment, evidence by a defendant that
the courts of the foreign country give no force and effect to the judg
ments of this country against its own citizens, and that they are there
re-examined on the merits, although rendered after proper personal
service of process made in this country, is admissible as a proper
defense to the proceedings.18 The doctrines of comity are especially
recognized in England and the United States and countries in which
the common law exists, and have met with less recognition in countries,
in which the civil law prevails.19 While it has been stated that
several of the continental nations do not enforce the judgments of
other countries unless there are reciprocal treaties to that effect, yet
in those countries which are governed by the common law such
judgments are enforced, not by virtue of any treaty or statute, but
through a recognition of the legal obligation imposed by a judgment
of a court of competent jurisdiction.20 The law of comity does not
extend to the requirement that any state or nation shall enforce the
penal statutes of another or any contract forbidden by the laws of the
state where the enforcement is sought or against its public policy.
Although the decisions upon the subject are infrequent, a foreign
judgment does not merge the cause of action on which it was based
to the extent of forbidding the courts of another country in which
the judgment is presented for enforcement from inquiring what was
the original cause of action on which the judgment was founded, and
if the cause of action was of a class upon which a recovery would not
have been justified in the first instance, from declaring that no
recovery can be had upon the judgment based thereon. Hence a
foreign judgment may be refused enforcement, or other effect as a
cause of action denied to it, when suit is brought thereon in the
court of another nation, if it appears that it was a mere sentence
against a person for violating the criminal laws, or was based upon
a contract or transaction which would not be permitted by the laws
or public policy of the nation in whose court the foreign judgment
is presented.1
389. Controlling Effect of First Judgment Rendered.—The general
rule that where several suits are brought between the same parties
on the same cause of action the first judgment rendered controls,
whether the action in which it is reached be instituted before the
other or not,2 applies where the first judgment is rendered in another
state. Hence a judgment of a court of one state having jurisdiction
of the parties and of the subject matter is, in the absence of fraud,
18. Hilton v. Guyot, 159 U. S. 113, penal judgments, see infra, par. 396.
16 S. Ct. 139, 40 U. S. (L. ed.) 95.
2. Memphis, etc., R. Co. v. Grayson,
19. Note: 20 L.R.A. 674.
88 Ala. 572, 7 So. 122, 16 A. S. R. 69;
20. Note : Ann. Cas. 1914D 999.
Jos. Joseph & Bros. Co. v. Hoffman,
1. Note: 94 A. S. R. 545. And see 173 Ala. 568, 56 So. 216, Ann. Cas.
supra, par. 245. As to enforcement of 1914A 718, 38 L.R.A. (N.S.) 924.
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binding upon the courts of another state in a suit involving the same
parties and subject matter, though the suit in the latter state was
instituted first.8 On this principle it has been held that a recovery
of a judgment for wages exempt from garnishment before the entry
of judgment in a garnishment proceeding in a foreign state, where
the wages were not exempt, takes precedence over such later judg
ment, although the garnishment proceedings were instituted before
the other action.4 It seems that where two or more suits are prosecuted
between the same parties and for the same cause of action in different
states at the same time, the pendency of the one first commenced can
not be pleaded in abatement of the others subsequently prosecuted
in another state,5 and will not invalidate the judgment.6 There are,
however, decisions to the effect that when suits are pending in dif
ferent states upon the same cause of action, the plaintiff must elect
in which state he will proceed to final judgment,7 but such holding
appears to be due to a failure to recognize the distinction between
two suits in different courts of the same state and in the courts of
different states. It is generally recognized that the rule that where
two courts have concurrent jurisdiction, the one first acquiring juris
diction will retain it until the matter is disposed of applies only to
courts of the same state, and does not apply to courts of different
states ; that where two courts of different states have concurrent juris
diction of the same matter, a suit pending in one state cannot be
pleaded in abatement or in bar of the suit in the other state; thati
both suits may proceed until judgment is rendered in one of the
suits, when it may be set up in bar of the further maintenance of
the other; and that it makes no difference which suit was first
commenced.8
Territorial Limitation of Operation of Judgments
390. General Principles.—The provisions of the constitution of the
United States, which requires a judgment in any state to be given
full faith and credit in the courts of every other state, do not extend
the jurisdiction of the courts of one state to property situated in
another state.9 Each state is the equal of the others in point of
authority and power, and for this reason one state through its courts
3. Memphis, etc., R. Co. v. Grayson, er, 28 Conn. 433, 73 Am. Dec. 683.
88 Ala. 572, 7 So. 122, 16 A. S. R. 69.
8. Becker v. Illinois Cent. R. Co.,
4. Becker v. Illinois Cent. R. Co., 250 111. 40, 95 N. E. 42, 35 L.R.A.
250 111. 40, 95 N. E. 42, 35 L.R.A. (N.S.) 1154. And see Courts, vol. 7,
(N.S.) 1154 and note.
p. 1067 et seq.; Election of Remedies,
5. Note: 73 Am. Dec. 688. '
vol. 9, p. 963 et seq.
6. North Bank v. Brown, 50 Me. 214,
9. Fall v. Eastin, 215 U. S. 1, 30 S.
79 Am. Dec. 609. And see Abate- Ct. 3, 54 U. S. (L. ed.) 65, 17 Ann.
ment and Revival, vol. 1, p. 15 et seq. Cas. 853, 23 L.R.A.(N.S.) 924.
7. Bank of North America v. Wheel909
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cannot extend its coercive power, nor affect by judicial determination
property outside of its own territory ; 10 and if the courts of any
state assume to pass title to property not within its jurisdiction, or
to direct its sale, whether in the enforcement of a Hen or otherwise,
or to partition it, or to give judgment affecting the right to its posses
sion, their action will be treated as absolutely void in the state
wherein the property is situated.11 An order of a court of one state
rendered in a divorce proceeding requiring the defendant to execute
a mortgage on land in another state to secure the payment of alimony
is not conclusive upon the courts of the latter state, and cannot be
enforced therein.12 In like manner a judgment in proceedings to
foreclose a mortgage of lands in another state would be without
validity.18 On the same principle it has been held that a judgment
of a court of one state determining the existence of a lien on real
estate situated in another state will not be enforced in the latter
state,14 and a judgment of a court in one state cannot be; enforced
outside of the state by an execution issued within it.15 Even a decree
of a court of chancery, with respect to realty beyond its jurisdiction,
can have no direct operation upon the property, and cannot per se
affect the legal or equitable title thereto.16 This is true although it is
also firmly established that courts exercising chancery powers in one
state have jurisdiction to enforce a trust, and to compel the specific
performance of a contract in relation to lands situate in another state
after having obtained jurisdiction of the persons of those upon whom
the obligation rests.17 A deed to land situated in one state, made by
10. Sturgis v. Fay, 16 Ind. 429, 79
Note: 103 A. S. R. 321.
Am. Dec. 440; Gordon v. Munn, 87
And see Coubts, vol. 7, p. 1058 et
Kan. 624, 125 Pac. 1, Ann. Cas. 1914A seq.
783, 88 Kan. 72, 127 Pac. 764, Ann.
11. Latimer v. Union Pac. Ry., 43
Cas. 1914A 789; Campbell v. W. M. Mo. 105, 97 Am. Dec. 378.
Ritter Lumber Co., 140 Ky. 312, 131
Note: 94 A. S. R. 535.
S. W. 20, 140 A. S. R. 385; Union
12. Bullock v. Bullock, 52 N. J. Eq.
Nat. Bank v. State Nat. Bank, 155 Mo. 561, 30 Atl. 676, 46 A. S. R. 528, 27
95, 55 S. W. 989, 78 A. S. R. 560; L.R.A. 213.
Bullock v. Bullock, 52 N. J. Eq. 561,
13. Farmers' Loan, etc., Co. v. Post30 Atl. 676, 46 A. S. R. 528, 27 L.R.A. al Tel. Co., 55 Conn. 334, l1 Atl. 184,
213; Lynde v. Lynde, 162 N. Y. 405, 3 A. S. R. 53.
56 N. E. 979, 76 A. S. R. 332, 48
14. Short v. Galway, 83 Ky. 501, 4
L.R.A. 679 ; Hinton v. Penn Mut. Life A. S. R. 168.
Ins. Co., 126 N. C. 18, 35 S. E. 182,
15. M'Elmoyle v. Cohen, 13 Pet. 312,
78 A. S. R. 636; Hartzell v. Vige'n, 6 10 U. S. (L. ed.) 177.
N. D. 117, 69 N. W. 203, 66 A. S. R.
16. Fall v. Fall, 75 Neb. 104, 106
589, 35 L.R.A. 451; Conant v. Deep N. W. 412, 113 N. W. 175, 121 A. S.
Creek, etc., Val. Irr. Co., 23 Utah 627, R. 767. ,
66 Pac. 188, 90 A. S. R. 721; Hull v.
17. Bullock v. Bullock, 52 N. J. Eq.
Hull, 35 W. Va. 155, 13 S. E. 49, 29 561, 30 Atl. 676, 46 A. S. R. 528, 27
A. S. R. 800; Parker v. Stoughton Mill L.R.A. 213; Burnley v. Stevenson, 24
Co., 91 Wis. 174, 64 N. W. 751, 51 A. Ohio St. 474, 15 Am. Rep. 621. And
S. R. 881.
see Equity, vol. 10, p. 365 et seq.
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a commissioner under a decree of a court of another state in an
action of divorce, in which, in determining the equities of the
parties conformably to the practice in that state, the land was set
apart to the wife as her own separate property, need not be recognized
in the first state, under the full faith and credit clause of the federal
constitution.18 If a decree after personal service on or appearance
by tiie defendants determines the equities of the parties in respect to
land in another state, and directs a conveyance in accordance there
with, such decree, while it does not operate to transfer the title, may
be pleaded as a cause of action or as a defense in the courts of the
state where the land is situated, and is there entitled to the force and
effect of record evidence of the equities determined.19
391. Judgments against Foreigners.—The effect of a judgment
may depend on whether the defendant at the time of entry was a
subject owing allegiance to the country in the courts of which such
judgment is rendered.29 Even where not a subject, if a defendant at
the time when the suit is brought is a resident in such country, so
as'to have the benefit of its laws protecting him, he may be considered
as owing temporary allegiance to that country.1 A foreigner puts
himself under the power of the court the moment he enters the ter
ritory which is subject to its authority, and judgments rendered
against a foreigner who is personally served are entitled to full respect
in the courts of other countries, by the principles of international
law.2 Hence a judgment of a court of another state cannot be
avoided on the ground that the defendant was never a resident thereof,
if he was served with process within its boundaries.8 The principles
of English law do not recognize a duty in any person to submit to
the jurisdiction of the courts of a foreign state of which he is not a
subject, and to which he has not owed temporary allegiance either
at the time when the alleged obligation was contracted or at the com
mencement of an action against him. Where such a person has not
in any way submitted to or interfered in the proceedings, he is not, '
according to English law, bound by the judgment.4 On the other
hand the accepted view in the United States is that a person not a
18. Fall v. Eastin, 215 U. S. 1, 30 S. N. S. 93, 19 W. R. 587, 5 Eng. Rul.
Ct. 3, 54 U. S. (L. ed.) 65, 17 Ann. Cas. 734 and note.
Cas. 853, 23 L.R.A.(N.S.) 924.
Note: 94 A. S. R. 536.
19. Vaught v. Meador, 99 Va. 569,
2. Fisher v. Fielding, 67 Conn. 91,
39 S. E. 225, 86 A. S. R. 908.
34 Atl. 714, 52 A. S. R. 270, 32 L.R.A.
20. Schibsby v. Westenholz, L. R. 236.
6 Q. B. 155, 40 L. J. Q. B. 73, 24 L.
3. Note: 103 A. S. R. 311.
T. N. S. 93, 19 W. R. 587, 5 Eng. Rul.
4. Grover, etc., Sewing Mach. Co. v.
Cas. 734 and note.
Radcliffe, 137 U. S. 287, 11 S. Ct. 92,
1. Fisher v. Fielding, 67 Conn. 91, 34 U. S. (L. ed.) 670; Godard v. Gray,
34 Atl. 714, 52 A. S. R. 270, 32 L.R.A. L. R. 6 Q. B. 139, 40 L. J. Q. B. 62,
236; Schibsby v. Westenholz, L. R. 6 24 L. T. N. S. 89, 19 W. R. 348, 5 Eii*.
Q. B. 155, 40 L. J. Q. B. 73, 24 L. T. Rul. Cas. 725.
911

§ 392

JUDGMENTS

15 R. C. L.

party is not bound by the judgment of a foreign court merely because
he is a subject of the government under which the court was organ
ized,5 although the view adopted in England appears to be to the
contrary.6
392. Service beyond State Borders.—Although a state has the
power to exercise its jurisdiction over persons within its jurisdiction
by summoning them before its courts,7 the courts of one state have
no jurisdiction over a person who is not a resident, and who has
never submitted himself to their jurisdiction.8 In actions in personam
personal service on nonresidents cannot be dispensed with unless the
defendant voluntarily appears,9 and a judgment in personam cannot
be lawfully rendered against a nonresident, who is not served with
process within the state and does not appear in the case, but is only
constructively served by publication.10 The process of a court has
no extraterritorial effect, and no jurisdiction is acquired over the
person of a defendant by serving' him beyond the boundaries of the
state.11 Nor has a judgment of a court of a foreign country against
a resident of this country having no property in such foreign country,
based on process served here, any effect here against either the defend
ant personally or his property situated here.12 In all cases it is
essential to the validity of a judgment in personam that service of
process be made within the territorial limits of the jurisdiction of
the court.18 If service is not thus made, a personal judgment cannot
5. Ocean Ins. Co. v. Francis, 2 Bickerdike v. Allen, 157 111. 95, 41 N.
Wend. (N. Y.) 64, 19 Am. Dec. 549. E. 740, 29 L.R.A. 782; Raher v. Raher,
Note: 94 A. S. R. 537.
150 la. 511, 129 N. W. 494, Ann. Cas.
6. Note: 94 A. S. R. 537.
1912D 680, 35 L.R.A.(N.S.) 292;
7. Sturgis v. Fay, 16 Ind. 429, 79 Adams v. Rowe, 11 Me. 89, 25 Am.
Am. Dec. 440. See supra, par. 391.
Dec. 266; McEwan v. Zimmer, 38
8. Noble v. Thompson Oil Co., 79 Micb. 765, 33 Am. Eep. 332; WilPa. St. 354, 21 Am. Rep. 66; McCreery son v. St. Louis, etc., R. Co., 108 Mo.
v. Davis, 44 S. C. 195, 22 S. E. 178, 51 588, 18 S. W. 286, 32 A. S. R. 624;
A. S. R. 794, 28 L.R.A. 655.
Sanford v. Edwards, 19 Mont. 56, 47
9. Knowles v. Logansport Gaslight, Pac. 212, 61 A. S. R. 482; Scott v.
etc., Co., 19 Wall. 58, 22 U. S. (L. Noble, 72 Pa: St. 115, 13 Am. Rep.
ed.) 70; Ward v. Boyce, 152 N. Y. 191, 663.
' 46 N. E. 180, 36 L.R.A. 549; Bank of
Note: 61 A. S. R. 489.
China, etc. v. Morse, 168 N. Y. 458, 61
12. Bank of China, etc. v. Morse,
N. E. 774, 85 A. S. R. 676, 56 L.R.A. 168 N. Y. 458, 61 N. E. 774, 85 A. S.
139.
R. 676, 56 L.R.A. 139.
10. Hood v. Hood, 130 Ga. 610, 61
13. Noble v. Union River Logging
S. E. 471, 14 Ann. Cas. 359, 19 L.R.A. R. Co., 147 U. S. 165, 13 S. Ct. 271,
(N.S.) 193; Grant v. Swank, 74 W. 37 U. S. (L. ed.) 123; Ward v. ConVa. 93, 81 S. E. 967, L.R.A.1915B 881. necticut Pipe Mfg. Co., 71 Conn. 345,
11. Pennoyer v. Neff, 95 U. S. 714, 41 Atl. 1057, 71 A. S. R. 207, 42
24 U. S. (L. ed.) 565; Ward v. Con- L.R.A. 706; Latimer v. Union Pac.
necticut Pipe Mfg. Co., 71 Conn. 345, Ry., 43 Mo. 105, 97 Am. Dec. 378;
71 A. S. R. 207, 42 L.R.A. 706; Hood Jones v. Jones, 108 N. Y. 415, 15 N.
v. Hood, 130 Ga. 610, 61 S. E. 471, 14 E. 707, 2 A. S. R. 447.
Ann. Cas. 359, 19 L.R.A. (N.S.) 193;
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be rendered,14 even if notice by publication is given,15 and if a
court attempts to enter such a judgment without personal service of
the summons or notice, within the state, it will have no force or
validity,16 especially in any other state.17 Nor in such a case can
any finding made in the case touching the nonresident's personal
liability operate as an estoppel so as to prevent him from showing
to the contrary in a personal action subsequently, brought against
him.18 Where there is only substituted service of the summons, the
court acquires no jurisdiction for mere purposes of personal adjudica
tion, but only to enter a judgment with reference to or to be enforced
upon property within the state,19 or concerning the personal or civil
status and capacities of a citizen of the state towards the nonresident.29
If a nonresident has no property within a state where judicial pro
ceedings are instituted against him, and there has been no personal
service on him within the state, or voluntary appearance by him,
there is nothing upon which its tribunals can adjudicate either in
personam or in rem, and any judgment rendered under such circum
stances, whether affecting the person only, or the property also, is
void for want of jurisdiction of the person and of the subject matter.1
In harmony with these principles, the courts have held that a judg
ment against nonresidents in personam for costs, upon service by
publication, in an action to try title to an undivided interest in
land, is without jurisdiction, and a sale under it is void.2 The same
holds true in regard to a deficiency judgment entered in personam
for the amount of the claim over and above the value of the property
attached or recovered in foreclosure proceedings.8 Nor will con14. Griffith v. Milwaukee Harvester 836, 56 U. S. (L. ed.) 1009, Ann. Cas.
Co., 92 la. 634, 61 N. W. 243, 54 A. 1913A 875.
S. R. 573.
Note : 14 Am. Dec. 305.
15. Pennoyer v. Neff, 95 U. S. 714,
18. Gates v. Tebbetts, 83 Neb. 573,
24 U. S. (L. ed.) 505; Anderson v. 119 N. W. 1120, 17 Ann. Cas. 1183,
Goff, 72 Cal. 65, 13 Pae. 73, 1 A. S. 20 L.R.A.(N.S.) 1000.
R. 34; Dealing v. Charleston Bank, 5 19. Disconto Gesellschaft v. UmGa. 497, 48 Am. Dec. 300; Hood v. breit, 127 Wis. 651, 106 N. W. 821,
Hood, 130 Ga. 610, 61 S. E. 471, 14 115 A. S. R. 10G3, 15 L.R.A.(N.S.)
Ann. Cas. 359, 19 L.R.A.(N.S.) 193; 1045.
Bickerdike v. Allen, 157 111. 95, 41 N.
20. Bickerdike v. Allen, 157 111. 95,
E. 740, 29 L.R.A. 782; Gates v. Teb- 41 N. E. 740, 29 L.R.A. 782; Disconto
betts, 83 Neb. 573, 119 N. W. 1120, 17 Gesellschaft v. Umbreit, 127 Wis. 651,
Ann. Cas. 1183, 20 L.R.A. (N.S.) 1000; 106 N. W. 821, 115 A. S. R, 1063, 15
Renier v. Hurlbut, 81 Wis. 24, 50 N. L.R.A. (N.S.) 1045.
W. 783, 29 A. S. R. 850, 14 L.R.A.
1. Louisville, etc., R. Co. v. Nash,
562.
118 Ala. 477, 23 So. 825, 72 A. S. R.
16. Grover, etc., Mach. Co. v. Rad- 181, 41 L.R.A. 331; Lovejoy v. Albee,
clifTe, 137 U. S. 287, 11 S. Ct. 92, 34 33 Me. 414, 54 Am. Dec. 630.
U. S. (L. ed.) 670.
2. Hardy v. Beaty, 84 Tex. 562, 19
17. Bigelow v. Old D. Copper Min- S. W. 778, 31 A. S. R. 80.
uig, etc., Co., 225 U. S. 111, 32 S. Ct.
3. Joseph Joseph & Bros. Co. y,
R. C. L. Vol. XV.—58.
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structive service 4 or service outside of the state in a divorce suit give
the court jurisdiction to enter a personal judgment against the defend
ant for alimony and attorneys' fees.5
393. Judgments of Probate Courts.—The effect of a decree proving
a will is confined to property within the territorial limits of the state
in which . the will is probated, for the full faith and credit clause
of the constitution does not extend the operation of the probate of
a will, as a judicial act of a state, beyond its own territory. Full
faith and credit are given to such a decree when it is left where it
is found, local in its nature and operation.6 But decrees in pro
bate proceedings operate in rem,7 and, to a certain extent, bind
all persons, irrespective of their citizenship, or place of residence,
or their being served with process within the state or nation. Each
decree admitting a will to probate or distributing the property of
a decedent is conclusive of the validity and due execution of the
will in the one case, and of the persons entitled to the property of
the decedent in the other, in so far as it relates to real property
within the state or country by whose court the decree was pronounced.8
As a general rule where a decedent leaves property in two or more
states the probate courts of each state have exclusive jurisdiction
over the property within such state, and a judgment or decree while
conclusively binding within the confines of the state in which it is
rendered is not binding as regards property within the jurisdiction
of another state. Under this principle it has been ruled that a judg
ment by the courts of the state of the late domicil of a decedent mak
ing a family allowance to his widow out of his assets according to
the laws of that state is not binding upon his lands in another state
whose laws do not recognize such an allowance.9 The probate of a
will in one state is only prima facie evidence of its validity, upon
an application to a probate court in another state to allow a copy
thereof to be filed and recorded in the latter state.10 On the other
hand an adjudication of a court of one state as to the estate of a
decedent there situate cannot be questioned in another state, unless
it is shown that the adjudication was without jurisdiction. For
example, a final decree settling the accounts of an executor made
by a court of one state having jurisdiction is conclusive upon the
Hoffman, 173 Ala. 568, 56 So. 216, 73 Am. Dec. 49; O1nev v. Angel], 5 R.
Ann. Cas. 1914A 718, 38 L.R.A.(N.S.) I. 198, 73 Am. Dec. 62.
924; Latta v. Tntton, 122 Cal. 279, 54
7. As to the effect of judgments in
Pac. 844, 68 A. S. R. 30.
rem generally, see supra, par. 72 et
4. Note : 50 L.R.A. 583.
seq.
5. Proctor v. Proctor, 215 11l. 275,
8. Note: 94 A. S. R. 557.
74 N. E. 145, 106 A. S. R. 168, 2 Ann.
9. Smith v. Smith, 174 111. 52, 50
Cas. 819, 69 L.R.A. 673.
N. E. 1083, 43 L.R.A. 403.
Note: 16 L.R.A. 234.
10. Bowen v. Johnson, 5 R. I. 112,
6. Bo-wen v. Johnson, 5 R. I. 112, 73 Am. Dec. 49 and note,
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courts of another state as a final adjudication of such accounts.11 The
existence of local statutes may, however, modify the operation of these
rules. Thus where a statute of the state in which a will was proved
provided that the probate should be conclusive upon the will, and a
local statute in another state provided that a foreign will should be
as valid as if made in the state, it has been held that such will after
probate in both states could not be subsequently attacked in the
second state, notwithstanding another local statute in such state pro
viding that a foreign will, when admitted in the state, should have
the same force and effect as a will first admitted within the state,
which latter might be attacked for lack of capacity within a year
after probate.12
Conclusiveness of Foreign Judgments Generally
394. Effect of Irregularities, Errors or Difference of Procedure.—
A judgment of a sister state cannot be impeached by showing irregu
larity in the forms of proceeding, or a noncompliance with some law
of the state where the judgment was rendered relating thereto, or
that the decision was erroneous. Jurisdiction confers power to render
the judgment, and it will be regarded as valid and binding until set
aside in the court in which it was rendered.18 Where there is no want
of jurisdiction of the person or subject matter of the controversy, mere
error in the exercise of jurisdiction by a foreign court rendering
judgment is immaterial in an action on such judgment,14 and a
foreign judgment founded on a mistake as to the law is nevertheless
valid and entitled to full faith and credit.15 An erroneous construc
tion of a statute or other law of one state by the courts of another
affords no ground for denying its judgment, faith and credit.16
Similarly an adjudication in rem of a foreign court, acting within
the jurisdiction conferred upon it by the state within whose lawful
control the subject matter adjudicated upon is found, is conclusive
against all the world, even though it professes to proceed on an
11. In re Crawford, 68 Ohio St. 58, 1039; MacDonald v. Grand Trunk R.
67 N. E. 156, 96 A. S. R. 648.
Co., 71 N. H. 448, 52 AtL 982, 93 A.
12. State v. District Court, 34 Mont. S. R. 550, 59 L.R.A. 448; Godard v.
96, 85 Pac. 866, 115 A. S. R. 510, 9 Gray, L. R. 6 Q. B. 139, 40 L. J. Q.
Ann. Cas. 418, 6 L.R.A.(N.S-) 617 B. 62, 24 L. T. N. S. 89, 19 W. R.
and note.
348, 5 Eng. Rul. Cas. 726.
13. Van Matre v. Sankey, 148 111.
Note: 94 A. S. R. 548.
536, 36 N. E. 628, 39 A. S. R. 196, 23
16. Fauntleroy v. Lum, 210 U. S.
L.R.A. 665; Kinnier v. Kinnier, 45 N. 230, 28 S. Ct. 641, 52 U. S. (L. ed.)
Y. 535, 6 Am. Rep. 132.
1039, reversing 80 Miss. 757, 32 So.
Note: 103 A. S. R. 323.
290, 92 A. S. R. 620; Roller v. Mur14. Williams v. Renwick, 52 Ark. ray, 71 W. Va. 161, 76 S. E. 172, Ann.
160, 12 S. W. 331, 20 A. S. R. 158.
Cas. 1914B 1139 and note, L.R.A.
15. Fauntleroy v. Lum, 210 U. S. 1915F 984.
230, 28 S. Ct. 641, 52 U. S. (L. ed.)
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assumption of the law of another country, and that assumption is
erroneous.17 When judicial proceedings of one state are drawn in
question before the courts of another state their regularity and validity
are to be determined, not according to the laws of the forum, but?
with reference to those of the state in which the judgment was
rendered,18 and the recognition to be accorded a foreign judgment
is not affected by the fact that the procedure in the country in which
such judgment was rendered differs from that of the courts of the
country in which it is sought to be enforced or relied on. Thus it
has been held that allowing the plaintiff to testify without oath or
cross-examination, or admitting papers in evidence, according to the
laws and practice of a foreign country, is not sufficient ground for
impeaching the foreign judgment in this country.19 Nor does the
refusal of a foreign court to allow a commission to examine a witness
in this country render the judgment of that court subject to col
lateral attack.20 A judgment enforceable in the state where rendered
must be given effect in another state, under the full faith and credit
clause of the federal constitution, although the modes of procedure
to enforce its collection may not be the same in both states.1
395. Judgments Contravening Public Policy.—The judicial pro
ceedings of a state are not susceptible of control or limitation by other
states to the extent to which contracts are. A contract made in one
state, to be performed in another, whose public policy it contravenes,
need not be enforced. by its courts; but the law of another state or
judgment of its courts stands, upon a higher footing.2 The courts
of one state cannot refuse to respect the decision of the courts of
another state because it is founded upon a law which does not obtain
in the former state. A judgment of a sister state is entitled to respect
and full faith and credit in other states, however different the law
might be, and even thought it were contrary to the public policy of
the latter.8 Accordingly it has been held that the courts of one state
cannot deny full faith and credit to a judgment of a court of another
state because the original controversy grew out of a gambling trans
action in futures in the former state contrary to the express provisions
of its laws.4 Nor is the conclusiveness of a foreign judgment as a
17. Castrique v. Imrie, L. R. 4 H. S. Ct. 682, 54 U. S. (L. ed.) 905, 20
L. 414, 23 L. T. N. S. 48, 19 W. R. 1, Ann. Cas. 1061, 28 L.R.A.(N.S.) 1068.
39 L. J. C. Pl. 350, 5 Eng. Rul. Cas.
2. .Roller v. Murray, 71 W. Va. 161,
899 and note.
76 S. E. 172, Ann. Cas. 1914B 1139
18. MeJilton v. Love, 13 111. 486, 54 and note, L.R.A.1915F 984.
Am. Dec. 449.
3. Roller v. Murray, 71 W. Va. 161,
19. Hilton v. Guyot, 159 U. S. 113, 76 S. E. 172, Ann. Cas. 1914B 1139,
16 S. Ct. 139, 40 U. S. (L. ed.) 95.
L.R.A.1915P 984.
20. Dunstan v. Higgins, 138 N. Y.
4. Fauntleroy v. Lum, 210 U. S.
70, 33 N. E. 729, 34 A. S. R. 431, 20 230, 28 S. Ct. 641, 52 U. S. (L. ed.)
L.R.A. 668.
1039, reversing 80 Miss. 757, 32 So.
1. Sistare v. Sistare, 218 U. S. 1, 30 290, 92 A. S. R. 620.
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defense affected by the fact that it contravenes the policy of the
country where the cause of action arose, especially if it appears that
the decision resulted from a failure to furnish information of such
policy.5
396. Penal Judgments.—To the general duty of each state to give
full faith and credit to the judgments of other states there is an
exception in the case of judgments in favor of the state for penalties,
inflicted as punishment for crimes and misdemeanors.6 A distinction
is drawn between strict penalties and others which, while called penal
ties, are remedial in their nature. The latter alone may be enforced
in other states.7 For example, a judgment rendered in one state for
the debt of a corporation against one of its directors, under a statute
holding them individually liable for such debts by reason of making
a false certificate, cannot be enforced in another state; for the nature
of the original claim, being for a strict penalty, is not changed by
its reduction to a judgment.8 So it has been held that courts of one
state will not entertain a suit to enforce a judgment recovered in
another state under a statute permitting the recover}' back of money
paid under transactions known as "future deals," where no right to
recover money so paid is recognized by its laws.9 Judgments for
strict penalties are excepted because of their local nature, since their
purpose is merely to enforce the internal public policy of the state.10
397. Judgments in Rem and on Constructive Service.—As hereto
fore seen a judgment in rem is binding on the whole world if the
court rendering it had jurisdiction.11 In a proceeding in rem there
must be jurisdiction of the res, and where there is, personal service
of notice within the jurisdiction is not necessary. But, in order to
bind the owner personally in a subsequent action in another juris
diction, the proceeding must be shown to have been orderly and
conducted according to the rules of the common law for the pro
tection of private rights.12 A judgment obtained in a particular
state, in an action commenced by an attachment of property, with
out any personal service of summons or actual notice to the defend
ant, who is a nonresident, is of no validity outside of that state,18
5. MacDonald v. Grand Trunk R. L.R.A. 779, reversed on another point
Co., 71 N. H. 448, 52 Atl. 982, 93 A. in 146 U. S. 657, 13 S. Ct. 224, 36 U.
S. R, 550, 59 L.R.A. 448.
S. (L. ed.) 1123.
6. Roller v. Murray, 71 W. Va. 161,
9. Minkus v. Armstrong, 90 Miss.
76 S. E. 172, Ann. Cas. 1914B 1139, 751, 44 So. 32, 12 L.R.A.(N.S.) 873
L.R.A.1915F 984.
and note.
Notes: 4 L.R.A. 132; 12 L.R.A.
10. Roller v. Murray, 71 W. Va. 161,
(N.S.) 873.
76 S. E. 172, Ann. Cas. 1914B 1139,
7. Roller v. Murray, 71 W. Va. 161, L.R.A.1915F 984.
76 S. E. 172, Ann. Cas. 1914B 1139,
11. See supra, pax. 84.
L.R.A.1915F 984.
12. Ward v. Boyce, 152 N. T. 191,
8. Attrill v. Huntington, 70 Md. 46 N. E. 180, 36 L.R.A. 549.
191, 16 Atl. 651, 14 A. S. R. 344, 2
13. Latimer v. Union Pac. Ry., 43
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and the courts of this country will not enforce a judgment rendered
by the courts of the country of the former residence of the defend
ant on service by publication, if such defendant was a resident of
this country where the publication was made, and had announced
his intention of becoming a citizen of this country.14 It has been
held, however, that a judgment against a nonresident defendant hav
ing property in the state, the summons having been served by publi
cation, is conclusive upon the question whether the defendant had
property in the state to give the court jurisdiction, except in a direct
proceeding in the action itself, for relief.15
398. Judgments Based on Statute of Limitations.—While it has
been held that a judgment based upon the statute of limitations alone
is a bar to the maintenance of an action for the same cause in a
sister state,16' the apparent weight of authority is to the effect that
a judgment rendered on the plea of the statute of limitations in one
jurisdiction does not bar another jurisdiction having a different stat
ute of limitations.17 It has been said that such a judgment is not
conclusive in a sister state, for the reason that it does not reach the
merits of the claim in controversy. It affects only the remedy in
the state of its rendition, leaving the validity of the claim unimpaired ;
and, since it does not extend to the merits in the home state, it cannot
do so in another state.18
Conclusiveness of Judgment of Foreign Nations
399. Rule in England.—The English courts formerly made a dis
tinction between the effect of a foreign judgment when asserted by
the defendant as a bar, and of the same judgment when sought to
be enforced as a cause of action, and held that in the latter case it
was only prima facie evidence, and examinable on the merits.19 Ac
cording to the modern decisions, however, this distinction has been
done away with, and it is apparently well settled that in England a
foreign judgment pronounced by a court having jurisdiction of the
subject matter and of the parties is, with certain exceptions here
inafter considered, as conclusive upon the parties thereto as if it
Mo. 105, 97 Am. Dec. 378 ; Kilburn v.
17. Brand v. Brand, 116 Ky. 785, 76
Woodworth, 5 Johns. (N. Y.) 37, 4 S. W. 868, 63 L.R.A. 206.
Am. Dec. 321.
18. Roller v. Murray, 71 W. Va.
14. Grubel v. Nassauer, 210 N. Y. 161, 76 S. E. 172, Ann. Cas. 1914B
149, 103 N. E. 1113, 52 L.R.A.(N.S.) 1139, L.R.A.1915F 984.
161.
19. MacDonald v. Grand Trunk R.
15. Stone v. Myers, 9 Minn. 303, 86 Co., 71 N. H. 448, 52 Atl. 982, 93 A. S.
Am. Dec. 104.
R. 550, 59 L.R.A. 448.
16. Weeks v. Harriman, 65 N. H.
Notes: 94 A. S. R. 539; 5 Eng. Rul.
91, 18 Atl. 87, 23 A. S. R. 21, 4 L.R.A. Cas. 745, 746.
744.
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were a domestic judgment, and an action brought thereon cannot be
defeated by an examination into the merits of the judgment." The
views prevailing in the courts of England are very naturally accepted
in Canada.1
400. Rules in the United States.—While it is generally conceded
by the courts of this country that a foreign judgment is conclusive
where it comes incidentally in question,2 or the defendant relies upon
it under the plea of res judicata,8 the decisions are in conflict as to
the effect of such judgment where its validity is directly involved,
as where a domestic court is asked to carry it into effect by a direct
suit upon the judgment. The majority of the reported American
decisions and especially the earlier ones are in accordance with the
view formerly entertained by the English courts, and hold that
under such circumstances conclusive effect will not be given to the
foreign judgment,4 but it will be considered only prima facie evidence
of the rights and matters which it purports to decide,5 and the merits
of the controversy may be inquired into.6 There is, however, author
ity to the contrary, even among the earlier decisions in this country,7
and the tendency of the later cases seems to be to follow the modern
English doctrine,8 and to hold that a foreign judgment upon a matter
within the jurisdiction of the court, and in which the court had
jurisdiction of the parties, so that they were personally bound by the
judgment, in the country where rendered, is conclusive in this coun20. Rankin v. Goddard, 54 Me. 28, Dec. 281 ; MacDonald v. Grand Trunk
89 Am. Dec. 718; MacDonald v. Grand R. Co., 71 N. H. 448, 52 Atl. 982, 93
Trunk R. Co., 71 N. H. 448, 52 Atl. A. S. R. 550, 59 L.R.A. 448 (stating
982, 93 A. S. R. 550, 59 L.R.A. 448; this to be the view of the early AmerGodard v. Gray, L. R. 6 Q. B. 139, 40 ican cases) ; Ocean Ins. Co. v. FranL. J. Q. B. 62, 24 L. T. N. S. 89, 19 cis, 2 Wend. (N. Y.) 64, 19 Am! Dec.
W. R. 348, 5 Eng. Rul. Cas. 725; 549.
Schibsby v. Westenholz, L. R. 6 Q. B.
Note : 94 A. S. R. 539.
155, 40 L. J. Q. B. 73, 24 L. T. N. S.
5. Hilton v. Guyot, 159 U. S. 113,
93, 19 W. R. 587, 5 Eng. Rul. Cas. 734. 16 S. Ct. 139, 40 U. S. (L. ed.) 95;
Note: 94 A. S. R. 538.
Aldrich v. Kinney, 4 Conn. 380, 10
1. Note: 94 A. S. R. 539.
Am. Dec. 151; Bimeler v. Dawson, 4
2. Williams v. Preston, 3 J. J. Scam. (Di) 536, 39 Am. Dec. 430;
Marsh. (Ky.) 600, 20 Am. Dec. 179; Rankin v. Goddard, 54 Me. 28, 89 Am.
MacDonald v. Grand Trunk R. Co., Dec. 718; Tremblay v. Aetna Life Ins.
71 N. H. 448, 52 Atl. 982, 93 A. S. R. Co., 97 Me. 547, 55 Atl. 509, 94 A. S.
550, 59 L.R.A. 448; Smith v. Lewis, 3 R. 521 and note; Buttrick v. Allen, 8
Johns. (N. Y.) 157, 3 Am. Dec. 469.
Mass. 273, 5 Am. Dec. 105; Wood v.
3. Smith v. Lewis, 3 Johns. (N. Y.) Gamble, 11 Cush. (Mass.) 8, 59 Am.
.1.57, 3 Am. Dec. 469.
Dec. 135; Smith v. Lewis, 3 Johns. (N.
Note: 94 A. S. R. 543.
Y.) 157, 3 Am. Dec. 469.
And see infra, par. 429 et seq.
' 6. Penhallow v. Doane, 3 Dall. 54,
4. Bissell v. Briggs, 9 Mass. 462, 6 1 U. S. (L. ed.) 507.
Am. Dec. 88; Wood v. Gamble, 11
7. Messier v. Amery, 1 Yeates (Pa.)
Cush. (Mass.) 8, 59 Am. Dec. 135; 533, 1 Am. Dec. 316.
Taylor v. Barron, 30 N. H. 78, 64 Am.
8. See supra, par. 399.
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try on the matters therein adjudicated,9 where there has been a
trial upon the merits, and there has been no fraud or want of juris
diction shown.10 According to the rule laid down by the United
States supreme court, if a foreign judgment appears to have been
rendered by a competent court having jurisdiction of the cause and
of the parties, and upon due allegations and proofs and opportunity
to defend against them, and its proceedings are according to the
course of a civilized jurisprudence, and are stated in a clear and formal
record, the judgment is prima facie evidence, at least, of the truth of
the matter adjudged ; and it should be held conclusive upon the merits
tried in the foreign court, unless some special ground is shown for
impeaching the judgment, as by showing that it was affected by
fraud or prejudice, or that by the principles of international law and
by the comity of our own country it should not be given full credit
and effect.11
401. Impeachment for Want of Jurisdiction.—The rule that the
judgment of a foreign court is conclusive is uniformly qualified with
the limitation that it has, in the given case, jurisdiction of the person
and the subject matter,12 and in the absence thereof the judgment is of
no effect.18 The question of jurisdiction is therefore always open to
inquiry,14 although the record in the case recites that the court had
9. Roth v. Roth, 104 Hl. 35, 44 Am. 812, 19 U. S. (L. ed.) 829; Grover,
Rep. 81 ; MacDonald v. Grand Trunk etc., Sewing Maeh. Co. v. Radcliffe, 137
R. Co., 71 N. H. 448, 52 Atl. 982, 93 U. S. 287, 11 S. Ct. 92, 34 U. S. (L.
A. S. R. 550, 59 L.R.A. 448 (stating ed.) 670; Horton v. Critchfield, 18
this to be the modern tendency but not 111. 133, 65 Am. Dec. 701; Williams v.
determining to what extent the doc- Preston, 3 J. J. Marsh. (Ky.) 600, 20
trine is now the law of New Hamn- Am. Dec. 179 ; Tremblay v. Aetna Life
shire).; Dunstan v. Higgins, 138 N. Y. Ins. Co., 97 Me. 547, 55 Atl. 509, 94
70, 33 N. E. 729, 34 A. S. R. 431. 20 A. S. R. 521; Buttrick v. Allen, 8
L.R.A. 668 and note; Eastern Town. Mass. 273, 5 Am. Dec. 105; Dunstan
ships Bank v. Beebe, 53 Vt. 177. 38 v. Higgins, 138 N. Y. 70, 33 N. E.
Am. R«p. 665.
729, 34 A. S. R. 431, 20 L.R.A. 668
Notes: 94 A. S. R. 540, 541; 32 and note; Ferry v. Miltimore Elastic
L.R.A.(N.S.) 906.
Steel Car Wheel Co., 71 Vt. 457, 45
10. Lazier v. Westcott, 26 N. Y. 146. Atl. 1035, 76 A. S. R. 787; St. Sure
28 Am. Dec. 404 and note; Dunstan v. v. Lindsfelt, 82 Wis. 346, 52 N. W.
Higgins, 138 N. Y. 70, 33 N. E. 729. 308, 33 A. S. R. 50, 19 L.R.A. 515.
34 A. S. R. 431, 20 L.R.A. 668 and Generally as to collateral attack for
note ; Messier v. Amery, 1 Yeates (PiO wrongful jurisdiction, see supra, par.
533, 1 Am. Dec. 316 and note. . As to 316 et seq.
collateral attack generally, see supra, 14. Thompson v. Whitman, 18 Wall,
par. 310.
457, 21 U. S. (L. ed.) 897; Michaels
11. Hilton v. Guyot, 159 U. S. 113, v. Post, 21 Wall. 422, 22 U. S. (L. ed.)
16 S. Ct. 139, 40 U. S. (L. ed.) 95.
525: Grover, etc., Sewing Machine Co.
12. Rose v. Himely, 4 Cranch 241, v. Radcliffe, 137 U. S. 287, 11 S. Ct.
2 U. S. (L. ed.) 608; M'Elmovle v. 92, 34 U. S. (L. ed.) 670; In re
Cohen, 13 Pet. 312, 10 U. S. (L. ed.) James, 99 Cal. 374, 33 Pac. 1122, 37
177.
A. S. R. 60 ; Cucullu v. Louisiana Ins.
13. Bischoff v. Wethered, 9 Wall. Co., 5 Mart. N. S. (La.) 464, 16 Am.
920
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jurisdiction,15 and for the purpose of impeaching the judgment for
want of jurisdiction resort may be had either to the face of the record
itself or to extrinsic evidence.16 In a suit on a foreign judgment, the
judgment debtor may successfully defend by showing that he was not
served with process,17 and did not appear in the original suit.18
402. Impeachment for Fraud, Abuse of Process or Improper Pro
cedure.—It is well settled that one who is sued on a judgment obtained
in a foreign country may defend on the ground that such judgment
was procured by fraud.18 The justice of this view is obvious, for to
hold otherwise would be to disregard a well established rule of law
that no man shall take advantage of his own wrong, and would in
effect amount to holding that where a judgment has been obtained
in the courts of one country by a fraud and by a wrongful act,
nevertheless the person obtaining it can take advantage of that
fraud and of that wrongful act, and in the courts of another coun
try can enforce the judgment so obtained.20 According to the Eng
lish decisions the defense of fraud to an action on a foreign judgment
is not impaired even though the alleged fraud cannot be proved
without retrying the question adjudicated by the foreign court, and
the merits may be retried, not to show that the foreign court came to
a wrong conclusion, but that it was fraudulently misled into coming
to a wrong conclusion.1 It has also been held that it may be shown
Dec. 199; Tremblay v. Aetna Life Ins. 279, 25 L.R.A. 699; Bowler v. Huston,
Co., 97 Me. 547, 55 Atl. 509, 94 A. S. 30 Grat. (Va.) 266, 32 Am. Rep. 673.
R. 521; Dunstan v. Higgins, 138 N.
Note: 75 Am. Dec. 149.
Y. 70, 33 N. E. 729, 34 A. S. R. 431,
18. Chicago Title, etc., Co. v. Smith,
20 L.R.A. 668; Ritchie v. Carpenter, 185 Mass. 363, 70 N. E. 426, 102 A.
2 Wash. 512, 28 Pac. 380, 26 A. S. R. S. R. 350; Bowler v. Huston, 30 Grat.
877; Godard v. Gray, L. R. 6 Q. B. (Va.) 266, 32 Am. Rep. 673.
139, 40 L. J. Q. B. 62, 24 L. T. N. S.
19. Christmas v. Russell, 5 Wall.
89, 19 W. R. 348, 5 Eng. Rul. Cas. 726. 290, 18 U. S. (L. ed.) 475; Michaels
Notes: 22 A. S. R. 614; 5 Eng. Rul. v. Post, 21 Wall. 422, 22 U. S. (L.
Cas. 745.
ed.) 525; Hanley v. Donoghue, 116 U.
15. In re James, 99 Cal. 374, 33 S. 1, 6 S. Ct. 242, 29 U. S. (L. ed.)
Pac. 1122, 37 A. S. R. 60; Marx v. 535; Hilton v. Guyot, 159 U. S. 113,
Fore, 51 Mo. 69, 11 Am. Rep. 432; 16 S. Ct. 139, 40 U. S. (L. ed.) 95;
Ritchie v. Carpenter, 2 Wash. 512, 28 Fisher v. Fielding, 67 Conn. 91, 34
Pac. 380, 26 A. S. R. 877.
Atl. 714, 52 A. S. R. 270, 32 L.R.A.
16. In re James, 99 Cal. 374, 33 236; Davis v. Smith, 5 Ga. 274, 48 Am.
Pac. 1122, 37 A. S. R. 60; St. Sure v. Dec. 279; Roth v. Roth, 104 111. 35, 44
Lindsfelt, 82 Wis. 346, 52 N. W. 308, Am. Rep. 81.
33 A. S. R. 50, 19 L.R.A. 515.
Notes: 82 Am. Dec. 413; 94 A. S.
Note: 82 Am. Dec. 412.
R. 549; 3 Ann. Cas. 84; Ann. Cas.
17. Chicago Title, etc., Co. v. Smith, 1914D 999; 5 Eng. Rul. Cas. 744; 11
185 Mass. 363, 70 N. E. 426, 102 A. Eng. Rul. Cas. 234, 235.
S. R. 350; Bank of China, etc. v.
20. Note: Ann. Cas. 1914D 1000.
Morse, 168 N. Y. 458, 61 N. E. 774,
1. Hilton v. Guyot, 159 U. S. 113,
85 A. S. R. 676, 56 L.R.A. 139; Price 16 S. Ct. 139, 40 U. S. (L. ed.) 95:
v. Sehaeffer, 161 Pa. St. 530, 29 Atl. Fisher v. Fielding, 67 Conn. 91, 34
921
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that the foreign judgment was obtained by some gross abuse of the
process of the court, or flagrant departure from the ordinary course
of judicial procedure, as, for instance, that a party in interest sat as
a judge in the cause.2
Status and Conclusiveness of Judgments of Sister States
403. Historical.—In the American colonies, before the adoption of
our constitution, there was no uniform rule as to judgments in
other colonies. Some of the colonial courts held these judgments con
clusive; some held that they were not; some, that they were prima
facie valid, open to be controverted by new proofs, etc.8 But all the
courts of the several provinces, colonies, or states were at common
law deemed to be foreign to each other, and judgments rendered by
any one of them were considered by the others as foreign judgments.
As some inconveniences resulted from this consideration of the judg
ments rendered in the neighboring colonies by debtors, after judg
ments against them, removing with their effects into the then province
of Massachusetts Bay before satisfying those judgments, it was pro
vided by the provincial act of 14 Geo. Ill, c. 2, that on judgments
rendered in the courts of the neighboring colonies, actions of debt
might be sued in other colonies and judgments rendered in the courts
of neighboring colonies could not be impeached, provided the courts
rendering those judgments had competent jurisdiction.4 When inde
pendence was declared, and the confederation was being formed, it was
seen that the powers necessary to be given to the confederacy, and
the rights to be given to the citizens of each state, in all the states,
would produce such intimate relations between the states and persons
that the former would no longer be foreign to each other in the
sense that they had been, as dependent provinces; and that, for the
prosecution of rights in courts, it was proper to put an end to the
uncertainty upon the subject of the effect of judgments obtained in
the different states. Therefore there was inserted in the Articles of
Confederation the clause: "Full faith and credit shall be given in
each of these states to the records, acts, and judicial proceedings of
the courts and magistrates of every other state." When the present
constitution was formed, the same clause was introduced into it with
but a slight variation, making it more comprehensive.5 Section 1
Atl. 714, 52 A. S. E. 270, 32 L.R.A. rington v. Arlington, 127 N. C. 190,
236.
37 S. E. 212, 80 A. S. R. 791, 52
Note: Ann. Cas. 1914D 1000.
L.R.A. 201.
2. Roth v. Roth, 104 111. 35, 44 Am.
4. Bissell v. Briggs, 9 Mass. 462, 6
Rep. 81.
Am. Dec. 88.
3. Old Dominion Copper Mining,
5. M'Elmoyle v. Cohen, 13 Pet. 312,
etc., Co. v. Bigelow, 203 Mass. 159, 89 10 U. S. (L. ed.) 177.
N. E. 193, 40 L.R.A.(N.S.) 314; Ar922
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of article IV of the constitution of the United States provides that
"full faith and credit shall be given in each state to the public acts,
records and judicial proceedings of every other state. And the Con
gress may, by general laws, prescribe the manner in which such .
acts, records and proceedings shall be proved, and the effect thereof." 9
Congress, in the execution of the power conferred upon it by the con
stitution, prescribed in the- act of May 20, 1790, the mode of attes
tation of the records of the courts of one state to entitle them to be
proved in the courts of another state, and enacted that records so
authenticated should have such faith and credit in every court within
the United States as they have by law or usage in the state from
which they are taken.7 By this act Congress has not only provided
6. Hancock Nat. Bank v. Farnum,
176 U. S. 640, 20 S. Ct. 506, 44 U. S.
(L. ed.) 619; Spokane, etc., R. Co. v.
Whitlev, 237 U. S. 487. 35 S. Ct. 655,
59 U. S. (L. ed.) 1060, L.E.A.1915F
736; Supreme Council of Royal Areanum v. Green, 237 U. S. 531, 35 S. Ct.
724, 59 U. S. (L. ed.) 1089, L.R.A.
191 6A 771; Hartford Life Ins. Co. v.
lbs, 237 U. S. 662, 35 S. Ct, 692, 59
U.S. (L. ed.) 1165, L.R.A.1916A 765;
Peel v. January, 35 Ark. 331, 37 Am.
Rep. 27; McHatton v. Rhodes, 143
Cal. 275, -76 Pac. 1036, 101 A. S. R.
125 ; Bimeler v. Dawson, 4 Scam. (111.)
536, 39 Am. Dec. 430; Dow v. Blake,
148 111. 76, 35 N. E. 761, 39 A. S. R,
156; Gebhard v. Garnier, 12 Bush
(Kv.) 321, 23 Am. Rep. 721; Faber
v. Hovev, 117 Mass. 107, 19 Am. Rep.
398; State v. District Court, 46 Mont.
425, 128 Pac. 590, Ann. Cas. 1916B
256; Noble v. Thompson Oil Co., 79
Pa. St. 354, 21 Am. Rep. 66; Roller
v. Murray, 71 W. Va. 161, 76 S. E.
172, Ann. Cas. 1914B 1139, L.R.A.
1915F 984.
Note: 103 A. S. R. 304.
7. Mills v. Duryee, 7 Cranch 481, 3
U. S. (L. ed.) 411; M'Elmoyle v.
Cohen, 13 Pet. 312, 10 U. S. (L. ed.)
177; D'Arcy v. Ketchum, 11 How. 165,
13 U. S. (L. ed.) 648; South Ottawa
v. Perkins, 94 U. S. 260, 24 U. S. (L.
ed.) 154; Mutual Life Ins. Co. v. Harris, 97 U. S. 331, 24 U. S. (L. ed.) 959;
Robertson v. Pickrell, 109 U. S. 608,
3 S. Ct. 407, 27 U. S. (L. ed.) 1049;
Hanlev v. Donoghue, 116 U. S. 1, 6 S.
Ct. 242, 29 U. S. (L. ed.) 535; Ather-

ton v. Atherton, 181 U. S. 155, 21 S.
Ct. 544, 45 U. S. (L. ed.) 794; Finney
v. Guy, 189 U. S. 335, 23 S. Ct. 558,
47 U. S. (L. ed.) 839; National Exchange Bank v. Wiley, 195 U. S. 257,
25 S. Ct. 70, 49 U. S. (L. ed.) 184;
Harris v. Balk, 198 U. S. 215, 25 S.
Ct. 625, 49 U. S. (L. ed.) 1023, 3 Ann.
Cas. 1084; Fauntleroy v. Lum, 210 U.
S. 230, 28 S. Ct. 641, 52 U. S. (L. ed.)
1039; Supreme Council Royal Arcanum v. Green, 237 U. S. 531, 35 S. Ct.
724. 59 U. S. (L. ed.) 1089. L.R.A.
1916 A 771; Sharon v. Terry,. 36 Fed.
337, 1 L.R.A. 572; Peet v. Hatcher,
112 Ala. 514, 21 So. 711, 57 A. S. R.
45; Bank of North America v. Wheeler, 28 Conn. 433, 73 Am. Dec. 683;
Bimeler v. Dawson, 4 Scam. (111.) 536,
39 Am. Dec. 430; Welch v. Sykes, 3
Gilman (111.) 197, 44 Am. Dec. 689;
McJilton v. Love, 13 111. 486, 54 Am.
Dec. 449; Dow v. Blake, 148 111. 76,
35 N. E. 761, 39 A. S. R. 156; Forrest
v. Fey, 218 111. 165, 75 N. E. 789, 109
A. S. R. 249, 1 L.R.A.(N.S.) 740;
Davis v. Lane, 2 Ind. 548, 54 Am. Dec.
458; Kingman v. Paulson, 126 Ind.
507, 26 N. E. 393, 22 A. S. R. 611;
Clemmer v. Cooper, 24 1a. 185, 95 Am.
Dec. 720; Melhop v. Doane, 31 la. 397,
7 Am. Rep. 147; Bleakley v. Barclay,
75 Kan. 462, 89 Pac. 906, 10 L.R.A.
(N.S.) 230; Rogers v. Coleman, Hardin (Kv.) 413, 3 Am. Dec. 733; Scott
v. Coleman, 5 Litt. (Ky.) 349, 15 Am.
Dec. 71; Williams v. Preston, 3 J. J.
Marsh. (Ky.) 600, 20 Am. Dec. 179;
Fletcher v. Ferrel, 9 Dana (Ky.) 372,
35 Am. Dec. 143; Davis v. Morton, 4
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for the admission of such records as evidence, but has declared the
effect of such evidence when admitted, namely, that if a record is
duly authenticated it shall have such faith and credit as it has
in the state court whence it is taken.8 On March 27, 1804, Con
gress passed an act extending the provisions of the former statute to
the public acts, records, judicial proceedings, etc., of the territories
of the United States and countries subject to the jurisdiction thereof.
These statutory enactments subsequently became sees. 905 and 906
of the Revised Statutes.9 It is important to note that the authenticity
of a judgment and its effect depend upon the law made in pursuance
of the constitution, but the faith and credit due to it as the judicial
proceeding of a state are given by the constitution, independently
of all legislation.10
404. General Effect of Full Faith and Credit Clause.—By virtue
of the full faith and credit clause of the constitution and the stat
ute made in execution thereof, the states of the Union sustain toward
one another a relation different from that of foreign countries,11
and the judgments of sister states stand on a higher plane than forBush (Ky.) 442, 96 Am. Dec. 309; Pennywit v. Foote, 27 Ohio St. 600,
Brand v. Brand, 116 Ky. 785, 76 S. 22 Am. Rep. 340; Evans v. Tatem, 9
W. 868, 63 L.R.A. 206; Lamberton v. Serg. & R. (Pa.) 252, 11 Am. Dec.
Grant, 94 Me. 508, 48 Atl. 127, 80 A. 717; Noble v. Thompson Oil Co., 79
S. R. 415; Bartlett v. Knight, 1 Mass. Pa. St. 354, 21 Am. Rep. 66; McCreery
401, 2 Am. Dec. 36 and note; Gillespie v. Davis, 44 S. C. 195, 22 S. E. 178,
v. Commercial Mut. Marine Ins. Co., 51 A. S. R. 794, 28 L.R.A. 655; Cook
12 Gray '(Mass.) 201, 71 Am. Dec. 743; v. Thornhill, 13 Tex. 293, 65 Am. Dec.
Faber v. Hovey, 117 Mass. 107, 19 63; Buford v. Buford, 4 Munf. (Va.)
Am. Rep. 398; Old Dominion Copper 241, 6 Am. Dec. 511; Trowbridge v.
Min., etc., Co. v. Bigelow, 203 Mass. Spinning, 23 Wash. 48, 62 Pac. 125,
159, 89 N. E. 193, 40 L.R.A. (N.S.) 83 A. S. R. 806, 54 L.R.A. 204; Gil314; Bonesteel v. Todd, 9 Mich. 371,80 christ v. West Virginia Oil, etc., Co.,
Am. Dec. 90 ; In re Ellis, 55 Minn. 401, 21 W. Va. 115, 45 Am. Rep. 555;
56 N. W. 1056, 43 A. S. R. 514, 23 Crumlish v. Central Imp. Co., 38 W.
L.R.A. 287; Taylor v. Barron, 30 N. H. Va. 390, 18 S. E. 456, 45 A. S. R. 872,
78, 64 Am. Dec. 281; Gulick v. Loder, 23 L.R.A. 120; Roller v. Murray, 71
13 N. J. L. 68, 23 Am. Dec. 711; Bui- W. Va. 161, 76 S. E. 172, Ann. Cas.
lock v. Bullock, 52 N. J. Eq. 561, 30 1914B 1139, L.R.A. 1915F 984.
Atl. 676, 46 A. S. R. 528, 27 L.R.A. 213 ;
Notes : 103 A. S. R. 304, 305, 319 ;
Andrews v. Montgomery, 19 Johns. 32 L.R.A. (N.S.) 906.
(N. Y.) 162, 10 Am. Dec. 213; Star8. Mills v. Duryee, 7 Cranch 481,
buck v. Murray, 5 Wend. (N. Y.) 148, 3 U. S. (L. ed.) 411. And see cases
21 Am. Dec. 172; Kinnier v. Kinnier, cited to preceding text.
45 N. Y. 535, 6 Am. Rep. 132; Gray 9. Atchison, etc., R. Co. v. Sowers,
v. Richmond Bicycle Co., 167 N. Y. 213 U. S. 55, 29 S. Ct. 397, 53 U. S.
348, 60 N. E. 663, 82 A. S. R. 720; Ar- (L. ed.) 695.
rington v. Arlington, 127 N. C. 190, 37
10. M'Elmoyle v. Cohen, 13 Pet. 312,
S. E. 212, 80 A. S. R. 791, 52 L.R.A. 10 U. S. (L. ed.) 177.
201; Levin v. Gladstein, 142 N. C. 482. Note: 4 L.RA. 131.
55 S. E. 371, 115 A. S. R. 747, 32
11. Roller v. Murray, 71 W. Va.
L.R.A.(N.S.) 905; Burnley v. Steven- 161, 76 S. E. 172, Ann. Cas. 1914B
son, 24 Ohio St. 474, 15 Am. Rep. 621; 1139, L.R.A.1915F 984.
924
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eign judgments,12 and have an effect and efficiency not accorded to
the latter.1* While the constitution deprived judgments of courts of
sister states of some of the defenses which can be made to foreign
judgments,14 and put them on the same footing in some respects as
domestic judgments,15 it did not put them on the same plane exactly
as domestic judgments,16 but gave them instead merely a general
validity, faith and credit as evidence.17 On this subject the supreme
court of the United States has said that judgments recovered in one
state of the Union, when proved in the courts of another government,
whether state or national, within the United States, differ from judg
ments recovered in a foreign country in no other respect than in not
being re-examinable on their merits, nor impeachable for fraud in
obtaining them, if rendered by a court having jurisdiction of the
cause and of the parties.18 By the provisions of the federal consti
tution it was not intended to enlarge the jurisdiction of the courts of
the several states, or confer any new power upon them. It simply
made certain and of universal application between the several states
that which before rested only in comity, and does still as to judg
ments of courts of foreign nations.19 The several states of the Union
are, as respects their relations to one another, excepting only such
of these as are regulated by the constitution of the United States.
12. Aldrich v. Kinney, 4 Conn. 380, 62 N. E. 587, 88 A. S. R. 608. And
10 Am. Dec. 151.
see supra, par. 403 et seq.
13. Roller v. Murray, 71 W. Va.
18. Hanley v. Donoghue. 116 U. S.
161, 76 S. E. 172, Ann. Cas. 1914B 1, 6 S. Ct. 242, 29 U. S. (L. ed.) 535;
1139, L.R.A.1915F 984.
Wisconsin v. Pelican Ins. Co., 127 U.
14. Roller v. Murray, 71 W. Va. S. 265, 8 S. Ct. 1370, 32 U. S. (L. ed. )
161, 76 S. E. 172, Ann. Cas. 1914B 239; Old Dominion Copper Min., etc.,
1139, L.R.A.1915F 984. And see in- Co. v. Bigelow, 203 Mass. 159, 89 N.
fra, par. 424 et seq.
E. 193, 40 L.R.A.(N.S-) 314; Anglo15. Bigelow v. Old Dominion Cop- American Provision Co. v. Davis Pro
per Min., etc., Co., 225 U. S. 111, 32 vision Co., 169 N. Y. 506, 62 N. E.
S. Ct. 641, 56 U. S. (L. ed.) 1009, 587, 88 A. S. R. 608. And see infrfi,
Ann. Cas. 1913E 875; Noble v. Thomp- par. 407.
son Oil Co., 79 Pa. St. 354, 21 Am.
19. Cole v. Cunningham, 133 U. S.
Rep. 66.
107, 10 S. Ct. 269, 33 U. S. (L. ed.)
16. Christmas v. Russell, 5 Wall. 538; Fletcher v. Ferrel, 9 Dana (Ky.)
290, 18 U. S. (L. ed.) 475; Cole v. 372, 35 Am. Dec. 143; Old Dominion
Cunningham, 133 U. S. 107, 10 S. Ct. Copper Min., etc., Co. v. Bigelow, 203
269, 33 U. S. (L. ed.) 538; National Mass. 159, 89 N. E. 193, 40 L.R.A.
Exchange Bank v. Wiley, 195 U. S. (N.S.) 314, affirmed 225 U. S. 111, 32
257, 25 S. Ct. 70, 49 U. S. (L. ed.) S. Ct. 641, 56 U. S. (L. ed.) 1009;
184.
Anglo-American Provision Co. v. DaNote: 103 A. S. R. 305.
vis Provision Co., 169 N. Y. 506, 62
17. Cole v. Cunningham, 133 U. S. N. E. 587, 88 A. S. R. 608; Roller v.
107, 10 S. Ct. 269, 33 U. S. (L. ed.) Murray, 71 W. Va. 161, 76 S. E. 172,
538; Anglo-American Provision Co. v. Ann. Cas. 1914B 1139, L.R.A.1915F
Davis Provision Co., 169 N. Y. 506, 984. As to comity, see supra, par. 388.
925

§ 404

JUDGMENTS

15 R. C. L.

independent and foreign sovereignties,20 and without the constitu
tional provision and the acts of Congress, the judgments of one state
would stand in the tribunals of the others on the same footing as
foreign judgments, and only be respected on the principles of comity
between nations, and not as a duty imposed by the paramount organic
law.1 The constitutional provision as to due faith and credit does not
confer the power on Congress to give to such judgment all the legal
properties, rights and attributes to which it is entitled by the laws of
the state where rendered,2 and while a judgment of one state is
made a debt of record not examinable upon its merits, it does not carry
with it, into another state, the efficacy of a judgment upon property
or persons to be enforced by execution. To give it the force of a
judgment in another state, it must be made a judgment there, and
can only be executed in the latter as its laws may permit.8 The rea
son for this rule is that the defendant has a right to contest the fact,
whether it be a judgment in another state or not.4 The require
ment of full faith and credit is to be read and interpreted in the
light of well established principles of justice protected by other con
stitutional provisions which it was never intended to modify or over
ride.5 The status of all persons within a state is exclusively for
that state to determine for itself,6 and the full faith and credit due to
the proceedings of the court of one state do not require that the
courts of another state should be bound by the adjudication of the
former on the question of domicil.7 Whether one is or is not a privy
to a judgment rendered in a sister or foreign state should be deter
mined by the law of the sovereignty where the question arises.8
20. Fisher v. Fielding, 67 Conn. 91, 111, 32 S. Ct. 641, 56 U. S. (L. ed.)
34 Atl. 714, 52 A. S. R. 270, 32 L.R.A. 1009, Ann. Cas. 1913E 875; Eaton v.
236; Davis v. Morton, 4 Bush (Ky.) Hasty, 6 Neh. 419, 29 Am. Rep. 365;
442, 96 Am. Dec. 309.
Anglo-American Provision Co. v. Da1. Bigelow v. Old Dominion Cop- vis Provision Co., 169 N. Y. 506, 62
per Min., etc., Co., 225 U. S. 111, 32 N. E. 587, 88 A. S. R. 608; McLure
S. Ct. 641, 56 U. S. (L. ed.) 1009, v. Benceni, 37 N. C. 513, 40 Am. Dec.
Ann. Cas. 1913E 875; Bonesteel v. 437; Pennywit v. Foote, 27 Ohio St.
Todd, 9 Mich. 371, 80 Am. Dec. 90; 600, 22 Am. Rep. 340.
Starbuck v. Murray, 5 Wend. (N. Y.)
4. McLure v. Benceni, 37 N. C. 513,
148, 21 Am. Dec. 172; Grubel v. Nas- 40 Am. Dec. 437.
sauer, 210 N. Y. 149, 103 N. E. 1113, 5. Bigelow v. Old Dominion Copper
52 L.R.A.(N.S.) 161; Pennywit v. Min., etc., Co., 225 U. S. 111, 32 S. Ct.
Foote, 27 Ohio St. 600, 22 Am. Rep. 641, 56 U. S. (L. ed.) 1009, Ann. Cas.
340 ; Eastern Townships Bank v. Bee- 1913E 875.
be, 53 Vt. 177, 38 Am. Rep. 665.
6. Kinnier v. Bonnier, 45 N. Y. 535,
2. Note: 4 L.R.A. 131.
6 Am. Rep. 132.
3. Lamberton v. Grant, 94 Me. 508,
7. Tilt v. Kelsey, 207 U. S. 43, 28
48 Atl. 127, 80 A. S. R. 415; Old Do- S. Ct. 1, 52 U. S. (L. ed.) 95.
minion Copper Min., etc., Co. v. Bige8. Old Dominion Copper Mining,
low, 203 Mass. 159, 89 N. E. 193, 40 etc., Co. v. Bigelow, 203 Mass. 159, 89
L.R.A.(N.S.) 314, affirmed 225 U. S. N. E. 193, 40 L.R.A. (N.S.) 314. af
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Whether a party sued is or is not the same as the person against whom
a judgment was obtained in another jurisdiction is a question which
would necessarily be open in the court where the judgment was
obtained, and is also necessarily open for determination by the court
of a second state.9
405. Application to Judgments of United States Courts.—The con
stitutional requirement in regard to the full faith and credit to be
given to judgments is applicable to a decree of federal courts in the
same manner as to decrees of state courts.10 Thus the final judgment
of a federal circuit court dismissing a suit, after refusal to remand
the cause to a state court whence it had been removed by the filing
of a transcript of the record after denial by the state court of a peti
tion for removal, must, while unreversed, be given full effect by the
state court, when set up as a bar to the further prosecution of the
action begun therein, as the right to determine the question of the
right to remove a cause from a state cburt, independently of the
jurisdiction and determination of the state court, rests in the federal
circuit court, and is conclusive until reversed.11
406. Status of Judgments of Courts of the Confederacy.—In regard
to the judgments of courts of the late Southern Confederacy a dis
tinction is generally drawn between those rendered in furtherance of
the Southern government and its cause, which are treated as void,
as for example decrees of its prize courts, and judgments rendered
by its courts in the ordinary course of the administration of law,
which are upheld in the interest of civil society to which such govern
ment was a necessity in the same manner as judgments of foreign
courts.12 For example, the decrees of a Confederate court of probate
are to be treated as the orders and decrees of foreign courts, and
accordingly may be impeached for fraud, want of jurisdiction, or an
illegal exercise of the jurisdiction assumed.1*
407. Conclusiveness of Judgments Generally.—Under the provi
sions of the constitution of the United States and the federal statutes
enacted thereunder requiring that a judgment rendered in one state
must be given in all other states the same faith and credit which it
has by law or usage in the state in which it was rendered,14 judg
ments in personam of sister states are placed on the same footing as
firmed 225 U. S. 111, 32 S. Ct. 641, 56 (N.S.) 314.
U. S. (L. ed.) 1009, Ann. Cas. 1913E
11. Bolen-Darnell Coal Co. v. Kirk,
875.
25 Okla. 273, 106 Pac. 813, 26 L.R.A.
9. Napier v. Gidiere, Speers Eq. (S. (N.S.) 270. And see United States
C.) 215, 40 Am. Dec. 613.
Courts.
10. Bigelow v. Old Dominion Cop12. Note: 20 L.R.A. 681.
per Min., etc., Co., 225 U. S. 111, 32
13. Mosely v. Tuthill, 45 Ala. 621,
S. Ct. 641, 56 U. S. (L. ed.) 1009, 6 Am. Rep. 710. And see supra, par.
Ann. Cas. 1913E 875, affirming 203 400 et seq.
Mass. 159, 89 N. E. 193, 40 L.R.A.
14. See supra, par. 403, 404.
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domestic judgments as regards the merits of the claim or subject
matter of the suit,15 and when offered as evidence, or pleaded as
the foundation of a right, in any action in the courts of another state,
are entitled to the same force and effect as they have in the state where
rendered.16 Hence a judgment of a court which is final and conclu
sive in the state where rendered is conclusive in all other states,17 and
is binding on the parties thereto, in a suit in another state between the
same parties, where the subject matter and the issues are the same as
in the former suit.18 Where a judgment in the state in which it is
15. Ambler v. Whipple, 139 111. 311,
28 N. E. 841, 32 A. S. R. 202 and note;
Lamberton v. Grant, 94 Me. 508, 48
Atl. 127, 80 A. S. R. 415; Eaton v.
Hasty, 6 Neb. 419, 29 Am. Rep. 365;
Ferguson v. Crawford, 70 N. Y. 253,
?o
^nP',o8A9; P^lt0n,£ Platner,

v. Linah, 16 Pa. St. 241, 55 Am. Dec.
494; Cook v. Thornhill, 13 Tex. 293,
65 Am. Dec. 63; Ferry v. Miltimore
Elastic Steel Car Wheel Co., 71 Vt.
457, 45 Atl_ ^35, 76 A. S. R. 787;
Clark v. Eltinge, 38 Wash. 376, 80
Pac. 556, 107 A. S. R. 858.

16. Mills v. Duryee, 7 Cranch 481,
And gee
a
4°4
3M'Connel,
U. S. (L.
ed.) 411;
v.
1r, v„ri
, ' \ f±D'nl
n 1 ' 10 ft,,*
3 Wheat.
234, Hampton
4 U S. (L.
"\f™Tyj*
ed.) 378; Chew v. Bruma^en, 13 Wall. 312- 10 J- f• < V 9L l a5 ^rf™™
497, 20 U.S. (L.ed.) 663?Carpenter v. v£ Wall. 290, 18 U. S. (L.
Strange, 141 U. S. 87, 11 S. Ct. 960, £-) 475 ; Bigelow v. Old Dominion
35 U. S. (L. ed.) 640; Fauntleroy v. Copper Mm., etc., Co., 225 U. S. I11,
Lum, 210 U. S. 230, 28 S. Ct. 641, 52 32 S. Ct. 641 56 U S (L ed.) 1009,
U. S. (L. ed.) 1039; McMullen v. Ann; Cas-}^hJJ5'' Welch v. Sykes,
Richie, 41 Fed. 502, 8 L.R.A. 268 and 3 Gilman (111.) 197,, 44 Am. Dec 689 ;
note; Peet v. Hatcher, 112 Ala. 514, Horton v. Cntchfield, 18 Il1. 133, 65
21 So. 711, 57 A. S. R. 45; Beauchamp Am- Dec- 7T01; £red, filler J&w. Co.
v. Bertig, 90 Ark. 351, 119 S. W. 75, Y- Capital Ins. Co., I11 la. 590, 82 N.
23 L.R.A. (N.S.) 659; Bank of North W. 1023, 82 A. S R. 529; Fletcher v.
America v. Wheeler, 28 Conn. 433, 73 Ferrel, 9 Dana (Kv-) 372, 35 AmAm. Dec. 683; McJilton v. Love, 13 Dec- 143 , Brand v. Brand, 116 Ky.
111. 486, 54 Am. Dec. 449; Horton v. 785, 76 S. W. 868, 63 L.R.A. 206;
Critchfield, 18 111. 133, 65 Am. Dec. Wernwag v. Pawling, 5 Gill & J.
701; Ambler v. Whipple, 139 111. 311, (Md.) 500, 25 Am. Dec. 317; Francis
28 N. E. 841, 32 A. S. R. 202; Fire- v. Hazlett, 192 Mass. 137, 78 N. E.
men's Ins. Co. v. Thompson, 155 111. 405, 116 A. S. R. 230; Mutual Fire
204, 40 N. E. 488, 46 A. S. R. 335; Ins. Co. v. Phoenix Furniture Co., 108
Forrest v. Fey, 218 111. 165, 75 N. E. Mich. 170, 66 N. W. 1095, 62 A. S. R.
789, 109 A. S. R. 249, 1 L.R.A. (N.S.) 693, 34 L.R.A. 694; Ferguson v. Craw740; Mahoney v. State Ins. Co., 133 ford, 70 N. Y. 253, 26 Am. Dec. 589;
la. 570, 110 N. W. 1041, 9 L.R.A. Evans v. Tatem, 9 Serg. & R. (Pa.)
(N.S.) 490; West Feliciana R. Co. v. 252, 11 Am. Dec. 717; Baxley v. Linah,
Thornton, 12 La. Ann. 736, 68 Am. 16 Pa. St. 241, 55 Am. Dec. 494; BuDec. 778; Faber v. Hovey, 117 Mass. ford v. Buford, 4 Munf. (Va.) 241, 6
107, 19 Am. Rep. 398; Barnes v. Am. Dec. 511; Stewart v. Northern
Gibbs, 31 N. J. L. 317, 86 Am. Dec. Assur. Co., 45 W. Va. 734, 32 S. E.
210; Pelton v. Platner, 13 Ohio 209, 218, 44 L.R.A. 101 ; Parker v. Stought42 Am. Dec. 197; Burnley v. Steven- on Mill Co., 91 Wis. 174, 64 N. W.
son, 24 Ohio St. 474, 15 Am. Rep. 621; 751, 51 A. S. R. 881.
Lowry v. Hall, 2 Watts & S. (Pa.)
18. Carpenter v. Strange, 141 U. S.
129, 37 Am. Dec. 495 and note; Baxley 87, 11 S. Ct. 960, 35 U. S. (L. ed.)
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rendered is immune from collateral attack it cannot in another state
be collaterally attacked,19 re-examined,20 or altered.1 Accordingly it
has been held that in an action in one state on a judgment of another
state it is no defense to show that the note upon which judgment was
entered was paid before such entry.2 On the other hand, it is equally
well settled that no greater effect can be given to any judgment of a
court of one state in another state than is given to it in the state where
rendered,8 and if inconclusive at home, it is equally inconclusive in
another state.4 The judgment of another state is entitled to the same
effect whether it be one authorized by the common law or be obtained
in statutory proceedings,5 and the record of a judgment in one state
is conclusive evidence in another, although it appears that the suit
in which it was rendered was commenced by an attachment of prop
erty, the defendant having afterwards appeared and taken defense.9
Since a judgment of a court in any state is entitled to full faith and
credit in the courts of all the other states, it is generally deemed
to operate as a merger of the cause of action in every part of the
United States.7
408. Impeachment for Want of Jurisdiction.—The clause of the
federal constitution which requires full faith and credit to be given
in each state to the records and judicial proceedings of every other
state applies to the records and proceedings of courts only so far
as they have jurisdiction,8 and the courts of one state are not required
040: Roller v. Murray, 71 W. Va. 161, 121 A. S. R. 767; Suydam v. Barber,
76 S. E. 172, Ann. Cas. 1914B 1139, 18 N. Y. 468, 75 Am. Dec. 254; Van
L.R.A.1915F 984.
Cleaf v. Burns, 118 N. Y. 549, 23 N.
19. American Trading etc., Co. t. E. 881, 16 A. S. R. 782.
Gottstein. 123 la. 267, 98 N. W. 770,
Note: 32 L.R.A.(N.S.) 918.
101 A. S. R. 319.
4. Bunklev v. Bunkley, 50 N. Y. 184,
20. Christmas v. Russell, 5 'Wall. 10 Am. Rep. 400 ; Van Cleaf v. Burns,
290, 18 U. S. CL. ed.) 475; Ritchie v. 118 N. Y. 549, 23 N. E. 881, 16 A. S.
Carpenter, 2 Wash. 512, 28 Pac. 380, R. 782.
26 A. S. R. 877; Spencer v. BrockNote: 103 A. S. R. 318.
way, 1 Ohio 259, 13 Am. Dec. 615.
5. Joseph Joseph & Bros. Co.
1. West Feliciana R. Co. v. Thorn- Hoffman, 173 Ala. 568, 56 So. 216,
ton, 12 La. Ann. 736, 68 Am. Dec. 778. Ann. Cas. 1914A 718, 38 L.R.A.(N.S-)
2. Hazel v. Jacobs, 78 N. J. L. 459, 924.
75 Atl. 903, 20 Ann. Cas. 260, 27
6. Mayhew v. Thatcher, 6 Wheat.
L.R.A.(N.S.) 1066.
129, 5 U. S. (L. ed.) 223.
3. Board of Public Works v. Colum7. Gray v. Richmond Bicycle Co.,
bia College, 17 Wall. 521, 21 U. S. (L. 167 N. Y. 348, 60 N. E. 663, 82 A. S.
ed.) 687; Robertson v. Pickrell, 109 R. 720. And see supra, par. 236 et
U. S. 608, 3 S. Ct. 407, 27 U. S. (L. seq.
ed.) 1049; Wood v. Watkinson, 17
8. Board of Public Works V. ColumConn. 500, 44 Am. Dec. 562; Schuler bia College, 17 Wall. 521, 21 U. S. (L.
v. Ford, 10 Idaho 739, 80 Pac. 219, ed.) 687; Pennoyer v. Neff, 95 U. S.
109 A. S. R. 233, 3 Ann. Cas. 336; 714, 24 U. S. (L. ed.) 565; Renaud v.
Scott v. Coleman, 5 Litt. (Ky.) 349, Abbott, 116 U. S. 277, 6 S. Ct. 1194, 29
15 Am. Dec. 71; Fall v. Fall, 75 Neb. U. S. (L. ed.) 629; Peel v. January,
104, 106 N. W. 412, 113 N. W. 175, 35 Ark. 331, 37 Am. Rep. 27; Aldrich
R. C. L. Vol. XV.—59.
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to regard as conclusive any judgment of the court of another state
which had no jurisdiction of the suhject or of the parties.9 It follows
therefore that the jurisdiction of a court rendering a judgment or
decree is always open to inquiry under proper averments, where its
conclusiveness is questioned in a court of another state,10 and when a
v. Kinney, 4 Conn. 380, 10 Am. Dec.
151; Underwood, v. Underwood, 142
Ga. 441, 83 S. E. 208, L.R.A.1915B
647; Fred Miller Brewing Co. v. Capital Ins. Co., I11 1a. 590, 82 N. W.
1023, 32 A. S. R. 529 ; Gebhard v. Garnier, 12 Bush (Ky.) 321, 23 Am. Rep.
721; Old Dominion Copper Min., etc.,
Co. v. Bigelow, 203 Mass. 159, 89 N.
E. 193, 40 L.R.A.(N.S.) 314, affirmed
225 U. S. I11, 32 S. Ct. 641, 56 U. S.
(L. ed.) 1009, Ann. Cas. 1913E 875;
R«ed v. Reed, 52 Mich. 117, 17 N.
W. 720, 50 Am. Rep. 247; Pennvwit
v. Foote, 27 Ohio St. 600, 22 Am. Rep.
340; Noble v. Thompson Oil Co., 79
Pa. St. 354, 21 Am. Rep. 66.
Note: 4 L.R.A. 132.
9. Revnolds v. Stockton, 140 U. S.
254, 11 "S. Ct. 773, 35 U. S. (L. ed.)
464; Ward v. Connecticut Pipe Mfg.
Co., 71 Conn. 345, 41 Atl. 1057, 71
A. S. R. 207, 42 L.R.A. 706; Bimeler
v. Dawson, 4 Scam. (111.) 536, 39 Am.
Dec. 430; Tootle v. McClellan, 7 Indian
Terr. 64, 103 S. W. 766, 12 L.R.A.
(N.S.) 941; Walker v. Walker, 125
Md. 649, 94 Atl. 346, Ann. Cas. 1916B
934; Carleton v. Bickford, 13 Gray
(Mass.) 591, 74 Am. Dec. 652; Chicago
Title, etc., Co. v. Smith, 185 Mass. 363,
70 N. E. 426, 102 A. S. R. 350; Old
Dominion Copper Min., etc., Co. v.
Bigelow, 203 Mass. 159, 89 N. E. 193,
40 L.R.A.(N.S.) 314, affirmed 225 U.
S. I11, 32 S. Ct. 641, 56 U. S. (L. ed.)
1009, Ann. Cas. 1913E 875; Fairchild
v. Fairchild, 53 N. J. Eq. 678, 34 Atl.
10, 51 A. S. R. 650; Shumway v. Stillman, 4 Cow. (N. Y.) 292, 15 Am. Dec.
374; Starbuck v. Murray, 5 Wend. (N.
Y.) 148, 21 Am. Dec. 172 and note;
Beardslee v. Dolge, 143 N. Y. 160, 38
N. E. 205, 42 A. S. R. 707; Pelton v.
Platner, 13 Ohio 209, 42 Am. Dec. 197 ;
Pennvwit v. Foote, 27 Ohio St. 600, 22
Am.Rep.340; McCreery v. Davis, 44 S.
C. 195, 22 S. E. 414, 51 A. S. R. 794, 28
L.R.A. 655; Ferry v. Miltimore Elastic

Steel Car Wheel Co., 71 Vt. 457, 45 Atl.
1035, 76 A. S. R. 787; Roller v. Murray, 71 W. Va. 161, 76 S. E. 172, Ann.
Cas. 1914B 1139, L.R.A.1915F 984.
Note: 94 A. S. R. 534.
10. Knowles v. Logansport Gas
Light, etc., Co., 19 Wall. 58, 22 U. S.
(L. ed.) 70; Simmons v. Saul, 138 U.
S. 439, 11 S. Ct. 369, 34 U. S. (L. ed.)
1054; Pendleton v. Russell, 144 U. S.
640, 12 S. Ct. 743, 36 U. S. (L. ed.)
574; Old Wavne Mut. Life Ass'n v.
McDonough, 204 U. S. 8, 27 S. Ct. 236,
51 U. S. (L. ed.) 345; Brown v.
Fletcher, 210 U. S. 821, 28 S. Cr. 702,
52 U. S. (L. ed.) 966; HekMng v.
Pfaff, 91 Fed. 60, 33 C. C. A. 328,
43 L.R.A. 618; Louisville, etc., R. Co.
v. Nash, 118 Ala. 477, 23 So. 825,
72 A. S. R. 181, 41 L.R.A. 331; Hancock's Estate, 156 Cal. 804, 106 Pac.
58, 134 A. S. R, 177; Aldrich v. Kinney, 4 Conn. 380, 10 Am. Dec. 161;
Litchfield's Appeal, 28 Conn. 127, 73
Am. Dec. 662; Coit v. Haven, 30 Conn.
190, 79 Am. Dec. 244; Fisher v. Fielding, 67 Conn. 91, 34 Atl. 714, 52
A. S. R. 270, 32 L.R.A. 236; Gildersleeve v. Gildersleeve, 88 Conn. 689, 92
Atl. 684, Ann. Cas. 1916B 920; Davis
v. Smith, 5 Ga. 274, 48 Am. Dec. 279;
McCauley v. Hargraves, 48 Ga. 50, 15
Am. Rep. 660; Bimeler v. Dawson, 4
Scam. (111.) 536, 39 Am. Dec. 430;
Forsyth v. Barnes, 228 111. 326, 81 N.
E. 1028. 10 Ann. Cas. 710; Mastin v.
Gray, 19 Kan. 458, 27 Am. Rep. 149;
Page v. McKee, 3 Bush (Ky.) 135, 96
Am. Dec. 201; McLaren v. Kebler, 23
La. Ann. 80, 8 Am. Rep. 502; Bartlet
v. Knight, 1 Mass. 401, 2 Am. Dec. 36;
Bissell v. Briggs, 9 Mass. 462, 6 Am.
Dec. 88; Finneran v. Leonard, 7 Allen (Mass.) 54, 83 Am. Dec. 665; Sewall v. Sewall, 122 Mass. 156, 23 Am.
Rep. 299 ; Folger v. Columbian Ins.
Co., 99 Mass. 267, 96 Am. Dec. 747;
Kelley v. Kelley, 161 Mass. 11, 36 N.
E. 837, 42 A. S. R. 389, 25 L.R.A.
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defendant is sued in the court of his domicil on a Judgment ob
tained against him in anther state he may show that the court of
such other state did not have jurisdiction to render the judgment
against him.11 The burden, however, is on the one alleging want of
jurisdiction to prove the same.12 An action on a judgment entered
in another state may also be defeated by showing that the court
where the judgment was given had lost jurisdiction by the death of
the defendant pendente lite.18 Where suit is brought on a judgment
of another state, the court may likewise inquire whether the judg
ment so rendered was so far responsive to the issues tendered by
the pleadings as to be a proper exercise of jurisdiction on the part
of the court rendering it.14 If a judgment of a court of another state
adjudicates a matter not presented by the pleading and not within
the issue, it is void, and may be so regarded even in a collateral pro806; Old Dominion Copper Min., etc., R. 308, 309; 21 L.R.A. 857; 11 Eng.
Co. v. Bigelow, 203 Mass. 159, 89 N. Rul. Cas. 234.
E. 193, 40 L.R.A.(N.S.) 314, affirmed
11. Laing v. Rigney, 160 U. S. 539,
225 U. S. 111, 32 S. Ct. 641, 56 U. S. 16 S. Ct. 366, 40 U. S. (L. ed.) 525;
(L. ed.) 1009, Ann. Cas. 1913E 875; Louisville, etc., R. Co. v. Nash, 118 Ala.
Boyle v. Muser-Sauntry Land, etc., 477, 23 So. 825, 72 A. S. R. 181, 41
Co., 88 Minn. 456, 93 N. W. 520, L.R.A. 331 ; Ward v. Connecticut Pipe
97 A. S. R. 538; Eaton v. Hasty, Mfg. Co., 71 Conn. 345, 41 Atl. 1057,
6 Neb. 419, 29 Am. Rep. 365; Fair- 71 A. S. R. 207, 42 L.R.A. 706; Mcchild v. Pairchild, 53 N. J. Eq. 678, Cauley v. Hargraves, 48 Ga. 50, 15
34 Atl. 10, 51 A. S. R. 650; Shum- Am. Rep. 660; Cuykendall v. Doe, 129
way v. Stillman, 4 Cow. (N. Y.) 292, la. 453, 105 N. W. 698, 113 A. Si R.
15 Am. Dec. 374 and note; Fergu- 472, 3 L.R.A.(N.S.) 449; Carleton v.
son v. Crawford. 70 N. Y. 253, 26 Bickford, 13 Gray (Mass.) 591, 74
Am. Rep. 589; Hunt v. Hunt, 72 N. Am. Dec. 652; Sewall v. Sewall, 122
Y. 217, 28 Am. Rep. 129; Jones v. Mass. 156, 23 Am. Rep. 299; Oilman
Jones, 108 N. Y. 415, 15 N. E. 707, v. Gilman, 126 Mass. 26, 30 Am. Rep.
2 A. S. R. 447; Olmsted v. Olmsted, 646; Bonesteel v. Todd, 9 Mich. 371,
190 N. Y. 458, 83 N. E. 569, 123 A. 80 Am. Dec. 90; Jones v. Jones, 108
S. R. 585; Pennywit v. Foote, 27 Ohio N. Y. 415, 15 N. E. 707, 2 A. S. R.
St. 600, 22 Am. Rep. 340; In re Craw- 447; Olmsted v. Olmsted, 190 N. Y.
ford, 68 Ohio St. 58, 67 N. E. 156, 96 458, 83 N. E. 569, 123 A. S. R. 585;
A. S. R. 648; Foshier v. Narver, 24 Noble v- Thompson Oil Co., 79 Pa. St.
Ore. 441, 34 Pac. 21, 41 A. S. R. 874; 354' 21 Am. Rep. 66; St. Sure v.
McCreery v. Davis, 44 S. C. 195, 22 ^ndsfelt, 82 W,s. 346 52 N W. 308,
S. E. 178, 51 A. S. R. 794, 28 L.R.A. 33 A;
fn'o a' q »«m qo t h a
655; St. Albans v. Bush, 4 Vt. 58, 23 J^*^3^
V ^ KA'
a
t-,
u • t v. West
rrr i \t913 2J Ann.
Am.
Dec oic
246; n-i
Gilchrist
V,r- (N.S.)
12 'Com/Mut.
Fire Cas.
Ins 262.
Co v H
RT*^ etc-, Land Co., 21 W. Va. deD, 60 Neb 636 83 N w 922 g3 A
115, 45 Am. Rep. 555; Crumhsh v 8 R ^5, reversed on moiiieT point
Central Imp. Co., 38 W. Va. 390, 18 on shearing in 61 Neb. 454, 85 N. W.
S. E. 456, 45 A. S. R. 872, 23 L.R.A. 443.
'
120 ; Roller v. Murray, 71 W. Va. 161,
13. (Jerault v. Anderson, 1 Miss. 30,
76 S. E. 172, Ann. Cas. 1914B 1139, 12 Am. Dec. 521.
L.R.A.1915F 984.
14. Reynolds v. Stockton, 140 U. S.'
Notes: 26 Am. Rep. 27; 103 A. S. 254,US. Ct. 773, 35 U. S. (L. ed.) 464.
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ceeding.15 Furthermore it may be inquired whether the court had
authority to give the relief which it pronounced or purported to give.19
Thus where a judgment of a court of another state declaring a cor
poration dissolved is in excess of the jurisdiction of the court, it will
not be entitled to faith and credit in other states as a judicial proceed
ing.17 Similarly it has been held that if state laws authorizing a
garnishment proceeding are not complied with, a judgment therein
may be pronounced void in another state without depriving it of that
"faith and credit" to which, under the constitution of the United
States, it is entitled in the courts of the latter state.18 But the juris
diction of a court in another state to hear an appeal cannot be col
laterally questioned, where it rendered a judgment of affirmance on
the appeal.16
409. Want of Service.—Notice of the institution or pendency of the
suit, or an appearance which presupposes notice, is an indispensable
prerequisite to the rendition of any judgment which the courts of
another state are, under the constitution and laws of the United States,
bound to recognize as conclusive on the defendant, and accordingly
enforceable.20 Where a party is not within the jurisdiction, and is
not served with process, or does not voluntarily appear and answer to
the suit, by himself or his attorney, the judgment cannot be enforced
against him out of the local jurisdiction,1 and it is always a good
defense against a suit brought on a judgment recovered in another
state to show that the defendant was not a resident of that state and
that no proper service was made on him there.2 Even though the
defendant against whom an action is brought on a judgment rendered
in another state was a resident thereof when the judgment was ren
dered, he may plead and prove that he was not served with process
and did not authorize an appearance in the action in which the
15. Belford v. Woodward, 158 11l.
122, 41 N. E. 1097, 29 L.R.A. 593.
16. Note: 103 A. S. R. 309.
17. Folger v. Columbian Ins. Co., 99
Mass. 267, 96 Am. Dec. 747.
18. Tourville v. Wabash R. Co., 148
Mo. 614, 50 S. W. 300, 71 A. S. R.
650.
19. Van Matre v. Saukey, 148 111.
536, 36 N. E. 628, 39 A. S. R. 196,
23 L.R.A. 665.
20. Aldrich v. Kinney, 4 Conn. 380,
10 Am. Dec. 151; Litchfield's Appeal,
'28 Conn. 127, 73 Am. Dec. 662; Geb/iard v. Garnier, 12 Bush (Ky.) 321,
23 Am. Rep. 721; Finneran v. Leonard,
7 Allen (Mass.) 54, 83 Am. Dec. 665
and note; Grubel v. Nassauer, 210 N.

Y. 149, 103 N. E. 1113, 52 L.R.A.
(N.S.) 161; Crumlish v. Central Imp.
Co., 38 W. Va. 390, 18 S. E. 456, 45
A. S. R. 872, 23 L.R.A. 120.
Note: 103 A. S. R. 311.
1. McVicker v. Beedy, 31 Me. 314,
50 Am. Dee. 666; Phelps v. Brewer,
9 Cush. (Mass.) 390, 57 Am. Dec. 56.
As to service beyond state, see supra,
par. 392.
2. Penoyer v. Neff, 95 U. S. 714, 24
U. S. (L. ed.) 565; Grover, etc., Sewing Machine Co. v. Radcliffe, 137 U. S.
287, 11 S. Ct. 92, 34 U. S. (L. ed.)
670; Laing v. Rigney, 160 U. S. 531,
16 S. Ct. 366, 40 U. S. (L. ed.) 525;
Rand v. Hanson, 154 Mass. 87, 28 N.
E. 6, 26 A. S. R. 210, 12 L.R.A. 574.
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judgment was entered.8 The absence of jurisdiction of the person of
the defendant may appear on the face of the record where it discloses
neither service of process nor notice to the defendant, nor appear
ance by him, and in such case the judgment will be a nullity if an
attempt is made to enforce it in another state.4 Accordingly it has
been ruled that where a judgment was entered under warrant of con
fession incorporated in a judgment note, and the record of the judg
ment did not show that the defendant was served with process, or
voluntarily appeared, or that judgment was confessed by an attorney
of any court of record in accordance with the terms of the note, the
judgment was invalid on its face.5 A party against whom a judg
ment has been rendered in another state without his knowledge is
not forced to go to the other state and have the judgment vacated, but
can attack it collaterally when it is set up.6 The strong reason for
permitting judgments rendered in other states to be impeached for
want of jurisdiction of the parties is the necessity of such a rule
of law as the only effectual way to protect the citizens of one state
from the effect of judgments improperly rendered against them by
courts having no jurisdiction over them.7
410. Failure to Serve All Defendants.—Though the laws of a
state permit the entry of a joint judgment against joint debtors on a
service of process upon one of their number, the courts in other states
need not give to it the attributes of a judgment as against the nonserved debtors, and they may decline to recognize its validity in an
action brought on such judgment.8 For example although a judg
ment may be entered against partners some of whom only are served
in an action in another state on such judgment, a partner may
show that he was not served and did not appear, although the record
states that he was summoned and appeared.9 Such a. judgment will
not as a rule be binding outside of the state in which it is rendered
;is regards defendants who were not within the state and who did not
appear in the action,10 and it has been held that while a defendant
who was served with process, and appeared in the original action,
cannot go behind the judgment and examine into the original cause
3. Chicago Title, etc., Co. v. Smith,
185 Mass. 363, 70 N. E. 426, 102 A.
S. R. 350.
4. Bimeler v. Dawson, 4 Scam. (111.)
536, 39 Am. Dec. 430 and note; Teel
v. Yost, 128 N. Y. 387, 28 N. E. 353,
13 L.R.A. 796.
Notes: 39 Am. Dec. 435 ; 21 L.R.A.
858; 1 L.R.A.(N.S.) 740.
5. Grover, etc., Sewing Machine Co.
v. Radcliffe, 137 U. S. 287, 11 S. Ct.
92, 34 U. S. (L. ed.) 670.
6. Mineapolis First Nat. Bank v.

City Nat. Bank, 182 Mass. 130, 65 N.
E. 24, 94 A. S. R. 637. Generally as
to collateral attack for want of jurisdiction, see supra, par. 316 et seq.
7. Finneran v. Leonard, 7 Allen
(Mass.) 54, 83 Am. Dec. 665.
8. Wood v. Watkinson, 17 Conn.
500, 44 Am. Dec. 562; Bowler v. Huston, 30 Grat. (Va.) 266, 32 Am. Rep.
673.
9. Bowler v. Huston, 30 Grat. (Va.)
266, 32 Am. Rep. 673.
10. Note: 1 L.RA. 311.
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of action, another defendant not served may do so on the theory that
as against him such judgment is mere prima facie evidence of indebt
edness.11 It has frequently been held that in an action on a judg
ment recovered in another state against two defendants, only one
of whom was served with process, there can be no recovery even
against the one served in the absence of statutory authority for such
proceeding in the state where the judgment was rendered.12 The
reason for this rule lies in the principle that a plaintiff who sues on
a judgment must recover against all the defendants or none. The
judgment is considered an entirety and whatever constitutes a good
defense for one of the defendants operates also for the benefit of the
others.18 Where, however, by the law of a state a joint judgment
recovered against two defendants of whom but one was served is
enforceable within that state against him severally, it will sustain
an action against him in another state, whatever rule may there pre
vail as to similar domestic judgments. The rule that exonerates a
•defendant actually served with process from the obligation of a judg
ment because rendered also against another who has not been served,
and therefore is not bound, is purely technical, and when by the
local law, according to which such a judgment has been rendered,
a different rule has been established, which enforces the personal obli
gation of the defendant who has been served or who has appeared in
the action, the act of Congress requires that the same effect shall be
given to it in every other state in which it may be sued on.14
411. Fraud as Basis of Impeachment.—In the earlier cases decided
in this country it was deemed necessary for a person against whom
a judgment had been obtained by fraud to apply for relief to the
court which rendered it, or at least to go into the jurisdiction where
it was rendered, and seek a remedy,15 and in some jurisdictions, the
courts still refuse to recognize the right of one sued on a judgment
obtained in a sister state to plead as a matter of defense that the
judgment was obtained by fraud, holding that the constitutional pro
vision requiring full faith and credit to be given by each state to the
judicial proceedings of every other state would thereby be violated.16
11. Swift v. Stark, 2 Ore. 97, 88 277, 6 S. Ct. 1194, 29 U. S. (L. ed.)
Am. Dee. 463.
629. And see infra, par. 418 et seq.
12. Hanley v. Donoghue, 59 Md.
15. Note: 32 L.R,A.(N.S.) 933.
239, 43 Am. Rep. 554 (reversed, how16. Alabama Great Southern R. Co.
ever, 116 U. S. 1, 6 S. Ct. 242, 29 U. v. Hill, 139 Ga. 224, 76 S. E. 1001,
S. (L. ed.) 535) ; Watson v. Steinau, Ann. Cas. 1914D 996 and note, 43
19 R. I. 218, 33 Atl. 4, 61 A. S. R. L.R.A.(N.S-) 236; Sewall v. Sewall,
768.
122 Mass. 156, 23 Am. Rep. 299.
13. Watson v. Steinau, 19 R, I. 218,
Note : Ann. Cas. 1914D 1002.
33 Atl. 4, 61 A. S. R. 768.
The supreme court of the United
14. Hanley v. Donoghue, 116 U. S. States seems to have been responsible
'J, 6 S. Ct. 242, 29 U. S. (L. ed.) 535, for this view. Christmas v. Russell,
reversing 59 Md. 239, 43 Am. Rep. 5 Wall. 290, 18 U. S. (L. ed.) 475.
554; Renaud v. Abbott, 116 U. S. While, as seen from the above citations,
934

15 R. C. L.

JUDGMENTS

§ 411

But the weight of authority to-day is that a judgment of another
state, relied on as a cause of action, may be impeached on the ground
that it was obtained by fraud,17 unless the parties raising the ques
tion of fraud are estopped from availing themselves of it by reason
of participation in such fraud.18 In a few instances the courts, while
recognizing the general rule, have limited its application by hold
ing that the defense of fraud is not admissible unless it could have
been received in the courts of the jurisdiction wherein the judgment
was rendered.19 If in the jurisdiction in which a judgment is recov
ered the courts would enjoin a judgment obtained by fraud, an
equitable defense on the ground of fraud may be interposed in an
action on the judgment in another state in which legal and equitable
rights and remedies are administered in one court and in one form of
action.20 Since fraud may go to the very question of jurisdiction
it seems safe to say, however, that a judgment rendered in another
state may be resisted on the ground of fraud which goes to the juris
diction of the court to render the questioned judgment either with
respect of the subject matter or of the person ; or which constitutes a
fraud upon the law of the forum; or which operates to deprive the
party against whom the judgment was rendered of an opportunity
to defend the suit when he had a meritorious defense to it.1 An
illustration of the obtaining of a court decree by fraud in regard to
the jurisdiction of the court may be found in cases of divorce decrees
obtained through false assertions of residence. Such judgments may
be impeached in the courts of other states.2 So where, for the pur
pose of obtaining jurisdiction of the person, a resident of one state
is induced by false representations to go to another state, where he
is served with a summons, it has been held that the jurisdiction so
acquired by the foreign tribunal is fraudulent, and the fraud conthe Georgia courts at the present time Eng. Rul. Cas. 745.
hold that the judgment of another
Generally as to fraud as a basis for
state is not impeachable for fraud, collateral attack on a judgment see
there are early decisions in that 6tate supra, par. 329 et seq.
to the contrary. Davis v. Smith, 5
18. Dow v. Blake, 148 111. 76, 35
Ga. 274, 48 Am. Dec. 279.
N. E. 761, 39 A. S. R. 156.
17. Bimeler v. Dawson, 4 Scam.
19. Ambler v. Whipple, 139 111. 311,
(111.) 536, 39 Am. Dec. 430; Dunlap 28 N. E. 841, 32 A. S. R. 202; Borden
v. Cody, 31 la. 260, 7 Am. Rep. 129; v. Fitch, 15 Johns. (N. Y.) 121, 8 Am.
Rankin v. Goddard, 54 Me. 28, 89 Dec. 225.
Am. Dec. 718; White v. Trotter, 14
Notes: 103 A. S. R. 313; Ann. Cas.
Smedes & M. (Miss.) 30, 53 Am. Dec. 1914D 1001.
112; Eaton v. Hasty, 6 Neb. 419, 29
20. Levin v. Gladstein, 142 N. C.
Am. Rep. 365; Dobson v. Pearce, 12 482, 55 S. E. 371, 115 A. S. R. 747,
N. Y. 156, 62 Am. Dec. 152; Buford 32 L.R.A.(N.S.) 905 and note,
v. Buford, 4 Munf. (Va.) 241, 6 Am.
1. Note: 32 L.R.A.(N.S.) 939.
Dec. 511.
2. Reed v. Reed, 52 Mich. 117, 17
Notes: 103 A. S. R. 314; 32 L.R.A. N. W. 720, 50 Am. Rep. 247; Hunt v.
(N.S.) 922; Ann. Cas. 1914D 1000; 5 Hunt, 72 N. Y. 217, 28 Am. R«p. 129.
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statutes a good defense to an action, brought in the first state, on the
foreign judgment rendered by it. It seems that in such a case the
defendant is not bound to appear in the action in which such judg
ment was rendered for the purpose of moving to dismiss the proceed
ings on the ground of the fraud, and that the defense of fraud in
acquiring jurisdiction may be interposed when a legal demand is
made for the first time on the judgment.8 But there is a difference
of opinion on this point and it has also been held that this will not
be a valid defense, in the absence of facts showing an execuse for not
moving to set aside the service, and for acquiescing in the judg
ment.4
412. Effect of Record and Recitals.—The earlier view as to the
effect of foreign judgments was that the mere presumption in favor
of jurisdiction might be contradicted, but that evidence could not
be received against the affirmative recitals of jurisdictional facts in
the record.5 Thus it was held that the judgment of a sister state was
conclusive evidence of the facts stated therein 'in an action thereon
in another state, and therefore conclusive as to the jurisdiction if it
affirmatively showed personal service or appearance of the defendant,6
and that the defendant's only remedy was to apply to the court ren
dering the judgment to vacate the same.7 It is, however, now well
settled that the recitals of jurisdiction are not conclusive and do
not debar inquiry as to jurisdiction,8 and a judgment of a sister
state may be impeached for want of jurisdiction notwithstanding its
recitals,9 and for that purpose resort may be had to extrinsic evi
dence.10 Thus a judgment reciting service of process may be
3. Dunlap v. Cody, 31 la. 260, 7 Matter of Hancock, 156 Cal. 804, 106
Am. Rep. 129 and note.
Pac. 58, 134 A. S. R. 177; Forsyth v.
4. Peel v. January, 35 Ark. 331, 37 Barnes, 228 111. 326, 81 N. E. 1028,
Am. Rep. 27.
10 Ann. Cas. 710; Mastin v. Gray, 19
Note: 31 L.R.A. 205.
Kan. 458, 27 Am. Rep. 149; Gilman
5. Price v. Schaeffer, 161 Pa. St. v. Gilman, 126 Mass. 26, 30 Am. Rep.
530, 29 Atl. 279, 25 L.R.A. 699.
646; Reed v. Reed, 52 Mich. 117, 17
6. Welch v. Sykes, 3 Gilman (111.) N. W. 720, 50 Am. Rep. 247; Hoffman
197, 44 Am. Dec. 689.
v. Hoffman, 46 N. Y. 30, 7 Am. Rep.
7. Newcombe v. Peck, 17 Vt. 302, 299; Ferguson v. Crawford, 70 N. Y.
44 Am. Dec. 340.
253, 26 Am. Rep. 589; Levin v. Glad8. Underwood v. Underwood, 142 stein, 142 N. C. 482, 55 S. E. 371, 115
Ga. 441, 83 S. E. 208, L.R.A.1915B A. S. R. 747, 32 L.R.A. (N.S.) 905;
674; Price v. Schaeffer, 161 Pa. St. Price v. Schaeffer, 161 Pa. St. 530, 29
530, 29 Atl. 279, 25 L.R.A. 699; Bow- Atl. 279, 25 L.R.A. 699; Buford v.
ler v. Huston, 30 Grat. (Va.) 266, 32 Buford, 4 Munf. (Va.) 241, 6 Am.
Am. Rep. 673.
Dec. 511.
9. Old Wayne Mutual Life Ass'n v.
Note: 21 L.R.A. 858.
McDonough, 204 U. S. 8, 27 S. Ct.
And see supra, par. 408 et seq.
236, 51 U. S. (L. ed.) 345; Bigelow v.
10. Matter of Hancock, 156 Cal.
Old Dominion Copper Min., etc., Co., 804, 106 Pac. 58, 134 A. S. R 177;
225 U. S. 11l, 32 S. Ct. 641, 56 U. S. Mastin v. Gray, 19 Kan. 458, 27 Am.
(L. ed.) 1009, Ann. Cas. 1913E 875; Rep. 149; Carleton v. Bickford, 13
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impeached,11 and the defendant may plead and prove that he was not
duly served with process.12 So he may deny the authority of the
attorney who appeared for him in the original action and show that
he did not authorize any appearance.18 In such cases while the rec
ord of a judgment of a sister state showing defendant's appearance
by attorney is conclusive evidence of the attorney's appearance, it
is only prima facie evidence of his authority.14 It has even been held
that where a statute of the state in which judgment is rendered
requires an affidavit of nonresidence of the defendant in order to
sustain constructive service by publication, a court of another state,
when such judgment is brought in question, may determine that the
other court never acquired jurisdiction by reason of the failure of the
record to show the existence of a proper affidavit.15 In harmony
with these principles it has been held that recitals in proceedings for
divorce of the facts necessary to give jurisdiction may be contradicted
in a suit between the same parties in another state.16 And it may be
shown that a decree of divorce, granted by a court of another state,
although appearing on its face»to be valid, is in fact void, because
the libelant fraudulently, and in evasion of the law of his own domicil,
procured that court to exercise jurisdiction over the case.17 It seems
that where there has been an actual service of some character the
question as to the validity of service of process may within proper
limits be left to the court entering the judgment. For example a
judgment by a court of competent jurisdiction against a nonresident
defendant who was served with process while within its jurisdiction
for the purpose of attending the taking of a deposition as a party to
an action concerning the same subject matter is entitled to full faith
and credit in other states, where the question of the validity of the
Gray (Mass.) 591, 74 Am. Dec. 652; Am. Dec. 466 and note; Harshey v.
Ferguson v. Crawford, 70 N. Y. 253, Blackmarr, 20 la. 161, 89 Am. Dec.
26 Am. Rep. 589; Woodward v. Mu- 520; Dunlap v. Cody, 31 la. 260, 7
tual Reserve Life Ins. Co., 178 N. Y. Am. Rep. 129 and note; Starbuck v.
485, 71 N. E. 10, 102 A. S. R. 519.
Murray, 5 Wend. (N. Y.) 148, 21 Am.
11. Renaud v. Abbott, 116 U. S. 277, Dec. 172 and note; Vilas v. Platts6 S. Ct. 1194, 29 U. S. (L. ed.) 629; burgh, etc., R. Co., 123 N. Y. 440, 25
Underwood v. Underwood, 142 Ga. 441, N. E. 941, 20 A. S. R. 771, 9 L.R.A.
83 S. E. 208, L.R.A.1915B 674; Hall 844.
v. Williams, 6 Pick. (Mass.) 232, 17
14. Welch v. Sykes, 3 Gilman (111.)
Am. Dec. 356.
197, 44 Am. Dec. 689.
12. Gilman v. Gilman, 126 Mass. 26,
Note: 39 Am. Dec. 435.
30 Am. Rep. 646; Chicago Title, etc.,
15. Forrest v. Fey, 218 111. 165, 75
Co. v. Smith, 185 Mass. 363, 70 N. E. N. E. 789, 109 A. S. R. 249, 1 L.R.A.
426, 102 A. S. R. 350; Starbuck v. (N.S.) 740.
Murray, 5 Wend. (N. Y.) 148, 21
16. Bell v. Bell, 181 U. S. 175, 21 S.
Am. Dec. 172 and note; Price v. Ct. 551, 45 U. S. (L. ed.) 804.
Schaeffer, 161 Pa. St. 530, 29 Atl. 279,
17. Sewall v. Sewall, 122 Mass. 156,
25 L.R.A. 699.
23 Am. Rep. 299.
13. Baltzell v. Nosier, 1 la. 588, 63
937

§§ 413, 414

JUDGMENTS

15 R. C. L.

service was submitted to, and passed upon by, the court rendering
the judgment.18
413. Effect of Authentication of Judgment.—The • authentication
provided by Congress for the acts, records and judicial proceedings
in each state was intended as evidence only of the existence of such
acts and records, and not to give them any greater validity or effect
than that which they had in the state from which they were thus
accredited.19 It merely provides a mode of proving public records,
leaving them, when proved, invested with the same force and effect,
and no other, which they had at home.20 If they have locally the
faith and credit of evidence of the highest nature, that is to say con
clusive evidence, they must have the same faith and credit in every
other court.1 Even if not authenticated in the manner prescribed
by the act of Congress, a judgment may be admissible in evidence in
a particular state where it has been authenticated according to the
laws of such state.2 But when the record has not been authenti
cated in the manner directed by Congress or by the law of the state
in which the record is produced, it wijl not be admissible in evidence.
Accordingly, it has been held that a copy of the record of a judg
ment before a justice of the peace in one state, authenticated only by
his certificate as such justice, stating that it is a true copy of the file.-)
and records remaining in his office, is not admissible as evidence in
the courts of another state, not being authenticated in the mode
prescribed by the act of Congress.8
Application of Rules to Particular Judgments and Decrees
414. Judgments of Inferior Courts and of Justices of the Peace.—
There is nothing in the full faith and credit clause of the federal
constitution which touches the rank of the court or the mode of con
ducting, or preserving the evidence of, its proceedings. In the pro
visions of the act of Congress respecting the mode of authenticating
or proving the judicial proceedings the attestation of the clerk is
required and the seal of the court, if there be a seal,4 and some author
ities have held that it may be implied from this that there must
be a clerk and a judge, or a chief justice or presiding magistrate, since
it must have been well known that justices of the peace and many
18. Tootle v. McCleDan, 7 Indian Buford v. Buford, 4 Munf. (Va.) 241,
Terr. 64, 103 S. W. 766, 12 L.R.A. 6 Am. Dec. 511.
(N.S.) 941 and note.
2. In re Ellis, 55 Minn. 401, 56 N.
19. South Ottawa v. Perkins, 94 U. W. 1056, 43 A. S. R. 514, 23 L.R.A.
S. 260, 24 U. S. (L. ed.) 154. And see 287; Evans v. Cleary, 125 Pa. St, 204,
supra. par. 403, 404.
20. South Ottawa v. Perkins, 94 U.
3. Bissell v. Edwards. 5 Day
S. 260, 24 U. S. (L. ed.) 154.
(Conn.) 363, 5 Am. Dec. 166.
1. Andrews v. Montgomery, 19
4. Note: 103 A. S. R. 306.
Johns. (N. Y.) 162, 10 Am. Dec. 213;
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other inferior tribunals have no clerk, and many public boards exer
cising judicial powers have no officer that can, with any propriety,
be denominated a judge or presiding magistrate.5 According to this
view, since the proceedings of justices and similar inferior courts
cannot be authenticated or proved in the only mode required by the
law, if received in evidence in any state, they must be treated as pro
ceedings of a foreign court. Other courts, however, have held that
judgments of these inferior tribunals, although the mode of prov
ing may differ from that provided in the statutes of the United States,
must be given the same effect to which they are entitled in the state
wherein they were rendered,6 and the general rule seems to be that
when a court of competent jurisdiction has the parties to an action
legally before it and adjudicates the merits of the controversy between
them, the judgment of the court, although of inferior jurisdiction,
will bind the parties wherever the judgment is called in question,
unless there is fraud in obtaining it. Therefore the judgment of an
inferior court of a sister state will, upon being properly authenticated
or proven according to the laws or requirements of another state
where it is sought to be enforced, be deemed to be within the protec
tion of the full faith and credit clause of the constitution of the
United States.7 Under this view, where a judgment of a justice of
the peace is conclusive between parties and privies thereto, in the
state where rendered, the same effect must be given to it elsewhere,8
and it has been held that where plaintiff's cause of action is based
upon a transcript of the record of a judgment rendered by a justice of
the peace in another state, duly certified as prescribed by the statute of
the state where action is brought, such transcript is evidence prima
facie of what appears upon its face.9.
415. Judgments by Confession or on Default.—Judgments upon
default or by confession are entitled in other stales to the same faith
and credit which they have in the states where entered.19 Thus it
has been held that a judgment by confession rendered by. a court of
general jurisdiction in one state against a man and his wife may fix
her status and relation to the debt on which the action was brought,
and her liability for its payment; and in attachment proceedings
against her property instituted on the judgment in another state, sho
cannot, for the first time, set up as a defense that the debt represented
by the judgment is the debt of her husband, and that she was only
surety upon the note sued upon and merged in such judgment.11 A
5. Taylor v. Barron, 30 N. H. 78,
9. Evans v. Cleary, 125 Pa. St. 204,
64 Am. Dec. 281.
17 Atl. 440, 11 A. S. R. 886.
6. Note: 103 A. S. R. 306.
10. Note: 103 A. S. R. 324.
7. Note: 21 Ann. Cas. 1153.
11. Kingman v. Paulson, 126 Tnd.
8. Carpenter v. Pier, 30 Vt. 81, 73 507, 26 N. E. 303, 22 A. S. R. 611.
Am. Dec. 288.
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judgment duly entered in one state on a warrant of attorney is entitled
to conclusive effect in all other states,12 and a decree of a court of
competent jurisdiction taken pro confesso is conclusive in the courts
of a sister state, when such decree is offered in evidence, although it
may abound in errors and irregularities.1*
416. Decrees of Courts of Equity Generally.—The general rule is
that a decree of a court of chancery of one state, if it had jurisdic
tion, has the same effect in every other state as in the state where
it was entered,14 and accordingly may be conclusive on the merits
everywhere.15 A decree of a court of equity of another state restrain
ing a judgment creditor from bringing suit upon his judgment upon
the ground that it was fraudulently obtained will prevent the prosecu
tion in a court of another state of a suit upon the judgment referred
to in the decree. Such decree is conclusive upon parties everywhere
and in every forum in which the same matters are drawn in issue ; not
indeed as an injunction, but as a judgment of a court in another
state.16 The general rule also is that a final and unconditional decree
of a foreign court of equity for the payment of a specific sum of
money is enforceable by an action at law in this country in like
manner as final judgments of foreign courts of law.17
417. Divorce Decrees and Decrees as to Custody of Children.—
A full discussion of the full faith and credit clause as affecting foreign
divorce decrees generally is found elsewhere in this work.18 A judg
ment of a court of one state awarding the custody of minor children
in a divorce proceeding is not res judicata in a proceeding before a
court of another state, except as to facts and conditions before the
court upon the rendition of the foreign decree. As to facts and con
ditions arising subsequently thereto, it has no controlling force, and
the courts of other states are not bound thereby.19 Nor is a decree of
a court of one state awarding the custody of a child binding upon
the courts of another state under the full faith and credit clause of
the federal constitution after the child had become domiciled in the
latter state. Such a decree as to a child has no extraterritorial effect
beyond the boundaries of the state where it is rendered, and the
courts of the second state will not' remand the child to the jurisdic
tion of another state, especially where it is against the true interests
12. Teel v. Yost, 128 N. Y. 387, 28 Lynde v. Lynde, 162 N. Y. 405, 56 N.
N. E. 353, 13 L.R.A. 796 and note.
E. 979, 76 A. S. R. 332, 48 L.R.A. 679.
13. Semple v. Glenn, 91 Ala. 245, 6
16. Dobson v. Pearce, 12 N. Y. 156,
So. 46, 9 So. 265, 24 A. S. R. 894.
62 Am. Dee. 152.
14. Forrest v. Fey, 218 111. 165, 75
17. Note: 11 Ann. Cas. 659.
N. E. 789, 109 A. S. R. 249, 1 L.R.A.
18. See Divorce and Separation,
(N.S.) 740.
vol. 9, p. 508 et seq.
15. Ambler v. Whipple, 139 111. 311,
19. Ex parte Mylius, 19 N. M. 278,
28 N. E. 841, 32 A. S. R. 202; For- 142 Pac. 918, Ann. Cas. 1916B 941; In
rest v. Fey, 218 111. 165, 75 N. E. 789, re Alderman, 157 N. C. 507, 73 S. E.
109 A. S. R. 249, 1 L.R,A.(N.S.) 740; 126, 39 L.R.A.(N.S.) 988.
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of the child. The reason for this rule is found in the fact that chil
dren are the wards of the court and the right of the state rises superior
to that of the parents. Therefore, when a child changes his domicil
and becomes a citizen .of a second state, he is no longer subject to the
control of the courts of the first state.20
Actions on Foreign Judgments
418. Right of Action in General.—An action may be maintained
in each state on a judgment or decree rendered in another whenever
it creates a personal obligation for the payment of money. And it is
not within the power of a state to deprive a judgment creditor of his
right to resort to its courts for the purpose of maintaining an action
on his judgment.1 Similarly the judgments in personam of one
country can be enforced by suit in the judicial tribunals of another
country.2 A foreign judgment is considered a debt of record for the
recovery of which an action lies, although the plaintiff may have, in
the court where it was rendered, a remedy on the judgment by execu
tion.8 An action at law may be maintained to enforce payment of
sums due under a decree in equity for payment of alimony rendered
in another state, although the decree is not for a specific sum, but
for a periodic allowance, and the remedy in the state where the decree
was rendered would be by contempt proceedings in the equity court.4
An executor or administrator who has obtained a judgment within the
jurisdiction of his appointment against a debtor residing in another
state is usually considered as having the right to bring suit on such
judgment in his individual capacity in such other state.5 An action
on a judgment recovered by a lunatic in one state, suing by prochein
ami, may be maintained in another state by the lunatic suing by
the same next friend.6
20. In re Alderman, 157 N. C. 507,
4. Wagner v. Wagner, 26 R. I. 27,
73 S. E. 126, 39 ' L.R.A. (N.S.) 988. 57 Atl. 1058, 3 Ann, Cas. 578, 65
For a further discussion of the effect L.R.A. 816.
of decrees as to the custody of child5. Lewis v. Adams, 70 Cal. 403, 11
ren, see Divorce and Separation, Pac. 833, 59 Am. Rep. 423; McCully
vol. 9, p. 292 et seq. ; Habeas Corpus, v. Cooper, 114 Cal. 258, 46 Pac. 82,
vol. 12, p. 1255 et seq.
1
55 A. S. R. 66, 35 L.R.A. 492; Hall v.
1. Simpson v. Cochran, 23 la. 81, Harrison, 21 Mo. 227, 64 Am. Dec.
92 Am. Dec. 410.
225; Hare v. O'Brien, 233 Pa. St. 330,
Note : 103 A. S. R. 324.
82 Atl. 475, Ann. Cas. 1913B 624, 39
2. Bimeler v. Dawson, 4 Scam. L.R.A.(N.S.) 430 and note; Andrews
(111.) 536, 39 Am. Dec. 430; Eastern v. Avory, 14 Grat. (Va.) 229, 73 Am.
Townships Bank v. Beebe, 53 Vt. 177, Dec. 355. To the same effect, see
38 Am. Rep. 665.
Executors and Administrators, vol.
3. Davidson v. Nebaker, 21 Ind. 11, p. 449.
334, 83 Am. Dec. 350. As to actions
6. Cook v. Thornhill, 13 Tex. 293,
on judgments generally, see supra, 65 Am. Dec. 63.
par. 377 et seq.
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419. Effect of Appeal, Stay or Reversal.—The rule is well settled
that the pendency of an appeal does not prevent an action on a foreign
judgment, if the appeal does not operate as a supersedeas or stay of
proceedings in the jurisdiction, wherein it was rendered, or if there
has not been a compliance with the requisite conditions to obtain a
supersedeas.7 Since the presumption is that the law relative to the
effect of an appeal from a judgment, in the state wherein a foreign
judgment was rendered, is the same as that of the forum, if an appeal
does not by the law of the forum operate as a supersedeas the fact
that the law of the place where the judgment was rendered is otherwise
must be shown as a matter of defense. But even where an appeal from
a judgment does not in the jurisdiction where it was rendered operate
as a supersedeas or stay of proceedings, in an action on the judgment
in another jurisdiction it is in the discretion of the court to grant a
stay of proceedings or of execution until the appeal is determined.8
.Where proceedings upon a judgment are stayed by the law of the
forum where it is obtained for a certain period, the judgment creditor
will not be allowed, during such period, to proceed in another juris
diction, in an action founded upon such judgment, and the object
whereof is to obtain its satisfaction by applying thereto the assets
of his debtor within this latter jurisdiction.9 But the mere pendency
of a motion for a new trial before the time for appeal from a judg
ment has expired does not prevent an action on such judgment in
another state.10 If the first judgment is reversed after suit has been
brought and judgment recovered on it in a foreign jurisdiction the
defendant is entitled to have the second judgment reversed by audita
querela, or a writ of error coram nobis, or other appropriate proceed
ings.11
420. Law Governing Limitation of Action.—The statute of limita
tions of the state in which a suit is brought on a judgment governs
the right to bring such suit, and this is true whether the judgment be
of a sister state 12 or of a foreign nation.1* Where all remedy on a
7. Spencer v. Barnes, 65 Ore. 231, 312, 10 U. S. (L. ed.) 177; Christ132 Pac. 707, Ann. Cas. 1915A 1287 mas v. Russell, 5 Wall. 290, 18 U. S.
and note; Merchants' Ins. Co. v. De (L. ed.) 475; Hepler v. Davis, 32 Neb.
Wolf, 33 Pa. St. 45, 75 Am. Dec. 577. 556, 49 N. W. 458, 29 A. S. R. 457, 13
Notes: 103 A. S. R. 323; Ann. Cas. L.R.A. 565; Napier v. Sidiere, Speers
1915A 1289.
Eq. (S. C.) 215, 40 Am. Dec. 613. As
8. Note: Ann. Cas. 1915A 1289.
to limitations in actions on domestic
9. Briggs v. Spencer, 3 Rob. (La.) judgments, see supra, par. 382, 383.
265, 38 Am. Dec. 239.
And see generally, Limitation of Ac10. Spencer v. Barnes, 65 Ore. 231, tions.
132 Pac. 707, Ann. Cas. 1915A 1287
13. Williams v. Preston, 3 J. J.
and note.
Marsh. (Ky.) 600, 20 Am. Dec. 179;
11. Merchants' Ins. Co. v. De Wolf, Hepler v. Davis, 32 Neb. 556, 49 N.
33 Pa. St. 45, 75 Am. Dec. 577.
W. 458, 29 A. S. R. 457, 13 L.R.A.
12. M'Elmoyle v. Cohen, 13 Pet. 565.
942

15 R. C. L.

JUDGMENTS

§ 421

judgment has not been destroyed by the statute of limitations of
the state where it is rendered, and the judgment is not dead, an action
may be maintained therebn in the courts of another state, and the
statute of limitations of the latter state applies.14 On the other hand
where an action is brought on a judgment rendered in a sister state,
the statute of limitations of such state will not operate to prevent the
suit, and this is true both in regard to a statute simply raising a
presumption of payment by lapse of time and as to a statute limiting
the time within which an action may be brought.15 The reason for
this rule is that the right of action is not barred by the statute of
limitations, the effect of which is to bar the remedy in the state m
which the statute has been enacted. Pertaining to the remedy only
a statute of limitations will not follow the right of action into another
jurisdiction and affect it there. The distinction is that the law of the
state in which a right is created governs the creation, existence and
extinction of that right, but that laws which relate purely to the remedy
are no part of the right, and hence are not binding upon courts of
other jurisdictions when passing upon the rights of the parties.16
Where a judgment recovered in one state is there revived against the
defendant, without jurisdiction of his person, and after his removal
to another state, such revivor will not prevent the running of the
statute of limitations against the revived judgment in the latter state.17
It should also be noted that a judgment entered on a cause of action
within the time permitted by the laws of the state cannot be defeated
in another state because the statute of limitations of the latter had
barred the debt before the judgment was entered.18 The supreme
court of the United States has held that a law of one state provid
ing that judgments recovered in other states against the citizens of
such state should not be enforced in the tribunals of that state if the
cause of action which was the foundation of the judgment would
have been barred in its tribunals by its statute of limitations was
unconstitutional as an attempt to give operation to the statute of
limitations of that state in all the other states of the Union.19
42 1. Form of Action.—Either assumpsit or debt will lie on a judg
ment of a court of a foreign nation,20 but assumpsit will not lie on a
14. Berkley v. Tootle, 163 Mo. 584, 105 N. W. 698, 113 A. S. R. 472, 3
63 S. W. 681, 85 A. S. R. 587.
L.R.A.(N.S.) 449.
15. Hendricks v. Comstoek, 12 Ind.
19. Christmas v. Russell, 5 Wall.
238, 74 Am. Dec. 205. •
290, 18 U. S. (L. ed.) 475.
16. Morrow v. Atlanta, etc., R. Co., on
„
.
„
ctVoO224' 66 S- ^ ™' 19
" B- ^S^^W^red3) %
17. Hepler v. Davis, 32 Neb. 556, buttock v. Allen, 8 Mass 273, 5 Am.
49 N W. 458, 29 A. S. R. 457, 13 Dec. 105; Eastern Tps. Bank v. BeeL.R.A. 565.
be, 53 Vt. 177, 38 Am. Rep. 665 and
18. Cuykendall v. Doe, 129 la. 453, note; Godard v. Gray, L. R. 6 Q. B.
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judgment of a sister state, debt being the proper form of action.1 So
a court of equity may take jurisdiction of a suit to enforce a decree of
a sister state, and will compel all persons interested in the subject mat
ter of the decree to be brought before the court.2 It has been held that
where a party seeking to enforce a judgment of a sister state has by
fraud obtained real property of the defendant without the state on
which he held a deed of trust to secure the debt on which the judgment
was based, the parties should be restored to the positions they occupied
before the fraud was committed, or the value of the property should
be set off against the judgment, with a decree for the excess if any,
in favor of the defendant.8
422. Requisites and Sufficiency of Declaration or Complaint Gen
erally.—In bringing suit on a foreign judgment it is customary to
aver that the judgment was duly rendered,4 and it seems that it will
not suffice merely to aver that the "judgment was rendered." 5 On
the other hand it has been held that an averment is sufficient which
alleges that "said judgment was then and there duly given, made and
entered." * A complaint on a foreign judgment has been held bad on
demurrer if it sets out merely the copy of the record of a judgment,
but none of the pleadings in the cause, and does not in any manner
disclose what was the cause of action or the subject of controversy.7
So it has been declared that a complaint upon a judgment recovered
in another state containing a copy of a note and power of attorney
upon which the judgment was rendered before the maturity of the
note is insufficient, in the absence of any allegation of law authorizing
the rendition of such judgment, to sustain an attachment issued
upon an affidavit stating no ground of claim except by reference to
such complaint.8 In an action on a judgment of another state, if
the plaintiff files with his petition a transcript consisting of a declara
tion in assumpsit and the judgment thereon, he is not precluded from
offering in evidence on the trial a further or amended transcript con
taining, in addition to the declaration and judgment contained in
the first transcript, a copy of the original writ or summons, and the
139, 40 L. J. Q. B. 62, 24 L. T. N. S. 39 S. E. 225, 86 A. S. R. 908.
89, 19 W. R. 348, 5 Eng. Rul. Cas.
4. Kunze v. Kunze, 94 Wis. 54, 68
726 and note.
N. W. 391, 59 A. S. R. 857.
1. Belford v. Woodward. 158 111.
5. Strecker v. Railson, 16 N. D. 68,
122, 41 N. E. 1097, 29 L.R.A. 593; 111 N. W. 612, 8 L.E.A.(N.S.) 1099.
Andrews v. Montgomery, 19 Johns.
6. Doro v. Thornburgh, 90 Cal. 64,
(N. Y.) 162, 10 Am. Dec. 213. And 27 Pac. 30, 25 A. S. R. 100 and note,
see Actions, vol. 1, p. 335 et seq. ; ' 7. Ashley v. Laird, 14 Ind. 222, 77
Assumpsit, vol. 2, p. 747 et seq.
Am. Dec. 67.
2. Fletcher v. Ferrel, 9 Dana (Ky.)
8. Thomas v. Pendleton, 1 S. D. 150,
372, 35 Am. Dec. 143.
46 N. W. 180, 36 A. S. R. 726.
3. Vaught v. Meador, 99 Va. 569,
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service thereon.9 While an amended transcript in this manner may
be permitted to be filed, a plaintiff suing on a judgment of another
state does not necessarily have a right to amend his declaration, and
it has been held that where the record of a judgment of a sister
state shows that one of the two defendants sued in the action in the
sister state was not served, and did not appear therein, the plaintiff
in the action on such judgment cannot amend his declaration by
striking out the name of such defendant.10
423. Averments of Jurisdiction.—When a suit is brought on a
judgment of a sister state or a foreign country it is usually held to be
necessary to aver that the court rendering judgment was a court of
general jurisdiction, or that it had jurisdiction of the subject matter
of the judgment and of the person of the defendant,11 though there
are decisions to the effect that such averment is not essential.12
According to some authorities it is sufficient if on the face of the
complaint it appears that the court rendering the judgment was a
court of general jurisdiction,18 and if it is averred that the judgment
was rendered by the circuit court of a designated county of the state,
the title of the court may be considered sufficient as an allegation
of the general jurisdiction of the court.14 On this point, however,
the authorities are divided and decisions to the contrary exist.15 It
has been said that the judgment roll must affirmatively show juris
diction where an action is brought on a foreign judgment,16 but
the more correct statement of the law seems to be that in an action on
a foreign judgment rendered in a court of limited jurisdiction, the
jurisdiction must be affirmatively shown.17 When it satisfactorily
appears that a judgment on which an action is brought was one of
a court of general jurisdiction of another state, the jurisdictional
facts need not be pleaded.18 For example, if it is alleged that the
9. Latterett v. Cook, 1 1a. 1, 63 20 Am. Dec. 179.
Am. Dee. 428.
13. Note: Ann. Cas. 1913B 1193.
10. Hall v. Williams, 6 Pick.
Specklemeyer v. Dailey, 23
Neb. 101, 36 N. W. 356, 8 A. S. R.
(Mass.) 232, 17 Am. Dee. 356.
11. Gebhard v. Garnier, 12 Bush 119.
15. State v. Grimm, 239 Mo. 340,
(Ky.) 321, 23 Am. Rep. 721; Mont
gomery v. Consolidated Boat Store 143 S. W. 450, Ann. Cas. 1913B 1188
Co., 115 Ky. 156, 72 S. W. 816, 103 and16.note.
v. Spokane Hy
A. S. R. 302; State v. Grimm, 239 draulicCunningham
Min. Co., 20 Wash. 450, 55
Mo. 340, 143 S. W. 450, Ann. Cas. Pac. 756, 72 A. S. R. 113.
1913B 1188 and note; Specklemeyer v.
17. Gay v. Lloyd, 1 G. Greene (1a.)
Dailey, 23 Neb. 101, 36 N. W. 356, 8 78, 46 Am. Dec. 499.
A. S. R. 119.
18. Kunze v. Kunze, 94 Wis. 54, 68
12. Butcher v. Brownsville Bank, 2 N. W. 391, 59 A. S. R. 857.
Kan. 70, 83 Am. Dec. 446; Williams
Note: 27 Am. Dec. 144.
v. Preston! 3 J. J. Marsh. (Ky.) 600,
R. C. L. Vol. XV.—60.
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court in which the judgment was rendered was a court of general
jurisdiction, and that the summons and a copy of the complaint were
duly and personally served upon the defendant, sufficient facts are
stated to admit in evidence a certified copy of the judgment roll in
said action, although the complaint in that action fails to state, in
terms, that the defendant, a corporation, was doing business in the state
wherein the judgment was rendered, or had an agent therein when the
action was commenced.19 So it has been held that a complaint in
an action on a judgment which sets forth the court in which it was
rendered, the place at which the court was held, the names of the par
ties in favor of and against whom it was entered, the date of the
rendition, and the sum recovered, contains every essential averment,
and a demurrer which challenges the sufficiency of the averments
therein is bad.20 When an action is brought on a judgment of a jus
tice of the peace of a sister state, it is usually necessary to aver the facts
showing that such court had jurisdiction, both of the subject matter
and of the person of the defendant, unless the law provides for a
statutory form of pleading which is strictly followed.1 This principle
applies generally to judgments of all courts of special or limited juris
diction.2 But in a suit on a justice's judgment recovered in the
same state where the amount, date and place of the recovery, and the
justice's name and office, are alleged, no further averment of juris
dictional facts is necessary.8
424. General Defenses.—As a general rule whatever pleas and
defenses would be available in an action on a judgment in the state
where it was rendered are available in any court in the United States
in reference to such judgment.4 The converse of this, that no grounds
of defense can be relied on against the enforcement of a decree of a
sister state, which would not be permitted to prevail in the state in
which the decree was rendered, has also been asserted.5 Thus a
judgment may be attacked for fraud in other states if attackable on
that ground in the state where entered,6 but if the defense of fraud
19. Gude v. Dakota Fire, etc., Ins. 20 S. Ct. 506, 44 U. S. (L. ed.) 619;
Co., 7 S. D. 644, 65 N. W. 27, 58 A. Fauntlerov v. Lum, 210 U. S. 230. 28
S. R. 860.
S. Ct. 641, 52 U. S. (L. ed.) 1039;
20. Kaufman v. Richardson, 142 Bank of North America v. Wheeler,
Ala. 429, 37 So. 673, 110 A. S. R. 40, 28 Conn. 433, 73 Am. Dec. 683; Fire4 Ann. Cas. 168.
men's Ins. Co. v. Thompson, 155 111.
1. Streeker v. Railson, 16 N. D. 68, 204, 40 N. E. 488, 46 A. S. R. 335;
111 N. W. 612, 8 L.R.A.(N.S.) 1099. Ferguson v. Crawford, 70 N. Y. 253,
Note: 27 Am. Dec. 149.
26 Am. Rep. 589; Pennywit v. Foote,
2. Streeker v. Railson, 16 N. D. 68, 27 Ohio St. 600, 22 Am. Rep. 340;
111 N. W. 612, 8 L.R.A.(N.S.) 1099. Baxley v. Linah, 16 Pa. St. 241, 55
3. Stiles v. Stewart, 12 Wend. (N. Am. Dec. 494.
Y.) 473, 27 Am. Dec. 142 and note.
Note: 103 A. S. R. 323.
4. Hampton v. M'Connel, 3 Wheat.
5. Fletcher v. Ferrel, 9 Dana (Ky.*
♦34, 4 U. S. (L. ed.) 378; Hancock 372, 35 Am. Dec. 143.
Nat. Bank v. Farnum, 176 U. S. 640,
6. Borden v. Fitch, 15 Johns. (N.
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would not be available in the state in which the judgment was ren
dered, it cannot be resorted to in other states in proceedings on such
judgment.7 A plea of the statute of limitations may be interposed in
a suit on a foreign judgment.8 In accordance with the general rule
as to the conclusiveness of judgments of sister states whatever mat
ters would have constituted a good defense to the original action
cannot ordinarily be admitted as a defense in a suit elsewhere on
such judgment, for a court will not assume to try again on the merits
a cause which has been properly adjudicated in the tribunal of a sister
state.9
425. Want of Jurisdiction.—When a defendant is sued on a for
eign judgment the question of jurisdiction cannot be raised by a
general demurrer to the declaration, for it will be presumed that the
court had jurisdiction until the contrary is shown by proof under
a proper plea.10 The general rule is that the want of jurisdiction
on the part of a court of general powers to render judgment must be
pleaded by the defendant in an action upon the judgment, unless the
defect in jurisdiction affirmatively appears from the record, in which
ease objection may be taken to the admission of the record in evi
dence.11 Accordingly it has been ruled that a plea in an action
on a judgment of a sister state denying the jurisdiction of the court
to render it must by positive and certain averments negative every
fact from which jurisdiction could be presumed.12 In an action on
a foreign judgment, an answer is insufficient which does not allege
want of jurisdiction of the person or subject matter of the contro
versy, but alleges simply that the judgment was rendered without
jurisdiction, because rendered upon a complaint which, upon its face,
disclosed no cause of action.18 Pleas in bar of suits on judgments of
sister states must deny, by clear and positive averments, every fact
which would go to show jurisdiction, whether with reference to the
person or the subject matter.14
426. Pleas of Nil Debet and Nul Tiel Record.—The supreme court
of the United States in an early case drew the distinctions between
Y.) 121, 8 Am. Dee. 225; Levin v.
10. Ferry v. Miltimore Elastic Steel
Gladstein, 142 N. C. 482, 55 S. E. 371, Car Wheel Co., 71 Vt. 457, 45 Atl.
115 A. S. R. 747, 32 L.R.A.(N.S-) 1035, 76 A. S. R. 787. As to pre905.
sumptions of jurisdiction, see supra,
7. Dobson v. Pearce, 12 N. Y. 156, par. 365.
62 Am. Dec. 152.
11. Jarvis v. Robinson, 21 Wis. 523,
8. Arringtdn v. Arrington, 127 N. 94 Am. Dec. 560. As to pleading in
C. 190, 37 S. E. 212, 80 A. S. R. 791, general, see Pleading.
52 L.R.A. 201. Generally as to limi12. Welch v. Sykes, 3 Gilman (111.)
tations in actions on judgments, see 197, 44 Am. Dec. 689.
supra, par. 382. See also generally,
13. Williams v. Renwick, 52 Ark.
Limitation of Actions.
160, 12 S. W. 331, 20 A. S. R. 158.
9. Note: Ann. Cas. 1914D 1002.
14. Latterett v. Cook, 1 la. 1, 63
And see supra, par. 407 et seq.
Am. Dec. 428.
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actions on judgments of sister states and of foreign nations and denned
the pleas appropriate in each case to deny the existence of the judg
ment. The pleadings in an action are governed by the dignity of
the instrument on which it is founded. If it is a record, conclusive
between the parties, it cannot be denied but by the plea of nul tiel
record; if not conclusive, a plea of nil debet is available.15 Hence the
plea of nil debet is considered a proper plea in an action on a judg
ment of a foreign nation,16 for where the judgment declared on is that
of a foreign court, it is not treated as a record. For this reason it
is also the rule that a plea of nul tiel record is not a proper plea to
deny the existence of the judgment,17 On the other hand the plea
of nil debet to an action brought on a judgment obtained in a court
of another state is generally held inadmissible,18 if the judgment was
rendered after personal service of process upon the judgment debtor.19
In such cases the proper plea of the general issue is nul tiel record.20
It seems that under a plea of nil debet in an action on a judgment
the defendant may show want of jurisdiction in the court to render
the judgment.1
427. Allowance and Rate of Interest.—There is considerable con
flict of opinion upon the question whether, in an action in one state
upon a judgment recovered in another, the law of the former or of the
latter ought to prevail, as to the right to interest, and as to the rate at
which it shall be computed.2 The general rule appears to be that in an
action on a judgment of another state the law of the forum, rather
than that of the place where the judgment was rendered, will govern.8
In an action upon a judgment rendered in another state interest
may be recovered thereon, although the judgment sued on does not
of itself purport to bear interest, and there is no proof of a statute
of such state authorizing the collection of interest oh judgments ren15. Mills v. Duryee, 7 Craneh 481, H. 9, 72 Am. Dec. 319, in which it was
3 U. S. (L. ed.) 411. As to the plea held that nil debet is a good plea in
of nul tiel record in actions on domestic debt on a judgment rendered in anjudgments, see supra, par. 384.
other state and that even where re16. Mills v. Duryee, 7 Cranch 481, garded as not a good plea on demurrer
3 U. S. (L. ed.) 411.
it cannot be objected to after verdict.
17. Williams v. Preston, 3 J. J.
19. Note: 32 L.R.A.(N.S.) 932.
Marsh. (Ky.) 600, 20 Am. Dec. 179;
20. Davis v. Lane, 2 Ind. 548, 54
Hall v. Williams, 6 Pick. (Mass.) 232, Am. Dec. 458; Shumwav v. Stillman,
17 Am. Dec. 356.
4 Cow. (N. Y.) 292, 15 Am. Dec. 374.
18. Armstrong v. Carson, 2 Dall.
1. Hall v. Williams, 6 Pick. (Mass.)
302, 1 U. S. (L. ed.) 391; Mills v. 232, 17 Am. Dec. 356.
Duryee, 7 Cranch 481, 3 U. S. (L. ed.)
2. Note: 56 L.R.A. 309.
411; Davis v. Lane, 2 Ind. 548, 54 3. Notes: 91 A. S. R. 736; 48 '
Am. Dec. 458.
L.R.A. 632; 56 L.R.A. 31L
Note: 103 A. S. R. 323.
But see Wright v. Boynton, 37 N.
948

15 R. C. L.

JUDGMENTS

§§ 428, 429

dered therein.4 The fact that the foreign judgment itself provides
for interest at a certain rate until paid does not seem to have much
effect in determining whether interest is allowable.5 There are, how
ever, cases which adhere to the view that the questions whether interest
is recoverable at all on the amount of the judgment, and, if so, at what
rate, are to be determined by the law of the place where the judgment
is rendered. The theory upon which these cases proceed is that inter
est when allowed as damages is allowed as a recompense for the
delay of the judgment debtor in satisfying his obligation, and the
damage occasioned by this delay is dependent upon the value of
money at the place where performance was due, that is to say, at the
place where the judgment was rendered and it is, therefore, by the
law of that place that the interest allowable is determined.6
428. Equitable Relief against Foreign Judgments.—The courts of
one state may enjoin a citizen thereof from enforcing the collection
of a judgment which he obtained in the courts of another state, and
which he is endeavoring to collect in such other state.7 Thus a bill
in equity may be brought to enjoin a judgment procured through
fraud in another state.8 It has also been decided that an injunction
against proceedings under a judgment in one state, obtained upon a
judgment in another state, which has subsequently been reversed, will
be granted when the defendant is guilty of no laches in the assertion
of his rights.' An injunction will not issue, however, against the
use in one state of a judgment of another state, on the ground that it
was obtained by false and fraudulent evidence.10 It seems also that
a court of equity will not annul and set aside, on the ground of
fraud, a decree of a court of probate of another state granting letters
of administration upon a succession.11
XVIII. Res Judicata
Introductory
429. Statement and General Consideration of Doctrine.—The doc
trine of res judicata is a principle of universal jurisprudence form4. Olson
Veazie, 9 Wash. 481, 37 Ann. Cas. 1913E 875; Gray v. RichPac. 677, 43 A. S. R. 855.
mond Bicycle Co., 167 N. Y. 348, GO
5. Note: 91 A. S. R. 737.
N. E. 663, 82 A. S. R. 720; Levin v.
6. Note: 91 A. S. R. 735. General- Gladstein, 142 N. C. 482, 55 S. E. 371,
ly as to interest on judgments, see 115 A. S. R. 747, 32 L.R.A.(N.S.)
Interest, ante, par. 12, 13.
905 and note.
7. Engel v. Scheuerman, 40 Ga. 206,
9. McJilton v. Love, 13 Hl. 486, 54
2 Am. Rep. 573.
Am. Dec. 449.
8. Harshey v. Blackmarr, 20 la. 161,
Notes: 30 L.R.A. 563; Ann. Cas.
89 Am. Dec. 520; Old Dominion Cop- 1913A 469.
per Mining, etc., Co. v. Bigelow, 203
10. Metcalf v. Gilmore, 59 N. H.
Mass. 159, 89 N. E. 193, 40 L.R.A. 417, 47 Am. Rep. 217.
(N.S.) 314, affirmed 225 U. S. 111, 32
11. Simmons v. Saul, 138 U. S. 439,
S. Ct. 641, 56 U. S. (L ed.) 1009, 11 S. Ct. 369, 34 U. S. (L. ed.) 1054.
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ing part of the legal systems of all civilized nations. It may be said
to inhere in them all as an obvious rule of expediency and justice.12
Briefly stated, this doctrine is that an existing final judgment or
decree 18 rendered upon the merits,14 and without fraud or collusion,'5
by a court of competent jurisdiction,16 upon a matter within its juris
diction, is conclusive of the rights of the parties or their privies,15
12. Note: 11 L.R.A.(N.S.) 654.
213; Jerico v. Underhill, 67 Vt. 85, 30
13. Fuller v. Metropolitan Life Ins. Atl. 690, 48 A. S. R. 804 ; Matter of
Co., 68 Conn. 55, 57 A. S. R. 84. As Clifford, 37 Wash. 460, 79 Pac. 1001,
to what constitutes such a final judg- 107 A. S. R. 819; Burner v. Hevener,
ment or decree as may be appealed 34 W. Va. 774, 12 S. E. 861, 26 A. S.
from, see Appeal and Error, vol. 2, R. 948; Stewart v. Northern Assur.
p. 39 et seq.
Co., 45 W. Va. 734, 32 S. E. 218, 44
14. And see infra, par. 431.
L.R.A. 101.
15. Wernwag v. Pawling, 5 Gill & J.
Notes: 96 Am. Dec. 776; 7 L.R.A.
(Md.) 500, 25 Am. Dec. 317; Howard 578.
v. Huron, 5 S. D. 539, 59 N. W. 833,
As to collateral attack on judgments
26 L.R.A. 493. Generally as to fraud for want of jurisdiction, see supra, par.
or collusion as ground for collaterally 316 et seq. As to the judgments of
impeaching a judgment, see supra, par. particular courts as res judicata, see
329 et seq.
infra, par. 462 et seq.
16. Aspden v. Nixon, 4 How. 467,
17. Hopkins v. Lee, 6 Wheat. 109,
11 U. S. (L. ed.) 1059; Gilbert v. 5 U. S. (L. ed.) 218; Bank of United
American Surety Co., 121 Fed. 499, States v. Beverly, 1 How. 134, 11 U.
57 C. C. A. 619, 61 L.R.A. 253; S. (L. ed.) 75; Aspden v. Nixon, 4
Stephenson v. Bird, 168 Ala. 363, 53 How. 467, 11 U. S. (L. ed.) 1059;
So. 92, Ann. Cas. 1912B 249; Pioneer Columb v. Webster Mfg. Co., 84 Fed.
Land Co. v. Maddux, 109 Cat. 633, 42 592, 50 U. S. App. 264, 28 C. C. A.
Pac. 295, 50 A. S. R. 67; Forrest v. 225, 43 L.R.A. 195; Gilbert v. AmeriFey, 218 111. 165, 75 N. E. 789, 109 can Surety Co., 121 Fed. 499, 57 C.
A. S. R. 249, 1 L.R.A.(N.S.) 740; C. A. 619, 61 L.R.A. 253; White v.
People v. Amos, 246 111. 299, 92 N. Martin, 1 Port. (Ala.) 215, 26 Am.
E. 857, 138 A. S. R. 239; Ashley v. Dec. 365; Irwin v. Sprotlin, 127 Ga.
Laird, 14 Ind. 222, 77 Am. Dec. 67 240, 55 S. E. 1037, 9 Ann. Cas. 341;
and note; Greene v. Greene, 2 Gray People v. Amos,- 246 111. 299, 92 N. E.
(Mass.) 361, 61 Am. Dec. 454; Horton 857, 138 A. S. R. 239; Coffin v. Knott,
v. Howard, 79 Mich. 642, 44 N. W. 2 G. Greene (la.) 582, 52 Am. Dec.
1112, 19 A. S. R. 198; Young v. Byrd, 537; Embden v. Lisherness, 89 Me.
124 Mo. 590, 28 S. W. 83, 46 A. S. R. 578, 36 Atl. 1101, 56 A. S. R. 442;
461; Sackett v. Montgomery, 57 Neb. Martin v. Evans, 85 Md. 8, 36 Atl.
424, 77 N. W. 1083, 73 A. S. R. 522; 258, 60 A. S. R. 292, 36 L.R.A. 218;
Le Guen v. Gouverneur, 1 Johns. Young v. Byrd, 124 Mo. 590, 28 S. W.
Cas. (N. Y.) 436, 1 Am. Dec. 121; 83, 46 A. S. R. 461; MeReady v. RogKinnier v. Kinnier, 45 N. Y. 535, 6 ers, 1 Neb. 124, 93 Am. Dec. 333;
Am. Rep. 132; Springer v. Shavendor, Towns v. Nims, 5 N. H. 259, 20 Am.
116 N. C. 12, 21 S. E. 397, 47 A. S. R. Dec. 578; Blair v. Bartlett, 75 N. Y.
791, 33 L.R.A. 772; Klingensmith v. 150, 31 Am. Rep. 455; Lee v. Giles,
Bean, 2 Watts (Pa.) 486, 27 Am. Dee. 1 Bailey L. (S. C.) 449, 21 Am. Dec.
328; Lee v. Giles, 1 Bailey L. (S. C.) 470; Manldin v. Greenville. 53 S. C.
449, 21 Am. Dec. 476; Mauldin v. 285, 31 S. E. 252, 69 A. S. R, 855.
Greenville, 53 S. C. 285, 31 S. E. 252, 43 L.R.A. 101; Howard v. Huron, 5
69 A. S. R. 855, 43 L.R.A. 101; Tad- S. D. 539, 59 N. W. 833, 26 L.R.A.
lock v. Eccles, 20 Tex. 782, 73 Am. Dec. 493; Tadlock v. Eccles, 20 Tex. 782,
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in all other actions or suits in the same or any other judicial tribunal
of concurrent jurisdiction,18 on the points and matters in issue in
the first suit.19 To adopt the language of the English court in
announcing the doctrine in an early case, and which has been fre
quently repeated by the courts, the judgment of a court of concur
rent jurisdiction, directly upon the point, is as a plea, a bar, or as
evidence, conclusive, between the same parties, upon the same mat
ter, directly in question in another court.20 In speaking of this rule
and the distinctions which appear therein, it has been said that this
brief but comprehensive summary furnishes a rule for every case
that' any complication of circumstances can produce.1 At the outset
of the consideration of the doctrine of res judicata it must be noted
that there is a wide difference between the effect of a judgment as a
bar to estoppel against the prosecution of a second action upon the
same claim or demand, and its effect as an estoppel in another action
between the same parties upon a different claim or cause of action. In
the former case, the judgment, if rendered upon the merits, constitutes
73 Am. Dec. 213; Chrisman r. HarNotes: 96 Am. Dec. 776; 3 L.R.A.
man, 29 Grat. (Va.) 494, 25 Am. Rep. 142; 7 L.R.A. 577.
387.
And see infra, par. 438 et seq.
Note: 3 L.R.A. 142.
20. McCall v. Carpenter,- 18 How.
And see infra, par. 481 et seq.
297, 15 U. S. (L. ed.) 389; Caujolle
18. People v. Amos, 246 111. 299, 92 v. Ferrie, 13 Wall. 465, 20 U. S.' (L.
N. E. 857, 138 A. S. R. 239; Graves v. ed.) 507; Johnson Steel Street Rail
Graves, 132 1a. 199, 109 N. W. 707, 10 Co. v. Wharton, 152 U. S. 252, 14 S.
Ann. Cas. 1104, 10 L.R.A. (N.S.) 216; Ct. 608, 38 U. S. (L. ed.) 429; CleveGreene v. Greene, 2 Grav (Mass.) 361, land v. Creviston, 93 Ind. 31, 47 Am.
61 Ain. Dec. 454; Tadlor'k v. Eccles, 20 Rep. 367; Dufour v. Cnmfranc, 11
Tex. 782, 73 Am. Dec, 213; Williams v. Mart. O. S. (La.) 607, 13 Am. Dec.
Williams, 63 Wis. 58, 23 N. W. 110, 300; Tavlor v. Larkin, 12 Mo. 103, 49
53 Am. Rep. 253.
Am. Dec. 119 ; Towns v. Nims, 5 N. H.
19. Russell v. Place, 94 U. S. 606, 259, 20 Am. Dec. 578; King v. Chase,
24 U. S. (L. ed.) 214; Lander v. Mer- 15 N. H. 9, 41 Am. Dec. 675; McDoncantile Bank, 186 U. S. 458, 22 S. Ct. aid v. Grand Trunk R. Co., 71 N. H.
908, 46 U. S. (L. ed.) 1247; Elmore 448, 52 Atl. 982, 93 A. S. R. 550, 59
Guillian v. Henderson-Mizell Mercan- L.R.A. 448; Gardner v. Buekbee, 3
tile Co., 179 Ala. 548, 60 So. 820, 43 Cow. (N. Y.) 120, 15 Am. Dec. 256:
L.R.A. (N.S.) 950; Agnew v. McElroy, Marsh v. Pier, 4 Rawle (Pa.) 273, 26
10 Smedes & M. (Miss.) 552, 48 Am. Am. Dec. 131; Souter v. Baymore, 7
Dec. 772; State v. Corron, 73 N. H. Pa. St. 415, 47 Am. Dec. 518; Lentz
434, 62 Atl. 1044, 6 Ann. Cas. 486; v. Wallace, 17 Pa. St. 412, 55 Am.
Dobson v. Pearce, 12 N. Y. 156, 62 Dec. 569; Allen v. International Text
Am. Dec. 152; Blair v. Bartlett, 75 N. Book Co.. 201 Pa. St. 579, 51 Atl. 323,
Y. 150, 31 Am. Rep. 455: Klingen- 88 A. S. P. 834; Jones v. Weathersbee,
smith v. Bean, 2 Watts (Pa.) 486, 27 4 Strob. L. (S. C.) 50, 51 Am. Dec.
Am. Dec. 328; Jerico v. Underhill, 67 653; Williams v. Williams, 63 Wis. 58,
Vt. 85, 30 Atl. C90, 48 A. S. R. 804; 23 N. W. 110, 53 Am. Rep. 253.
Chrisman v. Harman, 29 Grat. (Va.)
Notes: 11 L.R.A. 311; 5 Ann. Cas.
494, 26 Am. Rep. 387; Burner v. Heve- 78; 11 Eng. Rul. Cas. 7.
ner, 34 W. Va. 774, 12 S. E. 861, 26
1. Lentz v. Wallace, 17 Pa. St. 412,
A S. R. 948.
55 Am. Dec. 569.
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an absolute bar to a subsequent action. It is a finality as to the claim
or demand in controversy concluding parties and those in privity
with them, not only as to every matter which was offered to sustain
or defeat the claim or demand, but as to any other admissible matter
which might have been offered for that purpose.2 Where, however,
the second action between the same parties is upon a different claim or
demand, the judgment in the prior action operates as an estoppel only
as to those matters in issue or points controverted, upon the deter
mination of which the finding or verdict was rendered. In all cases,
therefore, where it is sought to apply the estoppel of a judgment, ren
dered upon one cause of action to matters arising in a suit upon a
different cause of action, the inquiry must always be as to the point or
question actually litigated and determined in the original action,
not what might have been thus litigated and determined. Only upon
such matters is the judgment conclusive in another action.8 In order
that a judgment may operate as a bar to the prosecution of a second
action and conclude parties and privies as to all matters which might
have been litigated in the first action, there must be identity of the
subject matter of the suit,4 of the cause of action,5 of the persons and
parties,6 and of the capacity in which the parties appear as liti2. Cromwell v. Sac County, 94 U. A. S. R. 84; Hanna v. Read, 102 111.
S. 351, 24 U. S. (L. ed.) 195.
596, 40 Am. Rep. 608; Wright v. GrifAnd see infra, par. 438 et seq.
fey, 147 111. 496, 35 N. E. 732, 37 A.
3. Cromwell v. Sac County, 94 U. S. R. 228; Markley v. People, 171 111.
S. 351, 24 U. S. (L. ed.) 195; Fuller 260, 49 N. E. 502, 63 A. S. R. 234;
v. Metropolitan Life Ins. Co., 68 Benz v. Hines, 3 Kan. 390, 89 Am.
Conn. 55, 35 Atl. 766, 57 A. S. R. Dec. 594; Clifton v. Meuser, 88 Kan.
84. And see infra, par. 450 et seq. 408, 129 Pac. 159, 43 L.R.A.(N.S.)
4. Markley v. People, 171 111. 260, 124; Slocomb v. De Lizardi, 21 La.
49 N. E. 502, 63 A. S. R. 234; Coffin Ann. 355, 99 Am. Dec. 740; Newhall
v. Knott, 2 G. Greene (1a.) 582, 52 v. Enterprise Min. Co., 205 Mass. 585,
Am. Dec. 537; Benz v. Hines, 3 Kan.
N. E. 905, 137 A. S. R. 461; Mc390, 89 Am. Dec. 594; Balio v. Wilson, 91
12 Mart. O. S. (La.) 358, 13 Am. Ready v. Rogers, 1 Neb. 124, 93 Am.
Dec. 376; Cecil v. Cecil, 19 Md. 72, Dec. 333; Ferebee v. Sawyer, 167 N.
81 Am. Dec. 626 and note; Mauldin v. C. 199, 83 S. E. 17, L.R.A.1915B 640;
Greenville, 53 S. C. 285, 31 S. E. 252, Huntzicker v. Crocker, 135 Wis. 38,
69 A. S. R. 855. And see infra, par. 115 N. W. 340, 15 Ann. Cas. 444.
Note: 5 Ann. Cas. 78.
439.
5. Hughes v. United States, 4 Wall.
6. Wright v. Griffey, 147 111. 496,
232, 18 U. S. (L. ed.) 303; Cromwell 35 N. E. 732, 37 A. S. R. 228; Markv. Sac County, 94 U. S. 351, 24 U. S. ley v. People, 171 111. 260, 49 N. E.
(L. ed.) 195; Troxell v. Delaware, etc., 502, 63 A. S. R. 234; Denny v. State,
R. Co., 227 U. S. 434, 33 S. Ct. 274, 57 144 Ind. 503, 42 N. E. 929, 31 L.R.A.
U. S. (L. ed.) 586; De Loach Mill 726; Benz v. Hines, 3 Kan. 390, 89
Mfg. Co. v. Little Rock Mill, etc., Co., Am. Dec. 594; Slocomb v. De Lizardi,
65 Ark. 467, 47 S. W. 118, 67 A. S. 21 La. Ann. 355, 99 Am. Dec. 740;
R. 942; Fuller v. Metropolitan Life Morrison v. Clark, 89 Me. 103, 35 Atl.
Ins. Co., 68 Conn. 55, 35 Atl. 766, 57 1034, 56 A. S. R. 395; Brechlin v.
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gants,7 or as it is sometimes expressed, identity of the quality in the
persons for of against whom the claim is made.8 A judgment may,
however, operate as an estoppel in another action between the same
parties as to matters in issue or points controverted, upon the deter
mination of which the finding or verdict was rendered, though the
second action is upon a different claim or demand.9 The doctrine
or res judicata is grounded in estoppel,10 and it is not the recovery,
but the matter alleged by the party, and upon which the recovery
proceeds which creates the estoppel.11 The line of demarcation
between what is res judicata and what is not does not always run true
in case made law. Moreover, it is manifest that, when a case lies
hard by the line of cleavage between what is and what is not res
judicata, it may be a nice question to determine on which side of
the line the case falls.12
430. Basis of Doctrine.—The foundation principle upon which the
doctrine of res judicata rests is that parties ought not to be permitted
to litigate the same issue more than once ; that, when a right or fact
has been judicially tried and determined by a court of competent
jurisdiction, or an opportunity for such trial has been given, the
judgment of the court, so long as it remains unreversed, should be
conclusive upon the parties, and those in privity with them in law or
estate.18 It is considered that a judgment presents evidence of the
facts of so high a nature that nothing which could be proved by
Night Hawk Min. Co., 49 Wash. 198, S. 351, 24 U. S. (L. ed.) 195. And
94 Pae. 928, 126 A. S. R. 863.
see infra, par. 450 et seq.
Note: 5 Ann. Cas. 78.
10. Thompson v. Washington Nat.
And see infra, par. 481 et seq.
" Bank, 68 Wash. 42, 122 Pac. 606, 39
7. Fuller v. Metropolitan Life Ins. L.R.A.(N.S.) 972.
Co., 68 Conn. 55, 35 Atl. 766, 57 A. S.
11. Burt v. Sternburgh, 4 Cow. (N.
R. 84 and note; Benz v. Hines, 3 Kan. Y.) 559, 15 Am. Dec. 402.
390, 89 Am. Dec. 594; Morrison v.
12. Womach v. St. Joseph, 201 Mo.
Clark, 89 Me. 103, 35 Atl. 1034, 56 A. 467, 100 S. W. 443, 10 L.R.A.(N.S.)
S. R. 395; Womach v. St. Joseph, 201 140.
Mo. 467, 100 S. W. 443, 10 L.R.A.
13. Last Chance Min. Co. v. Tyler
(N.S.) 140.
Min. Co., 157 U. S. 683, 15 S. Ct. 733,
8. Price v. Carlton, 121 Ga. 12, 48 39 U. S. (L. ed.) 859; Pico v. Cohn,
S. E. 721, 68 L.R.A. 726; Jones v. 91 Cal. 129, 25 Pac. 970, 27 Pac. 537,
Vert, 121 Ind. 140, 22 N. E. 882, 16 25 A. S. R. 159, 13 L.R.A. 336; Fealey
A. S. R. 379; Denny v. State, 144 Ind. v. Fealey, 104 Cal. 354, 38 Pac. 49, 43
503, 42 N. E. 929, 31 L.R.A. 726; A. S. R. I11; Ambler v. Whipple, 139
Benz v. Hines, 3 Kan. 390, 89 Am. 111. 311, 28 N. E. 841, 32 A. S. R. 202;
Dec. 594; Newport v. Com., 106 Ky. Old Dominion Copper Mining, etc.,
434, 50 S. W. 845, 51 S. W. 433, 45 Co. v. Bigelow, 203 Mass. 159, 89 N.
L.R.A. 518; Slocomb v. De Lizardi, E. 193, 40 L.R.A. (N.S.) 314, affirmed
21 La. Ann. 355, 99 Am. Dec. 740 ; 225 U. S. I11, 32 S. Ct. 641, 56 U. S.
Rahr v. Wittmann, 147 Wis. 195, 132 (L. ed.) 1009, Ann. Cas. 1913E 875;
N. W. 1107, 36 L.R.A.(N.S.) 392. Jordahl v. Berry, 72 Minn. 119, 75 N.
And see infra, par. 486.
W. 10, 71 A. S. R. 469, 45 L.R.A. 541;
9. Cromwell v. Sac County, 94 U. Sache v. Wallace, 101 Minn. 169, 112
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evidence aliunde would be sufficient to overcome it ; and therefore it
would be useless for a party against whom it can be properly applied
to adduce any such evidence, and accordingly he is estopped or pre
cluded by law from doing so. Such is the character of an estoppel
by matter of record, as in case of an issue on a question of fact, judi
cially tried and decided.14 An estoppel by verdict and judgment
is founded on the principle of the maxim, Interest reipublicse ut sit
finis litium,15 and the true limits of the doctrine are accurately stated
in another maxim, Nemo debet bis vexari si constet curiae quod sit
pro una et eadem causa16 Public policy 17 and the interest of liti
gants 18 alike require that there be an end to litigation,19 and the
peace and order of society demand that matters distinctly put in
issue and determined by a court of competent jurisdiction as to par
ties and subject matter shall not be retried between the same par
ties in any subsequent suit in any court.20 The doctrine of res judicata
not only puts an end to strife, but produces certainty as to individual
N. W. 386, 118 A. S. R. 612, 11 Ann. Kan. 285, 26 Pac. 689, 26 A. S. R. 97;
Cas. 348, 11 L.R.A. (N.S.) 803; State Burlen v. Shannon, 99 Mass. 200, 96
v. Corron, 73 N. H. 434, 62 Atl. 1044, Am. Dec. 733; Sly v. Hunt, 159 Mass.
6 Ann. Cas. 486.
151, 34 N. E. 187, 38 A. S. R. 403, 21
Note: 3 Ann. Cas. 83.
L.R.A. 680; Bear v. Brunswick Coun14. Sawyer v. Woodbury, 7 Gray
C. 434, 29 S. E. 719, 65 A.
(Mass.) 499, 66 Am. Dec. 518.
i T r a w
15. Fayerweather v. Ritch, 195 U. ™te„: ,X u wli „. n OA
S 276, I S. Ct. 58, 49 U S (L. ed.)
fj^^ft g
193; Burlew v. shannon, 99 Mass. 200, » 225 43 L R A 195
T6 Af'ome«73fc% TnTc hwV- ^ * 19. Frankfort 'Deposit Bank v.
Joseph, 201 Mo 467 100 S. W 443, Frankfort, 191 tj. S. 499, 24 S. Ct.
10 L.R.A.(N.S-) 140; MacDonald v. 154 48 tj. s (L ed ) 276.
Grand Trunk R. Co., 71 N. H. 448, 52 Note: 3 Ann. Caa. 83.
Atl. 982, 93 A. S. R. 550, 59 L.R.A. 20. Johnson Steel Street Rail Co. v.
448; Camp v. Ward, 69 Vt. 286, 37 Wharton, 152 U. S. 252, 14 S. Ct. 608,
Atl. 747, 60 A. S. R. 929.
38 U. S. (L. ed.) 429; Southern Pac.
Note: 11 L.R.A.(N.S.) 654.
R. Co. v. United States, 168 U. S. 1,
16. Pico v. Cohn, 91 Cal. 129, 25 18 S. Ct. 18, 42 U. S. (L. ed.) 355;
Pac. 970, 27 Pac. 537, 25 A. S. R. 159, Fayerweather v. Ritch, 195 U. S. 276,
13 L.R.A. 336; Cutler v. Cox, 2 Blackf. 25 S. Ct. 58, 49 U. S. (L ed.) 193;
(Ind.) 178, 18 Am. Dec. 152; Van Huntley v. Holt, 59 Conn. 102, 22 Atl.
Walters v. Marion County, 132 Ind. 34, 21 A. S. R. 71; Hanna v. Read,
567, 32 N. E. 568, 18 L.R.A. 431; New- 102 111. 596, 40 Am. Rep. 608; Offutt
port v. Com., 106 Ky. 434, 50 S. W. v. John, 8 Mo. 120, 40 Am. Dec. 125;
845, 51 S. W. 433, 45 L.R.A. 518; Bur- Ludy v. Larsen, 78 N. J. Eq. 237, 79
len v. Shannon, 99 Mass. 200, 96 Am. Atl. 687, 37 L.R.A.(N.S.) 957; StafDec. 733; Gates v. Coreham, 5 Vt. 317, ford v. Gallops, 123 N. C. 19, 31 S. E.
26 Am. Dec. 303.
265, 68 A. S. R. 815; Marsh v. Pier,
Note: 11 L.R.A.(N.S.) 654.
4 Rawle (Pa.) 273, 26 Am. Dec. 131.
17. Hanna v. Read, 102 111. 596, 40
Am. Rep. 608; Redden v. Metzger, 46
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rights and gives dignity and respect to judicial proceedings 1 which
otherwise would be endless.2
431. Necessity that Judgment Be on Merits.—It is not the mere
recovery in a prior action that constitutes the bar or estoppel, but the
decision upon the merits of the question in dispute between the par
ties,* and in order to be conclusive as an estoppel, or as a bar under
the doctrine of res judicata, the general rule is that a judgment must
have been rendered on the merits of the case.4 If the real merits of
the suit are not determined in the prior decision the judgment will
not be a bar.5 Considerable confusion has, however, arisen from
the indefinite use of the expression "upon the merits." A judgment
against the plaintiff on the merits, in the broadest sense of the
expression, determines that he has no cause of action against the
defendant. In a more restricted sense, the words are sometimes used
to indicate that he cannot recover in the particular form of action.
In the first instance he is permanently out of court, while in the
second, he may restate his case so as to disclose the cause of action that
he has. But he cannot claim a right in that action to have the pre
cise question, theretofore decided against him, again determined by
the court, unless a re-examination has been regularly ordered.6
1. Warwick v. Underwood, 3 Head 472, 68 Atl. 310, 125 A. S. R. 749;
(Tenn.) 238, 75 Am. Dec. 767.
McPheraon v. Swift, 22 S. D. 165, 116
2. Nason v. Blaisdell, 12 Vt. 165, 36 N. W. 76, 133 A. S. R. 907; Chrisman
Am. Dec. 331.
v. Harman, 29 Grat. (Va.) 494, 26 Am.
3. Hoover v. King, 43 Ore. 281, 72 Rep. 387; Burner v. Hevener, 34 W.
Pac. 880, 99 A. S. R. 754, 65 L.R.A. Va. 774, 12 S. E. 861, 26 A. S.-R. 948.
790.
Notes: 8 A. S. R. 229; 14 A. S. R,
4. Hughes v. United States, 4 Wall. 250; 20 A. S. R. 356; 49 A. S. R. 831
232, 18 U. S. (L. ed.) 303; Liddell v. et seq.; 103 A. S. R. 71; 112 A. S. R.
Chidester, 84 Ala. 508, 4 So. 426, 5 23; 7 L.R.A. 579.
A. S. R. 387; People v. Harrison, 253 5. Swift v. McPherson, 232 U. S.
111. 625, 97 N. E. 1092, Ann. Cas. 51, 34 S. Ct. 239, 58 U. S. (L, ed.)
191 3A 539; Griffin v. Seymour, 15 1a. 499; Dolvin v. American Harrow Co.,
30, 83 Am. Dec. 396; Wernwag v. 125 Ga. 699, 54 S. E. 706, 28 L.R.A.
Pawling, 5 Gill & J. (Md.) 500, 25 (N.S.) 785; Kleinschmidt v. Binzel,
Am. Dec. 317; Embden v. Lisberness, 14 Mont. 31, 35 Pac. 460, 43 A. S. R.
89 Me. 578, 36 Atl. 1101, 56 A. S. R, 604; Brinklev v. Brinkley, 50 N. Y.
442; Lilly v. Tobbein, 103 Mo. 477, 15 184, 10 Am. Rep. 460; Weigley v. CoffS. W. 618, 23 A. S. R. 887; Eastman man, 144 Pa. St. 489, 22 Atl. 919, 27
v. Cooper, 15 Piok. (Mass.) 276, 26 A. S. R. 667 and note; Jericho v. UnAm. Dee. 600; Mosby v. Wall, 23 Miss, derhill, 67 Vt. 85, 30 Atl. 690, 48 A.
81, 55 Am. Dec. 71; Johnson v. Walk- S. R. 804; Richmond v. Sitterding, 101
er, 86 Miss. 757, 39 So. 49, 109 A. S. Va. 354. 43 S. E. 562, 99 A. S. R. 878,
R. 733, 1 L.R.A.(N.S.) 470 and note; 65 L.R.A. 445; Brown v. Beckwith, 58
Taylor v. Larkin, 12 Mo. 103, 49 Am. W. Va. 140, 51 S. E. 977, 112 A. S. R.
Dec. 119; Taylor v. Barron, 30 N. H. 955, 1 L.R.A.(N.S.) 778.
78, 64 Am. Dec. 281; Weigley v. CoffNote: 96 Am. Dec. 777.
man, 144 Pa. St. 489, 22 Atl. 489, 27
6. Dunseth v. Butte Electric R. Co.,
A. S. R. 667 and note; H. F. Watson 41 Mont. 14, 108 Pac. 567, 21 Ann.
Co. v. Citizens' Concrete Co., 28 R. I. Cas. 1258.
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432. Mutuality Essential to Estoppel by Judgment.—It is a gen
eral rule that estoppels must be mutual,7 and one of the essential
elements of an estoppel by judgment is that both the litigants must
be alike concluded by the judgment, or it binds neither.8 In order
to come within the rule of res judicata the first judgment must be one
which is binding on both parties to the second action,9 and one who
is not bound by a former judgment cannot avail himself of it.10
This rule has also been stated in the form that no party is bound in
a subsequent suit by a judgment, unless the adverse party, now seek
ing to secure the benefit of the former adjudication, would have
been prejudiced by it if it had been determined the other way.11
The rule as thus stated is, however, subject to certain recognized and
rational exceptions, one of which is that in actions of tort, such
as trespass, if the defendant's responsibility is necessarily dependent
upon the culpability of another, who was the immediate actor, and
who, in an action against him by the same plamtifit for the same
act, has been adjudged not ctripable, the defendant may have the
benefit of that judgment as an estopip«J. even though he would not
have been bound by it had it been the otter way.12 The unilateral
character of the estoppel of an adjudication^ui such cases is justified
by the injustice which would result in allowingva recovery against a
defendant for conduct of another, when that other n&ajDeen exonerated
in a direct suit. The cases in which it has been enforced are cases
where the relation between the defendants in the two suits has been
that of principal and agent, master and servant, or indemnitor and
indemnitee.1*
\
7. Bigelow v. Old Dominion Copper
9. Belknap v. Stewart, 38 Neb. 304,
Min., etc., Co., 225 U. S. I11, 32 S. 56 N. W. 881, 41 A. S. R. 729; WalkCt. 641, 56 U. S. (L. ed.) 1009, Ann. er v. Philadelphia, 195 Pa. St. 168, 45
Cas. 1913E 875; Luke v. Hill, 137 Ga. AO. 657, 78 A. S. R. 801.
159, 73 S. E. 345, 38 L.R.A.(N.S.)
10. Cobb v. Little, 2 Greenl. (Me.)
559; O'Connor v. Walter, 37 Neb. 267, 261, 11 Am. Dee. 72; Buford v. Adair,
55 N. W. 867, 40 A. S. R. 486, 23 43 W. Va. 211, 27 S. E. 260, 64 A. S.
L.R.A. 650; Furgeson v. Jones, 17 R. 854.
Ore. 204, 20 Pac. 842, 11 A. S. R. 808,
11. Portland Gold Min. Co. v. Strat3 L.R.A. 620; Buford v. Adair, 43 W. ton's Independence, 158 Fed. 63, 85 C.
Va. 211, 27 S. E. 260, 64 A. S. R. 854. C. A. 393, 16 L.R.A.(N.S-) 677; WalkNotes: 2 A. S. R. 877; 37 L.R.A. er v. Philadelphia, 195 Pa. St. 168,
(N.S.) 958.
45 Atl. 657, 78 A. S. R. 801.
And see generally, Estoppel, vol. 10,
Notes: 2 A. S. R. 877; 37 L.R.A.
p. 839 et seq.
(N.S.) 958.
8. Huntington County v. Heaston,
12. Bigelow v. Old Dominion Cop144 Ind. 583, 41 N. E. 457. 43 N. E. per Min., etc., Co., 225 U. S. I11, 32
651, 55 A. S. R. 192; Bridges v. Mc- S. Ct. 641, 56 U. S. (L. ed.) 1009,
Alister, 106 Ky. 791, 51 S. W. 603, 90 Ann. Cas. 1913E 875; Portland Gold
A. S. R. 267, 45 L.R.A. 600; State v. Min. Co. v. Stratton's Independence,
Branch, 134 Mo. 592, 36 S. W. 226, 56 158 Fed. 63, 85 C. C. A. 393, 16 L.R.A.
A. S. R. 533.
(N.S.) 677.
Note: 29 A. S. R. 791. 13. Bigelow v. Old Dominion Cop956
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433. Effect of Irregularity or Nullity of Proceedings.—The prin
ciple which fixes the absolute conclusiveness of a judgment of a court
of competent jurisdiction upon the parties and their privies applies
whether the reasons upon which it was based were sound or not, and
even if no reasons at all were given,14 and a judgment does not lose
its effectiveness as res judicata from the mere fact that it is irregular or
erroneous.15 Where a court has jurisdiction, it has a right to decide
every question which occurs in the cause, and whether its decision be
correct or otherwise, its judgment, until reversed, is regarded as bind
ing in every other court.16 But if a court acts without jurisdiction
its judgment is an absolute nullity,17 and will not be a bar to a suit
subsequently instituted on the same cause of action.18 A former judg
ment is absolutely conclusive upon the parties as to the cause of action
involved in it, although the statute upon which the proceedings were
taken was not constitutional; but the recovery of judgment for a
cause of action under an unconstitutional statute in a suit in which
the constitutionality of the statute is not brought in question does
not estop the party in whose favor the judgment is rendered from set
ting up the unconstitutionality of the statute in a subsequent action
between the same parties upon a different cause of action.19
434. Relationship to Doctrines of Collateral Attack, Inconsistent
Positions and Election of Remedies.—As has already been pointed out,
per Min., etc., Co., 225 U. S. I11, 32 Pac. 859, 60 A. S. R. 902.
S. Ct. 641, 56 U. S. (L. ed.) 1009, Ann.
Note: 67 L.R.A. 597.
Cas. 1913E 875.
Generally as to the right to attack
14. New Orleans v. Louisiana Citi- collaterally a judgment for irregularizens Bank, 167 U. S. 371, 17 S. Ct. ties, see supra, par. 334 et seq.
905, 42 U. S. (L. ed.) 202; Hancock v.
16. Ponder v. Moseley, 2 Fla. 207,
Singer Mfg. Co., 62 N. J. L. 289, 41 48 Am. Dec. 194; Baisley v. Baisley,
Atl. 846, 42 L.R.A. 852.
113 Mo. 544, 21 S. W. 29, 35 A. S. R.
15. Fourniquet v. Perkins, 7 How. 726; People v. Sturtevant, 9 N. Y. 263,
160, 12 U. S. (L. ed.) 650; Gordon v. 59 Am. Dec. 536; Meisenheimer v. MeiWare Nat. Bank, 132 Fed. 444, 65 C. senheimer, 55 Wash. 32, 104 Pac. 159,
C. A. 580, 67 L.R.A. 550; Lamb v. 133 A. S. R. 1005.
Wahlenmaier, 144 Cal. 91, 77 Pac. 765,
17. Ditch v. Edwards, 1 Scam. (111.)
103 A. S. R. 66; Irvin v. Spratlin, 127 127, 26 Am. Dec. 414; Young v. LoGa. 240, 52 S. E. 1037, 9 Ann. Cas. rain, 11 111. 624, 52 Am. Dec. 463 and
341; Young v. Lorain, 11 111. 624, 52 note; Reading v. Price, 3 J. J. Marsh.
Am. Dec. 463 and note; Cain v. Union (Ky.) 61, 19 Am. Dec. 162; People v.
Cent. Life Ins. Co., 123 Ky. 59, 95 Sturtevant, 9 N. Y. 263, 59 Am. Dec.
S. W. 622, 124 A. S. R. 313; State 536; Beardslee v. Dolge, 143 N. Y. 160,
v. Brandhorst, 156 Mo. 457, 56 S. 38 N. E. 205, 42 A. S. R. 707. And
W. 1094, 79 A. S. R. 538 ; Bollong see supra, par. 316 et seq.
v. Schuyler Nat. Bank, 26 Neb. 281,
18. Ditch v. Edwards, 1 Scam. (111.)
41 N. W. 990, 18 A. S. R. 781, 3 127, 26 Am. Dec. 414; Reading v.
L.R.A. 142; Steinbach v. Relief Fire Price, 3 J. J. Marsh. (Ky.) 61, 19 Am.
Ins. Co., 77 N. Y. 498, 33 Am. Rep. Dec. 162.
655; Hunter v. Ruff, 47 S. C. 525,
19. Philadelphia v. Ridge Ave. R.
25 S. E. 65, 58 A. S. R. 907; Hodson Co., 142 Pa. St. 484, 21 Atl. 982, 24
v. Union Pac. R. Co., 14 Utah 402, 47 A. S. R. 512.
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there is an intimate relationship between the subject of res judicata and
collateral attack. This relationship is disclosed in considering the
question of those bound by a judgment. To say that a particular
party cannot collaterally attack a judgment is practically the same
thing as saying that as to him such judgment is res judicata.20 The
doctrine of res judicata is also related to the doctrine that where a
party asserts in one suit a given state of facts he cannot ordinarily
in another suit between the same parties assert another and entirely
different and inconsistent state of facts.1 A man who obtains or
defeats a judgment by pleading or representing an act in one aspect
will be precluded from giving it a different and inconsistent character
in a subsequent suit upon the same subject.2 For example, if a
party in one suit treats a sale as valid and seeks to obtain the benefit of
it as a valid sale, he cannot afterwards in another suit between the
same parties treat it as invalid for the purpose of obtaining a further
advantage.8 One cannot successfully rely upon and affirmatively set
up a judgment as valid, to defeat his adversary's claim, and subse
quently attempt to rely upon its invalidity ; 4 and if a party procures
a ruling or decision that a given judgment was valid and legal he
will be estopped in subsequent litigation with the same adverse party
from denying the validity or legality of the judgment in question.5
If the right to shift grounds and adopt inconsistent positions were
permissible, there would be no end of litigation, for with every defeat
a party might change his ground, mend his hold, and proceed indefi
nitely.6 The doctrines of res judicata and consistency in pleadings
must furthermore be distinguished from the doctrine of election of
remedies,7 though the foundations of all three doctrines are found
in the rules governing estoppel.8 Where a party has two or more
inconsistent remedies any decisive act such as the bringing of a suit
will be evidence of election. For example, where a party having
a right to elect between action in tort or in contract waives the tort
and sues on the contract, he cannot afterwards sue in tort, but is bound
by his election, and confined to that mode of redress which he first
20. See supra, par. 313.
5. Luther v. Clay, 100 Ga. 236, 28
1. Snouffer v. Tipton, 150 la. 73, S. E. 46, 39 L.R.A. 95.
129 N. W. 345, Ann. Cas. 1912D 414.
6. Snouffer v. Tipton, 150 1a. 73,
And see Estoppel, vol. 10, p. 698 et 129 N. W. 345, Ann. Cas. 1912D 414.
seq.
7. See Election of Remedies, vo1.
2. McQueen's Appeal, 104 Pa. St. 9, p. 956 et seq.
595, 49 Am. Rep. 592; Moser v. Phil8. Snouffer v. Tipton, 150 la. 73,
adelphia, etc., R. Co., 233 Pa. St. 259, 129 N. W. 345, Ann. Cas. 1912D 414.
82 Ail. 362, 40 L.RA.(N.S.) 519.
As to estoppel being the basis of the
3. Bradley v. Brigham, 149 Mass. doctrine of res judicata, see supra, par.
141, 21 N. E. 301, 3 L.R.A. 507.
430.
4. Cornwall v. Davis, 38 Fed. 878,
4 L.R.A. 563.
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chooses.9 By such election he will be precluded from subsequently
pursuing an alternative remedy in much the same manner as if the
court had determined that the remedy already pursued was the only
available one, but the application of the doctrine of election ordinarily
does not depend on the outcome of the first suit, and it may even be
immaterial whether any judgment is therein entered.10 Both the
doctrine of election of remedies and that inhibiting inconsistent plead
ings have their necessary limitations. Thus the fact that the position
assumed by the plaintiff in a prior suit between him and the defend
ant is inconsistent with his position in a later action is not fatal to
him, if the matter litigated in the first suit was different from that pre
sented in the second, and if the defendant in the second suit had been
misled or injured by an inconsistent position of his adversary.11
435. Doctrine Distinguished from Law of the Case and Stare
Decisis.—The doctrine of "the law of the case" is akin to the doctrine
of the former adjudication or res judicata, but much more limited
in its application. The rule in regard to the law of the case has
reference to questions of law, and not to questions of fact. The
term means nothing more nor less than the application of that line or
rule of decision which courts have, from time immemorial, applied
to like pleadings, or like facts, or sets of facts.12 When a question of
law has been determined by a decision of the court, it is considered
final, and cannot thereafter be reviewed by a court of co-ordinate
jurisdiction.18 Whatever is once established between the same parties
in the same case continues to be the law of the case, whether correct
on general principles or not, so long as the facts on which such decision
was predicated continue to be the facts in the case.14 Thus a decision
on a former appeal, that the evidence was insufficient to overthrow
a will, may become the law of the case upon those facts, and if the
evidence is substantially the same upon a retrial of the cause, the
question as to the validity of the will becomes res judicata.15 The
mere addition of new matter to a pleading, or to the body of the
evidence, is not sufficient to avoid the rule as to the law of the case.
An amendment to the pleading or the introduction of new evidence,
to escape the operation of the rule, must be such as to present a new
and substantial change in the facts before the court.18 It should be
9. Bradlev v. Brigham, 149 Mass. Flournoy v. Champion, 11 N. M. 87,
141, 21 N. E. 301, 3 L.R.A. 507.
66 Pac. 547, 55 L.R.A. 745.
Note: 1 A. S. R. 627, 628.
Note: 15 A. S. R, 143.
10. Coburn v. Goodall, 72 Cal. 498,
14. Gee v. Williamson, 1 Port.
14 Pac. 190, 1 A. S. R. 75.
(Ala.) 313, 27 Am. Dec. 628 and note.
11. La Follett v. Mitchell, 42 Ore.
15. Westfall v. Wait, 165 Ind. 353.
465. 69 Pac. 916, 95 A. S. R. 780.
73 N. E. 1089, 6 Ann. Cas. 788 and
12. Alerding v. Allison, 170 Ind. note. And see Appeal and Error,
252, 83 N. E. 1006, 127 A. S. R, 363. vol. 2, p. 223 et seq.
13. Alerding v. Allison, 170 Ind.
16. Alerding v. Allison, 170 Ind.
252, 83 N. E. 1006, 127 A. S. R. 363; 252, 83 N. E. 1006, 127 A. S. R. 363.
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noted that a decision on a point of law, if it should afterward be found
to be erroneous, would not be binding upon the court in subsequent
litigation between the parties involving a different cause of action.1'
When a judgment establishes the law of the case, its effect as such
extends only to the particular subject matter then before the court.
While it becomes a rule of property as to the subject matter of the
suit, and passes with it to all persons subsequently claiming under
such parties, it does not attach to any other property.18 Where a
judgment for plaintiff in an action for personal injuries, removed
from a state to a federal court, is reversed and the cause remanded
for new trial on the ground that the injury was caused by the act of a
fellow servant, such ruling is not the law of the case if plaintiff dis
continues the action and begins a new one in a court of another
county of the state, but the state courts may apply their law with
reference to that question.19 So it has been held that a decision by
the appellate court on a claim against the estate of a decedent for per
sonal sendees, where the defenses were payment and the statute of
limitations, is not the law of the case on a second appeal where an
estoppel is relied upon by the defendant and its avoidance by the
claimant.20 The doctrine of res judicata and that of stare decisis
should be distinguished from each other. While the basis of the
former is found in the principle of estoppel,1 the doctrine of stare
decisis stands on a wholly different ground, and has its origin in
the desire of the courts to give stability to the law by adhering to
precedents enunciated in former decisions. The application of the
doctrine does not depend on whether the parties are the same as in
prior proceedings in which such judgments were entered.2 Where
an erroneous decision has been rendered in a former appeal, the doc
trine of stare decisis will not prevent the court from correcting the
error, especially when it can be done before the litigation in which
the error has been committed has terminated finally.8 But the prin
ciple of res judicata may be entirely sufficient to prevent any recon
sideration of matters settled by the prior judgment of the court.4
436. Estoppel by Procuring or Acquiescing in Judgment.—While
as already seen a void judgment is in legal effect no judgment, and
17. Chicago, etc., R. Co. v. Cass Co. v. Bigelow, 203 Mass. 159, 89 N.
County, 72 Neb. 489, 101 N. W. 11, E. 193, 40 L.R.A.(N.S-) 314, affirmed
117 A. S. R. 806.
225 U. S. I11, 32 S. Ct. 641, 56 U. S.
18. Hart v. Moulton, 104 Wis. 349, (L. ed.) 1009, Ann. Cas. 1913E 875.
80 N. W. 599, 76 A. S. R. 881.
For a discussion of the doctrine of
19. Illinois Cent. R. Co. v. Benz, 108 stare decisis, see Courts, vol. 7, p.
Tenn. 670, 69 S. W. 317, 91 A. S. R. 1000 et seq.
,
763, 58 L.R.A. 690.
3. Missouri, etc., R. Co. v. Merrill,
20. Alerding v. Allison, 170 Ind. 65 Kan. 436, 70 Pac. 358, 93 A. S. R.
252, 83 N. E. 1006, 127 A. S. R. 363. 287, 59 L.R.A. 711.
1. See supra, par. 430.
4. See supra, par. 433.
I 2. Old Dominion Copper Min., etc.,
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as a general rule neither binds nor bars anyone,5 yet a party to such
a judgment may, by his conduct, be estopped from attacking it
either directly or collaterally.6 A party cannot be heard to impeach a
judgment or decree which he himself has procured to be entered in
his own favor.7 For example, one who has procured his own appoint
ment as guardian cannot in a suit against him as such raise the point
that such appointment was irregularly obtained.8 So also if a wife
obtains in one jurisdiction a decree of divorce against her husband
upon constructive service of process, she cannot contest the validity
of that decree in a subsequent proceeding in another state, based on
the theory of continued existence of the marital relation.9 A judg
ment may also become binding on a party through acquiescence,10
and one who accepts and retains the fruits of a void judgment or
decree is estopped from assailing it or denying its validity as against
him.11 Thus if parties to a suit in partition acquiesce in the pro
ceedings, and receivo and retain their shares of the proceeds, they will
be estopped from afterwards questioning the validity of the proceed
ings, as will one who takes a conveyance from them with knowledge
of the facts.12 So where in an action bv a national bank to recover
the principal and interest on a note, the defendant avails himself
of the remedy against usury provided by the state law, and recovers
judgment in his favor upon his answer and cross-petition without
objection, and accepts the result, he is estopped from subsequently
objecting to the jurisdiction and authority of the court to render the
judgment, or from questioning its validity, to the extent of institut
ing another action under a United States statute for an additional
recovery upon the same facte under which his former recovery was
had.18 This rule has also often been applied in the case of divorce
decrees.14
437. Application of Doctrine as Affected by Subsequent Events.—
A judgment or decree binding upon the parties as the facts existed
5. See supra; par. 310 et seq.
Shanks Estate, 93 la. 273, 61 N. W.
6. Mohler v. Shank, 93 la. 273, 61 981, 57 A. S. R. 274, 34 L.R.A. 161:
N. W. 981, 57 A. S. R. 274, 34 L.R.A. Bollong v. Schuyler Nat. Bank, 26
161.
Neb. 281. 41 N. W. 990, 18 A. S. R.
7. Starbuck v. Starbuck, 173 N. Y. 781, 3 L.R.A. 142; Merritt v. Horne, 5
503, 66 N. E. 193, 93 A. S. R. 631.
Ohio St. 307, 67 Am. Dec. 298; Julier
Note: 60 L.R.A. 307.
v. Julier, 62 Ohio St. 90, 56 N. E..661,
8. Fridge v. State, 3 Gill & J. (Md.) 78 A. S. R. 697; Baily v. Baily, 44 Pa.
103, 20 Am. Dee. 463.
St. 274, 84 Am. Dec. 439.
9. Note: 51 L.R.A. 536.
Note: 51 L.R.A. (N.S.) 535.
10. Slocomb v. De Lizardi, 21 La.
12. Williams v. Westcott, 77 la.
Ann. 355, 99 Am. Dec. 740.
332, 42 N. W. 314, 14 A. S. R. 287.
11. Denver City Irrigation, etc., Co.
13. Bollong v. Schuyler Nat. Bank,
v. Middaugh, 12 Colo. 434, 21 Pac. 565, 26 Neb. 281, 41 N. W. 990, 18 A. S. R.
13 A. S. R. 234 and note; Arthur v. 781, 3 L.R.A. 142.
Israel, 15 Colo. 147, 25 Pac. 81, 22 A.
14. See Divorce and Separation,
S. R. 381, 10 L.R.A. 693; Mohler v. vol. 9, p. 458 et scq.
R.C.L.Vol.XV.—61.
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when it was rendered is none the less binding because subsequent
events have changed those facts.15 Nor can the enforcement of the
rule of res judicata be avoided by the discovery of new evidence
bearing on a fact or issue involved in the original action as distin
guished from a subsequent fact or event which creates a new legal
situation.16 But when after the entry of a judgment subsequent
events transpire creating a new legal situation, the judgment may no
longer act as an estoppel to prevent a new suit.17 For example, bonds
issued by a county in a territory, which were void because not author
ized by act of Congress, may be made valid by a subsequent act of
Congress, and a judgment holding such bonds invalid is not res
judicata as to their validity after a subsequent statute has cured their
defect.18 So it has been held that an adjudication as to the leasable
character of certain oyster grounds under one act of the legislature
will not justify the denial by the court of the state's power to condemn
such property for public purposes under a later enactment.19 In
the case of subsequent actions brought in reference to a child whose
custody has been once adjudged, it has been held that a change in
the situation of the parties may warrant a judgment or decree dif
ferent from that theretofore entered.20
Conclusiveness of Judgment as to Subsequent Suit on Same Cause of
Action
438. In General.—It is well settled that there is a wide difference
between the effect of a judgment as a bar or estoppel against the prose
cution of a second action upon the same claim or demand and its
effect as an estoppel in another action between the same parties upon a
different claim or cause of action.1 In the former case, the judgment,
if rendered upon the merits, constitutes an absolute bar to a subse
quent action.2 It is a finality as to the claim or demand in contro
versy, concluding parties and those in privity with them, not only as
15. Gould v. Sternberg, 128 111. 510, 37 A. S. R. 228; Markley v. People,
21 N. E. 628, 15 A. S. R. 138.
171 111. 260, 49 N. E. 502, 63 A. S. R.
16. Note: 39 L.R.A.(N.S.) 972.
234; Philadelphia v. Ridge Ave. R. Co.,
17. Thompson v. Washington Nat. 142 Pa. St. 484, 21 Atl. 982, 24 A. S.
Bank, 68 Wash. 42, 122 Pac. 606, 39 R. 512.
L.E.A.(N.S-) 972.
Note: 96 Am. Dec. 783.
18. Utter v. Franklin, 172 U. S. 416,
2. United States v. Nourse, 9 Pet,
19 S. Ct. 183, 43 U. S. (L. ed.) 498. 8, 9 U. S. (L. ed.) 31; Cromwell v.
19. Cox v. Revelle. 125 Md. 579, 94 Sac County, 94 U. S. 351, 24 U. S. (L.
Atl. 203, L.R.A.1915E 443.
ed.) 195; Fayerweather v. Ritch, 195
20. Note: 39 L.R,A.(N.S.) 974.
U. S. 276, 25 S. Ct. 58, 49 U. S. (L.
1. Cromwell v. Sac County, 94 U. ed.) 193: Philadelphia v. Ridge Ave.
S. 351, 24 U. S. (L. ed.) 195; Faver- R, Co., 142 Pa. St. 484, 21 Atl. 982, 24
weather v. Ritch, 195 U. S. 276, 25 S. A. S. R. 512.
Ct. 58. 49 U. S. (L. ed.) 193; Wright
Note: 96 Am. Dec. 783.
v. Guffev, 147 111. 496, 35 N. E. 732,
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to every matter which was offered and received to sustain or defeat
the claim or demand, but as to any other admissible matter which
might have been offered for that purpose.8 When the second suit is
between the same parties as the first, and on the same cause of action,
the judgment in the former is conclusive in the latter not only as
to every question which was decided, but also as to every other matter
which the parties might have litigated and had determined,4 within
3. Cromwell v. Sac County, 94 U. Strickler, 167 Ind. 602, 78 N. E. 845,
S. 351, 24 U. S. (L. ed.) 195; Phila- 119 A. S. E. 524; Hodge v. Shaw, 85
delphia v. Ridge Ave. R. Co., 142 Pa. Ia. 137, 52 N. W. 8, 39 A. S. R. 290;
St. 484, 21 Atl. 982, 24 A. S. R. 512. Graves v. Graves, 132 Ia. 199, 109 N.
4. Stockton v. Ford, 18 How. 418, W. 707, 10 Ann. Cas. 1104, 10 L.R.A.
15 U. S. (L. ed.) 395; Davis v. Brown, (N.S.) 216; Hentig v. Redden, 46
94 U. S. 423, 24 U. S. (L. ed.) 204; Kan. 231, 26 Pac. 701, 26 A. S. R. 91;
Nesbit v. Riverside Independent Dist., Garden City v. Merchants', etc., Nat.
144 U. S. 610, 12 S. Ct. 746, 36 U. S. Bank, 65 Kan. 345, 69 Pac. 325, 93 A.
(L. ed.) 562; Dowell v. Appelgate, 152 S. R. 284; Bement v. Ohio Valley
U. S. 327, 14 S. Ct. 611, 38 U. S. (L. Banking, etc., Co., 99 Ky. 109, 35 S. W.
ed.) 463; Northern Pac. R. Co. v. 139, 59 A. S. R. 445; Elswick v. MatSlaght, 205 U. S. 122, 27 S. Ct. 442, ney, 132 Ky. 294, 116 S. W. 718, 136
51 U. S. (L. ed.) 738; Virginia-Caro- A. S. R. 180; Newhall v. Enterprise
Una Chemical Co. v. Kirven, 215 U. S. Min. Co., 205 Mass. 585, 91 N. E. 905,
252, 30 S. Ct. 78, 54 U. S. (L. ed.) 137 A. S. R. 461; Atchison, etc., R. Co.
179; Troxell v. Delaware, etc., R. Co., v. Boerner, 34 Neb. 240, 51 N. W. 842,
227 U. S. 434, 33 S. Ct. 274, 57 U. S. 33 A. S. R. 637; Le Guen v. Gouver(L. ed.) 586; Columb v. Webster Mfg. neur, 1 Johns. Cas. (N. Y.) 436, 1 Am.
Co., 84 Fed. 592, 50 U. S. App. 264, Dec. 121; Embury v. Conner, 3 N. Y.
?8 C. C. A. 225, 43 L.R.A. 195; Gor- 511, 53 Am. Dec. 325; Dunham v. Bowdon v. Ware Nat. Bank, 132 Fed. 444, er, 77 N. Y. 76, 33 Am. Rep. 570 ; Perry
65 C. C. A. 580, 67 L.R.A. 550; Har- v. Dickereon, 85 N. Y. 345, 39 Am. Rep.
rison v. Remington Paper Co., 140 663; White v. Ladd, 41 Ore. 324, 68
Fed. 385, 72 C. C. A. 405, 5 Ann. Cas. Pac. 739, 93 A. S. R. 732; Adams v.
314, 3 L.R.A.(N.S.) 954; Quillian v. Church, 42 Ore. 270, 70 Pac. 1037, 95
Henderson-Mizell Mercantile Co., 179 A. S. R. 740, 59 L.R.A. 782; Yuen
Ala. 548, 60 So. 820, 43 L.R.A.(N.S-) Suey v. Fleshman, 65 Ore. 606, 133
950; Ellis v. Clarke, 19 Ark. 420, 70 Pac. 803, Ann. Cas. 1915A 1072; HowAm. Dec. 603 and note; Coburn v. ard v. Huron, 5 S. D. 539, 59 N. W.
Goodall, 72 Cal. 498, 14 Pac. 190, 1 833, 26 L.R.A. 493-, Parkhurst v. SumA. S. R. 75; Scott v. Scott, 83 Conn, ner, 23 Vt. 538, 56 Am. Dec. 94; Aver634, 78 Atl. 314, 21 Ann. Cas. 965; buch v. Averbuch, 80 Wash. 257, 141
Sauls v. Freeman, 24 Fla. 209, 4 So. Pac. 701, Ann. Cas. 1916B 873; Mc525, 12 A. S. R. 190; Gross v. People, Clain v. Davis, 37 W. Va. 330, 16 S.
193 111. 260, 61 N. E. 1012, 86 A. S. E. 629, 18 L.R.A. 634; Barbour v.
R. 322; Thompson v. Hcmcnwav, 218 Tompkins, 58 W. Va. 572, 52 S. E.
111. 46, 75 N. E. 791, 109 A. S. R. 239 707, 3 L.R.A.(N.S.) 715; Huntzicker
and note; Commercial Loan, etc., Co. v. Crocker, 135 Wis. 38, 115 N. W.
v. Mailers, 242 111. 50, 89 N. E. 661, 340, 15 Ann. Cas. 444.
134 A. S. R. 306, 17 Ann. Cas. 224;
Notes: 96 Am. Dec. 776; 15 A. S. R.
South Park Com'rs v. Ward, 248 111. 142; 20 A. S. R. 356; 44 A. S. R. 570;
299, 93 N. E. 910, 21 Ann. Cas. 127; 135 A. S. R. 264 ; 7 L.R.A. 580; Ann.
Fischli v. Fischli, 1 Blackf. (Ind.) Cas. 1913B 541; 11 Eng. Rul. Cas. 10.
360, 12 Am. Dec. 251; Whitesell v.
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the issues as they were made or tendered by the pleadings 5 or as inci
dent to or essentially connected with the subject matter of the liti
gation, whether the same, as a matter of fact, were or were not con
sidered.6 As to such matters a new suit on the same cause of action
cannot be maintained between the same parties.7 This rule applies
to every question falling within the purview of the original action,8
both in respect to matters of claim 9 and defense,10 which could have
been presented by the exercise of due diligence,11 but it does not
extend to matters which might have been litigated under issues formed
by additional pleadings.12 The estoppel under consideration applies
in all other actions, whether commenced before or after the action in
which the adjudication was made.1*
439. Test of Identity of Cause of Action.—If it is doubtful whether
a second suit is for the same cause of action as the first, it has been
said to be a proper test to consider whether the same evidence would
sustain both.14 If the same evidence would sustain both, the two
5. Owens v. Van Winkle Gin, etc.,
9. White v. Ladd, 41 Ore. 324, 68
Co., 96 Ga. 408, 23 S. E. 416, 31 Pac. 739, 93 A. S. R. 732.
L.R.A. 767; Gross v. People, 193 111.
Note: 113 A. S. R. 400.
260, 61 N. E. 1012, 86 A. S. R. 322;
10. Columb v. Webster Mfg. Co., 84
People v. Harrison, 253 111. 625, 97 N. Fed. 592, 50 U. S. App. 264, 28 C. C.
E. 1092, Ann. Cas. 1913A 539; White- A. 225, 43 L.R.A. 195; Freeman v.
sell v. Strickler, 167 Ind. 602, 78 N. Barnum, 131 Cal. 386, 63 Pac. 691, 82
E. 845, 119 A. S. R. 524; Alerding v. A. S. R. 355; Harmon v. Auditor PubAllison, 170 Ind. 252, 83 N. E. 1006, lie Accounts, 123 111. 122, 13 N. E. 161.
127 A. S. R. 363; Lorillard v. Clyde, 5 A. S. R. 502; Goble v. Dillon, 86
122 N. Y. 41, 25 N. E. 292, 19 A. S. Ind. 327, 44 Am. Rep. 308; Bell v.
R. 470; Case Mfg. Co. v. Moore, 144 Merrifield, 109 N. Y. 202, 16 N. E. 55,
N. C. 527, 57 S. E. 213, 119 A. S. R. 4 A. S. R. 436; White v. Ladd, 41 Ore.
083, 10 L.R.A.(N.S.) 734; Ferebee v. 324, 68 Pac. 739, 93 A. S. R. 732:
Sawyer, 167 N. C. 199, 83 S. E. 17, Ruckman v. Union R. Co., 45 Ore. 578,
L.R.A.1915B 640; Moore v. Snowball, 78 Pac. 748, 69 L.R.A. 480; Stalleup
98 Tex. 16, 81 S. W! 5, 107 A. S. R. v. Tacoma, 13 Wash. 141, 42 Pac. 541.
596, 66 L.R.A. 745; Hart v. Moulton, 52 A. S. R. 25.
104 Wis. 349, 80 N. W. 599, 76 A. S.
Note: 8 A. S. R. 229.
R. 881; Rowell v. Smith, 123 Wis. 510,
11. Hobby v. Bunch, 83 Ga. 1, 10
102 N. W. 1, 3 Ann. Cas. 773.
S. E. 113*, 20 A. S. R. 301; Case Mfg.
6. Coburn v. Goodall, 72 Cal. 498. 14 Co. v. Moore, 144 N. C. 527, 57 S. E.
Pac. 190, 1 A. S. R. 75; Denver City 213, 119 A. S. R. 983, 10 L.R.A.(N.S-)
Irrigation, etc., Co. v. Middaugh, 12 734; Stradley v. Bath Portland Cement
Colo. 434, 21 Pac. 565, 13 A. S. R. Co., 228 Pa. St. 108, 77 Atl. 242, 139
234; White v. Ladd, 41 Ore. 324, 68 A. S. R. 993.
Pac. 739, 93 A. S. R. 732; Ruckman
12. Maddux v. San Luis Obispo
v. Union R. Co., 45 Ore. 578, 78 Pac. Countv Bank, 129 Cal. 665, 62 Pac.
748, 69 L.R.A. 480; Harris v. Mason, 264, 79 A. S. R. 143; Whitesell v.
120 Tenn. 668. 115 S. W. 1146, 25 Strickler, 167 Ind. 602, 78 N. E. 845,
L.R.A.(N.S.) 1011.
119 A. S. R. 524.
Note: 7 L.R.A. 580.
13. Garden City v. Merchants', etc.,
7. Note : 96 Am. Dec. 776.
Nat. Bank, 65 Kan. 345, 69 Pac. 326,
8. White v. Ladd, 41 Ore. 324, 68 93 A. S. R. 284.
Pac. 739, 93 A. S. R. 732.
14. The Havtian Republic, 154 TJ.
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actions are considered the same, and the judgment in the former is
a bar to the subsequent action,15 although the two actions are dif
ferent in form.16 If, however, different proofs would be required
to sustain the two actions, a judgment in one is no bar to the other.17
It has been said that this method is the best and most accurate test
as to whether a former judgment is a bar in subsequent proceedings
between the same parties,18 and it has even been designated as infallible.19 Sometimes the rule is stated in the form that the test of the
identity of causes of action for the purpose of determining the ques
tion of res judicata is the identity of the facts essential to their main
tenance.20 A judgment upon the merits bars a subsequent suit upon
the same cause, though brought in a different form of action.1
440. General Rule as to Splitting Cause of Action.—The principle
is firmly established that a party will not be permitted to split up
a single cause of action and make it the basis for several suits.2 If
several suits be brought for different parts of such a claim, the pendS. 118, 14 S. Ct. 992, 38 U. S. (L. ed.) 24 Neb. 643, 39 N. W. 845, 8 A. S. R.
931; Hodge v. Shaw, 85 la. 137, 52 N. 227; Bell v. Merrifield, 109 N. Y. 202,
W. 8, 39 A. S. R. 290; Watson v. Rich- 16 N. E. 55, 4 A. S. R. 436.
ardson, 110 la. 698, 80 N. W. 416, 80
18. Rossman v. Tilleny, 80 Minn.
A. S. R. 331; Rossman v. Tilleny, 80 160, 83 N. W. 42, 81 A. S. R. 247.
Minn. 160, 83 N. W. 42, 81 A. S. R.
19. Hodge v. Shaw, 85 la. 137, 52
247; Gayer v. Parker, 24 Neb. 643, 39 N. W. 8, 39 A. S. R. 290.
N. W. 845, 8 A. S. R. 227; Steinbach
20. Harrison v. Remington Paper
v. Relief Fire Ins. Co., 77 N. Y. 498, Co., 140 Fed. 385, 71 C. C. A. 405, 5
33 Am. Rep. 655; Bell v. Merrifield, Ann. Cas. 314, 3 L.R.A.(N.S.) 954.
109 N. Y. 202, 16 N. E. 55, 4 A. S. R.
1. White v. Martin, 1 Port. (Ala.)
436; Gallaher v. Moundsville, 34 W. 215, 26 Am. Dec. 365.
Va. 730, 12 S. E. 859, 26 A. S. R. 942.
2. Burritt v. Belfy, 47 Conn. 323,
15. Water, etc., Co. v. Hutchinson, 36 Am. Rep. 79; Gray v. Gillilaa. 15
160 Fed. 41, 90 C. C. A. 547, 19 L.R.A. 111. 453, 60 Am. Dec. 761; Dulaney v.
(N.S.) 219; Morrison v. Clark, 89 Me. Payne, 101 111. 325, 40 Am. Rep. 205;
103, 35 Atl. 1034, 56 A. S. R. 395; Richardson v. Eagle Mach. Works, 78
Cist v. Zeigler, 16 Serg. & R. (Pa.) Ind. 422, 41 Am. Rep. 584; Pomeroy
282, 16 Am. Dec. 573; Marsh v. Pier, v. Prescott, 106 Me. 401, 76 Atl. 898,
4 Rawle (Pa.) 273, 26 Am. Dec. 131; 138 A. S. R. 347, 21 Ann. Cas. 574;
Roney v. Westlake, 216 Pa. St. 374, Pierro v. St. Paul, etc., R. Co., 39
65 Atl. 807, 116 A. S. R. 772, 9 Ann. Minn. 451, 40 N. W. 520, 12 A. S. R.
Cas. 184.
673; Wheeler Sav. Banks v. Tracey,
Note : 6 Ann. Cas. 792.
141 Mo. 252, 42 S. W. 946, 64 A. S. R.
16. Agnew v. McElroy, 10 Smedes 505; Perry v. Dickerson, 85 N. Y. 345,
& M. (Miss.) 552, 48 Am. Dec. 772; 39 Am. Rep. 663; Reilly v. Sicilian
Steinbach v. Relief Fire Ins. Co., 77 Asphalt Paving Co., 170 N. Y. 40, 62
N. Y. 498, 33 Am. Rep. 655; Bell v. N. E. 772, 88 A. S. R. 636, 57 L.R.A.
Merrifield, 109 N. Y. 202, 16 N. E. 176; Ruckman v. Union R. Co., 45
55, 4 A. S. R. 436.
Ore. 578, 78 Pac. 748, 69 L.R.A. 480;
17. Water, etc., Co. v. Hutchinson, Mobile Ins. Co. v. Columbia, etc., R.
160 Fed. 41, 90 C. C. A. 547, 19 Co., 41 S. C. 408, 19 S. E. 858, 44 A.
L.R.A.(N.S.) 219; Gayer t. Parker, S. R 725; Jones v. Gammel-States
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ency of the 'first may be pleaded in abatement of the others,8 and a
recovery of any part of the cause of action will be a bar to an action
brought upon the other part.4 Not only is it a bar to a suit, but
the plaintiff in the former action cannot subsequently avail himself of
the residue by way of offset in an action against him by the opposite
party.5 But the rule which requires a party not to split his cause of
action, and prosecute it by piecemeal, does not require that distinct
causes of action, each of which would authorize independent relief,
should be presented in a single suit.G Even where several claims arise
out ,pf tho same transaction separate suits may be brought in regard
to each liability as it accrues.7
,' • ,
441. Judgments on Indivisible Contracts.—For the breach of an
indivisible contract there can arise but one cause of action, and if
in such action the plaintiff does not demand the entire relief to which
he is entitled, he is estopped and cannot afterward complain or sue for
the balance.8 It matters not that the plaintiff, by inadvertence or
by reason of negligence or mistake, and without fault or fraud of
the adverse party, takes a judgment for less than he is entitled to
recover. In all cases when the contract' is indivisible he is estopped
from bringing a second action for the residue.9 Under the principle
that one cannot bring two suits on an indivisible contract it has
been held that if an action is brought to recover a sum claimed to be
due as the purchase price of real property and of shares of stock and
it is. determined in favor of the defendant on the ground that its
agreement to purchase such stock was void, there can be no recovery
in a subsequent action brought for the real property alone.10 Simiman Pub. Co., 100 Tex. 320, 99 S. W. 211, 77 N. E. 40, 112 A. S. R. 601, 6
701. 8 L.R.A. (N.S.) 1197.
Ann. Cas. 60, 3 L.R.A.(N.S.) 1042.
Notes: 79 Am. Dec. 707; 17 L.R.A.
6. Bendernnple v. Cocks, 19 Wend.
(N.S.) 280.
(N. Y.) 207, 32 Am. Dec. 448; UnderAnd see Actions, vol. 1, p. 341 et wood v. Smith, 93 Tenn. 687, 27 S. W.
seq.
1008, 42 A. S. R. 946.
3. Burritt v. Belfy, 47 Conn. 323,
7. Note: 49 Am. Dec. 374.
36 Am. Rep. 79.
8. Broxton v. Nelson, 103 Ga. 327,
4. Dulanev v. Payne, 101 111. 325, 30 S. E. 38, 68 A. S. R. 97; Alie v.
40 Am. Rep. 205; Felton v. Smith, 88 Nadeau, 93 Me. 282, 44 Atl. 891, 74
Ind. 149, 45 Am. Rep. 454; Pomeroy A. S. R. 346; Badger v. Titcomb, 15
v. Prescott, 106 Me. 401, 76 At1. 898, Pick. (Mass.) 409, 26 Am. Dec. 611
138 A. S. R. 347, 21 Ann. Cas. 574; and note; Perry v. Dickerson, 85 N.
Pierro v. St. Paul, etc., R. Co., 39 Y. 345, 39 Am. Rep. 663; Stein v. The
Minn. 451, 40 N. W. 520, 12 A. S. R. Prairie Rose, 17 Ohio St. 471, 93 Am.
673; Guernsey v. Carver, 8 Wend. (N. Dec. 631; Menihan Co. v. Hopkins,
Y.) 492, 24 Am. Dec. 607 and note; 129 Tenn. 24, 164 S. W. 775, Ann.
Bendernagle v. Cocks, 19 Wend. (N. Cas. 1916A 470 and note; Collins v.
Y.) 207, 32 Am. Dec. 448; Bullard v. Gleason, 47 Wash. 62, 91 Pac. 566, 125
Thorpe, 66 Vt. 599, 30 AtL 36, 44 A. A. S. R. 891.
S. R, 867, 25 L.R.A. 605.
9. Collins v. Gleason, 47 Wash. 62,
Note: 49 Am. Dec. 374.
91 Pac. 566, 125 A. S. R. 891.
5. Pakas v. Hollingshead, 184 N. Y.
10. Brechlin v. Night Hawk Min.
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larly if there is a breach by the vendor of a contract for the sale of
goods to be delivered and paid for in instalments, and the vendee
maintains an action therefor and recovers damages, he cannot main
tain a subsequent action to recover for the failure to deliver later instal
ments.11 The general principle that a single indivisible cause of
action cannot be split has received a variety of other important appli
cations. Thus although two or more persons may be jointly liable
for a debt, if the creditor has but one cause- of action, he will not
be permitted to split it up into different actions so as to sue the joint
debtors separately.12 So the settlement of a judgment for loss of
baggage by a carrier will preclude the maintenance of another action
for mental anguish caused by delay in its delivery.1* A continuous
account cannot be split into several causes of action, and only one
suit can be maintained thereon.14 Hence a judgment on such an
account is a bar to another action on the same account,, although
the items upon which the second suit is based while due were omitted
from the claim in the first action.15 It has been held, however, that
a running account for goods, money loaned, or money had and
received at different times, may not constitute an entire and indivis
ible demand, unless made so by an express agreement, or one implied
from a usage or course of dealing.16
442. Judgments on Divisible Contractual Claims; Contracts of
Employment.—It is well settled that a contract may be divisible by its
terms so as to give rise to more than one cause of action. Thus, if one
contracts to do several things, at several times, an action lies upon
every default, for, although the agreement is entire, the performance
is several, and the contract is divisible in its nature. A full dis
cussion of the rule as to divisible contracts generally and its appli
cability to contracts of employment is found elsewhere in this work.17
443. Judgments in Actions on Leases and Covenants.—Where a
lease provides for the payment of rent in separate instalments, separate
actions may be brought on the lease for each instalment, and a judg
ment for one instalment of rent is not a bar to a second action to
recover for a subsequent instalment,18 but a judgment for one month's
rent is a bar to a subsequent action for rent which was due when the
Co., 49 Wash. 198, 94 Pac. 928, 126
A. S. R. 863.
11. Pakas v. Hollingshead, 184 N.
Y. 211, 77 N. E. 40, 112 A. S. R. 601,
6 Ann. Cas. 60, 3 L.R.A.(N.S.) 1042.
12. Heckemann v. Young, 134 N. Y.
170, 31 N. E. 513, 30 A. S. R. 655.
13. Eller v. Carolina, etc., R. Co.,
140 N. C. 140, 52 S. E. 305, 6 Ann.

(N. Y.) 644, 28 Am. Dec. 492 and
note; Whitney v. Clarendon, 18 Vt.
252, 46 Am. Dec. 150.
15. Borngesser v. Harrison, 12 Wis.
544, 78 Am. Dec. 757 and note.
16. Badger v. Titcomb, 15 Pick.
(Mass.) 409, 26 Am. Dec. 611.
17. See Actions, vol. 1, pp. 351-355.
18. Marshall v. John Grosse Clothing Co., 184 111. 421, 56 N. E. 807,
14. Stevens v. Lockwood, 13 Wend. 75 A. S. R. 181.
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former action was brought.19 Where a lessor waives a right of for
feiture of a lease conditioned to be void upon nonpayment of rent for
any quarter, by permitting the lessee to remain in possession, after
a default, and suing merely for the rent in arrear upon a bond given
by the tenant with surety for the payment of the rent under a stipu
lation in the lease providing that in case of default the whole amount
of the bond shall be recoverable as "liquidated damages," the judg
ment recovered in such action will not prevent the lessor upon scire
facias on such judgment from assigning new breaches for nonpay
ment of rent accruing subsequent to that action.20 A judgment for
damages for breach of a covenant to repair will not bar a subsequent
action for damages sustained by reason of further failure to make
repairs continued after the period covered by the prior recovery.1
Similarly it has been held that a judgment in an action for the
breach of a covenant against incumbrances in a deed is no bar to a
subsequent action for the breach of a covenant of warranty in the
same deed.2
444. Recovery of Damages for Nuisance or for Appropriation of
Land.—It has quite frequently been held that damages for injury of
a permanent character to real property, and especially where the
wrong complained of is in the nature of a nuisance, which will con
tinue indefinitely without change from any cause but human labor,
are recoverable once for all. But where the injury from the alleged
nuisance is temporary in its nature, or is of a continuing or recurring
character, the damages are ordinarily regarded as continuing and one
recovery against the wrongdoer is not a bar to successive actions for
damages thereafter accruing from the same wrong.8 In the latter
case, if neither party demands the assessment of permanent damages,
a judgment for accrued damages only will not be a bar to a future
action for permanent damages.4 Ordinarily the entire claim for
damages due to an appropriation of land by a railroad must be
recovered in a single suit.5
445. Judgments in Actions for Torts and Trespasses.—A single
tprt gives only one cause of action, and the damages resulting from
one and the same cause must be assessed and recovered in one suit.6
Thus where several articles of personal property are wrongfully taken
19. Burritt v. Belfy, 47 Conn. 323,
4. Ridlev v. Seaboard, etc., R. Co.,'
36 Am. Rep. 79.
118 N. C. 996, 24 S. E. 730, 32 L.R.A.
20. Clark v. Jones. 1 Denio (N. Y.) 708. And see Nuisance.
516, 43 Am. Dec. 706.
5. Indiana, etc., R. Co. v. Allen, 113
1. Beach v. Crain, 2 N. Y. 86, 49 Ind. 308, 15 N. E. 451, 3 A. S. R.
Am. Dec. 369 and note.
650. And see Eminent Domain,
2. Donnell v. Thompson, 10 Me. vol. 10, p. 214 et seq.
170, 25 Am. Dec. 216.
6. Wheeler Sav. Bank v. Tracey,
3. Harvey v. Mason City, etc., R. 141 Mo. 252, 42 S. W. 946, 64 A. S.
Co., 129 la. 465, 105 N. W. 958, 113 R. 505. And see Actions, vol. 1, p.
A. S. R. 483, 3 L.R.A.(N.S.) 973.
344 et seq.; Torts.
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from the owner by a single act, but one cause of action accrues to
him, and he must pursue his remedy in a single action, and a recovery
for any of such articles precludes any recovery for the remainder.7
And if a sheriff wrongfully levies upon a number of animals by
virtue of an execution against another than the owner, and takes all
of, them from the possession of the owner at the same time and upon
the same writ, a judgment in replevin in favor of the owner for a
part of the animals is a bar to another action by him against the
officer to recover the remainder.8 But different suits may be brought
for two distinct trespasses. Where, therefore, a sheriff wrongfully
6eizes horses from the plow and wagon of the owner, which are
immediately reclaimed by the owner, and at a different time and
place seizes stock horses of the same owner on the range, the right
of action for the recovery of the stock horses is not lost by the action
to reclaim the work horses.8 It has been held that each day's con
tinuance of a trespass may give a new and independent action.10 If
fraudulent purchases are made at different times, each purchase con
stitutes a distinct and separate act of fraud, for which the seller may
maintain a separate action and the recovery in replevin for a portion
of goods fraudulently purchased and in the buyer's possession at the
time of the issuance of the writ does not bar an action of trover for
the remainder of the goods, not in such possession and not taken under
the writ of replevin.11 The same general principles have been applied
to trespass to real estate. If by the same act of trespass adverse posses
sion is taken of land, but one action can be maintained to recover
such possession, and if an action is brought and judgment rendered
for part only of the tract, no subsequent action can be maintained
for the balance, though it is claimed that the bringing of the action
for a part only was due to accident and mistake.12
446. Conclusiveness of Judgment as to Defenses Not Pleaded; In
General.—The defendant in an action is ordinarily required to set
up all his defenses 18 which do not constitute separate causes of
action,14 and if he neglects to do so is concluded by the judgment
rendered in such action.15 The judgment operates as res judicata,
not only in regard to the existence of the plaintiff's cause of action,
7. Stern v. Riches, 111 Wis. 591, 87 70 Ark. 200, 66 S. W. 918, 91 A. S.
R. 80.
N. W. 555, 87 A. S. R. 892.
14. Dunham v. Bower, 77 N. Y. 76,
8. Thisler v. Miller, 53 Kan. 515, 36
33 Am. Rep. 570.
Pac. 1060, 42 A. S. R. 302.
15. Case Mfg. Co. v. Moore, 144 N.
9. Millikin v. Sraoot, 71 Tex. 759,
C. 527, 57 S. E. 213, 119 A. S. R.
12 S. W. 59, 10 A. S. R. 813.
983, 10 L.R.A.(N.S.) 734 and note;
10. Note: 59 Am. Rep. 354.
11. Roid v. Ferris, 112 Mich. 695, Morrill v. Morrill, 20 Ore. 96, 25 Pac.
71 N. W. 484, 67 A. S. R. 437.
362, 23 A. S. R. 95, 11 L.R.A. 155;
12. Kline v. Stein, 46 Wash. 546, Howard v. Huron, 5 S. D. 539, 59
90 Pac. 1041, 123 A. S. R. 940.
N. W. 833, 26 L.R.A. 493.
13. Roth v. Merchants', etc., Bank,
Note: 73 Am. Dec. 218.
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but as to the nonexistence of the defense which was not pleaded.16
The reason for this rule lies in the principle that there must be an
end to litigation, and, where a party has an opportunity to present
his defense and neglects to do so, the demands of the law require
that he should take the consequences.17 A defendant cannot split
up his defenses when they are indivisible and present them by piece
meal in successive suits growing out of the same transaction.18 The
rule has been laid down broadly that a judgment for the plaintiff
sweeps away every defense that should have been raised against the
action, and this for the purpose of every subsequent suit, whether
founded upon the same or a different cause.19 Nevertheless, as here
after pointed out, there are well established cases limiting the scope
of this principle to defenses which are inherent or involved in the
same transaction as the plaintiff's cause of action. Other separate
and distinct causes of action need not be pleaded by a defendant,
and if omitted are not lost.20
447. Limitations of Rule.—The rule as to the conclusiveness of the
former judgment as to defenses not pleaded presupposes that the
defendant at the time had knowledge of the defense,1 and a further
limitation is that the court must have had jurisdiction of a defense
before it will be obligatory on the defendant to set it up. Thus the
failure of a husband in an action for divorce to file a cross-complaint
and make claim for the property so conveyed, fraudulently acquired
by his wife from him, will not defeat a subsequent action by him
for such property, if the amount involved in such cross-action would
have been beyond the jurisdiction of the court granting the divorce.2
This principle has also been invoked to escape the necessity in a suit
before a justice of the peace for a physician's services of pleading as
a defense a claim for damages for malpractice for an amount exceed
ing the statutory jurisdiction of the justice.8 It has been said that
it would be a harsh and oppressive rule which should make it neces
sary for one sued on a trifling claim to resist it and engage in costly
litigation in order to prevent the operation of a judgment which
16. Cromwell v. Sac County, 94 U. etc., Bank, 70 Ark. 200, 66 S. W. 918,
S. 351, 24 U. S. (L. ed.) 195; Rovston 91 A. S. R. 80; Tucker v. Carr, 20 R.
v. Horner, 86 Md. 249, 37 Atl. 718, 63 I. 477, 40 At1. 1, 78 A. S. R. 893;
A. S. R. 510.
Graham v. Culver, 3 Wvo. 639, 29
17. Morrill v. Morrill, 20 Ore. 96, Pac. 270, 30 Pac. 957, 31 A. S. R. 105.
25 Pac. 362, 23 A. S. R. 95, 11 L.R.A.
20. See infra, par. 449.
155.
1. Tucker v. Carr, 20 R. L 477, 4C
19 Columb v. Webster Mfg. Co., Atl. 1, 78 A. S. R. 893.
84 Fed. 592, 50 U. S. App. 264, 28
2. Meldrum v. Meldrum, 15 Cote.
C. C. A. 225, 43 L.R.A. 195; Ruck- 47S, 24 Pac. 1083, 11 L.R.A. 65.
man v. Union R. Co., 45 Ore. 578, 78
3. Jordahl v. Berry, 72 Minn. 119,
Pac. 748, 69 L.R.A. 480.
75 N. W. 10, 71 A. 8. B. 469, 45
19. Ellis v. Clarke, 19 Ark. 420, 70 L.R.A. 541,
An Dec. 603; Roth v. Merchants',
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would be held conclusively to have established against him every
material fact alleged and not denied in the declaration, so as to pre
clude him from showing the truth if another controversy should ariso
between the same parties.4 The rejection of a demand offered as a
set-off in a former action, on a trial before referees, is no bar to a
subsequent action thereon, if such demand could not legally have been
allowed as a set-off.5 And where, in a partition suit, the answer of
a defendant, who claims title to the property, is stricken out on the
ground that the question of title could not be tried in the case, and
that any interest he might have could not be affected by the decree,
the decree rendered is not res judicata as to such claim of title.6
448. Instances of Defenses Lost through Failure to Plead.—Fall
ing within the category of defenses intimately related to the plaintiff's
cause of action, and which must for this reason be pleaded or other
wise be deemed waived or merged, is the defense of a release available
at the time of suit and then known to the defendant.7 It is also
obligatory on a defendant to plead as defense to an action on a con
tract the fact, where such is the case, that the contract was procured
by fraud or duress, and a defendant who fails to do so cannot main
tain a separate suit for relief from it on such ground.3 In a possessory
action, the defendant is under obligation to plead all the titles under
which he claims, and if he fails to do so, and judgment is entered
against him, he cannot, in a subsequent action, set up title of which
he might have availed himself in the first.9 So a party to a fore:
closure suit, who at the time has a homestead right available to him
as a defense therein, must interpose it, or the right will be lost.10
Likewise a judgment rendered upon a promissory note is conclusive
as to the validity of the instrument and the amount due upon it;
although it, be subsequently alleged that perfect defenses actually
existed, of which no proof was offered, such as forgery, want of con
sideration, or payment.11 It has even been held that where a wife
obtained a divorce by default for cruelty her husband could not
afterward bring suit for criminal conversation, occurring, to his
knowledge, before the divorce suit, since her conduct would have been
an absolute defense in the divorce suit. The decree in that suit is
conclusive against its commission and a bar to such other action.12
4. Watts v. Watts, 160 Mass. 464,
9. Graham v. Culver, 3 Wyo. 639,
36 N. E. 479, 39 A. S. R. 509, 23 29 Pae. 270, 30 Pac. 957, 31 A. S. R.
L.R.A. 187.
105.
5. Boebe v. Bull, 12 Wend. (N. Y.)
10. Dodd v. Scott, 81 la. 319, 46
504, 27 Am. Dec. 150.
N. W. 1057, 25 A. S. R. 492, 10 L.R.A.
6. Smoot v. Judd, 161 Mo. 673, 61 360.
S. W. 854, 84 A. S. R. 738.
11. Cromwell v. Sac County, 94 U.
7. Tucker v. Carr, 20 R, I. 477, 40 S. 351, 24 U. S. (L. ed.) 195.
Atl. 1, 78 A. S. R. 893.
12. Gleason v. Knapp, 56 Mich.
8. Royston v. Horner, 86 Md. 249, 291, 22 N. W. 865, 56 Am. Rep. 388.
37 Atl. 718, 63 A. S. R. 510.
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On the other hand, it has been held that a cause of action for divorce
in favor of a husband on the ground of the wife's adultery is not
barred by failure to set it up as a defense to a suit by the wife for a
separate maintenance, in which she obtains a decree.18
449. Defenses Not Lost though Not Resorted To.—The distinction
between defenses which are lost if not set up by a defendant and
those which need not be invoked by him depends on the closeness of
the relationship between the plaintiff's cause of action and the defense.
A fact which is impliedly or expressly involved in a judgment is
considered merged therein so that it cannot be again litigated, but
a separate cause of action will not necessarily be merged, and therefore
need not be pleaded as a defense.14 While a judgment is decisive of
the points raised by the pleadings, or which might properly be predi
cated upon them, it does not embrace any matters which might have
been brought into the litigation, or causes of action which the plain
tiffs might have joined, but which in fact are not joined or embraced
in the pleadings.15 It is generally held that a set-off may or may not
be pleaded, at the election of the defendant; and if not pleaded, the
right to sue upon it as an independent cause of action, or to rely
upon it in defense to another action by the same plaintiff, is not
affected or impaired by a judgment against the defendant.18 So
whenever recoupment is sought the party entitled to it may interpose
it as a defense, or bring a cross-action, and in general it is optional
with him which course he will adopt. This proceeds upon the ground
that recoupment is in effect the setting off of distinct causes of action.17
It has been held that one who is sued for the breach of a contract is
not compelled to assert a breach of such contract by his adversary,
and to claim damages therefor, but may, on defeating the action,
subsequently bring suit against the plaintiff in the former action to
recover for a breach of the contract by the latter, occurring before
the commencement of the first action.18 Similarly where certain
property is adjudged exempt from execution, and released, and other
property, also exempt, is subsequently seized in another suit between
the same parties for the payment of the same debt, a waiver of exemp
tion may be set up to subject the latter property to the payment of
the debt, although such waiver might have been and was not set up
nor litigated in the first suit.19
13. Watts v. Watts, 160 Mass. 464, 7 So. 808, 24 A. S. R. 819. And see
36 N. E. 479, 39 A. S. R. 509, 23 Set-off and Counterclaim.
L.R.A. 187.
17. Dunham v. Bower, 77 N. Y. 76,
14. Dunham v. Bower, 77 N. Y. 76, 33 Am. Rep. 570.
33 Am. Rep. 570.
18. La Follett v. Mitchell, 42 Ore.
15. Austin v. Austin, 132 N. C. 262, 465, 69 Pac. 916, 95 A. S. R. 780.
48 S. E. 827, 95 A. S. R. 637.
19. Sloan v. Price, 84 Ga. 171, 10
16. Roach v. Privett, 90 Ala. 391. S. E. 601, 20 A. S. R. 354.
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Judgment as Estopped in Second Action on Different Claim or
Demand
450. In General.—When the second action between the same par
ties is upon a different claim or demand, or cause of action, it is well
settled that the judgment in the first suit operates as an estoppel only
as to the point or question actually litigated and determined,20 and '
not as to other matters which might have been litigated and deter
mined.1 This rule holds true whether the judgment is used in plead
ing as a technical estoppel, or is relied on by way of evidence as
20. Davis v. Brown, 94 U. S. 423,
24 U. S. (L. ed.) 204; Cromwell v.
Sac County, 94 U. S. 351, 24 U. S.
(L. ed.) 195; Bissell v. Spring Valley
Tp., 124 U. S. 225, 8 S. Ct. 495, 31
U. S. (L. ed.) 411; Nesbit v. Riverside Independent Dist., 144 U. S. 610,
12 S. Ct. 746, 36 U. S. (L. ed.) 562;
McComb v. Frink, 149 U. S. 629, 13
S. Ct. 993, 37 U. S. (L. ed.) 876;
Last Chance Min. Co. v. Tyler Min.
Co., 157 U. S. 683, 15 S. Ct. 733, 39
U. S. (L. ed.) 859; Roberts v. Northern Pac. R. Co., 158 U. S. 1, 15 S. Ct.
756, 39 U. S. (L. ed.) 873; Werlein v.
New Orleans, 177 U. S. 390, 20 S. Ct.
682, 44 U. S. (L. ed.) 817; VirginiaCarolina Chemical Co. v. Kirven, 215
U. S. 252, 30 S. Ct. 78, 54 U. S. (L.
ed.) 179; Radford v. Myers, 231 U. S.
725, 34 S. Ct. 249, 58 U. S. (L. ed.)
. 454; Columb v. Webster Mfg. Co., 84
Fed. 592, 50 U. S. App. 264, 28 C. C.
A. 225, 43 L.R.A. 195; Harrison v.
Remington Paper Co., 140 Fed. 385,
72 C. C. A. 405, 5 Ann. Cas. 314, 3
L.R.A.(N.S.) 954; Water, Light, etc.,
Co. v. Hutchinson, 160 Fed. 41, 90 C.
C. A. 547, 19 L.R.A.(N.S.) 219; Quillian v. Henderson-Mizell Mercantile
Co., 179 Ala. 548, 60 So. 820, 43
L.R.A.(N.S.) 950; Freeman v. Barnum, 131 Cal. 386, 63 Pac. 691, 82
A. S. R. 355; Huntlev v. Holt, 59
Conn. 102, 22 Atl. 34, 21 A. S. R. 71
and note; Scott v. Scott, 83 Conn. 634,
78 Atl. 314, 21 Ann. Cas. 965; Draper
v. Medlock, 122 Ga. 234, 50 S. E. 113,
2 Ann. Cas. 650, 69 L.R.A. 483; Moore
v. Williams, 132 Hl. 589, 24 N. E. 619,
22 A. S. R. 563; Denney v. State, 144
Ind. 503, 42 N. E. 929, 31 L.R.A. 726;
Griffin v. Seymour, 15 la. 30, 83 Am.

Dee. 396; Rew v. Independent School
Dist, 125 la. 28, 98 N. W. 802, 106
A. S. R, 282; Morrison v. Clark, 89
Me. 103, 35 Atl. 1034, 56 A. S. R. 395;
Major v. Owen, 126 Minn. 1, 147 N.
W. 662, Ann. Cas. 1915D 589 and
note; Rossraan v. 'Tilleny, 80 Minn.
160, 83 N. W. 42, 81 A. S. R. 247;
Gayer v. Parker, 24 Neb. 643, 39 N.
W. 845, 8 A. S. R. 227 and note;
Haines v. Flinn, 26 Neb. 380, 42 N.
W. 91, 18 A. S. R. 785; Slater v.
Skirving, 51 Neb. 108, 70 N. W. 493,
66 A. S. R. 444; Towns v.Nims, 5 N.
H. 259, 20 Am. Dee. 578 ;'' Murphy v.
John Hoffman Co., 215 N. Y. 185, 109
N. E. 101, L.R.A.1916A 634; La
Follett v. Mitchell, 42 Ore. 465, 69
Pac. 916, 95 A. S. R. 780; Ruckman
v. Union R. Co., 45 Ore. 578, 78 Pac.
748, 69 L.R.A. 480; Philadelphia v.
Ridge Ave. R. Co., 142 Pa. St. 484, 21
Atl. 982, 24 A. S. R. 512; Howard v.
Huron, 5 S. D. 539, 59 N. W. 833, 26
L.R.A. 493; Pitts v. Oliver, '13 S. D.
561, 83 N. W. 591. 79 A. S. R. 907;
In re Clifford, 37 Wash. 460, 79 Pac.
1001, 107 A. S. R, 819; Central BanV
ing, etc., Co. v. United States Fidelity,
etc., Co., 73 W. Va. 197, 80 S. E. 121,
51 L.R.A.(N.S.) 797; Pereles v.
Gross, 126 Wis. 122, 105 N. W. 217,
110 A. S. R. 901.
Notes: 96 Am. Dec. 783; 113 A. S.
R. 400; 7 L.R.A. 578.
1. Nesbit v. Riverside Independent
Dist., 144 U. S. 610, 12 'S. Ct. .746, 36
U. S. (L. ed.) 562; McComb v. Frink.
149 U. S. 629, 13 S. Ct. 993.'37 U. S.
(L. ed.) 876; Harrison v. Remington
Paper Co., 140 Fed. 385, 72 C. C. A.
405, 5 Ann. Cas. 814, 3 HR.A.(N.S.)
954; Freeman v. Barnuro, 131 Cal.
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conclusive per se.2 In all cases It should appear that the first judg
ment determined the actual question at issue between the parties,*
and that the precise question was raised and determined in the
former suit.4 On the other hand it is equally well settled that a
fact which has been directly tried and decided by a court of com. petent jurisdiction cannot be contested again between the same par
ties in the same or any other court, and that where some controlling
fact or question material to the determination of both actions has
been determined in a former suit, and the same fact or question is
again at issue between the same parties, its adjudication in the first
will if properly presented be conclusive of the same question in the
latter suit,5 without regard to whether the cause of action is the same
380, 03 Pac. 091, 82 A. S. R. 355; 1915E 875; Caperton v. Schmidt, 20
Scott v. Scott, 83 Conn. 034, 78 Atl. Cat. 479, 85 Am. Dec. 187; In re
314, 21 Ann. Cas. 905; Draper v. Med- Harrington, 147 Cal. 124, 81 Pac. 540,
lock, 122 Ga. 234, 50 S. E. 113, 2 Ann. 109 A. S. R. 118; Coit v. Tracy, 8
Cas. 050, 69 L.R.A. 483; Rew v. In- Conn. 268, 20 Am. Dec. 110; Hanna
dependent School Dist., 125 la. 28, 98 v. Read, 102 111. 590, 40 Am. Rep.
N. W. 802, 100 A. S. R. 282; State v. 608; Wright v. Griffey, 147 111. 496,
Muench, 217 Mo. 124, 117 S. W. 25, 35 N. E. 732, 37 A. S. R. 228; Sing129 A. S. R. 536; La Follett v. er v. Hutchinson, 183 111. 606, 56 N.
Mitchell, 42, Ore. 465, 69 Pac. 916, E. 388, 75 A. S. R. 133; Merrifield
95 A. S. R. 780; Pitts v. Oliver, 13 v. Illinois S. M. Canal Com'rs, 212 111.
S. D. 561, 83 N. W. 591, 79 A. S. R. 456, 72 N. E. 405, 67 L.R.A. 369;
907; Pereles v. Gross, 126 Wis. 122, Heichew v. Hamilton, 4 G. Greene
105 N. W. 217, 110 A. S. R. 901.
(Ia.) 317, 61 Am. Dec. 122; MontesNote: 7 L.R.A. 578.
quieu v. Heil, 4 La. 51, 23 Am. Dec.
2. Haines v. Flinn, 26 Neb. 380, 42 471; Fridge v. State, 3 Gill & J. (Md.)
N. W. 91, 18 A. S. R. 785.
103, 20 Am. Dec. 403; Homer v. Fish,
3. Griffin v. Seymour, 15 Ia. 30, 83 1 Pick. (Mass.) 435, 11 Am. Dec. 218;
Am. Dec. 396.
Fuller v. Shattuck, 13 Gray (Mass.)
4. Russell v. Place, 94 U. S. 600, 24 70, 74 Am. Dec. 022 and note ; Watts
U. S. (L. ed.) 214; New Brunswick v. v. Watts, 100 Mass. 464, 36 N. E.
Cramer, 61 N. J. L. 270, 39 Atl. 071, 479, 39 A. S. R. 509, 23 L.R.A. 187;
68 A. S. R. 705; Jericho v. Underbill, Olson v. Schultz, 07 Minn. 494, 70
67 Vt. 85, 30 Atl. 090, 48 A. S. R. N. W. 779, 04 A. S. R. 437, 36
804.
L.R.A. 790; O'Brien v. Manwaring, 79
5. McCall v. Carpenter, 18 How. Minn. 86, 81 N. W. 746, 79 A. S. R.
297, 15 U. S. (L. ed.) 389; Aurora v. 426; State v. Coste, 36 Mo. 437, 88
West, 7 Wall. 82, 19 U. S. (L. ed.) 42; Am. Dec. 148; State v. Muench, 217
Russell v. Place, 94 U. S. 600, 24 U. Mo. 124, 117 S. W. 25, 129 A. S. R.
»S. (L. ed.) 214; Pearce v. Rice, 142 530; State v. Broatch, 08 Neb. 087, 94
U. S. 28, 12 S. Ct. 130, 35 U. S. (L. N. W. 1010, 110 A. S. R. 477; Haned.> 925; New Orleans v. Citizens' cock v. State, 62 N. J. L. 289, 41 Atl.
Bank, 167 U. S. 371, 17 S. Ct. 905, 42 840, 42 L.R.A. 852; Malloney v. Horan,
U. S. (L. ed.> 202; Southern Pac. R. 49 N. Y. 111, 10 Am. Rep. 335; Astoria
Co. v. United States, 108 U. S. 1, 18 v. Astoria, etc., R. Co., 67 Ore. 538,
S. Ct. 18. 42 U. S. (L. ed.) 355; 136 Pac. 645, 49 L.R.A. (N.S.) 404;
Southern Pac. R. Co. v. United States, Marsteller v. Marsteller, 132 Pa. St.
183 U. S. 519, 22 S. Ct. 154, 46 U. 517, 19 Atl. 344, 19 A. S. R. 604;
S. (L. ed.) 307; Phillips v. Colvin, Philadelphia v. Ridge Ave. R. Co., 142
114 Ark. 14, 169 S. W. 316, L.R.A. Pa. St. 484, 21 Atl. 982, 24 A. S. R.
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or not,6 or whether the second suit involves the same or a different
subject matter,7 or whether or not it is in the same form of proceed
ing.8 In such cases it is also immaterial that the two actions were
based on different grounds, or tried on different theories, or are
instituted for different purposes, and seelc different relief.9 A matter,
whether consisting of one or many questions, which has been solemnly
adjudicated by a court of competent jurisdiction, must, in any subse
quent litigation between the same parties, where the same question or
questions arise, be Meemed to have been finally and conclusively
settled, except where the litigation is a direct proceeding for the
purpose of reversing or setting aside such adjudication.10 Where
parties have once litigated a question in a competent tribunal and been,
defeated, they cannot thereafter litigate the same question in another
tribunal of independent or concurrent jurisdiction and having no
appellate jurisdiction,11 so long as the original judgment remains
512; Caston v. Perry, 1 Bailey L. (S. 745; Chicago, etc., R. Co. v. Cass
C.) 533, 21 Am. Dec*. 482; Warwick v. County, 72 Neb. 489, 101 N. W. 11,
Underwood, 3 Head (Tenn.) 238, 75 117 A. S. R. 806; Bell v. Merrifield,
Am. Dec. 767; Lee v. Kingsbury, 13 109 N. Y. 202, 16 N. E. 55, 4 A. S. R.
Tex. 68, 62 Am. Dec. 546; In re Clif- 436; Harrison v. Wallton, 95 Va. 721,
ford, 37 Wash. 460, 79 Pac. 1001, 107 30 S. E. 372, 64 A. S. R. 830, 41
A. S. R. 819; Jackson v. Astor, 1 Pin. L.R.A. 703; Richmond v. Sitterding,
(Wis.) 137, 39 Am. Dec. 281; Priewe 101 Va. 354, 43 S. E. 562, 99 A. S.
v. Wisconsin State Land, etc., Co., 103 R. 878, 65 L.R.A. 445; Gallaher v.
Wis. 537, 79 N. W. 780, 74 A. S. R. Moundsville, 34 W. Va. 730, 12 S. E.
904. .
859, 26 A. S. R. 942; Roller v. MurNotes: 96 Am. Dec. 776; 1 L.R.A. rav, 71 W. Va. 161, 76 S. E. 172, Ann.
572; 7 L.R.A. 578, 579; 5 Eng. Rul. Cas. 1934B 1139, L.R.A.1915F 984.
Cas. 928.
7. Hodge v. Shaw, 85 la. 137, 52
6. Southern Pac. R. Co. v. United N. W. 8, 39 A. S. R. 290; Jordahl v.
States, 168 U. S. 1, 18 S. Ct. 18, 42 Berry, 72 Minn. 119, 75 N. W. 10, 71
U. S. (L. ed.) 355; Southern Pac. R. A. S. R. 469, 45 L.R.A. 541; Hart v.
Co. v. United States, 183 U. S. 519, 22 Moulton, 104 Wis. 349, 80 N. W. 599,
S. Ct. 154, 46 U. S. (L. ed.) 307; 76 A. S. R. 881.
Morgan v. Kendrick, 91 Ark. 394, 121
Note: 112 A. S. R. 22.
S. W. 278, 134 A. S. R. 78; Betts v.
8. Southern Pac. R. Co. v. United
Starr, 5 Conn. 550, 13 Am. Dec. 94 States, 168 U. S. 1, 18 S. Ct. 18, 42
and note: Hilton v. Stewart, 15 Idaho U. S. (L. ed.) 355; Lamb v. Wahlen150, 96 Pac. 579, 128 A. S. R. 48; maier, 144 Cal. 91, 77 Pac. 765, 10;)
Hanna v. Read, 102 111. 596, 40 Am. A. S. R. 66; Coffin v. Knott, 2 G.
Rep. 608; Wright v. Griffey, 147 111. Greene (la.) 582, 52 Am. Dec. 537.
496, 35 N. E. 732, 37 A. S. R. 228;
Note: 112 A. S. R. 22.
Markley v. People, 171 111. 260, 49
9. Price v. Carlton, 121 Ga. 12, 48
N. E. 502, 63 A. S. R. 234; Brack v. S. E. 721, 68 L.R.A. 736.
Bovd, 211 111. 290, 71 N. E. 995, 103
10. Markley v. People, 171 111. 260,
A.'S. R, 200; Teel v. Dunnihoo, 230 49 N. E. 502, 63 A. S. R. 234.
11l. 47fi. 82 N. E. 844, 120 A. S. R.
11. Forsyth v. Hammond, 166 U. S.
319; Watson v. Richardson, 110 la. 506, 17 S. Ct. 665, 41 U. S. (L. ed.)
698, 80 N. W. 416, 80 A. S. R. 331; 1095; Marsh v. Pier, 4 Rawle (Pa.)
Baumhoff v. St. Louis, etc., R. Co., 205 273, 26 Am. Dec. 131.
Mo. 248, 104 S. W. 5, 120 A. S. R.
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unreversed, and in full and operative effect.12 In harmony with
these principles it has been ruled that if a material fact, decisive of
the case, is tendered as an issue and not withdrawn, a determination
thereon adversely to the party, tendering it is conclusive against him
in a subsequent suit involving the same issue, whether he introduced
evidence in the former action in support of such issue or not.18 A
judgment of a court of competent jurisdiction is conclusive on the
parties not only as to the causes of action therein determined,14 but
also as to the defenses therein pleaded and passed on by the court.15
But an issue raised by an answer which is withdrawn before trial
does not operate as res judicata.16 This species of estoppel is known
to the law as an estoppel by verdict.1' and is equally available to a
plaintiff in support of his action, when the circumstances warrant it,
as when offered by a defendant as matter of defense.18
451. Matters Implied and Necessarily Determined.—While this
doctrine of the effect of a judgment as an estoppel in subsequent
actions is limited to matters involved in the litigation, it is generally
held to be equally applicable whether the point .decided is, of itself,
the ultimate vital point, or only incidental, if still necessary to the
decision of that point.19 and a judgment in a prior suit is deemed
final and conclusive in subsequent litigation between the parties, or
their privies, as to those matters necessarily determined or implied in
reaching the final judgment,20 although no specific finding may have
12. Martin v. Evans, 85 Md. 8, 36
Atl. 258, 60 A. S. R, 292, 36 L.R.A.
218.
13. O'Brien v. Manwaring, 79 Minn.
86, 81 N. W. 746, 79 A. S. R, 426.
14. Note: 41 Am. Dec. 682.
15. Freeman v. Bass, 34 Ga. 355,
89 Am. Dec. 255.
Note: 41 Am. Dec. 682.
16. Note: 8 A. S. R. 230.
17. Wright v. Griffev, 147 111. 496,
35 N. E. 732, 37 A^S. R. 228.
18. Hanna v. Read, 102 111. 596, 40
Am. Rep. 608.
19. Wright v. Griffey, 147 111. 496,
35 N. E. 732, 37 A. S. R. 228.
20. Pearce v. Rice, 142 U. S. 28, 12
S. Ct. 130, 35 U. S. (L. ed.) 925;
Werlein v. New Orleans, 177 U. S.
390, 20 S. Ct. 682, 44 U. S. (L. ed.)
817; Fayerweather v. Ritch. 195 U. S.
276, 25 S. Ct. 58, 49 U. S. (L. ed.)
193; Liddell v. Chidester, 84 Ala. 508,
4 So. 426, 5 A. S. R. 387: Capcrton v.
Schmidt, 26 Cal. 479, 85 Am. Dee.
t87; Huntley v. Holt, 59 Conn. 102,

22 Atl. 34, 21 A. S. R. 71; Gould v.
Sternberg, 128 111. 510, 21 N. E. 628,
15 A. S. H. 138 and note; White v.
Sherman, 168 111. 589, 48 N. E. 128,
61 A. S. R. 132; People v. Harrison,
253 111. 625, 97 N. E. 1092, Ann.
Cas. 1913A 539; Rew v. Independent
School Dist., 125 la. 28, 98 N. W. 802,
106 A. S. R. 282; Cooper v. Brown,
143 la. 482, 122 N. W. 144, 136 A. S.
R, 768; Sly v. Hunt, 159 Mass. 151,
34 N. E. 187, 38 A. S. R. 403, 21
L.R.A. 680; Watts v. Watts, 160 Mass.
464, 36 N. E. 479, 39 A. S. R. 509, 23
L.R.A. 187; Nashua, etc., R. Corp. v.
Boston, etc., R. Corp., 164 Mass. 222,
41 N. E. 268, 49 A. S. R. 454; McChristal v. Clisbee, 190 Mass. 120, 76
N. E. 511, 5 Ann. Cas. 769, 3 L.R.A.
(N.S.) 702; State v. Branch, 134 Mo.
592, 36 S. W. 226, 56 A. S. R. 533;
Stover v. Stark, 61 Neb. 374, 85 N. W.
286, 87 A. S. R. 460; Manny v. Harris, 2 Johns. (N. Y.) 24, 3 Am. Dec.
38(i ; Steinbach v. Relief Fire Ins. Co.,
77 N. Y. 498, 33 Am. Rep. 655; Dun
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been made in reference thereto,1 and even though it was not raised
as an issue by the pleadings in the former action.2 If the record of
the former trial shows that the verdict could not have been rendered
without deciding the particular matter, it will be considered as having
settled that matter as to all future actions between the parties,8 and
if a judgment necessarily presupposes certain premises, they are as
conclusive as the judgment itself,4 for the judgment is an adjudication
on all the matters which are essential to support it.5 The judgment,
so long as it stands, imports absolute verity as to every proposition
of law and fact essential to its existence against all parties to it,6
and every proposition assumed or decided by the court leading up
to the final conclusion and upon which such conclusion is based is as
effectually passed upon as the ultimate question which is finally
solved.7 It has been said that the foregoing principles are universally
applied, no matter how much injustice may be done by its application
to a particular case.8 There are, however, decisions to the effect that
a former judgment between the same parties is not an estoppel in
a different action between them upon a different cause of action,
as to a question which is not shown by the record to have been
vailed and litigated, though the matter was necessarily involved,
and must have been determined before judgment could have been
entered in the former suit.9
452. Matters Not in Issue and Determined or Involved in Deci
sion.—A judgment concludes the parties only as to the' facts actu2. Bleakley v. Barclay, 75 Kan. 462,
hara v. Bower, 77 N. Y. 76, 33 Am.
Rep. 570; Reirh v. Cochran, 151 N. Y. 89 Pac. 906, 10 L.R.A.(N.S.) 230.
3. Washington, etc., Steam Packet
122, 45 N. E. 367, 56 A. S. R. 607, 37
L.R.A. 805; Shvrock v. Buckman, 121 Co. v. Sickles, 5 Wall. 580, 18 U. S.
Pa. St. 248, 15 Atl. 480, 1 L.R.A. (L. ed.) 550.
4. Redden v. Metzger, 46 Kan. 285,
533; Kvan v. Southern Bldg., etc.,
Ass'n, 50 S. C. 185, 27 S. E. 618, 62 26 Pac. 689, 26 A. S. R, 97; Bleakley
A. S. R. 831; Greenwood Drug Co. v. v. Barclay, 75 Kan. 462, 89 Pac. 906,
Bromonia Co., 81 S. C. 516, 62 S. E. 10 L.R.A.'(N.S.) 230; Shelby v. Creigh840, 128 A. S. R. 929; Lee v. Kings ton, 65 Neb. 485, 91 N. W. 369, 101
bury, 13 Tex. 68, 62 Am. Dec. 546; A. S. R. 630.
5. Reed v. Douglas, 74 la. 244, 37
Wells v. Boston, etc., R. Co., 82 Vt.
108, 71 Atl. 1103, 137 A. S. R, 987; N. W. 181, 7 A. S. R. 476.
Note: 112 A. S. R. 23.
Wilkes v. Davies, 8 Wash. 112, 35 Pac.
v. Shultz, 136 Ind. 323. 36
611, 23 L.R.A. 103; Matter of Clif N. 6.E.Shultz
126, 43 A. S. R. 320.
ford, 37 Wash. 460, 79 Pac. 1001, 107
7. State v. McDonald. 108 Wis. 8,
A. S. R. 819; Slate v. McDonald, 108 84 N. W. 171, 81 A. S. R, 878.
Wis. 8, 84 N. W. 171, 81 A. S. R. 878.
8. Steinbach v. Relief Fire Ins. Co.,
Notes: 96 Am. Dec. 776; 20 A. S. 77 N. Y. 498, 33 Am. Rep. 655.
R. 356; 30 A. S. R, 755; 11 Eng. Rul.
9. Freeman v. Barnum, 131 CaL
Cas. 12.
386, 63 Pac. 691, 82 A. S. R. 355 (ap
1. Short v. Taylor, 137 Mo. 517, 38 plying this rule to a question concern
S. W. 952, 59 A. S. R. 508; Wells v. ing the constitutionality of a law
Boston, etc., R. Co., 82 Vt. 108, 71 necessarily involved in the former
Atl. 1103, 137 A. S. R. 987.
action).
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ally decided, or which were necessarily involved in it and without
the existence of which such judgment could not be rendered,10 and
is not conclusive as to matters not litigated or material to the recov
ery in the former suit.11 As far as subsequent proceedings under
a different cause of action are concerned, issues which were involved
in the case, but not passed on by the court in deciding it, are not
res judicata.12 Thus it has been held that a demand or claim is not
res judicata, though it was interposed in a prior suit along with other
claims, and leave to withdraw it was denied by the court, if the final
judgment of the court appeared to be upon the other claims, and
there is no evidence that the claim, the right to withdraw which was
refused, was in fact argued, considered, or determined by the court.1*
A judgment is not evidence in a subsequent suit of any matter which
came collaterally in question merely,14 nor of any matter incidentally
cognizable,15, nor of any matter to be inferred by argument from the
judgment.16 Thus it has been held that a decision as to the nature
10. Caperton v. Schmidt, 26 Cal. 509, 23 L.R.A. 187 ; Mailonev v. Horan,
479, 85 Am. Dee. 187; Lake v. Han- 49 N. Y. 111, 10 Am. Rep. 385; Huntcock, 38 Fla. 53, 20 So. 811, 56 A. S. zicker v. Crocker, 135 Wis. 38, 115
R. 159; Rushville v. Rushville Natural N. W. 340, 15 Ann. Cas. 444.
Gas. Co., 164 Ind. 162, 73 N. E. 87, 3
Notes: 37 A. S. R. 234 ; 40 L.R.A.
Ann. Cas. 86; Hudson v. Remington (N.S.) 1176.
Paper Co., 71 Kan. 300, 80 Pac. 568,
12. Hunter v. Hunter, 63 S. C. 78,
6 Ann. Cas. 103- and note; Burlen v. 41 S. E. 33, 90 A. S. R. 663.
Shannon, 99 Mass. 200, 96 Am. Dec.
13. Nashua, etc., R. Corp. v. Bos733; Sly v. Hunt, 159 Mass. 151, 34 ton, etc., R. Corp., 164 Mass. 222, 41
N. E. 187, 38 A. S. R. 403, 21 L.R.A. N. E. 268, 49 A. S. R. 454.
680 ; Nashua, etc., R. Corp. v. Boston,
14. Wright v. Griffey, 147 111. 496,
etc., R. Corp., 164 Mass. 222, 41 N. E. 35 N. E. 732, 37 A. S.'R. 228; Wood
268, 49 A. S. R. 454; State v. Lincoln v. Jackson, 8 Wend. (N. Y.) 9, 22 Am.
St. R. Co., 80 Neb. 333, 114 N. W. Dec. 603; Lawrence v. Hunt, 10 Wend.
422, 14 L.R.A.(N.S.) 336; Garrett v. (N. Y.) 80, 25 Am. Dec. 539; Beebe
Day, 2 McCord Eq. (S. C.) 27, 16 v. Bull, 12 Wend. (N. Y.) 504, 27 Am.
Am. Dec. 629; Concha v. Concha, 11 Dec. 150; Blackmore v. Gregg, 10
App. Cas. 541, 56 L. J. Ch. 257, 55 Watts (Pa.) 222, 36 Am. Dec. 171;
L. T. N. S. 522, 35 W. R. 477, 11 Eng. Herr v. Herr, 5 Pa. St. 428, 47 Am.
Rul Cas 22
Dec. 416; Mauldin v. Greenville, 53 S.
Notes- 96 Am Dec 779 781- 7 C- 285, 31 S- E- 252, 69 A- S- B- ^
TR A <V78
43 L.R.A. 101; Wells v. Boston, etc., R.
11. Radford v. Myers, 231 U. S. Co J2 Vt. 108, 71 Atl. 1103, 137 A. S.
73 3T4lnCt.
^ i,L' S
Notes: 11 L.R.A. 310; 11 Eng.' Rul.
454; Liddell v. Chidester, 84 Ala. 508, q&s 7
4 So. 426, 5 A. S. R. 387; Marietta
15 Wel1s v Boston, ete-i R. Co., 82
Chair Co. v. Henderson, 121 Ga. 399, yt. 108, 71 Atl. 1103, 137 A. S. R.
49 S. E. 312, 104 A. S. R. 156, 2 Ann. gg7.
Cas. 83; Wilson v. Stripe, 4 G. Greene
16. Hopkins v. Lee, 6 Wheat. 109,
(la.) 551, 61 Am. Dec. 138; Garrott 5 U. S. (L ed.) 218; Caperton v.
v. Johnson, 11 Gill & J. (Md.) 173, Schmidt, 26 Cal. 479, 85 Am. Dec.
35 Am. Dec. 272; Watts v. Watts, 160 187; Lawrence v. Hunt, 10 Wend. (N.
Mass. 464, 36 N. E. 479, 39 A. S. R. Y.) 80, 25 Am. Dec. 539; Long v.
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and effect of a final decree, made when only the decree was before the
court and in a matter which did not require an exact determination
of the question, is not binding on the court in a subsequent suit where
the court has before it the entire record of the proceeding on which
the decree was entered, and the question as to the nature and effect
of the decree is fundamental to the determination of such subsequent
suit.17 Similarly a finding of nonresidence on a suggestion and
motion to require security for costs in a pending action is not res
judicata in another action between the same parties.18 It has been
said that a judgment, to constitute res judicata, must not be open to
argument or inference whether the same cause was decided in the
former suit, and that there must be certainty that the very matter in
dispute has been the subject of judicial determination.19 If a ques
tion is not in issue, it is immaterial that it is passed on in the opinion
of the court rendering the judgment.20 The reasoning and opinion
of the court upon a subject on the evidence before it does not have
the force and effect of the thing adjudged, unless the subject matter
is definitely disposed of by the decree of the court.1 Nor is it the
finding of facts which constitutes an adjudication, but it is the con
clusion of the court as to the effect of those facts determined as matter
of law. It is the determination of the issues presented which con
stitutes the adjudication, which has the effect of res judicata.2 For
example, if a mechanic's lien is enforced in a justice's court, a finding
which is not essential to establishing the lien, that the defendant
owned the land at a certain date, does not preclude one claiming under
a trust deed of the land from showing in the circuit court that the
defendant was not the owner at that time.8 It may be added that a
judgment entered by a court outside the issues submitted to its deter
mination stands upon the same footing as one dealing with a subject
matter which is entirely foreign to its jurisdiction, and is therefore
a nullity.4 Special findings of fact by a jury appear to occupy the
same status as opinions of the court in regard to the extent to which
they operate as res judicata, and it has been held that special findings
of fact by a jury on the trial of a libel for divorce are not conclusive
Baugas, 24 N. C. 290, 38 Am. Dec.
20. Bridges v. McAlister, 106 Ky.
694; Wells v. Boston, etc., R. Co., 82 791, 51 S. W. 603, 90 A. S. R. 267,
Vt. 108, 71 Atl. 1103, 137 A. S. R. 45 L.R.A. 800.
987.
1. Davis v. Millaudon, 17 La. Ann,
Note: 11 Eng. Rul. Cas. 7.
97, 87 Am. Dec. 517.
17. Probate Ct. v. Williams, 30 R.
2. Rew v. Independent School Dist.,
I. 144, 73 Atl. 382, 19 Ann. Cas. 554. J25 la. 28, 98 N. W. 802, 106 A. S. R.
18. Brown v. Beckwith, 58 W. Va. 282.
140, 51 S. E. 977, 112 A. S. R. 955,
3. Wilson v. Lubke, 176 Mo. 210, 75
1 L.R.A. (N.S.) 778.
S. W. 602, 98 A. S. R. 503.
19. Scottish-American Mortgage Co.
4. Lincoln Nat. Bank v. Virgin, 36
v. Buckley, 88 Miss. 641, 41 So. 502, Neb. 735, 55 N. W. 218, 38 A. S. R.
117 A. S. R. 763.
747.
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as to facts not essential to, although consistent with, the general
verdict and the decree.5
453. Immaterial Facts.—In order that a judgment may operate
as res judicata and be conclusive evidence of a fact sought to be estab
lished by it, it must be made to appear that the same fact not only was
in issue and determined in the former suit, but that it was a material
fact therein.6 Facts found which were not necessary to uphold a
former judgment do not conclude the parties.7 Although a decree
in express terms professes to affirm a particular fact, yet if such fact
was immaterial, and the controversy did not turn upon it, the decree
will not conclude the parties in reference to that fact.8
454. Effect of Judgments Involving Several Issues.—Where there
are two or more issues in a case and all are decided in favor of
the same litigant, the court may rest its decision on them jointly,
in which event the decision of one is no less necessary or material
than the decision of the other issue, and the judgment is treated as
conclusive upon both.9 Not infrequently, however, the court in render
ing judgment leaves it ambiguous and uncertain as to which of several
issues was the one determined in arriving at the decision of the case,
and while the authorities are not harmonious, the weight of authority
is to the effect that a judgment which may have resulted from a
determination of either one of two or more separate issues does not
constitute an adjudication as to either, where it is not shown upon
which it was in fact based.10 Under this view it must clearly appear
from the record in the former cause, or by proof by competent evi
dence consistent therewith, that the matter as to which the rule of
res judicata is invoked as a bar was, in fact, necessarily adjudicated
in the former action ; 11 and a plea of res judicata is insufficient, unless
it appears that the matters stated in the complaint, and alleged to
have been unavailingly set up as a defense in a former action, were
positively decided in such former action against the present plain5. Burlen v. Shannon, 99 Mass. 200,
Note: 44 A. S. R. 564.
96 Am. Dec. 733.
10. Russell v. Place, 94 U. S. 606,
6. Liddell v. Chidester, 84 Ala. 508, 24 U. S. (L. ed.) 214; De Sollar v.
4 So. 426, 5 A. S. R. 387; White v. Hanscome, 158 U. S. 216, 15 S. Ct.
Sherman, 168 111. 589, 48 N. E. 128, 816, 39 U. S. (L. ed.) 956; Beronio v.
61 A. S. R. 132; Bennett v. First Nat. Ventura County Lumber Co., 129 Cal.
Bank, 128 la. 1, 102 N. W. 129, 5 232, 61 Pac. 958, 79 A. S. R. 118;
Ann. Cas. 899 ; Ward v. Boyce, 152 N. Clifton v. Meuser, 88 Kan. 408, 129
. Y. 191, 46 N. E. 180, 36 L.R.A. 540.
Pac. 159, 43 L.R.A.(N.S.) 124; Fahey
7. Coit v. Tracy, 8 Conn. 268, 20 v. Esterley Mach. Co., 3 N. D. 220, 55
Am. Dec. 110.
N. W. 580, 44 A. S. R. 554 and note.
8. Coit v. Tracy, 8 Conn. 268, 20
Note : 96 Am. Dec. 785.
Am. Dec. 110; People v. Johnson, 38
11. Kleinschmidt v. Binzel, 14
N. Y. 63, 97 Am. Dec. 770.
Mont. 31, 35 Pac. 460, 43 A. S. R.
9. Florida Cent. R. Co. v. Schutter, 604 and note.
103 U. S. 118, 26 U. S. (L. ed.) 327.
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tiff.12 Therefore a party desiring to avail himself of the judgment
as conclusive evidence upon some particular fact must show affirm
atively that it went upon that fact, or else the question is open for
a new contention.18 Accordingly it has been held that the dismissal
of a suit to enjoin interference with the erection of a fence cannot be
regarded as having established the true boundary line between the
parties, where the dismissal might be rested on any of three grounds,
with nothing to indicate which.14 So it has been declared that the
dismissal of a libel for a divorce after a hearing on the merits, and
which dismissal may have been decreed upon any one of three differ
ent and sufficient defenses of the libelee, is conclusive as to none of
them, and is not a bar to a libel by the former libelee as libelant
against the former complainant.15 Some courts, however, hold that
where two or more issues are submitted to a jury, with evidence tend
ing to sustain them all, and a general verdict is rendered, such
verdict is prima facie evidence that all the issues were found in favor
of the party for whom it is rendered.16 Thus where several defenses
are pleaded, upon all of which evidence is given, a general verdict
in favor of the defendant, followed by a judgment thereon, is con
sidered at least prima facie evidence that all the issues were found
in his favor.17 If in one action the plaintiff alleges several facts,
the proof of any of which entitles him to a recovery, and there is a
general finding against him, it has been held that it must be con
clusively presumed in another action between the same parties founded
upon the same facts that each fact so averred was determined against
such plaintiff, and that it is immaterial whether or not any evidence
was offered in the former case in support of each of such facts.18
When there are two issues in a case, upon either of which the judg
ment may rest, one going to the merits and the other not, its dis
position will generally be considered as resting upon the latter; the
merit remaining unadjudicated, unless the judgment appears to have
been upon the merits.16 Thus a decree of bankruptcy upon a petition
alleging two grounds, one of which would prevent a discharge with
out specifying the ground upon which it is based, is not res judicata
against the right to a discharge upon a subsequent petition to
secure it.28 Similarly where in a suit for several demands some only
12. Noyes v. Evans, 6 Vt. 628, 27
17. Rhoads v. Metropolis, 144 111.
Am. Dec. 579.
580, 33 N. E. 1092, 36 A. S. R. 468.
13. Note: 6 Ann. Cas. 105.
18. Slater v. Skirving, 51 Neb. 108,
14. Matson v. Poncin, 152 la. 569, 70 N. W. 493, 66 A. S. R. 444.
132 N. W. 970, 38 L.R.A.(N.S.) 1020.
19. Hoover v. King, 43 Ore. 281,
15. Lea v. Lea, 99 Mass. 493, 96 72 Pae. 880, 99 A. S. R. 754, 65 L.R.A.
Am. Dec. 772.
790.
16. White v. Simonds, 33 Vt. 178,
20. In re Julius, 217 Fed. 3, 133
78 Am. Dec. 620.
C. C. A. 328, L.R.A.1915C 89.
Note: 44 A. S. R. 565.
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are due, others being not yet due, and a general verdict is given for
the plaintiff, it has been held that he may show in a second suit
brought upon the demands not due in the trial in the first suit, that
they were disallowed because not due.1 Where the entry of judg
ment in an action involving several issues of fact recites a finding on
one issue that compels a judgment for the defendant, and is silent
as to the rest, there is no presumption that they have been passed on,
and in the absence of some further showing they will be held open
to inquiry in future litigation between the same parties based on a
different cause of action.2
Manner of Disposition of First Suit as Affecting Conclusiveness of
Judgment
455. In General.—In order to bar a second action the circumstances
of the first action must have been such that the plaintiff might have
recovered for the same cause of action alleged in the second. An
adjudication made on grounds purely technical, and where the merits
could not come into question, is limited to the point actually decided,
and will not preclude a subsequent action brought in a way to avoid
the objection which proved fatal in the first.8 If the former trial
went off on a technical defect, or because the suit was prematurely
brought,4 or for want of jurisdiction,5 or because of a temporary dis
ability of the plaintiff to sue,6 or because the plaintiff has mistaken
his character, or the capacity in which he brings suit,7 or on any
ground which did not go to the merits of the action, the judgment
thereon will constitute no bar to another suit.8
456. Dismissal.—It is the well settled rule that a judgment or
decree of dismissal not involving the merits or without prejudice to
the plaintiff is not a bar to a subsequent action or suit.9 It is clear
1. Embden v. Lisherness, 89 Me.
578, 36 AtL 1101, 56 A. S. R. 442.
2. Hudson v. Remington Paper Co.,
71 Kan. 300, 80 Pac. 568, 6 Ann. Cas.
103 and note. See infra, par. 532.
3. Converse v. Sickles, 146 N. Y.
200, 40 N. E. 777, 48 A. S. R. 790.
4. Harrison v. Hartford Fire Ins.
Co., 102 la. 112, 71 N. W. 220, 47
L.R.A. 709 ; Taylor v. Larkin, 12 Mo.
103, 49 Am. Dec. 119; Weigley v.
Coffman, 144 Pa. St. 489, 22 Atl. 919,
27 A. S. R. 667.
5. Taylor v. Larkin, 12 Mo. 103, 49
Am. Dec. 119 ; Kleinschmidt v. Binzel,
14 Mont. 31, 35 Pac. 460, 43 A. S. R.
604.
6. Taylor v. Larkin, 12 Mo. 103, 49

Am. Dee. 119; Weigley v. Coffman,
144 Pa. St. 489, 22 Atl. 919, 27 A. S.
R. 667 and note.
7. Agnew v. McElroy, 10 Smedes &
M. (Miss.) 552, 48 Am. Dec. 772.
8. Kleinschmidt v. Binzel, 14 Mont.
31, 35 Pac. 460, 43 A. S. R. 604; Gist
v. Davis, 2 Hill Eq. (S. C.) 335, 29
Am. Dec. 89. And see supra, par.
431.
9. Baer Bros. Mercantile Co. v.
Denver, etc., R. Co., 233 U. S. 479,
34 S. Ct. 641, 58 U. S. (L. ed.) 1055;
Baxter v. Buchholz-Hill Transp. Co.,
227 U. S. 637, 33 S. Ct. 402, 57 U. S.
(L. ed.) 681; Gilbert v. American
Surety Co., 121 Fed. 499, 57 C. C. A
619, 61 L.R.A. 253 ; Lang v. Waring,
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that a judgment is not on the merits and not conclusive when the
court did not have jurisdiction, and a dismissal for want of jurisdic
tion will not prevent a new suit on the same cause of action,10 although
the action of the court in dismissing was erroneous.11 Nor does the
dismissal of a suit for want of parties render the subject of controversy
res judicata, as it leaves the merits unconsidered and undisposed of.1B
The effect of a dismissal without prejudice as leaving the matter open
for a new action is not changed by the fact that the dismissal is
made after a reversal on appeal of a judgment on the merits.18 On
the other hand a dismissal upon the merits renders the issues res
judicata, and constitutes a complete bar to another suit between the
same parties on the same matters,14 and it has been held that a gen
eral decree that the bill be dismissed, which does not clearly show
that it rests upon some matter in abatement which prevents it from
barring future actions upon the same cause, cannot be sustained by
the sufficiency of the proof of the matter in abatement, where there
are pleas in bar, because the legal effect of the decree is to sustain
the latter and to work a complete estoppel of subsequent suits upon
the same cause.11 A decision has been declared to be on the merits
although it is one dismissing a suit because of the existence of a
25 Ala. 625, 60 Am. Dec. 533; Martin v. Stewart, 46 Wash. 79, 89 Pac. 475,
v. Hodge, 47 Ark. 378, 58 Am. Rep. 123 A. S. R. 915, 13 Ann. Cas. 653, 11
763; Moore v. Russell, 133 Cal. 297, L.R.A.(N.S.) 557.
65 Pac. 624, 85 A. S. R. 166; Roberts Notes: 96 Am. Dec. 778 et seq.; 112
v. Moss, 127 Ky. 657, 106 S. W. 297, A. S. R. 23; 9 Ann. Cas. 187; 19 Ann.
17 L.R.A.(N.S.) 280; Lord v. Chad- Cas. 1017 et seq.
bourne, 42 Me. 429, 66 Am. Dec. 290;
And see supra, par. 431.
Chase's Case, 1 Bland (Md.) 206, 17
10. Smith v. McNeal, 109 U. S. 426,
Am. Dec. 277; Gunn v. Peakes, 36 3 S. Ct. 319, 27 U. S. (L. ed.) 986;
Minn. 177, 30 N. W. 466, 1 A. S. R. Taylor v. Larkin, 12 Mo. 103, 49 Am.
661; Hodge v. Mitchell, 27 Miss. 560, Dec. 119; Kleinschmidt v. Binzel, 14
61 Am. Dec. 524; Johnson v. Walker, Mont. 31, 35 Pac. 460, 43 A. S. R.
86 Miss. 757, 39 So. 49, 109 A. S. R. 604; Weigley v. Coffman, 144 Pa. St.
733, 1 L.R.A.(N.S-) 470; Baldwin v. 489, 22 Atl. 919, 27 A. S. R. 667.
Davidson, 139 Mo. 118, 40 S. W. 765,
Note: 112 A. S. R. 23.
61 A. S. R. 460; Neafie v. Neafle, 7
11. Weigley v. Coffman, 144 Pa. St.
Johns. (N. Y.) 1, 11 Am. Dec. 380; 489, 22 Atl. 919, 27 A. S. R. 667.
Buchholz-Hill Transp. Co. v. Baxter,
12. St. Romes v. Levee Steam Cot206 N. Y. 173, 99 N. E. 180, Ann. Cas. ton-Press Co., 127 U. S. 614, 8 S. Ct.
1914A 1105 and note; Faison v. 1335, 32 U. S. (L. ed.) 289; KleinGrandy, 128 N. C. 438, 38 S. E. 897, schmidt v. Binzel, 14 Mont. 31, 35
83 A. S. R. 693; Hoover v. King, 43 Pac. 460, 43 A. S. R. 604.
Ore. 281, 72 Pac. 880, 99 A. S. R.
Note: 96 Am. Dec. 778.
754, 65 L.R.A. 790; Weigley v. Coff13. Note: Ann. Cas. 1914A 1110.
man, 144 Pa. St. 489, 22 Atl. 919, 27
14. Thompson v. Clay, 3 T. B. Mon.
A. S. R. 667; McPherson v. Swift, 22 (Ky.) 359, 16 Am. Dec. 108.
S. D. 165, 116 S. W. 76, 133 A. S. R.
15. O'Neil v. Wolcott Min. Co., 174
907; Scherff v. Missouri Pac. R. Co., Fed. 527, 98 C. C. A. 309, 27 L.R.A.
81 Tex. 471, 17 S. W. 39, 26 A. S. R. (N.S.) 200.
828; State Medical Examining Board
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judgment in another state between the same parties.18 A full dis
cussion of the rules as to the effect of dismissal, and their application
not only between courts of the same state but as between courts of
different states, and as between state and federal courts is found
elsewhere in this work.17
457. Nonsuit.—Ordinarily a judgment of nonsuit is not a decision
on the merits, and is not a bar to a second action for the same cause.18
Nor will such judgment support a plea of res judicata,19 It is a
rule sanctioned by long usage that the plaintiff in an action may
submit to a voluntary nonsuit at any time before verdict and thereby
preserve his right of action,20 and if a judgment in favor of plaintiff
in a national court is reversed on appeal, and the cause remanded
for a new trial, whereupon plaintiff takes a voluntary nonsuit and
brings a new action in the state court, the judgment of the national
court is not conclusive as res judicata.1 Nor is a judgment of non
suit in a state court a bar to a new action in a federal court, or an
estoppel in the latter court.2 The fact that a compulsory nonsuit is
followed by a judgment for defendants does not necessarily take it
out of the operation of a statute permitting a plaintiff who suffers a '
nonsuit to begin another action for the same cause within a specified
time, since the nonsuit is in lecal contemplation merely a dismissal
of the former suit.8 But a nonsuit granted, not for a failure of evi16. State v. Tillotson, 85 Kan. 577, A. S. E. 763, 58 L.R.A. 690; State
117 Pae. 1030, Ann. Cas. 1913A 463. Medical Examining Board v. Stewart,
17. See Dismissal, Discontinu- 46 Wash. 79, 89 Pac. 475, 123 A. S. R.
ance and Nonsuit, vol. 9, p. 209 et 915, 13 Ann. Cas. 653, 11 L.R.A.(N.S.)
seq.
557.
18. Gardner v. Michigan Cent. R. Note: 49 A. S. R. 829, 831.
Co., 150 U. S. 349, 14 S. Ct. 140, 37
19. Baudin v. Roliff, 1 Mart. N. S.
U. S. (L. ed.) 1107; Jacobs v. Marks, (La.) 165, 14 Am. Dec. 181; Illinois
182 U. S. 583, 21 S. Ct. 865, 45 U. Cent. R. Co. v. Bente, 108 Tenn. 670,
S. (L. ed.) 1241; Slocum v. New York 69 S. W. 317, 91 A. S. R. 763, 58
Life Ins. Co., 228 U. S. 364, 33 S. Ct. L.R.A. 690. And see Dismissal, Dis523, 57 U. S. (L, ed.) 879, Ann. Cas. continuance and Nonsuit, vol. 9, p.
1914D 1029 ; Snare, etc., Co. v. Fried- 210.
man, 169 Fed. 1, 94 C. C. A. 369, 40
20. Deneen v. Houghton County St.
L.R.A.(N.S.) 367; Dana v. Gill, 5 J. R. Co., 150 Mich. 235, 113 N. W. 1126,
J. Marsh. (Ky.) 242, 20 Am. Dec. 255; 13 Ann. Cas. 134.
Lord v. Chadbourne, 42 Me. 429, 66
1. Illinois Cent. R. Co. v. Bentz, 108
Am. Dec. 290; Hill v. Crocker, 87 Me. Tenn. 670, 69 S. W. 317, 91 A. S. R.
208, 32 Atl. 878, 47 A. S. R. 321; 763, 58 L.R.A. 690.
People v. Vilas, 36 N. Y. 459, 93 Am.
2. Gardner v. Michigan Cent. R.
Dec. 520; Starling v. Selma Cotton Co., 150 U. S. 349, 14 S. Ct. 140, 37
Mills, 168 N. C. 229, 84 S. E. 388, U. S. (L. ed.) 1107; Brown v. BeckL.R.A.1915D 850; Weigley v. Coff- with, 58 W. Va. 140. 51 S. E. 977,
man, 144 Pa. St. 489, 22 Atl. 919, 112 A. S. R. 955, 1 L.R.A.(N.S.) 778.
27 A. S. R. 667; McCown v. Muldrow,
3. Mason v. Kansas City Belt R.
91 S. C. 523, 74 S. E. 386, Ann. Cas. Co., 226 Mo. 212, 125 S. W. 1128, 26
1914A 139; Illinois Cent. R. Co. v.' L.R.A.(N.S.) 914 and note.
Bentz, 108 Tenn. 670, 69 S. W. 317, 91
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dence, but on the merits, and because plaintiff has no cause of action,
is res judicata and binding in a subsequent suit between the same
parties based upon the same cause of action.4 A nonsuit on the
ground that the evidence introduced by the plaintiff shows affirm
atively as a matter of law that he is not entitled to recover is a bar
to a subsequent action in another jurisdiction between the same parties
for the same cause.5
458. Retraxit.—A retraxit, being a voluntary acknowledgment by
the plaintiff in person that he has no cause of action, is equivalent
to a verdict and judgment on the merits of the case, and is deemed to
be a bar to another suit for the same cause between the same parties.*
It has been held, however, that an attorney cannot without authority
enter a retraxit in a suit on a promissory note, so as to bar the plaintiff
from commencing another suit.7 Where the parties to an action settle
their dispute and agree to a dismissal, it is a retraxit, and amounts
to a decision on the merits,8 and as such is a bar to further litigation
on the same subject matter between the parties.9 Such a dismissal
entered upon the merits by consent of the parties is as conclusive
upon them as if the judgment were rendered in the ordinary course
of proceeding.10 But it has been held that the dismissal of a pending
cause by stipulation of the parties, without cost to either party, is not
a bar to a subsequent action on the same cause, where there is nothing
in the record to show that the cause was settled or determined except
the mere fact of dismissal.11
459. Effect of Misconception of Remedy or Defective Pleadings.—
A party who imagines he has two or more remedies or misconceives
his rights is not to be deprived of all remedy because he first tries a
wrong one.12 And if the first suit was disposed of for a misconception
of the form of the proceedings, the judgment will prove no bar in
another suit.18 A judgment against a plaintiff in an action on an
account stated is no bar to a subsequent action of assumpsit on a
4. Cartin v. South Bound R. Co., L.R.A.(N.S.) 265.
43 S. C. 221, 20 S. E. 979, 49 A. S. R.
10. Pelton v. Mott, 11 Vt. 148, 34
829 and note.
Am. Dec. 678.
5. Morrow v. Atlanta, etc., Air Line Note : 13 Ann. Cas. 655.
R. Co., 84 S. C. 224, 66 S. E. 186, 19
11. State Medical Examining Board
Ann. Cas. 1009 and note.
v. Stewart, 46 Wash. 79, 89 Pac. 475,
6. Note: 25 L.R.A.(N.S.) 1313. 123 A. S. R. 915 and note, 13 Ann.
And see Dismissal, Discontinuance Cas. 653, 11 L.R.A.(N.S.) 557.
and Nonsuit, vol. 9, p. 210.
12. Johnson-Brinkman Commission
7. Sheffer v. Perkins, 83 Vt. 185, Co. v. Central Bank, 116 Mo. 558, 22
75 Atl. 6, 25 L.R.A.(N.S-) 1313.
S. W. 813, 38 A. S. R. 615.
8. State Medical Examining Board
13. Kleinschmidt v. Binzel, 14 Mont,
v. Stewart, 46 Wash. 79, 89 Pac. 475, 31, 35 Pac. 460, 43 A. S. R. 604; Row123 A. S. R. 915, 13 Ann. Cas. 653, 11 ell v. Smith, 123 Wis. 510, 102 N.
L.R.A.(N.S.) 557.
W. 1, 3 Ann. Cas. 773. And see
9. Turner v. Fleming, 37 Okla. 75, Election of Remedies, vol. 9, p. 962
130 Pac. 551, Ann. Cas. 1915B 831, 45 et seq.
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promissory note, although the plaintiff sought to put the note in
evidence in the former action, where it was excluded by the court.14
As a general rule a judgment entered by reason of defective pleadings
is not considered on the merits and does not operate as res judicata.15
Thus a judgment holding that a declaration is bad is not a bar to a
declaration stating facts which constitute a. proper cause of action.16
Similarly if a plea is dismissed, not for lack of merit in the defense,
but merely because the allegations are too general and wanting in
specification, this is not an adjudication on the merits; and if a plea
fully and distinctly alleging a good defense is offered, the matter is
not res judicata. For example a judgment sustaining a special de
murrer to a plea which alleges fraud in general terms, without setting
out any facts constituting the fraud, is not upon the merits, so as to
prevent a complete plea of fraud, with proper allegations, from being
offered by way of amendment.17 A distinction should, however, be
made between a judgment holding the declaration to be insufficient
and one holding that no cause of action exists, and a decision that
the plaintiff never had a cause of action, made by a court of com
petent jurisdiction, is final and conclusive, and will be followed by
all other courts, in actions between the same parties or their privies
concerning the matter.18 In like manner if a judgment determines
that the defense set up by the plea is not good in law, this is an
adjudication on the merits; and if substantially the same plea is
offered again, it is res judicata.19 It should be noted that the mere
defective character of the declaration will not prevent a decree from
being on the merits. A judgment may operate as res judicata although
the plaintiff's declaration was so defective that on demurrer it would
be held insufficient.20
460. Judgments on Demurrer or Plea in Abatement.—A judgment
on a demurrer may or may not be on the merits depending on the
circumstances of each case.1 A final judgment rendered on demurrer
which goes to the grounds of recovery is a judgment on the merits,
and is res judicata; 2 and even if the court err in sustaining a demurrer
14. Lindell v. Liggett, 1 Mo. 432, 14 84 S. C. 224, 66 S. E. 186, 19 Ann.
Am. Dec. 298.
Cas. 1009.
15. Agnew v. McElroy, 10 Smedea
19. Dolvin v. American Harrow Co.,
& M. (Miss.) 552, 48 Am. Dec. 772; 125 Ga. 699, 54 S. E. 706, 28 L.R.A.
Kleinschmidt v. Binzel, 14 Mont. 31, (N.S.) 785.
35 Pac 460, 43 A S. R 604.
20 Wei , y Coffm
^ Pa Bfc
16. Oilman v. Rives, 10 Pet. 298, 9 4g9 22 A* fa 2? A 8' R 667
U. S. (L. ed.) 432; People v. Harrison,
'
'
.
253 111. 625, 97 N. E. 1092, Ann. Cas.
1. Dunseth v. Butte Electric R. Co.,
1913A 539.
41 Mont- 14' 108 Pac- 567, 21 Ann17. Dolvin v. American Harrow Co., Cas. 1258.
125 Ga. 699, 54 S. E. 706, 28 L.R.A.
2. Dolvin v. American Harrow Co.,
(N.S.) 785.
125 Ga. 699, 54 S. E. 706, 28 L.R.A.
18. Morrow v. Atlanta, etc., R. Co., (N.S.) 785; Brechlin v. Night Hawk
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and entering judgment for defendant thereon, when the complaint
is sufficient, the judgment is nevertheless considered as heing on
the merits.8 For example, a decree rendered on demurrer, dismissing
on the merits a suit to establish a trust in certain lands in favor of
a railway company, will operate as res judicata as to the matters
therein determined and will be binding on a successor in interest of
such railway company.4 A judgment on matters in issue on a plea
in abatement will not as a rule operate as res judicata,5 and will
not be treated as a bar to another action for the same cause.6 It has
been held that where on overruling a plea in abatement, a judgment
is entered in favor of the plaintiff for the full amount of his claim,
such judgment may be considered as being in the nature of a punish
ment for delay, and its operation may be limited to the plaintiff's
claim so that it will not be admissible in a subsequent controversy
between the same parties as evidence of the facta necessary to support
the plaintiff's claim.7
461. Conclusiveness of Default Judgments and Decrees pro Confesso.—The rule as to the conclusiveness of judgments applies to a
judgment by default.8 And a judgment of the same court, or one of
concurrent jurisdiction, even if rendered by default, ordinarily oper
ates as res judicata and may be pleaded in bar as an estoppel.9 When
properly entered, it is conclusive and binding between the parties as
to the matters litigated.10 Accordingly a judgment by default based
upon a petition alleging a good cause of action estops the defendant,
in another action between the same parties, from claiming that such
judgment was based on perjured testimony.11 Similarly a judgment
by default, upon an account in which the defendant is credited with
the full value of certain services, will be a bar to an action for such
services brought during the pendency of the first action.12 Where
the plaintiff's amended complaint presents the jurisdictional question
of the sufficiency of an attachment, and the defendant makes default
Min. Co., 49 Wash. 198, 94 Pac. 928, 30 Atl. 690, 48 A. S. E. 804; State
126 A. S. R. 863.
Medical Examining Board v. Steward,
Note: Ann. Cas. 1913A 541.
46 Wash. 79, 89 Pac. 475, 123 A. S.
3. Cain v. Union Cent. Life Ins. E. 915, 13 Ann. Cas. 653, 11 L.R.A.
Co., 123 Ky. 59, 93 S. W. 622, 124 A. (N.S.),557.
S. R. 313.
8. Note: 7 L.E.A. 578.
4. Northern Pac. E. Co. v. Slaght,
9. Estill v. Taul, 2 Yerg. (Tenn.)
205 U. S. 122, 27 S. Ct. 422, 51 U. 466, 24 Am. Dec. 498.
S. (L. ed.) 738. Generally as to the
10. Tootle v. McClellan, 7 Indian
nature, form and effect of demurrers, Terr. 64, 103 S. W. 766, 12 L.E.A.
see Pleading.
(N.S.) 941.
5. Note: 8 A. S. E. 230.
11. Slater v. Skirving, 51 Neb. 108,
6. Harrison v. Hartford Fire Ins. 70 N. W. 493, 66 A. S. E. 444.
Co., 102 1a. 112, 71 N. W. 220, 47
12. Briggs v. Eichmond, 10 Pick.
L.E.A. 709.
(Miss.) 391, 20 Am. Dec. 526.
7. Pericho v. Underhill, 67 Vt. 85,
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by failing to controvert it, and judgment is rendered, based on the
attachment, the question of its validity becomes res judicata.18 A
default judgment is, however, conclusive only as to such matters or
issuable facts as are properly averred in the declaration, petition or
complaint.14 It only admits for the purpose of the action the legality
of the demand or claim in suit, and does not make the allegations
of the declaration or complaint evidence in an action upon a different
claim.15 Thus it has been held that a judgment by default in a suit
to foreclose a mortgage does not estop the defendant from maintain
ing a subsequent action to recover payments made during the pen
dency of the former suit, but not credited to nor pleaded by him, nor
otherwise called to the attention of the court.16 The record of a
decree pro confesso has been held to be admissible evidence in a
subsequent suit between the parties or their privies.17
Judgments of Particular Courts as Res Judicata
462. In General.—Although it has been ruled in England that to
establish the defense of res judicata the judgment must be one of a
court of concurrent or exclusive jurisdiction,18 the rule is firmly
established in the United States that the judgment of any court of
competent jurisdiction, even if the same is erroneous, defective, or
irregular, is binding until reversed 19 or regularly set aside,20 and,
as elsewhere seen, cannot be collaterally attacked.1 In other words
the judgments of all courts upon matters or persons within their
jurisdiction are conclusive so long as they are in force.2 While, in
order that a judgment may be admissible as res judicata in subse
quent proceedings, it must be rendered by a court known to the
law,8 it makes no difference whether the court be one of record or
not,4 and it may be broadly stated that a final judgment 5 by the
13. White v. Ladd, 41 Ore. 324, 68
19. Johnson Steel Street Rail Co.
Pac. 739, 93 A. S. R. 732.
v. Wharton, 152 U. S. 252, 14 S. Ct.
14. Maddux v. San Luis Obispo 608, 38 U. S. (L. ed.) 429; Moore v.
County Bank, 129 Cal. 665, 62 Pac. Tanner, 5 T. B. Mon. (Ky.) 42, 17
264, 79 A. S. R. 143.
Am. Dee. 35.
Note: 7 L.R.A. 578.
20. Richardson v. Hobart, 1 Stew.
Generally as to the nature and ef- (Ala.) 500, 18 Am. Dec. 70.
feet of judgments by default, see su1. See supra, par. 310 et seq.
pra, par. 112 et seq.
2. Nimmo v. Com., 4 Hen. & M.
15. Cromwell v. County of Sac, 94 (Va.) 57, 4 Am. Dec. 488.
U. S. 351, 24 U. S. (L. ed.) 195.
3. Note: 11 Eng. Rul. Cas. 7.
16. Maddux v. San Luis Obispo
4. State v. Corron, 73 N. H. 434,
County Bank, 129 Cal. 665, 62 Pac. 62 Atl. 1044, 6 Ann. Cas. 486; Mer264, 79 A. S. R. 143.
cun v. People, 25 Wend. (N. Y.) 64,
17. Alabama G. S. R. Co. v. South, 35 Am. Dec. 653.
etc., R. Co., 84 Ala. 570, 3 So. 286, 5
5. White v. White, 130 Cal. 597, 62
A. S. R. 401.
Pac. 1062, 80 A. S. R. 150.
18. Note: 11 Eng. Rul. Cas. 7.
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highest court having jurisdiction to pass on a question is conclusive
and binding on the parties and their privies, and they will not be
permitted to relitigate the question in subsequent proceedings.6
463. Effect of Judgments of Federal Courts in State Courts Gen
erally.—The courts of the United States, although of limited jurisdic
tion, are not foreign 7 or inferior courts.8 Their judgments are
domestic judgments of the nation, while in the particular state in
which rendered they are entitled to be regarded as on the same plane
in many senses as judgments of the state. But the courts of the
United States are tribunals of a different sovereignty, and exercise a
distinct and independent jurisdiction from that exercised by the
state courts,9 and their judgments until reversed by the proper appel
late courts are valid and conclusive upon the parties, even if the juris
diction is not alleged in the pleadings, nor in any part of the record.10
They have the same credit, validity, and effect in every other court
within the United States as they have in the court where rendered.11
Judgments of the federal district 12 and circuit courts 14 and all other
courts of the United States have invariably been recognized as having
the same force and effect 14 and as entitled to the same degree of
faith and credit as judgmonts of courts of the states 15 under similar
circumstances,16 yet they will be given such effect, and such effect
only, as would be accorded in similar circumstances to the judgments
and decrees of a state tribunal of equal authority.17 Under the legis6. Stallcup v. Tacoma, 13 Wash.
141, 42 Pac. 541, 52 A. S. R. 25.
7. St. Albans v. Bush, 4 Vt. 58, 23
Am. Dec. 246.
8. In re Williamson, 26 Pa. St. 9,
67 Am. Dec. 374; St. Albans v. Bush,
4 Vt. 58, 23 Am. Dec. 246.
9. Cooper v. Newell, 173 U. S. 555,
19 S. Ct. 506, 43 U. S. (L. ed.) 808;
Hekking v. Pfaff, 91 Fed. 60, 33 C.
C. A. 328, 43 L.R.A. 618; Chicago
First Nat. Bank v. Sloman, 42 Neb.
350, 60 N. W. 589, 47 A. S. R. 707.
10. In re Williamson, 26 Pa. St. 9,
67 Am. Dec. 374. And see supra,
par. 364.
' 11. Pendleton v. Russell, 144 U. S.
640, 12 S. Ct. 743, 36 U. S. (L. ed.)
574; Metcalf v. Watertown, 153 U. S.
671, 14 S. Ct. 947, 38 U. S. (L. ed.)
861; Dudley v. Lindsey, 9 B. Mon.
(Ky.) 486, 50 Am. Dec. 522.
12. New Lamp Chimney Co. v.
American Brass, etc., Co., 91 U. S.
656. 23 U. S. (L. ed.) 336.
13. Pendleton v. Russell, 144 U. S.
640, 12 S. Ct. 743, 36 U. S. (L. ed.)
674; Barber v. Mexico International

Co., 74 Conn. 652, 51 Atl. 857, 92 A.
S. R. 246; United States v. Maxwell
Land Grant Co., 5 N. M. 297, 21 Pac.
153, 3 L.R.A. 751 ; Oceanic Steam Nav.
Co. v. Compania Transatlantica Espanola, 134 N. Y. 461, 31 N. E. 987, 30
A. S. R. 685; St. Albans v. Bush, 4
Vt. 58, 23 Am. Dec. 246.
14. New Lamp Chimney Co. v.
American Brass, etc., Co., 91 U. S.
656, 23 U. S. (L. ed.) 336; Embry v.
Palmer, 107 U. S. 3, 2 S. Ct. 25, 27
U. S. (L. ed.) 346; Deposit Bank v.
Frankfort, 191 U. S. 499, 24 S. Ct.
154, 48 U. S. (L. ed.) 276.
15. Amber v. Whipple, 139 111. 311,
28 N. E. 841, 32 A. S. R. 202.
16. Deposit Bank v. Frankfort, 191
U. S. 499, 24 S. Ct. 154, 48 U. S. (L.
ed.) 276; Oceanic Steam Nav. Co. v.
Compania Transatlantica Espanola,
134 N. Y. 461, 31 N. E. 987, 30 A.
S. R. 685. And see supra, par. 405.
17. Hancock Nat. Bank v. Farnum,
176 U. S. 640, 30 S. Ct. 506, 44 U.
S. (L. ed.) 619; Wonderly v. Lafavette
County, 150 Mo. 635, 51 N. W. 745,
73 A. S. R. 474, 45 L.R.A. 386.
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lation of Congress a judgment of the supreme court of the District of
Columbia is likewise conclusive in every state of the Union, except
for such causes as would be sufficient to set it aside in the District.
The same is true of judgments of courts established by Congress in
the territories of the United States.18 Thus the decree of a circuit
court of the United States, canceling a forged marriage contract, may
be used to stay the enforcement of judgments for property rights
recovered upon such contract in a subsequent suit in a state court.19
Similarly it has been held that if an action has been brought in a
federal court on coupons attached to bonds issued by a school district,
and it has been adjudged, as a legal conclusion, that recitals in the
bonds estop the district from showing that there were no valid judg
ments which the proceeds of the bonds were or could have been used
to extinguish, a state court, in an action on the bonds between the
same parties on the same state of facts, is precluded from reaching a
different conclusion.20 In order that a judgment of a federal court may
govern and control a suit in a state court it must have been entered
before the decision is rendered in the state court. Accordingly it
has been held that where a judgment in a state court is rendered
before a judgment in the circuit court of the United States between
the same parties involving the same question, the latter judgment is
not available on a second hearing of the question in the state court
to overturn its decision, although contrary thereto.1 But proceedings
of United States courts may be inquired into by the state courts, for
the purpose of seeing whether the federal courts had jurisdiction or
authority to render such judgment or decree,2 whether a judgment
in fact existed, and also for the purpose of ascertaining whether the
executory proceedings under it have been conformable to law.8 Like
wise a decree of one federal court in a suit involving rights protected
by the constitution of the United States must be given, in other
federal courts, the force and effect to which it is entitled under the
principles of res judicata as settled by the supreme court of the
United States.4 It may be here noted that on the admission of a
18. Atchison, etc., R. Co. v. Sowers,
213 U. S. 55, 29 S. Ct. 397, 53 U. S.
(L. ed.) 695.
19. Sharon v. Terry, 36 Fed. 337,
13 Sawy. 387, 1 L.R.A. 572.
20. Rew v. Sioux City Independent
School Dist, 125 1a. 28, 98 N. W. 802,
106 A. S. R. 282.
1. Northern Pacific R. Co. v. Ellis,
144 U. S. 458, 12 S. Ct. 724, 36 U. S.
(L. ed.) 504.
2. Pendleton v. Russell, 144 U. S.
640, 12 S. Ct. 743, 36 U. S. (L. ed.)
574; McCauley v. Hargroves, 48 Ga.

50, 15 Am. Rep. 660 ; Lowry v. Erwin,
6 Rob. (La.) 192, 39 Am. Dec. 556,
overruled on another point by Dupuy
v. Bemiss, 2 La. Ann. 509. And see
supra, par. 408 et seq.
3. Lowry v. Erwin, 6 Rob. (La.)
192, 39 Am. Dec. 556, overruled on
another point by Dupuy v. Bemiss, 2
La. Ann. 509.
4. Gunter v. Atlantic Coast Line R.
Co., 200 U. S. 273, 26 S. Ct 252, 50
U. S. (L. ed.) 477.
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territory as a state, the judgments of the territorial courts established
by act of Congress pass under the jurisdiction of the state courts,
and such state courts have power to issue executions thereon, and
the judges thereof have authority to institute supplementary proceed
ings based on such judgments.5
464. Dismissal by United States Courts.—The dismissal by a fed
eral court of an action on the ground that jurisdiction of the defend
ant has not been acquired is no bar to a subsequent suit in the state
court commenced by attachment for the same cause of action.6 Even
where the plaintiff in a federal court took a voluntary nonsuit after
a judgment in his favor had been reversed on the ground that he
had no cause of action under the law as administered in the federal
courts, such decision was held not to bar a subsequent suit for the
same cause of action in a state court, either as res judicata or as a
declaration of the law of the case.7 But a suit in a federal court,
which the successful plaintiff abandoned pending appeal, in order
to bring a new action in a state court, which was unsuccessful, can
not be resuscitated, after the lapse of a number of years, for the
purpose of defeating the action of the state court, in which the decree
of the federal court was not set up as a bar, and which sustained a
defense arising after the federal decree was rendered.8
465. Effect of Judgments of State Courts in Federal Courts.—
The courts of the United States are bound to give the judgments of
the state courts the same faith and credit that the courts of one state
are bound to give the judgments of the courts of her sister states,9
and a judgment in a state court having jurisdiction will operate as res
judicata and a bar to a second suit for the same cause of action between
the same parties in a federal court.10 For example, if the judgment of
a state court in a suit for administration turns upon the question of
which of the parties is next of kin to the intestate, it is conclusive
upon that question in a subsequent suit in the United States circuit
court between the same parties for distribution.11 A judgment of
a state court cannot be impeached collaterally in the courts of the
5. Merchants' Nat. Bank v. Braith9. Cooper v. Newell, 173 U. S. 555,
waite, 7 N. D. 358, 75 N. W. 244, 66 19 S. Ct. 506, 43 U. S. (L. ed.) 808.
' A. S. R. 653.
For a full treatment of the conclusive6. Weyand v. Atchison, etc., R. Co., ness of judgments of sister states, see
75 la. 573, 39 N. W. 899, 9 A. S. R. supra, par. 403 et seq.
504, 1 L.R.A. 650.
10. Scotland County v. Hill, 132
7. Illinois Cent. R. Co. v. Bentz, U. S. 107, 10 S. Ct. 26, 33 U. S. (L.
108 Tenn. 670, 69 S. W. 317, 91 A. S. ed.) 261; Forsyth v. Hammond, 166
R. 763, 58 L.R.A. 690. Generally as U. S. 506, 17 S. Ct. 665, 41 U. S. (L.
to effect of dismissal as res judicata, ed.) 1095; Columb v. Webster Mfg.
see supra, par. 456.
Co., 84 Fed. 592, 50 U. S. App. 264,
8. Bryar v. Campbell, 177 U. S. 28 C. C. A. 225, 43 L.R.A. 195.
649, 20 S. Ct. 794, 44 U. S. (L. ed.)
11. Caujolle v. Ferrie, 13 Wall. 465,
926.
*?0 U. S. (L. ed.) 507.
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United States, any more than in those of the state, by showing that
if due effect had been given to the laws it would have been the other
way. The courts of the United States must give it the same effect
as a judgment that it has in the courts of the state.12 But when a
judgment of a state court comes under consideration in a court of the
United States, the question. of jurisdiction of the state court to render
the judgment is open to inquiry in the United States court.18 It
seems that the right to bring an action in a federal court is not barred
by the fact that the plaintiff recovered a judgment upon the same
cause of action in the state court, and subsequently discontinued his
action upon the court's granting a new trial.14 And the prosecution
of a suit to recover damages from an interstate carrier for the death
of the plaintiff's husband while in its employ, on the theory that it
involved a cause of action under the state law, under which there
could be no recovery for the negligence of the fellow servants of the
deceased, has been held not to be a bar to a subsequent action by the
widow as administratrix brought against the carrier under the federal
apt, in which recovery is asked because of the negligence of such
fellow servants.15
466. Judgments of Confederate Courts.—Much and able discussion
has been had as to the value and validity of the acts of the different
departments of the late Southern Confederacy.16 Some courts have
held that a judgment of a court of one of the Confederate States
should not be considered as within the protection of the constitution
or as having any validity as a judgment.17 The position has been
taken that in an action in another state on such a judgment the want
of jurisdiction in the court rendering the judgment could be shown,
and the defense could be set up that the judgment was void as the
judgment of a court created by unlawful authority.18 On the other
hand it has also been held that cases pending before the United States
district court for a district consisting of one of the Confederate States
were properly transferred by an act of the Confederate Congress to
the district court of the Confederate States, and' that the decision of
a case so transferred by the Confederate court is conclusive until set
aside or reversed.16 The general test as to the validity of judgments
rendered by the courts in the Confederate States appears to depend on
the rule promulgated by the supreme court of the United States that
12. Chicago, etc., R. Co. v. Wiggins
16. Note: 89 Am. Dec. 261.
Ferry Co., 108 U. S. 18, 1 S. Ct. 614,
17. Ray v. Thompson, 43 Ala. 434,
617, 27 U. S. (L. ed.) 636.
94 Am. Dec. 696; Pennvwit v. Foote
13. Cooper v. Newell, 173 U. S. 555, 27 Ohio St. 600, 22 Am. Rep. 340.
19 S. Ct. 506, 43 U. S. (L. ed.) 808.
18. Pennywit v. Foote, 27 Ohio St.
14. Snare, etc., Co. v. Friedman, 600, 22 Am. Rep. 340.
169 Fed. 1, 94 C. C. A. 369, 40 L.R.A.
19. Freeman v. Bass, 34 Ga. 355, 89
(N.S.) 367.
Am. Dec. 255 and note.
15. Note: 47 L.R.A.(N.S-) 79.
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acts necessary to peace and good order among citizens—such, for
example, as acts sanctioning and protecting marriage and the domestic
relations, governing the course of descents, regulating the conveyance
and transfer of property, real and personal, and providing remedies
for injuries to persons and estates, and other similar acts which would
be valid if emanating from a lawful government—are to be regarded
in general as valid; and that acts in furtherance or support of rebel
lion against the United States, or intended to defeat the just rights
of citizens, and other acts of like nature must generally be regarded
as invalid and void.20
467. Judgments of Courts of Admiralty.—A decree of a court of
admiralty having jurisdiction in rem is conclusive everywhere,1 and
the judgment of a prize court is conclusive not only as to its direct
effects, but also as to the facts directly decided by it.2 In proceedings
according to the course of the admiralty, it is a universal rule that
a legal seizure, under lawful authority, gives jurisdiction, and decrees
and sentences, under such circumstances, divest the title of the whole
world, and pass in rem adjudicatem.8 Accordingly it haf been held
that a decree of the United States district court forfeiting goods as
smuggled without payment of duties, after due notice by publication,
is conclusive evidence, in an action by a purchaser of the goods from
the importer to recover back the purchase money, that such goods
were liable to seizure when imported and at the time of sale.4
468. Decrees in Equity Generally.—Judgments or decrees in chan
cery, affecting rights of parties to property, bind the parties before
the court and those who stand in privity with them,5 and so long as
they remain in force 8 put an end to all further controversy concern
ing the points decided between the parties to the suit.7 Whenever
the parties to a suit, and the subject matter in controversy between
them, ar.e within the regular jurisdiction of a court of equity, the
decree of that court is to every intent as binding as would be the
judgment of a court of law,8 and is available as a former adjudication
20. Texas v. White, 7 Wall. 700,
4. Whitney v. Walsh, 1 Cush.
19 lr. S. (L. ed.) 227.
(Mass.) 20, 48 Am. Dee. 590.
Note: 89 Am. Dec. 261.
. 5. Matter of Howard, 9 Wall. 175,
1. Hilton v. Guyot, 150 U. S. 113, 19 U. S. (L. ed.) 634; Dobson v.
16 S. Ct. 139. 40 U. K. (L. ed.) 95; Pearce, 12 N. Y. 156, 62 Am. Dec. 152;
Melhop v. Doane, 31 la. 397, 7 Am. Overton v. Searcy, Cooke (Tenn.) 36,
Rep. 147; Thorns v. Southard. 2 Dana 5 Am. Dec. 665.
(Kv.) 475. 26 Am. Dec. 467; Whit6. Taylor v. Boyd, 3 Ohio 337, 17
ney v. Walsh, 1 Cash. (Mass.) 29, 48 Am. Dec. 603.
Am. Dec. 590.
7. Note: 7 L.R.A. 580.
2. Ocean Ins. Co. v. Francis, 2
8. Bank of United States, v. BeverWend. (N. Y.) 64, 19 Am. Dec. 549; ly, 1 How. 134, 11 U. S. (L. ed.) 75:
McPherson v. Cunliff, 11 Serg. & R. Nations v. Johnson, 24 How. 195, 16
(Pa.) 422, 14 Am. Dec. 642.
U. S. (L. ed.) 628; People v. Harri3. Wyman v. Campbell, 6 Port, son, 253 111. 625, 97 N. E. 1092, Ann.
(Ala.) 219, 31 Am. Dec. 677.
Cas. 1913A 539; Thompson v. Clay,
R. C. L. Vol. XV.—63.
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whether the subsequent action is at law or in equity,9 even if rendered
by a divided court.10 Decrees in equity as well aa judgments at law
cannot be relitigated between the same parties after once having been
finally determined by a court of competent jurisdiction,11 and matters
therein determined are as much res judicata as they would be by a
judgment by the law courts.12 Thus if a suit in equity involves the
validity of a conveyance referred to in the pleadings, and such validity,
though not denied by any of the parties, is necessarily affirmed by
the decree, it is conclusive of such validity in a subsequent action of
ejectment between the same parties or their privies in estate.18 So a
decree in equity proceedings to have trusts declared void and the
trust property transferred and conveyed to the heirs of a particular
decedent concludes them and they cannot thereafter raise the same
questions in other proceedings against the same parties.14 The courts
have also held that a decree for an injunction, and for the abatement
of a saloon nuisance, obtained by one citizen of a county, although
not enforced, is a bar to a suit for the same purpose against the same
defendant by another citizen of the same county, in the absence of
anything to show why such first decree remains unenforced.15 A
decree in equity resembles a judgment at law in the fact that in a
second suit between the parties on the same cause of action it is con
clusive not only on the facts litigated, but on all facts which might
have been litigated.16 It should also be noted that a suit in equity is
not a proceeding in rem, properly so called, and that it does not pur*
port to summon or invite, by notice or otherwise, all the world to
come in, so far as there are any adverse interests. Hence an adjudica
tion in such a suit does not conclude strangers,17
469. Instances of Decrees Not Operative as Res Judicata.—Where
the cause of action in the first suit, while cognizable at law, was one
proper for jurisdiction in equity, while the right which the plaintiff
seeks to enforce in the second action is strictly legal and cannot be
made the subject of a suit in equity, the decree in the first suit will
not be conclusive in the second action. Thus a judgment for ,the
defendant in a suit in equity by the purchaser of stock to rescind on
3 T. B. Mon. (Ky.) 359, 16 Am. Dec.
13. Wilkinson v. Lehman-Durr Co.,
108.
'
150 Ala. 464, 43 So. 857, 124 A. S.
Note: 7 L.R.A. 578.
R. 75.
9. People v. Harrison, 53 111. 625,
14. Philadelphia /. Girard, 45 Pa.
97 N. E. 1092, Ann. Cas. 1913A 539. St. 9, 84 Am. Dee. 470.
10. Durant v. Essex Co., 8 Allen
15. Dickinson v. Eichorn, 78 la. 710,
(Mass.) 103, 85 Am. Dec. 685 and 43 N. W. 620, 6 L.R.A. 721.
note.
16. Le Guen v. Gouverneur, 1
11. Huntley v. Holt, 59 Conn. 102, Johns. Cas. (N. Y.) 436, 1 Am. Dec.
22 Atl. 34, 21 A. S. R. 71.
121. And see supra, par. 438 et seq.
12. Moser v. Philadelphia, etc., R.
17. Pardee v. Aldridjre, 189 U. S.
Co., 233 Pa. St. 259, 82 Atl. 362, 40 429, 23 S. Ct. 514, 47 U. S. (L. ed.)
L.R.A.(N.S.) 519.
883.
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the ground of false and fraudulent representations is not a bar to his
subsequent action at law to recover what he paid for the stock, on
the ground that he purchased treasury stock but the agent of the
corporation delivered his own stock instead.18 Where a party returns
to a court of chancery to obtain its aid in executing a former decree,
it is at the risk of opening up such decree as respects the relief to be
granted on the new bill,19 and where a suit in chancery is brought to
prevent the plaintiff from proceeding at law, and it is unsuccessful,
the defendant cannot be heard to say that, nevertheless, the plaintiff
cannot proceed at law.20 So it seems that an adjudication on an
issue presented by an intervening petition in a case in equity, which
petition does not ask for relief by injunction, does not bar another
suit by the intervener for an injunction, although there was a prayer
for injunction in the original complaint.1 A decree in chancery
in a suit against a railroad, requiring it to furnish siding facilities
to an adjoining mill owner, as required by statute, is not conclusive
of its liability in a subsequent action at law to hold it liable in dam
ages for refusal to furnish such facilities.2 It has also been decided
that a decree enjoining a municipality, at the suit of a waterworks
company, from building its own waterworks, or denying liability, or
refusing to pay the water rentals contracted for, is not conclusive as
to the right of the municipality to regulate water rates charged to
private consumers under a law passed long after the bill was filed.8
470. Conclusiveness of Judgments at Law in Suits in Equity.—
A judgment at law is ordinarily conclusive in subsequent actions in
equity between the same parties as to the same matters.4 For example
if in an action to recover personal property levied upon under execu
tion, the transfer of the plaintiff is attacked as being made to defraud
creditors, and after a trial on the merits is adjudged not to be fraudu
lent nor void, its validity cannot be assailed in a subsequent equitable
suit to subject to execution real property included in the same trans
fer. In such a case it has been said that it is not essential that the
title to the property should be expressly involved in the former action
but that it is sufficient that the main question presented in the first
18. Newhall v. Enterprise Min. Co., Co., 233 Pa. St. 259, 82 AH. 362, 40
205 Mass. 585, 91 N. E. 905, 137 A. L.R.A.(N.S.) 519.
S. R. 461.
3. Vicksburg v. Vicksburg 'Water19. Lawrence Mfg. Co. v. Janesville works Co., 206 U. S. 496, 27 S. Ct.
Cottonmills. 138 U. S. 552, 11 S. Ct. 7G2, 51 C. S. (L. erf.) 1155. And see
402, 34 U. S. (L. ed.) 1005.
to the same general effect Vicksburg
20. Sheffer v. Perkins, 83 Vt. 185, v. Ilenson, 231 U. S. 259, 34 S. Ct.
75 Atl. 6, 25 L.R.A.(N.S.) 1313.
95, 58 U. S. (L. ed.) 209.
1. Harbaeh v. Des Moines, etc., R.
4. Baxter v. Myers, 85 la. 328, 52
Co., 80 la. 593, 44 N. W. 348, 11 N. W. 234, 39 A. S. R. 298; Elswiek
L.R.A. 113.
v. Matney, 132 Kv. 294, 116 S. W.
2. Moser v. Philadelphia, etc., R. 718, 136 A. S. R. 180 and note.
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action is necessarily involved in the second.5 But a final decision
at law of a cause which involves matters exclusively within the juris
diction of chancery does not preclude its re-examination by the latter
tribunal, for in such cases the doctrine of res adjudicate does not
apply.8 So if the defense is an equitable one and is available at law
but is not interposed in an action at law, it docs not thereby become
res judicata. Hence, a defendant sued on a promissory note and sub
mitting to the recovery of judgment thereon is not precluded from
maintaining a bill in equity on the theory that the note was purchased by his trustee out of trust funds at a discount, but in the namo
of the judgment creditor, and a court of equity may restrain the
enforcement of the judgment, and compel the holder to accept pay
ment out of the trust funds, and limit the amount to be paid to the
sum actually paid out by the trustee.7
471. Effect of Probate Decrees in General.—Probate courts are
generally considered courts of record, with general, original and
exclusive jurisdiction in respect to the administration of the estates
of deceased persons, and on these subjects their adjudications are
conclusive in collateral proceedings, like the adjudications of other
courts of record.8 And while acting within the authority conferred
upon them by law, their decrees are conclusive.9 The decrees of the
different courts exercising jurisdiction in probate mallei's in the
different states have been held as conclusive as the decrees passed by
the old ecclesiastical court in England.10 Thus a decree of the
orphans' court authorizing the mortgage of the real property of a
decedent for the payment of his debts is conclusive of everything
involved in it, including the death of the decedent at the time stated
in the petition and the existence of the debts set up in the schedule,
and the mortgagee may rely on the court's adjudication, and is not
bound to examine for himself." Similarly the decision of an applica
tion to a court of probate for the setting aside of a homestead out of
the property of a decedent is a final determination of the rights of the
parties to that proceeding, and, as res adjudicata, is entitled to the
same effect as a final judgment.1'- The doctrine of the foregoing cases
5. Baxter v. Myers, 85 la. 328, 52
Note: 90 Am. Dec. 136.
N. W. 234, 39 A. S. R. 298.
And see supra, par. 343, 363.
6. Pollock v. Gilbert, 10 Ga. 398, 60
9. Everett v. Everett, 215 U. S. 203,
Am. De^c. 732.
30 S. Ct. 70, 54 U. S. (L. cd.) 158;
7. Petrie v. Badenoch, 102 Mich. 45, Mix's Appeal, 35 Conn. 121, 95 Am.
60 N. W. 449, 47 A. S. R, 503.
Dec. 222; Waters v. Sticknev, 12 Al8. Falls v. Wright, 55 Ark. 502, 18 len (Mass.) 1, 90 Am. Dec. 122.
S. W. 1044, 29 A. S. R. 74; Clark v.
10. Note: 21 L.R.A. 681.
Rossier, 10 Idaho 348, 78 Pac. 358. 3
11. Grnbb v. Galloway, 203 Pa. St.
Ann. C'as. 231 and note; Johnson v. 236, 52 Atl. 176, 93 A. S. R. 764.
Beazley, 65 Mo. 250, 27 Am. Rep. 276;
12. In re Harrington, 147 Cal. 124,
Merrill v. Harris, 26 N. H. 142, 57 81 Pac. 546, 109 A. S. R. 118.
Am. Dee. 359.
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does not obtain in all jurisdictions, and it has bettn held that the
surrogate's court is one of inferior and limited jurisdiction, and that
one claiming under .a judgment of such court, such as an order of
sale, must show affirmatively that the court had jurisdiction.18 But
though surrogates' courts are of limited and special jurisdiction which
depends upon the existence of certain facte, yet their decision upon
the existence of such facts, and their consequent jurisdiction, has been
said to be conclusive until regularly reversed or vacated, and will pro
tect all innocent parties acting on the faith of it.14
472. Probate of Will.—The probate of a will usually is considered
as establishing the testamentary character of the paper finally and
conclusively as to all parties interested, unless attacked otherwise than
collaterally.15 It is essentially a proceeding in rem and determines
the status of the property, and for this reason is conclusive on the
whole world.16 The probate in common form of a will under statutes
making it an exercise of judicial power and the judgment conclusive
as to all matters properly cognizant in the probate proceedings is
within the full faith and credit clause of the federal constitution.17
The probate of a will which was contested and tried by a jury is con
clusive against a party to the proceeding in any collateral action as
to the testamentary capacity of the testator.18 The rejection of a paper
propounded as a will by a court of probate precludes a resort to the
same or any other tribunal to set up the same paper while that sentence
remains in force and unreversed.19 And a decree of the probate
court rejecting a will for lack of testamentary capacity is conclusive
on the parties to the proceeding, as to the testator's capacity to revoke
a former will offered for probate, as far as it involves personal estate.20
It has been held, however, that a judgment in favor of the validity of
a will, in an action brought by an heir against an executor, is not
binding upon the legatees who are not parties,1 and that a decree
dismissing a bill filed to set aside a will, because its bequests were
contrary to a statute, does not estop the heirs from contesting the
probate of the will on the ground of a defect of execution.*
473. Adjudication of Claims against Estates.—Where the validity
of a claim against the estate of a decedent is established by a decree
13. Note: 3 Ann. Cas. 235.
see supra, par. 403 et seq.
14. Roderigas v. East River Sav.
18. Sly v. Hunt, 159 Mass. 151, 34
Inst., 63 N. Y. 460, 20 Am. Rep. 555. N. E. 187, 38 A. S. R, 403, 21 L.R.A.
15. Note: 21 L.R.A. 684.
680.
16. State v. McGlvnn, 20 Cal. 233,
19. Schultz v. Sehultz, 10 Grat.
81 Am. Dec. 118; Reed v. Reed, 91 (Va.) 358, 60 Am. Dee. 335.
Ky. 267, 15 S. W. 525, 11 L.R.A. 513;
20. In re Goldsticker, 192 N. Y. 35,
Newcomb v. Newcomb, 108 Ky. 582, 84 N. E. 581, 15 Ann. Cas. 66, 18
57 S. W. 2, 51 L.R.A. 419; Cecil v. L.R.A. (N.S.) 99.
Cecil, 19 Md. 72, 81 Am. Dec. 626 and
1. Valsain v. Cloutier, 3 La. 170, 22
note. And see generally, Wills.
Am. Dec. 179.
17. Martin v. Stovall, 103 Tenn. 1,
2. Mason v. Alston, 9 N Y. 28, 59
52 S. W. 296, 48 L.E.A. 130. And Am. Dec. 515.
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against the executor and heirs, there can never be a recovery in a
subsequent suit on the ground that the claim was invalid, while the
former decree remains in force.8 The final settlement of an estate
in the probate court has the effect of a judgment as to all matters
properly included therein or necessarily involved,4 and whether a
decree of distribution is in accordance with the correct construction
of the will or not, it is binding and conclusive upon all persons inter
ested in the estate of the deceased, whether under disability or not,
or whether then in being or not.5 Accordingly it has been held that
a petition for distribution of an estate before the death or remarriage
of the widow, which has been given to her for life, except that in case
she remarries the estate shall be divided, giving her a certain share,
raises the question of the validity of the provision changing her
interest in case of remarriage, and a decision upon that question will
be binding on the beneficiaries.6 So a decree establishing the claims
against a decedent's estate, and 'ordering sale of real estate to pay
them, is a bar to an action against the executor for a devastavit, and
against the claimant to compel a return of the property, so long as
the decree remains in force, when the action is brought by heirs of
the decedent who were parties to the former suit in person or by repre
sentation.7 It has also been decided that a bill for the resettlement of
the administration account of a decedent must be denied if the same
matters were at issue and determined in a previous suit between the
same parties.8
474. Judgments of Inferior Courts and Justices of the Peace.—
It is the general rule that a former recovery in a court having special
jurisdiction will conclude and bar the same parties and their privies
from another action and trial of the same causes of action and de
fenses.9 When in special proceedings in courts or before ofiicers of
limited jurisdiction, they are required to ascertain a particular fact,
or to appoint persons to act in such proceedings having particular
qualifications, or occupying some peculiar relations to the parties or
the subject matter, such acts, when done, are in the nature of adjudi
cations.10 Whenever a final adjudication of persons invented with
power to decide on the property and rights of the citizen is examinable
3. Harrison v. 'WaHton, 95 Va. 721,
6. In re Fitzgerald, 161 Cal. 319,
30 S. E. 372, 64 A. S. R. 830, 41 119 Pac. 96, 49 L.R.A.(N.S.) 615.
L.R.A. 703.
7. Harrison v. Wallton, 95 Va. 721,
4. Young v. Bvrd, 124 Mo. 590, 28 30 S. E. 372, 64 A. S. R. 830, 41
S. W. 83, 46 A. S. R. 461; Shclbv v. L.R.A. 703.
Creighton, 65 Neb. 485, 91 N. W. 369,
8. Gibson v. Green, 89 Va. 524, 16
101 A. S. R. 630; In re Creighton, 91 S. E. 661, 37 A. S. R. 888.
Neb. 654, 136 N. W. 1001, Ann. Cas.
9. Gray v. Gillilan, 15 111. 453, 60
1913D 128.
'
Am. Dec. 761.
5. Ladd v. Weiskopf, 62 Minn. 29,
10. Porter v. Purdy, 29 N. Y. 106.
64 N. W. 99, 69 L.R.A. 785.
86 Am. Dec. 283.
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by the supreme court, upon a writ of error or a certiorari, in every
such case, such final adjudication may be pleaded as res adjudicata,
and is conclusive upon the parties in all future controversies relating
to the same matter.11 A justice's judgment on the merits is con
clusive on the parties.12 Thus a judgment rendered by a justice of
the peace deciding that the relation of landlord and tenant did not
exist, and that no rent was in arrear, is, until reversed or regularly
set aside, a complete bar to another proceeding before another justice
upon the same cause of action.18
475. Conclusiveness of Judgments as Affected by Legislative Enact
ment,—It is not within the power of a legislature to take away
rights which have been once vested by a judgment. Legislation may
act on subsequent proceedings, may abate actions pending, but when
those actions have passed into judgment the power of the legislature
to disturb the rights created thereby ceases.14 Statutes attempting to
validate a judgment void for want of jurisdiction,15 or to reopen cases
which have been previously decided by the court, are usually held
to be unconstitutional as an attempt on the part of the legislature
to exercise judicial power,16 or as violating the constitutional guaranty
of due process of law.17 Thus where suit has once been brought
against a property owner for the recovery of a tax, and it has been
duly and finally adjudged that the tax is invalid and that no recovery
can be had thereon, no legalizing statute subsequently enacted will
operate to nullify the effect of the judgment, and subject the property
owner to' another suit upon the same demand.18 And it has been
held that a judgment for alimony, as a vested interest, is property, of
which the legislature cannot divest the plaintiff by a subsequent stat
ute authorizing the courts to annul or modify such judgments upon
the application of either party.19 But judicial proceedings which are
invalid on account of mere irregularities or informalities occurring
during tho progress of the cause may be validated by remedial legis
lation which, in such cases, is not invalid as usurping the functions
of the judiciary.28
11. Mercein v. People, 25 Wend.
Note : 2 Ann. Cas. 241.
(N. Y.) 64, 35 Am. Dec. 653.
16. Dorsev v. Dorsey, 37 Md. 64, 11
12. Davie v. Davis, 108 N. C. 501, Am. Rep. 528.
13 S. E. 240, 23 A. S. R. 71 and note;
17. Pryor v. Downey, 50 Cal. 388,
Yankton Nat. Bank v. Benson, 33 S. 19 Am. Rep. 656. And see ConstiD. 399, 146 N. W. 582, Ann. Cas. ttjtional Law, vol. 6, p. 162 et seq.
1916B 1011.
18. McManus v. Hornaday, 124 la.
13. Marsteller v. Marsteller, 132 Pa. 267, 100 N. W. 33, 104 A. S. R. 316,
St. 517, 19 Atl. 344, 19 A. S. R. 604. 2 Ann. Cas. 237.
14. McCullough v. Virginia, 172 U.
19. Livingston v. Livingston, 173 N.
S. 102, 19 S. Ct. 134, 43 U. S. (L. ed.) Y. 377, 66 N. E. 123, 93 A. S. R. 600,
382.
61 L.R.A. 800.
15. Pryor v. Downey, 50 Cal. 388,
20. Note: 2 Ann. Cas. 242.
19 Am. Rep. 656.
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Judgments in Criminal Cases as Res Judicata in Civil Suits and
Vice Versa
476. Effect in Civil Case of Judgment in Criminal Proceeding
Generally.-^The general rule is that a judgment in a criminal prose
cution is no bar to a subsequent civil action arising from the same
transaction,1 and that the record of the criminal cause is not competent
evidence in the civil action,2 save for the single purpose of proving
its own existence, if that becomes a relevant fact,8 in which case not
only is it admissible, but it is conclusive for the purpose of establish
ing the fact that it has been rendered.4 It cannot, however, be given
in evidence in a civil action to establish the truth of the facte on
which it was rendered.5 Hence one prosecuted and convicted of a
criminal charge is not thereby estopped from maintaining a civil
action and proving therein that he was innocent of the offense of
which he was convicted.6 The converse is also true, and an acquittal
upon a criminal charge is not a bar to a civil action brought against
the defendant by the state, although in order to recover it must
prove him to have been guilty of the offense as to which ho has already
been acquitted.7 It has accordingly been held that a judgment of
acquittal in a criminal prosecution is not admissible evidence in favor
of the accused in a civil action to prove that he was not guilty of the
crime with which he was charged. s
477. Application of Rule whether Judgment Be of Conviction or
Acquittal.—The general rule undoubtedly is that a judgment of con
viction in a criminal prosecution cannot be given in evidence in a
civil action, especially where the civil suit is for damages occasioned
by the offense of which the party stands convicted.9 Thus the record
of a conviction for an assault and battery is not admissible in a civil
action arising out of the same circumstances.10 In a civil action for
damages for wrongful eviction from a railroad train, it is not permis
sible for the carrier to pload or prove the conviction of the plaintiff,
in a criminal prosecution brought against him on the charge of
using profane and vulgar language, while upon its cars on the occasion
1. Chantangco v. Abaroa, 218 U. S.
5. Notes: 31 L.R.A.(N.S.) 670; 21
476, 31 S. Ct. 34, 54 U. S. (L. ed.) Ann. Cas. 1184.
1116; State v. Bradnack. 69 Conn. 212,
6. Palmer v. Maine Cent. R. Co., 92
37 Atl. 492, 43 L.R.A. 620; Seaboard Me. 399, 42 Atl. 800, 69 A. S. R. 513,
Air-Line Ry. v. O'Quin, 124 Ga. 357, 44 L.R.A. 673.
52 S. E. 427, 2 L.R.A. (N.S.) 472;
7. State v. Roach, 83 Kan. 606, 112
State v. Corron, 73 N. H. 434, 62 Atl. Pac. 150, 21 Ann. Cas. 1182 and note,
1044, 6 Ann. Cas. 486.
31 L.R.A. (N.S.) 670.
Note: 6 Ann. Cas. 496.
8. Fowle v. Child, 164 Mass. 210, 41
2. Note: 6 Ann. Cas. 496.
N. E. 291, 49 A. S. R. 451.
3. Notes: 103 A. S. R. 20; 11 L.R.A. 9. Steel v. Cazeaux, 8 Mart. O. S.
(N.S.) 655; 31 L.R.A. (N.S.) 670.
(La.) 318, 13 Am. Dee. 288.
4. Notes: 11 L.R.A.(N.S.) 655; 31
10. Note: 5 Ann. Cas. 78.
L.R.A.(N.S.) 670.
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when the plaintiff was forcibly expelled from the train.11 Similarly
one who is prosecuted for fraudulently evading the payment of his
fare on a railway train, and who thereupon pays his fare and the
costs of prosecution, is not thereby estopped from maintaining an
action for false imprisonment and from proving therein that he was
not guilty of the offense charged.12 Tt has also been held that a
judgment of conviction on an indictment for forging a bill of
exchange, though conclusive as to the prisoner being a convicted felon,
is not only not conclusive, but is not even admissible evidence of
the forgery in an action on the bill though the conviction must have
proceeded on the ground that the bill was forged.18 It has been held,
however, that the record of the conviction upon an indictment for adul
tery is evidence in a subsequent suit for divorce brought against the
defendant by his wife, both of the marriage and of the adultery.14
And a judgment of conviction for a criminal offense unless reversed
or vacated has been declared to be conclusive evidence against the
accused, as regards his guilt in subsequent proceedings to disbar him
from practice as an attorney.15 The authorities are also practically
uniform that evidence of acquittal is inadmissible in later civil pro
ceedings. Thus it has been held that the verdict and judgment in a
criminal prosecution for removing crops cannot be admitted in evi
dence in a civil action for the crops.18 Nor is an acquittal of a defend
ant on an indictment for cutting or removing timber from lands of
the United States a defense to an action against him by the United
States for conversion of the timber.17 An acquittal of a servant on an
indictment for embezzling his master's money is not entitled to any
effect as evidence in a civil action subsequently brought to recover
the value of his services prior to his discharge from employment.18
In an action against a licensed dealer in intoxicating liquors for
breach of the bond given by him to obey the provisions of the state
law regulating the sale of liquors, it is no defense that the defendant
has been acquitted in a criminal prosecution based upon the same
act alleged as the breach.19 And it has been held in an action by
the state to enjoin the maintenance of a place where intoxicating
11. Seaboard Air-Line Rv. v.
15. Re Kirby, 10 S. D. 322, 73 N.
O'Quin, 124 Ga*. 357, 52 S. E. 427, 2 W. 92, 39 L.R.A. 85G.
L.E.A.(N.S.) 472.
Note: 21 Ann. Cas. 1190.
12. Palmer v. Maine Cent. R. Co.,
16. Carlisle v. Killebrew, 89 Ala.
92 Me. 399, 42 Atl. 800, 69 A. S. R. 329. 6 So. 756, 6 L.R.A. 617.
513, 44 L.R.A. 673.
17. Stone v. United States, 167 U.
13. Castrique v. Imrie, L. R, 4 H. S. 178, 17 S. Ct. 778, 42 U. S. (L. ed.)
L. 414, 23 L. T. N. S. 48, 19 W. R. 127.
1, 39 L. J. C. P1. 350, 5 Eng. Rul.
18. Massev v. Taylor, 5 Cold.
Cas. 899.
(Tenn.) 447, 98 Am. Dec. 429.
14. Anderson v. Anderson, 4 Greenl.
19. State v. Corron, 73 N. H. 434,
(Me.) 100, 16 Am. Dee. 237 and note. 62 Atl. 1044, 6 Ann. Cas. 486.
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liquors are unlawfully sold that it was reversible error to render
judgment for the defendant upon the ground that under the same
evidence he had already been acquitted of a criminal charge of main
taining such a place.20 It has also been held that an acquittal in
a criminal prosecution for maintaining a building alleged to be a
nuisance because not complying with a requirement of a municipal
ordinance is not res judicata upon the question of nuisance, in a
proceeding by the owner to enjoin the summary destruction of the
building in accordance with the provisions of the ordinance.1 On
the other hand, it has been ruled that an acquittal in a criminal
action is a bar to a subsequent civil action to secure a forfeiture which
would have been part of the penalty to be imposed in the criminal
proceedings, and that an acquittal on the charge of maintaining a
nuisance by a dam without a fishway, on the ground that defendants
have a contract right to maintain it, may be res judicata in a subse
quent suit to abate such dam as a nuisance.2
478. Reason for Rule.—Various reasons have been advanced for
the rule that the record of a judgment in a criminal case is inadmis
sible in a civil action. As a foundation for this rule it has been
pointed out that there is a dissimilarity in objects,8 issues,4 results,5
procedure,6 and parties in the two actions,7 and that different rules
of evidence apply,8 both as to the weight of the evidence 9 and the
competency of witnesses.10 For a conviction may be the result of
20. State v. Roach, 83 Kan. 606, 112 6. Notes: 11 L.R.A.(N.S.) 664 ; 31
Pac. 150, 21 Ann. Cas. 1182 and note, L.R.A.(N.S.) 670.
31 L.R.A.(N.S.) 670.
7. Chantangco v. Abaroa, 218 U. S.
1. Micks v. Mason, 145 Mich. 212, 476, 31 S. Ct. 34, 54 U. S. (L. ed.)
108 N. W. 707, 9 Ann. Cas. 291, 11 1116; Seaboard Air-Line Ry. v.
L.R.A.(N.S.) 653 and note.
O'Quin, 124 Ga. 357, 52 S. E. 427, 2
2. State v. Meek, 112 la. 338, 84 L.R.A.(N.S.) 472; State v. Corron, 73
N. W. 3, 84 A. S. R. 342, 51 L.R.A. N. H. 434, 62 Atl. 1044, 6 Ann. Cas.
414.
486.
3. State v. Bradnack, 69 Conn. 212,
Notes: 11 L.R.A. (N.S.) 664; 31
37 Atl. 492, 43 L.R.A. 620; Frierson L.R.A.(N.S.) 670; 21 Ann. Cas. 1184.
v. Jenkins,- 72 S. C. 341, 51 S. E. 862,
8. Frierson v. Jenkins, 72 S. C. 341,
110 A. S. R. 608, 5 Ann. Cas. 77.
51 S. E. 862, 110 A. S. R. 608, 5 Ann.
Notes: 103 A. S. R. 20; 11 L.R.A. Cas. 77 and note.
(N.S.) 664; 31 L.R.A.(N.S.) 670.
9. Chantangco v. A"baroa, 218 U. S.
4. Notes: 11 L.R.A.(N.S.) 664; 31 476, 31 S. Ct. 34, 54 U. S. (L. ed.)
L.R.A.(N.S.) 670.
1116; Seaboard Air-Line Ry. v.
5. State v. Bradnack, 69 Conn. 212, O'Quin, 124 Ga. 357, 52 S. E. 427, 2
37 Atl. 492, 43 L.R.A. 620; Seaboard L.R.A. (N.S.) 472; State v. Corron, 73
Air-Line Ry. v. O'Quin, 124 Ga. 357, N. H. 434, 62 Atl. 1044, 6 Ann. Cas.
52 S. E. 427, 2 L.R.A. (N.S.) 472 ; 486.
Frierson v. Jenkins, 72 S. C. 341, 51
Notes: 11 L.R.A. (N.S.) 664; 31
S. E. 862, 110 A. S. R. 608, 5 Ann. L.R.A.(N.S.) 670; 21 Ann. Cas. 1184.
Cas. 77.
10. Seaboard Air-Line Ry. v.
Note: 11 L.R.A.(N.S.) 664.
O'Quin, 124 Ga. 357, 52 S. E. 427, 2
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testimony not admissible in a civil action.11 And, while in criminal
actions a defendant may not be compelled to testify, all of the parties
may usually be compelled to testify in civil cases. To make the
decision of a court in such a case evidence in a criminal proceeding
would be to compel the defendant in the criminal case to be a wit
ness against himself.12 Furthermore, in order to procure a convic
tion on a criminal charge, it must be established beyond a reasonable
doubt that the defendant had violated the law, while to obtain a
recovery in a civil action it is only necessary to show this by a pre
ponderance of the evidence. This difference in the degree of proof
required is generally considered sufficient to prevent the application
of the doctrine of res judicata. It has properly been said that an
acquittal in a criminal case does not for all purposes amount to an
adjudication against the state that the defendant did not commit the
acts charged against him. What a verdict of not guilty really decides
is that the evidence does not exclude every reasonable doubt of the
defendant's guilt.18
479. Exceptions and Limitations.—The general rule that a judg
ment in a criminal case is inadmissible in evidence in a subsequent
civil case is, however, subject to a number of well defined exceptions.
One of these exists where the judgment in the criminal court is tne
foundation of the civil suit,14 and in such cases the judgment is
admissible in evidence and may be controlling upon the parties to
the civil action.15 When the subsequent action, although civil in
form, is quasi criminal in its nature, as in actions to recover penalties
or declare forfeitures, it may be regarded as a second prosecution for
the same offense, and be barred by a prior conviction or acquittal.16
This exception to the general rule is recognized, however, only where
the object of the quasi criminal or penal action is punishment and
not compensation.17 Where a defendant pleads guilty to a criminal
charge the record of his convictiop is admissible in a subsequent
civil proceeding upon the issue whether he committed the act on
which the criminal charge was based; but in such a case the record
of conviction is admitted, not as a judgment establishing the fact,
but as a deliberate declaration or admission of the party himself that
the fact is so.18 Yet the plea of guilty is not conclusive on the defend
ant in the civil action, and he may show that he is not in fact guilty
L.R.A.(N.S.) 472; State v. Corron, 73 112 Pae. 150, 21 Ann. Cas. 1182, 31
N. H. 434, 62 Atl. 1044, 6 Ann. Cas. L.R.A.(N.S.) 670 and note.
486.
14. Note: 11 L.R.A.(N.S-) 662.
Note: 31 L.R.A.(N.S-) 670.
15. Note: 21 Ann. Cas. 1190.
11. Steel v. Cazeaux, 8 Mart. O. S.
16. State v. Corron, 73 N. H. 434,
(La.) 318, 13 Am. Dec. 288.
62 Atl. 1044, 6 Ann. Cas. 486.
12. State v. Corron, 73 N. H. 434,
Note: 11 L.R.A.(N.S-) 664, 670.
62 Atl. 1044, 6 Ann. Cas. 486.
17. Note: 11 L.R.A.(N.S.) 664.
13. State v. Roach, 83 Kan. 606,
18. Note: 21 Ann. Cas. 1187.
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of any offense.19 The fact of a former conviction and fine has been
sometimes relied upon in mitigation of damages, in a subsequent
civil action based upon the same offense. If such considerations
were given weight, the former judgment would have the effect of par
tially barring the civil action. In this regard, the decisions are not
uniform, but the weight of authority inclines to the view that punish
ment suffered in a criminal action is not admissible in mitigation of
damages in a civil action.20 According to some authorities if the
parties are the same in the criminal and civil case, one of the import
ant reasons for the general rule, namely the want of mutuality, no
longer exists, and it has been held that a judgment of acquittal on
a charge of keeping liquors with an unlawful intent may be con
clusive in favor of the defendant, who is claimant in a proceed
ing for the condemnation of the same liquors for keeping with
an unlawful intent, where the unlawful intent is referable to the
same date, and the court finds that he was owner of such liquors.1
It is generally held, however, that the rule that a judgment in a crimi
nal proceeding is not res adjudicata in a civil proceeding is not
affected by the fact that the government is a party to the latter pro
ceeding.2 At least the identity of parties will not always operate to
make a judgment in a criminal action admissible in evidence in a
civil action.8
480. Judgments in Civil Cases as Affecting Criminal Proceedings.—
A judgment in a civil action is not admissible in a subsequent crimi
nal prosecution 4 although exactly the same questions are in dispute
in both cases,5 for the reason that the parties are not the same, and
different rules as to the weight of the evidence prevail. It would not
be just to convict a defendant by reason of a judgment obtained
against him civilly by a mere preponderance of evidence.6 For
example it has been held that a judgment, in an action of trover
brought by one whose animal had been impounded, against the
impounder, that the former had been legally notified under the statute
of the impounding of his animal, is not even prima facie evidence
of the sufficiency of such notice in an action by the impounder to
recover the penalties and forfeitures provided for in the statute.7
19. Note: 5 Ann. Cas. 78.
Note: 103 A. S. R. 23.
20. Note: 11 L.R.A.(N.S.) 664.
5. Riker v. Hooper, 36 Vt. 457, 82
1. State v. Intoxicating Liquor, 72 Am. Dee. 646.
Vt. 253, 47 Atl. 779, 82 A. S. R. 937.
6. Riker v. Hooper, 35 Vt. 457, 82
2. Note: 21 Ann. Cas. 1184, 1187. Am. Dec. 646.
3. Chantangco v. Abaroa, 218 U. S.
Note: 103 A. S. R. 23.
476, 31 S. Ct. 34, 54 U. S. (L. ed.)
7. Riker v. Hooper, 35 Vt. 457, 82
1116.
Am. Dec. 646.
4. State v. Bradnack, 69 Conn. 212,
37 Atl. 492, 43 L.R.A. 620.
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Persons as to Whom Judgment Operative as Res Judicata
•
481. General Rule.—In regard to the persons in whose favor or
against whom the doctrine of res judicata is applicable it is well
settled that a judgment or decree is binding upon all parties to the
proceeding in which it was rendered and their privies,8 and on the
8. Bank of United States v. Bever- per Min., etc., Co. v. Bigelow, 203
ly, 1 How. 134, 11 U. S. (L. ed.) 75; Mass. 151), 89 N. E. 193, 40 L.R.A.
Gear v. Parish, 5 How. 108, 12 U. S. (N.S.) 314, affirmed 225 U. S. 111, 32
(L. ed.) 100; Nichol v. Levy, 5 Wall. S. Ct. 641, 56 U. S. (L. ed.) 1009,
433, 18 U. S. (L. ed.) 596; Mattingly Ann. Cas. 1913E 875; McGiHway v.
v. Nye, 8 Wall. 370, 19 U. S. (L. ed.) Employers Liability Assur. Corp., 214
380;' Cromwell v. County of Sue, 94 Mass. 484, 102 N. E. 77, 46 L.R.A.
U. S. 351, 24 U. S. (L. ed.) 195; Louis (N.S.) 110; Banka v. Chicago, etc.,
v. Brown Tp., 109 U. S. 162, 3 S. R. Co., 61 Minn. 540, 63 N. W. 1116,
Ct. 309, 27 U. S. (L. ed.) 892; Bedon 52 A. S. R. 618; Uohs v. Holbert, 103
v. Davie, 144 U. S. 142, 12 S. Ct. 665, Minn. 283, 114 N. W. 931, 123 A. S.
36 U. S. (L. ed.) 380; Wager v. Provi- R. 329; Lipscomb v. Postell, 38 Miss,
dence Ins. Co., 150 U. S. 99, 14 S. Ct. 476, 77 Am. Dec. 651 ; Offutt v. John,
55. 37 U. S. (L. ed.) 1013; New Or- 8 Mo. 120, 40 Am. Dec. 125; Nave v.
loans v. Citizens' Bank of Louisiana, Adams, 107 Mo. 414, 17 S. W. 958, 28
167 U. S. 373, 17 S. Ct. 905, 42 U. S. A. S. R. 421 : Young v. Byrd, 124 Mo.
(L. ed.) 202; Brown v. Fletcher's Es- 590, 28 S. W. 83, 46 A. S. R, 401;
tate, 210 U. S. 82, 28 S. Ct. 702, 52 Aiders v. Thomas, 24 Nev. 407, 56
U. S. (L. ed.) 966; Thompson v. Pac. 93, 77 A. S. R. 820; Hollister v.
Odum, 31 Ala. 108. 68 Am. Dec. 159; Abbott, 31 N. H. 442, 64 Am. Dec.
Joyce v. McAvoy, 31 CaL 273, 89 Am. 342; Hancock v. Singer Mfg. Co., 62
Dec. 172; Estate of Harrington, 147 N. J. L. 289, 41 Atl. 846, 42 L.R.A.
Cal. 124, 81 Pac. 546, 109 A. S. R. 852 ; Bear v. Brunswick, 122 N. C. 434,
118; Little v. Barlow, 37 Fla. 232, 20 29 S. E. 719, 65 A. S. R. 711; McSo. 240, 53 A. S. R. 249; Draper v. Pherson v. Cunliff, 11 Serg. & R,
Medlock, 122 Ga. 234, 50 S. E. 113, (Pa.) 422, 14 Am. Dec. 642; Maseer
2 Ann. Cas. 650, 69 L.R.A. 483; Schu- v. Strickland, 17 Serg. & R. (Pa.)
ler v. Ford, 10 Idaho 739, 80 Pac. 219, 354, 17 Am. Dee. 668; Weiglev v. Coff109 A. S. R. 233, 3 Ann. Cas. 336; man, 144 Pa. St. 489, 22 Atl. 919, 27
Horton v. Critchfield, 18 111. 133, 65 A. S. R. 667; Gregg v. Bigham, 1
Am. Dec. 701; Wimberly v. Hurst, 33 Hill L. (S. C.) 299, 26 Am. Dec. 181;
111. 166, 83 Am. Dec. 295; Maloney v. Smith v. Moore, 7 S. C. 209, 24 Am.
Dewey, 127 111. 395, 19 N. E. 818, 11 Rep. 479; Goldberg v. Sisseton Loan,
A. S. R. 131; Singer v.- Hutchinson, etc., Co., 24 S. D. 49, 123 N. W. 266,
183 111. GOG, 56 N. E. 388, 75 A. S. R. 140 A. S. R. 775; Parks v. Moors, 13
133; People v. Amos, 246 111. 299, 92 Vt. 183, 37 Am. Dec. 589; Parkhurst
N. E. 857, 138 A. S. R. 239; Goble v. v. Sumner, 23 Vt. 538, 56 Am. Dec.
Dillon, 80 Ind. 327, 44 Am. R«p. 308; 94; White v. White, 66 W. Va. 79, 66
State v. Eads, 15 la. 114, 83 Am. Dec. S. E. 2, 135 A. S. R. 1013, 24 L.R.A.
399; Lee v. Independent School Dist., (N.S.) 1279; Hart v. Moulton, 104
149 la. 345, 128 N. W. 533, 37 L.R.A. Wis. 319, 80 N. W. 599, 76 A. S. R.
(N.S.) 383; Block v. Elliott, 63 Ktin. 881; State v. McDonald, 108 Wis. 8,
211, 65 Pac. 215, 88 A. S. R. 239; 84 N. W. 171, 81 A. S. R. 878; Rowell
Western Grocer Co. v. Alleman, 81 v. Smith, 123 Wis. 510, 102 N. W. 1,
Kan. 543, 106 Pac. 460, 135 A. S. R. 3 Ann. Cas. 773.
398, 27 L.R.A.(N.S.) 620; Morrison
Notes: 29 A. S. R. 791; 35 A. S. R.
v. Clark, 89 Me. 103, 35 Atl. 1034, 56 72; 112 A. S. R. 22; 7 L.R.A. 578.
A. S. R. 395; Cecil v. Cecil, 19 Md. 72, And see Evidence, vol. 10, p. 1116
81 Am. Dec. 626; Old Dominion Cop- et seq.
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other Jiand it is equally well settled that with certain exceptions here
inafter noted, strangers to a judgjnent or decree are not bound thereby,
and that it will not affect the rights of those who are neither parties
nor privies in the suit 9 and who have never had an opportunity to
9. Aspden v. Nixon, 4 How. 467, 11 Dec. 577; Jones v. Vert, 121 Ind. 140,
U. S. (L. ed.) 1059; Harris v. Harde- 22 N. E. 882, 16 A. S. R. 379; Denney
man, 14 How. 334, 14 U. S. (L. ed.) v. State, 144 Ind. 503, 42 N. E. 929,
444; Nichol v. Levy, 5 Wall. 433, 18 31 L.R.A. 726; Lowe v. Turpie, 147
U. S. (L. ed.) 596; Ex parte Howard, Ind. 652, 44 N. E. 25, 47 N. E. 150, 37
9 Wall. 175, 19 U. S. (L. ed.) 634; L.R.A. 233; Henderson County v.
Ray v. Norseworthy, 23 Wall. 128, 23 Henderson Bridge Co., 116 K\\ 164,
U. S. (L. ed.) 116; Humes v. Scruggs, 75 S. W. 239, 105 A. S. R. 197;*Hovey
94 U. S. 22, 24 U. S. (L. ed.) 51; Ses- v. Chase, 52 Me. 304, 83 Am. Dec. 514;
sions v. Johnson, 95 U. S. 347, 24 U. Hill v. Stevenson, 63 Me. 364, 18 Am.
S. (L. ed.) 596; Brooklyn City, etc., R. Rep. 231; Hunter v. Hatton, 4 Gill
Co. v. National Bank, 102 U. S. 14, 26 (Md.) 115, 45 Am. Dee. 117; AlexU. S. (L. ed.) 61; Johnson v. Powers, ander v. Walter, 8 Gill (Md.) 239, 50
139 U. S. 156, 11 S. Ct. 525, 35 U. S. Am. Dec. 688; Smith v. McAtee, 27
(L. ed.) 112; Pardee v. Aldridge, 189 Md. 420, 92 Am. Dec. 641; Barrick v.
U. S. 429, 23 S. Ct. 514, 47 U. S. <L. Horner, 78 Md. 253, 27 Atl. 1111, 44
ed.) 883; Winston v. Westfeldt, 22 A. S. R. 283; Lumpkin v. Lumpkin,
Ala. 760, 58 Am. Dec. 278; Wilson v. 108 Md. 470, 70 Atl. 238, 25 L.R.A.
Campbell, 33 Ala. 249, 70 Am. Dec. (N.S.) 1063; Vose v. Morton, 4 Cush.
586; Elmore, etc., Co. v. Henderson- (Mass.) 27, 50 Am. Dec. 750; Old
Mizell Mercantile Co., 179 Ala. 548, Dominion Copper Min., etc., Co. v.
60 So. 820, 43 L.R,A.(N.S.) 950; Bigelow, 203 Mass. 159, 89 N. E.
Robinson v. Baskins, 53 Ark. 330, 14 193, 40 L.R.A.(N.S-) 314, affirmed 225
S. W. 93, 22 A. S. R. 202; Greenstreet U. S. 111, 32 S. Ct. 641, 56 U. S.
v. Thornton, 60 Ark. 369, 30 'S. W. (L. ed.) 1009, Ann. Cas. 1913E 875;
347, 27 L.R.A. 735 ; Eldred v. Johnson, McGillway v. Employers' Liability
75 Ark. 1, 86 S. W. 670, 112 A. S. R, Assur. Corp., 214 Mass. 484, 102 N.
17, 5 Ann. Cas. 521, 69 L.R.A. 823; E. 77, 46 L.R.A. (N.S.) 110; Pioneer
Albie v. Jones, 82 Ark. 414, 102 S. W. Savings, etc., Co. v. Bartsch, 51 Minn.
222, 12 Ann. Cas. 433; Whitney v. 474, 53 N. W. 764, 38 A. S. R. 511;
Higgins, 10 Cal. 547, 70 Am. Dec. 748; Minnesota Debenture Co. v. Johnson,
Chapman v. Moore, 151 Cal. 509, 91 94 Minn. 150, 102 N. W. 381, 110 A.
Pac. 324, 121 A. S. R. 130; Fuller v. S. R. 354; Cartwiight v. Carpenter, 7
Metropolitan L. Ins. Co., 68 Conn. 55, How. (Miss.) 328, 40 Am. Dec. 66;
35 Atl. 766, 57 A. S. R. 84; Dundee Russell v. Grant, 122 Mo. 161, 26 S.
Naval Stores Co. v. McDowell, 65 Fla. W. 958, 43 A. S. R. 563; State v.
15, 61 So. 108, Ann. Cas. 1915A 387 Branch, 134 Mo. 593, 36 S. W. 226,
and note; McDade v. Burch, 7 Ga. 559, 56 A. S. R. 533; Butte Land, etc., Co.
50 Am. Dec. 407; Carlton v. Price, 121 v. Merriman, 32 Mont. 402, 80 Pac.
Ga. 12, 48 S. E. 721, 68 L.R.A. 736; 675, 108 A. S. R. 590; Lawrence v.
In re Sharp, 15 Idaho 120, 96 Pac. 563, Haynes, 5 N. H. 33, 20 Am. Dec. 554;
18 L.R.A.(N.S.) 886; Brush v. Fowl- Littleton v. Richardson, 34 N. H. 179,
er, 36 111. 53, 85 Am. Dec. 382; Mc- 66 Am. Dec. 759; Westminster Nat.
Cormick v. Wheeler, 36 I1l. 114, 85 Bank v. New England Electrical
Am. Dec. 388; Blue v. Blue, 38 111. 9, Works, 73 N. H. 465, 62 Atl. 971, 111
87 Am. Dec. 267; Thompson v. Ma- A. S. R. 637, 3 L.R.A.(N.S.) 551; Ludv
loney, 199 I1l. 276, 65 N. E. 236, 93 v. Larsen, 78 N. J. Eq. 237, 79 Atl.
A. S. R. 133; People v. Amos, 246 111. 687, 37 L.R.A. (N.S.) 957; Thomas v.
299, 92 N. E. 857, 138 A. S. R. 239; Hubbell, 15 N. Y. 405, 69 Am. Dec.
Simpson v. Pearson, 31 Ind. 1, 99 Am. 619 and note; Landon v. Townsheud,
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be heard.10 The reason for the rule lies in the fact that a stranger
to an action does not have the opportunity vouchsafed to parties to
prove or ascertain the truth of the questions in issue.11 The rule
that a judgment is not binding on strangers to the proceedings has
many important consequences. Although the judgment would be
admissible as evidence against the parties, it is inadmissible as against
strangers to prove facts therein determined.12 Thus a judgment is
not, as against strangers to it, evidence of the antecedent existence of
the debt for which it was rendered,18 or to show who were the mem
bers of a particular fi>m 14 or the heirs of a designated decedent.15 In
other words a stranger is not affected by the judgment as an instru
ment of evidence,16 and a witness who is a party to a judgment or
decree is not estopped in a suit against strangers from testifying to
facts which he is estopped by such judgment or decree from denying
as between himself and his adversaries.17 Furthermore a judgment
112 N. Y. 93, 19 N. E. 424, 8 A. S. R.
712; Terry v. Munger, 121 N. Y. 161,
24 N. E. 272, 18 A. S. R. 803, 8 L.R.A.
216; Fults v. Munro, 202 N. Y. 34, 95
N. E. 23, Ann. Cas. 1912D 870, 37
L.R.A.(N.S.) 600; Skinner v. Moore,
19 N. C. 138, 30 Am. Dec. 155; Winkorn v. Gorrell, 38 N. C. 117, 40 Am.
t)ec. 456; Handley v. Jackson, 31 Ore.
652, 50 Pac. 915, 65 A. S. R. 839;
jShulze's Appeal, 1 Pa. St. 251, 44 Am.
Uec. 126; Hill v. Bain, 15 R. I. 75, 23
Atl. 44, 2 A. S. R. 873 and note; Gregg
t. Bigham, 1 Hill L. (S. C.) 299, 26
Am. Dec. 181; Gist v. Davis, 2 Hill
Eq. (S. C.) 335, 29 Am. Dec. 89;
Zeigler v. Maner, 53 S. C. 115, 30 S.
E. 829, 69 A. S. R. 842; Stephens v.
Jack, 3 Yerg. (Tenn.) 403, 24 Am.
Dec. 583; Cope v. Payne, 111 Tenn.
128, 76 S. W. 820, 102 A. S. R. 746;
Larsen v. Gasberg, 30 Utah 470, 86
Pac. 412, 116 A. S. R. 859; Nason v.
Baisdell, 12 Vt. 165, 36 Am. Dec. 331;
Stallcup v. Tacoma, 13 Wash. 141, 42
Pac. 541, 52 A. S. R. 25; Wilson v.
Phoenix Powder Mfg. Co., 40 W. Va.
413, 21 S. E. 1035, 52 A. S. R. 890,
29 L.R.A. 449; Smith v. White, 63 W.
Va. 472, 60 S. E. 404, 14 L.R.A.(N.S.)
530; Blake v. O'Neal, 63 W. Va. 483,
61 S. E. 410, 16 L.R.A.(N.S.) 1147;
Rowell v. Smith, 123 Wis. 510, 102 N.
W. 1, 3 Ann. Cas. 773; Castrique v.
Imrie, L. R.4H.L. 414, 23 L. T. N. S.

48, 19 W. R. 1, 39 L. J. C. P1. 350, 5
Eng. Rul. Cas. 899.
Notes: 13 Am. Dec. 395; 60 Am.
Dec. 768; 62 Am. Dec. 243; 15 A. S.
R. 142; 23 A. S. R. 118; 7 L.R.A. 581
et seq.; 11 L.R.A 309 ; 8 L.R.A.(N.S.)
50, 268; 11 Eng. Rul. Cas. 13.
And see Evidence, vo1. 10, p. 1117
et seq.
10. Hale v. Finch, 104 U. S. 261, 26
U. S. (L. ed.) 732; In re Sharp, 15
Idaho 120, 96 Pac. 563, 18 L.R.A.
(N.S.) 886; Lawrence v. Hunt, 10
Wend. (N. Y.) 80, 25 Am. Dec. 539;
Blackmore v. Gregg, 10 Watts (Pa.)
222, 36 Am. Dec. 171; Gist v. Davis, 2
Hill Eq. (S. C.) 335, 29 Am. Dec. 89;
Smith v. Moore, 7 S. C. 209, 24 Am.
Rep. 479; Adams v. Filer, 7 Wis. 306,
73 Am. Dec. 410.
11. Smith v. White, 63 W. Va. 472,
60 S. E. 404, 14 L.R.A.(N.S.) 530.
12. Freeman v. Hawkins, 77 Tex.
498, 14 S. W. 364, 19 A. S. R. 769.
13. Hoerr v. Meihofer, 77 Minn.
228, 79 N. W. 964, 77 A. S. R. 674.
14. Missouri Pac. R. Co. v. Heidenheimer, 82 Tex. 195, 17 S. W. 608, 27
A. S. R. 861.
15. Freeman v. Hawkins, 77 Tex.
498, 14 S. W. 364, 19 A. S. R. 769.
16. Le Roy v. Rogers, 30 Cal. 229,
89 Am. Dec. 88.
17. Babcock v. Standish, 53 N. J.
Eq. 376, 33 Atl. 385, 51 A. S. R. 633,
30 L.R.A. 604.
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cannot be used as against a stranger as a basis for a writ of execu
tion against him.18 The converse of the principle that a stranger
is not bound by a judgment is also true, and a judicial record is not
admissible against a party to it in favor of one who is not a party to
the suit nor a privy to a party.19 The fact that a party has fully
litigated his cause of action in one suit, and has been defeated, is of
no avail in another suit to which a stranger to the first suit is a
party, involving precisely the same issues.20 In a second suit agajnst
one who was a stranger to the first suit a party may adopt a position
inconsistent with that maintained in the prior proceedings.1
482. Exceptions to Rule.—While the rule just stated as to the
limitation of the conclusiveness of a judgment to the parties to the
proceedings in which it was rendered and their privies is practically
universally true as to judgments purely in personam, it must be
borne in mind that judgments in rem are considered binding on the
whole world.2 So judgments or decrees determining the status or
relations of individuals are conclusive as to third persons in subse
quent proceedings, as for instance decrees of divorce,8 and adjudica
tions as to the mental condition of persons.4 Judgments of a pub
lic nature, such as those rendered in customs cases, have also been
held admissible in evidence although the parties are not the same.5
'Where a sale of land has taken place under a judgment, the judgment
becomes a muniment of the title. To prove the title thereafter, it
is usually considered necessary to produce the judgment in evidence,6
and consequently such a judgment is admissible in evidence against
all the world as a necessary link in a chain of title.7 This rule applies
in particular to judgments in partition proceedings, probate decrees,
actions to foreclose mortgages or liens, and to all judgments rendered
in actions the object of which is to acquire title held by the adverse
party. But it does not apply to ordinary judgments in actions to
18. Le Rov v. Rogers, 30 Cal. 229, 225 U. S. 111, 32 S. Ct. 641. 56 U. S.
89 Am. Dec. 88.
(L. ed.) 1009, Ann. Cas. 1913E 875.
19. Bedon v. Davie, 144 U. S. 142,
1. Terrv v. Hunger, 121 N. Y. 161,
12 S. Ct. 665, 36 U. S. (L. ed.) 380; 24 N. E. 272, 18 A. S. R. 803, 8 L.R.A.
Bell v. Wilson, 52 Ark. 171, 12 S. W. 216.
328, 5 L.R.A. 370; People v. Amos,
2. See supra, par. 72 et seq.
246 111. 299, 92 N. E. 857, 138 A. S.
3. See Divokce and Separation,
R. 239; Simpson v. Pearson, 31 Ind. vol. 9, p. 460.
1, 99 Am. Dec. 577; Lawrence v. Hunt,
4. See Insanity, vol. 14, p. 563.
10 Wend. (N. Y.) 80, 25 Am. Dec.
5. Corbley v. Wilson, 71 111. 209, 22
539 and note; Allred v. Smith, 135 N. Am. Rep. 98. To the same effect, see
C. 443, 47 S. E. 597, 65 L.R.A. 924; Evidence, vol. 10, pp. 1116-7.
AVilson v. Phoenix Powder Mfg. Co.,
6. Terrv v. Bleight. 3 T. B. Mon.
40 W. Va. 413, 21 S. E. 1035, 52 A. (Kv.) 270, 16 Am. Dec. 101.
S. R. 890.
7. Minnesota Debenture Co. v. John20. Old Dominion Copper Min., etc., son, 94 Minn. 150, 102 N. W. 381, 110
Co. v. Bigelow, 203 Mass. 159, 89 N. A. S. R, 354: Masters v. Varner, 5
E. 193, 40 L.R,A.(N.S.) 314, allirmed Grat. (Va.) 168, 50 Am. Dec. 114.
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determine adverse claims, which do not purport to transfer title, or
render valid an otherwise defective link in the chain of title.8 The
record of a judgment is also evidence against all the world to estalv
lish the fact that such judgment was rendered, whenever that fact is
important or relevant,9 though as against others than parties to the
proceedings, a judgment is evidence of nothing except the fact that
it has been rendered.10 It is sometimes said that a judgment is like
wise admissible in evidence as against strangers when it is intro
duced by way of inducement or to prove a collateral fact, for example,
to impeach a witness by showing that he has been elsewhere convicted
of crime.11 A full discussion of the admissibility of judicial records
as evidence in proceedings between others than the parties to such
records is found elsewhere in this work.12
483. Who Are Parties within Rule.—In the strict sense of the
term }>arties to a judgment or decree, in the eye of the law, are those
only who are named as such in v the record, and are properly served
with process, or enter their appearance,18 but the term "parties,"
within the meaning of the rule making prior judgments conclusive
on such, has been held to include all who are directly interested in
the subject matter of a suit and who have a right to make defense,
control the proceeding's, examine and cross-examine witnesses and
appeal from the judgment,14 aud a person though not technically a
party to a prior judgment may nevertheless have been so connected
8. Minnesota Debenture Co. v. John- 161, 110 A. S. R. 137, 4 Ann. Cas.
son, 94 Minn. 150, 102 N. W. 381, HO 1070, 00 L.R.A. 340; Cecil v. Cecil, 19
A. S. R. 354. As to the admissibility Md. 72, 81 Am. Dec. 620; Courtney v.
of judgments in evidence as a link in William Kuabe Mt'.r. Co., !)7 Md. 49!),
tho chain of title, see Ejectment, vol. 55 Atl. 014, 99 A. S. R. 456; Parsons
9, p. 911.
v. Urie, 104 Md. 238, 64 Atl. 927, 10
9. Pico v. Webster, 14 Cal. 202, 73 Ann. Cas. 278, 8 L.R.A.(N.S.) 559;
Am. Dec. 647; Lonkey v. Keves Silver Lipscomb v. Postell, 38 Miss. 476, 77
Min. Co., 21 New 312, 31 Pac. 57, 17 Am. Dec. 651; State v. Coste, 36 Mo.
L.R.A. 351; Faulcon v. Johnston, 102 437, 88 Am. Dec. 148; Strong v.
N. C. 264, 9 S. E. 394, 11 A. S. R. 737. Phoenix Ins. Co., 62 Mo. 289, 21 Am.
Nate: 112 A. S. R. 23.
Rep. 417; State v. St. Louis, 145 Mo.
And see Evidence, vol. 10, p. 1116. 551, 46 S. W. 981, 42 L.R.A. 113; Wo10. Roulst.m v. Hall, 66 Ark. 305, mach v. St. Joseph, 201 Mo. 467. 100
50 S. W. 690, 74 A. S. R. 97.
S. W. 443, 10 L.R.A. (N.S.) 140; Ludv
11. Cobley v. Wilson, 71 111. 209, 22 v. Larsen, 78 N. J. Eq. 237. 79 Atl.
Am. Rep. 98. See also Evidence, vol. 687, 37 L.R.A. (N.S.) 057; Ashton v.
10, p. 1117.
Rochester, 133 N. Y. 187, 30 N. E. 965,
12. See Evidence, vol. 10, p. 1116 31 N. E. 334, 28 A. S. R. 619; Walker
et seq.
v. Philadelphia, 195 Pa. St. 168, 45
13. Orthwein v. Thomas, 127 111. Atl. 657, 78 A. S. R. 801; Ooldberg
554, 21 N. E. 430, 11 A. S. R, 159, 4 v. Sisseton Loan, etc., Co., 24 S. D. 49,
L.R.A. 434.
123 N. W. 266, 140 A. S. R. 775.
14. Green v. Bngue, 158 U. S. 478,
Note: 2 A. S. R. 877.
15 S. Ct. 975, 39 U. S. (L. ed.) 1061;
And see Evidence, vol. 10, p. 1117
Ottensoser v. Scott, 47 Fla. 276, 37 So. et seq.
R.C.L.Vol.XV.—04.
1009

§ 483

JUDGMENTS

15 R. C. L.

with it by his interest in the result of the litigation, and by his active
participation therein, as to be bound by such judgment.15 The
courts look beyond the nominal parties, and treat all those whose
interests are involved in the litigation and who conduct and control
the action or defense as real parties, and hold them concluded by
any judgment which may be rendered,16 as for example those who
employ counsel in the case,17 assume the active management of
the proceeding or defense,18 or who pay the costs and do such other
things as are generally done by parties.19 In other words, by partici
pating in the proceedings one is estopped by the judgment20 as
to any questions actually litigated and decided therein.1 One who
instigates another to do a wrongful act, and, when the wrongdoer is
sued, takes upon himself and conducts the defense of the case, is
estopped from again litigating with the plaintiff in that action the
issues there decided.2 Similarly, where a suit is prosecuted or defended
by one person at the instance of another, and for the latter's benefit,
the judgment will be binding and conclusive upon the latter." In
all such cases the strict rule that a judgment operates as res judicata
only in regard to parties and privies expands to include such per
sons as parties,4 or at least as privies.5
15. Brown v. Wilson, 21 Colo. 309,
Note: 2 A. S. R. 878.
40 Pac. 688, 52 A. S. R. 228; Bridges
20. Tootle v. Coleman, 107 Fed. 41,
v. McAlister, 106 Ky. 791, 51 S. W. 46 C. C. A. 132, 57 L.R.A. 120; Hud603, 90 A. S. R. 267, 45 L.R.A. 600; son v. Wright, 164 Ala. 298, 51 So.
Pew v. Johnson, 35 Mont. 173, 88 Pac. 389, 137 A. S. R. 55; Baxter v. Myers,
770, 119 A. S. R. 852.
85 1a. 328, 52 N. W. 234, 39 A. S. R.
16. Wilson v. Brookshire, 126 Ind. 298; St. Paul Nat. Bank v. Cannon, 46
497, 25 N. E. 131, 9 L.R.A. 792.
Minn. 95, 48 N. W. 526, 24 A. S. R.
17. Plumb v. Goodnow, 123 U. S. 189; Haines v. West, 101 Tex. 226,
560, 8 S. Ct. 216, 31 U. S. (L. ed.) 105 S. W. 1118, 130 A. S. R. 839.
268 ; McMillan v. Barber Asphalt Pav1. Brandon v. Ard, 74 Kan. 424, 87
ing Co., 151 Wis. 48, 138 N. W. 94, Pac. 366, 118 A. S. R. 321. GenerAnn. Cas. 1914B 53.
ally as to the effect of intervention,
Note : 2 A. S. R. 878.
see Parties.
18. Plumb v. Goodnow, 123 U. S.
2. Tootle v. Coleman, 107 Fed. 41,
560, 8 S. Ct. 216, 31 U. S. (L. ed.) 46 C. C. A. 132, 57 L.R.A. 120. "
268; Tootle v. Coleman, 107 Fed. 41,
3. Souffront. v. La Compagnie Des
46 C. C. A. 132, 57 L.R.A. 120; Bax- Sucreries, ete., 217 U. S. 475, 30 S. Ct.
ter v. Myers, 85 1a. 328, 52 N. W. 234, 608, 54 U. S. (L. ed.) 846; Henderson
39 A. S. R. 298; Parsons v. Urie, 104 County v. Henderson Bridge Co., 116
Md. 238, 64 Atl. 927, 10 Ann. Cas. 278, Ky. 164, 75 S. W. 239, 105 A. S. R.
8 L.R.A. (N.S.) 559; State v. St. Louis, 197.
145 Mo. 551, 46 S. W. 981, 42 L.R.A.
Note: 29 A. S. R. 791.
113; Ludy v. Larseu, 78 N. J. Eq. 237,
4. Bridges v. McAlister, 106 Ky.
79 Atl. 687, 37 L.R.A. (N.S.) 957 and 791, 51 S. W. 603, 90 A. S. R. 267, 45
note; Kolpack v. Kolpack, 128 Wis. L.R.A. 600.
169, 107 N. W. 457, 116 A. S. R. 29. 5. Smith v. Moore, 7 S. C. 209, 24
19. Cecil v. Cecil, 19 Md. 72, 81 Am. Am. Rep. 479; Carpenter v. Pier, 30
Dec. 626.
Vt. 81, 73 Am. Dec. 288.
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484. Necessity for Appearance as Litigant.—In order that a per
son not technically a party to a judgment may claim the judgment
as having the effect of res judicata in his favor, it is generally neces
sary that he should appear openly in the case to the knowledge of
the adverse party.6 The right to intervene in an action does not, in
the absence of its exercise, subject one possessing it to the risk of
being bound by the result of the litigation.7 So mere knowledge of
a suit by a person and the giving of assistance through counsel in pre
paring briefs will not make the judgment binding on him.8 Nor will
the mere fact that a person not a party to a pending suit employs coun
sel to assist in the defense thereof make him a party or privy to such
proceedings, nor estop him from questioning the issues determined
therein.9 Under this principle it has been held that a judgment in
ejectment in favor of a tenant of real property does not inure to, and
protect, his landlord, though the latter employed the attorney and
directed the defense where the landlord did not appear openly in
the case.19 The mistake of a person interested in a fund in court in
supposing his interest to lie in the success of an executor and his aid
ing and assisting the latter will not make him a party to the proceed
ing or involve his right to the fund so as to make an order of the
court conclusive upon him and prevent the opening of the judgment
for the determination of his claim.11 Nor does the right of a county
treasurer to compensation under a prior act become res judicata by
the fact that he contributed to the expenses of an action in which the
later statute was declared void.12 A homestead claimant whose rights
attached before any interest in the land was acquired by a railway
company under a congressional grant is not concluded by an adju
dication against the government in a suit brought by it to cancel cer
tain patents issued to the railway company, including one for the
land in question, to which suit he was not a party, although he
may have been an active member of an association which may
have made such representations and brought such facts to the atten6. Souffront v. La Compagnie Des Co. v. Bigelow, 203 Mass. 159, 89 N.
Sucreries, etc., 217 U. S. 475, 30 S. E. 193, 40 L.R.A.(N.S.) 314, affirmed
Ct. 608, 54 U. S. (L. ed.) 846; Loftis 225 U. S. 111, 32 S. Ct. 641, 56 U. S.
v. Marshall, 134 Cal. 394, 66 Pac. 571, (L. ed.) 1009, Ann. Cas. 1913E 875.
86 A. S. R. 286; Cannon River Mfgrs.
9. Cockins v. Bank of Alma, 84 Neb.
Ass'n v. Rogers, 42 Minn. 123, 43 N. 624, 122 N. W. 16, 133 A. S. R. 642;
W. 792, 18 A. S. R. 497; Central Bap- Central Baptist Church, etc. v. Mantist Church, etc. v. Manchester, 17 R. Chester, 17 R. I. 492, 23 Atl. 30, 33 A.
I. 492, 23 Atl. 30, 33 A. S. R. 893 and S. R. 893.
note.
10. Loftis v. Marshall, 134 Cal. 394,
Note: 2 A. S. R. 878.
66 Pac. 571, 86 A. S. R. 286.
7. Lee v. Independent School Dis11. In re Rochester, 136 N. Y. 83,
trict, 149 la. 345, 128 N. W. 533, 37 32 N. E. 702, 19 L.R.A. 161.
L.R.A.(N.S.) 383.
12. Gross v. Whitley County, 158
8. Old Dominion Copper Min., etc., Ind. 531, 64 N. E. 25, 58 L.R.A. 394.
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tion of the government as to induce the government to bring the
suit.18 On the other hand, a concealment of his interest by one who
defends a suit in the name of another will not' be sufficient to avoid
the rule of res judicata.14
485. Identity of Parties Generally.—While in order that a judg
ment may operate as res judicata there must be identity of parties
in the two proceedings,15 yet -it is not generally deemed essential
that all the parties to both proceedings be identical,16 and a judg
ment is conclusive of the issues involved in .a controversy as between
the parties and those standing in privity with them, although in the
action in which it is pleaded some only of the parties are litigants,17
or because in the subsequent action others are joined as defendants.18
Thus the parties to a suit at law having been parties to a suit in
equity, the subject matter and defense being the same, it is not a
sufficient objection to the introduction of the record in the equity suit
that other persons were parties to the latter.16 The mere joining,
in a second suit, of a nominal party who has no interest in the sub
ject matter in litigation does not prevent a prior adjudication from
being a bar.20
486. Identity of Capacity.—It is a well established principle that
a former judgment does not have the effect of res judicata and is
not admissible as conclusive evidence of a material fact therein adju
dicated unless the second suit is not only between the same parties
but between them in the same right or capacity.1 A party acting
in one right can neither be benefited nor injured by a judgment for
or against him when acting in some other right.2 Thus a judgment
13. Brandon v. Ard, 211 U. S. 11, Bogue, 158 U. S. 478, 15 S. Ct. 975, 39
29 S. Ct. 1, 53 U. S. (L. ed.) 68.
U. S. (L. ed.) 1061.
14. Note: 37 L.R.A.(N.S.) 963.
20. Wright v. Griffey, 147 111. 496,
15. See supra, par. 429.
35 N. E. 732, 37 A. S. R. 228.
16. Thompson v. Roberts, 24 How.
1. Beats v. Cone, 27 Colo. 473, 62
233, 16 U. S. (L. ed.) 648; Green v. Pac. 948, 83 A. S. R. 92; Fuller v.
Bogue, 158 U. S. 478, 15 S. Ct. 975, Metropolitan Life Ins. Co., 68 Conn.
39 U. S. (L. ed.) 1061; Young v. Byrd, 55, 35 Atl. 766, 57 A. S. R. 84; Jones
124 Mo. 590, 28 S. W. 83, 46 A. S. R. v. Vert, 121 Ind. 140, 22 N. E. 882, 16
461; State v. Branch, 134 Mo. 592, 36 A. S. R. 379; Bamka v. Chicago, etc.,
S. W. 226, 56 A. S. R. 533.
R. Co., 61 Minn. 549, 63 N. W. 1116,
17. Carlton v. Price, 121 Ga. 12, 48 52 A. S. R. 618; State v. Branch, 134
S. E. 721, 68 L.R.A. 736; Nave v. Mo. 592, 36 S. W. 226, 56 A. S. R. 533;
Adams, 107 Mo. 414, 17 S. W. 958, 28 Dyett v. Hyman, 129 N. Y. 351, 29 N.
A. S. R. 421; Lawrence v. Hunt, 10 E. 261, 26 A. S. R. 533; Amsterdam
Wend. (N. Y.) 80, 25 Am. Dec. 539 First Nat. Bank v. Shuler, 153 N. Y.
and note.
163, 47 N. E. 262, 60 A. S. R. 601;
18. Moore v. Chattanooga Electric Nickum v. Burekhardt, 30 Ore. 464,
R. Co., 119 Tenn. 710, 109 S. W. 497, 47 Pac. 788, 48 Pac. 474, 60 A. S. R.
16 L.R.A.(N.S.) 978.
822; Sonnenbersr v. Steinbach, 9 S. D.
Note : 25 Am. Dec. 543.
518, 70 N. W. 655, 62 A. S. R. 885.
' 19. Thompson v. Roberts, 24 How.
2. Morrison v. Clark, 89 Me. 103,
233, 16 U. S. (L. ed.) 648; Green v. 35 Atl. 1034, 56 A. S. R. 395.'
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against one as an individual, precluding him from claiming property,
does not estop him from claiming it as a trustee for others.8 Nor
will a judgment against one as trustee bind him in his individual
capacity.4 So a judgment against a person in his individual capacity
is not res judicata in a second suit against him as assignee in bank
ruptcy.5 A judgment against one sued as an individual does not
bind him as executor, nor does a judgment against one as executor
bind him as an individual in a subsequent action, although the identi
cal issue is involved, and the decision in the first action was upon
the merits/ And a revival against an administrator of an action
against his intestate vests in the court a jurisdiction over the person
of the administrator but for the purposes of that suit, and the court
cannot enter a judgment against the administrator personally.7 If
persons are made parties, as heirs, to a proceeding by an administrator
to sell real estate of his intestate, they will be affected by the proceed
ing only in their capacity as heirs.8 A judgment in ejectment in
favor of an administrator is not admissible in a subsequent action
against him personally by the same plaintiff to quiet title to the
same land.9 So where statutes provide for recovery of death dam
ages by a personal representative for the benefit of the decedent's
estate, and also for the benefit of the widow and children, the two
actions, although prosecuted by the same personal representative, are
not in the same right; and hence a recovery and satisfaction in one
case is not a bar to a recovery in the other.10 A judgment against
defendants who are parties to an action as judgment creditors is
admissible and conclusive against them in a subsequent action to
enforce a liability arising from their having indemnified a sheriff
against the consequences of certain wrongful acts. In neither action
did they appear in any representative capacity, and therefore the
judgment in one is evidence against them in the other.11
487. Effect of Judgment as between Coparties.—The general rule
is that parties to a judgment are not bound by it in subsequent con
troversies between each other, unless they were adversaries in the
action wherein the judgment was entered.12 Hence a judgment
3. Sonnenber? v. Steinbach, 9 S. D. N. E. 145, 21 N. E. 322, 12 A. S. R.
518, 70 N. W. 655, 62 A. S. R. 885.
363.
4. Amsterdam First Nat. Bank v.
9. Loftis v. Marshall, 134 Cal. 394,
Shulcr. 153 N. Y. 163, 47 N. E. 262, 66 Pac. 571, 86 A. S. R. 286.
60 A. S. R. 601.
10. Mahoninp Vallev R. Co. v. Van
5. Landon v. Townshend, 112 N. Y. Alstine, 77 Ohio St. 395, 83 N. E. 601,
93, 19 N. E. 424, 8 A. S. R. 712.
14 L.R.A.(N.S.) 893 and note.
6. Amsterdam First Nat. Bank v.
11. Dyett v. Hvman, 129 N. Y. 351,
Shuler, 153 N. Y. 163, 47 N. E. 262, 29 N. E. 261, 26 A. S. R. 533.
60 A. S. R. 601.
12. Gouwens v. Gouwens, 222 111.
7. Swippart v. Harber. 4 Scam. 223, 78 N. E. 597, 113 A. S. R. 395:
(111.) 364, 39 Am. Dec. 418.
Peters v. St. Louis, 226 Mo. 62, 125
8. Barrett v. Choen, 119 Ind. 58, 20 S. W. 1134, 21 Ann. Cas. 1069; Cen
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against several defendants is usually not conclusive as between them
selves in respect to their rights and liabilities toward each other,18
unless the defendants contest an issue with each other, either upon
the pleadings between themselves and the plaintiffs or upon cross
pleadings between themselves.14 Where two or more defendants make
issues with the plaintiff, a judgment determining those issues in favor
of the defendants settles between them no fact that might have .been,
but was not, put in issue by a proper pleading.15 This general rule
is, however, subject to an exception where, in the course of litiga
tion, coplaintiffs or codefendants do in fact, though not in form,
occupy the attitude of adversaries,16 and a judgment may be con
clusive as to issues raised and determined between parties on the
same side of the question.17 Ip suits in chancery it is the constant
practice of the courts to enter decrees between codefendants under
pleadings which bring the respective claims and rights of such code
fendants between themselves under judicial cognizance,18 and code
fendants may be estopped by a decree which determines their rights
as against each other, to the same extent as if they were respectively
complainant and defendant, instead of being joined as defendants.19
A judgment against two defendants sued as severable tortfeasors is
conclusive of the liability of each defendant to the plaintiff in an
action by ope of such defendants to recover from the other the sum
he has been compelled to pay under such judgment.20 Even in
actions at law in matters ex contractu whatever is adjudicated between
defendants may have the effect between them as res judicata.1 Thus
if a suit is brought against both the maker and indorser of a note and
the liability of each is adjudicated, the question of such liability as
between each other is deemed conclusively settled. In such case,
tral Banking, etc., Co. v. United States
16. Note: 27 L.R.A.(N.S.) 651, 653.
Fidelity, etc., Co., 73 W. Va'. 197, 80
17. Nave v. Adams, 107 Mo. 414, 17
S. E. 121, 51 L.R.A.(N.S.) 797.
S. W. 958, 28 A. S. R. 421 and note;
Note: 27 L.R.A.(N.S.) 651.
El Reno v. Cleveland-Trinidad Pav.
13. Buffington v. Cook, 35 Ala. 312, Co., 25 Okla. 648, 107 Pac. 163, 27
73 Am. Dec. 491; Bulkeley v. House, L.R.A(N.S.) 650 and note.
62 Conn. 459, 26 Atl. 352, 21 L.R.A.
Note: 27 L.R.A.(N.S.) 651.
247 ; Pioneer Sav., etc., Co. v. Bartsch,
18. Minnesota Co. v. Chamberlain,
51 Minn. 474, 53 N. W. 764, 38 A. S. 3 Wall. 704, 18 U. S. (L. ed.) 247.
R. 511; McMahan v. Geiger, 73 Mo.
19. Louis v. Brown Tp., 109 U. S.
145, 39 Am. Rep. 489; Charles v. 162, 3 S. Ct. 92, 27 U. S. (L. ed.) 892;
White, 214 Mo. 187, 112 S. W. 545, Harmon v. Auditor of Public Ac127 A. S. R. 674, 21 L.R.A. (N.S.) 481; counts, 123 111. 122, 13 N. E. 161, 5 A.
Rice v. Cutler, 17 Wis. 351, 84 Am. S. R. 502.
Dec. 747.
20. Westfleld Gas, etc., Co. v. No14. Charles v. White, 214 Mo. 187, blesville, etc., Gravel Road Co., 13
112 S. W. 545, 127 A. S. R. 674, 21 Ind. App. 481, 41 N. E. 955, 55 A.
L.R.A. (N.S.) 481.
S. R. 244.
15. Whitesell v. Strickler, 167 Ind.
1. Parkhurst v. Berdell, 110 N. Y.
602, 78 N. E. 845, 119 A. S. R. 524.
386, 18 N. E. 123, 6 A. S. R. 384.
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since the maker's liability to the indorser follows as a matter of law,
the indorser is not required to bring an action against the maker to
determine the rights already adjudicated.2 So if the plaintiff makes
a claim hostile to each and every defendant in suit, asserting that an
instrument for the payment of money in which each of the defend
ants claims an interest is fraudulent and void, and obtains a decree
affirming his claim against such instrument, it must be held fraudu
lent and void in any subsequent litigation between the same parties,
however they are arrayed against each other in such subsequent liti
gation.8 However, a plaintiff is not concluded by the result of a
litigation between two defendants in an action concerning a matter
upon which the plaintiff's complaint tendered no issue.4
488. Privity Defined and Classified.—As used when dealing with
the estoppel of a judgment, privity denotes mutual or successive rela
tionship to the same right of property,5 and it is classified as privity
in estate, privity in blood, and privity in law, in all of which kinds
there must be an identity of interest.6 A privy in estate is one who
derives title to property from another. He comes in by succession to
property by contract or law. To make one person a privy in estate
to another, that other must be predecessor in respect to the prop
erty in question, from whom the privy derives his right or title.7
Examples of this class of privies are joint tenants, donor and donee,
lessor and lessee, and successors in office.8 Privies in representation
are illustrated by executor and testator, administrator and intestate.9
Examples of privity in law are those of a personal representative
of a deceased person and those holding estates by escheat.10 It has
also been ruled that where a judgment against a corporation has been
2. Schleissman v. Kallenberg, 72 1a.
Note : 11 L.R.A. 309.
338, 33 N. W. 459, 2 A. S. R. 247.
6. Lipscomb v. Postell, 38 Miss. 476,
3. Giblin v. North Wisconsin Lum- 77 Am. Dec. 651; Womach v. St. Jober Co., 131 Wis. 261, 111 N. W. 499, seph, 201 Mo. 467, 100 S. W. 443, 10
120 A. S. R. 1040.
L.R.A.(N.S.) 140; Ahlers v. Thomas,
4. Pitts v. Oliver, 13 S. D. 561, 83 24 Nev. 407, 56 Pac. 93, 77 A. S. R.
N. W. 591, 79 A. S. R. 907 and note. 820; Smith v. Moore, 7 S. C. 209, 24
5. Litchfield v. Goodnow, 123 U. S. Am. Rep. 479; Gist v. Davis, 2 Hill
549, 8 S. Ct. 210, 31 U. S. (L. ed.) Eq. (S. C.) 335, 29 Am. Dec. 89.
199; Bigelow v. Old Dominion Copper
Notes: 2 A. S. R. 878; 112 A. S. R.
Min., etc., Co., 225 U. S. I11, 32 S. Ct. 24.
641, 56 U. S. (L. ed.) 1009, Ann. Cas.
7. Smith v. White, 63 W. Va. 472,
1913E 875; Morris v. Murphey, 95 Ga. 60 S. E. 404, 14 L.R.A. (N.S.) 530.
307, 22 S. E. 635, 51 A. S. R. 81 and
8. Lipscomb v. Postell, 38 Miss. 476,
note; Lipscomb v. Postell, 38 Miss. 77 Am. Dec. 651; Smith v. Moore, 7
476, 77 Am. Dec, 651; Womach v. St. S. C. 209, 24 Am. Rep. 479.
Joseph, 201 Mo. 467, 100 S. W. 443,
9. Lipscomb v. Postell, 38 Miss. 476,
10 L.R.A.(N.S.) 140; Ahlers v. 77 Am. Dec. 651.
Thomas, 24 Nev. 407, 56 Pac. 93, 77
10. Merrill v. Suffolk Bank, 31 Me.
A. S. R. 820; Downey v. Seib, 185 N. 57, 50 Am. Dec. 649; Lipscomb v.
Y. 427, 78 N. E. 66, 113 A. S. R. 926, Postell, 38 Miss. 476, 77 Am. Dec. 65L
8 L.R.A.(N.S.) 49.
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satisfied out of the estate of one of its stockholders, he is a privy in
law to the judgment.11 All the authorities agree that a judgment
is binding on one who is privy in estate to a party to the action.12
And it has been said that privity within the meaning of the rule
under consideration is privity as it exists in relation to the subject
matter of the litigation,18 and that the rule is to be construed strictly
to mean parties claiming under the same title.14 This is in harmony
with the view that a judgment is binding on privies because they are
identified in interest, by their mutual or successive relationship, to
the same rights of property which were involved in the litigation.15
But , it has also been said that privies either in blood or estate are
estopped by a decree or judgment,16 and that those concluded by a
judgment may include persons in privity with the parties in law or
estate.17 The better rule appears to be that one claiming in privity
with another, whether by blood, estate, or law, occupies the same
situation with such other as to any judgment for or against him, and
the record of the judgment is equally admissible as evidence against
either.1* Privity is not established, however, from the mere fact that
persons may happen to be interested in the same question or in prov
ing the same state of facts,19 or because the question litigated was
one which might affect such other person's liability as a judicial
precedent in a subsequent suit.20 It should be added that there is
no generally prevailing definition of privity which can be automati
cally applied to all cases. Who are privies requires careful examina
tion into the circumstances of each case as it arises. Its determination
is often difficult for a court possessed of plenary jurisdiction.1
11. Merrill v. Suffolk Bank, 31 Me. (Mass.) 499, 66 Am. Dec. 518; Burt
57, 50 Am. Dec. 649.
v. Sternburgh, 4 Cowen (N. Y.) 559,
12. Orthwein v. Thomas, 127 111. 15 Am. Dec. 402.
554, 21 N. E. 430, 11 A. S. R. 159, 4
18. Litchfield v. Goodnow, 123 U.
L.R.A. 434.
S. 549, 8 S. Gt. 210, 31 U. S. (L.
Note : 11 Eng. Rul. Cas. 13.
ed.) 199; Bigelow v. Old Dominion
13. Hart v. Moulton, 104 Wis. 349, Copper Min., etc., Co., 225 U. S. I11,
80 N. W. 599, 76 A. S. R. 881.
32 S. Ct. 641, 56 U. S. (L. ed.) 1009,
14. Belknap v. Stewart, 38 Neb. 304, Ann. Cas. 1913E 875; Woods v. Mon56 N. W. 881, 41 A. S. R. 729.
tevallo Coal, etc., Co., 84 Ala. 560, 3
15. Morris v. Murphey, 95 Ga. 307, So. 475, 5 A. S. R. 393; Maseer v.
22 S. E. 635, 51 A. S. R. 81; MeCon- Strickland, 17 Ret-. & R. (Pa.) 354,
nell v. Poor, 113 1a. 133, 84 N. W. 17 Am. Dec. 668.
968, 52 L.R.A. 312; Lipscomb v. Pos19. Rookard v. Atlantic, etc., Air
tell, 38 Miss. 476, 77 Am. Dec. 651; Line Rv. Co., 84 S. C. 190, 65 S. E.
State v. St. Louis, 145 Mo. 551, 46 1047, 137 A. S. R. 839, 27 L.R.A.
S. W. 981, 42 L.R.A. 113.
(N.S.) 435.
Note: 112 A. S. R. 24.
20. Bigelow v. 01(1 Dominion Cop16. Orthwein v. Thomas, 127 111. per Min., etc., Co., 225 U. S. I11, 32
554, 21 N. E. 430, 11 A. S. R. 159, S. Ct. 641, 50 IT. S. (L. ed.) 1009, Ann.
4 L.R.A. 434; Nason v. Blaisdell, 12 Cas. 1913E 875.
Vt. 165, 36 Am. Dec. 331.
1. Old Dominion Copper Min., etc.,
17. Sawyer v. Woodbury, 7 Gray Co. v. Bigelow, 203 Mass. 159, 89 N.
1016

15 R. C. L.

JUDGMENTS

489. Conclusiveness of Judgment as to Persons Secondarily Liable ;
In General.—It is well settled that where a person is responsible over
to another, either by operation of law or express contract, and he is
duly notified of the pendency of the suit against the person to whom
he is liable over, and full opportunity is afforded him to defend
the action,2 the judgment, if obtained without fraud or collusion,
will be conclusive against him, whether he appeared or not. Under
such circumstances the person responsible over is no longer regarded
as a stranger, because he has the right to appear and defend the
action and has the same means and advantages of controverting the
claim as if he were the real and nominal party on the record.8 The
judgment in the prior suit is not, however, conclusive evidence of
all matters necessary to be proved by the plaintiff in his suit against
the indemnitor. Thus the question whether the relation exists which
gives a remedy over' is, of course, open to inquiry.4 This principle
of the conclusiveness of judgments as to the persons responsible over
does not apply to cases where one is defending his own wrong, or his
own contract, although another may be responsible to him.5
E. 193, 40 L.R.A.(N.S.) 314, affirmed 123 N. W. 266, 140 A. S. R. 775 and
225 U. S. I11, 32 S. Ct. 641, 56 note; Somers v. Schmidt, 24 Wis. 417,
U. S. (L. ed.) 1009, Ann. Cas. 1913E 1 Am. Rep. 191; Wallace v. Pereles,
875.
109 Wis. 316, 85 N. W. 371, 83 A.
2. Clarke v. Carrington, 7 Cranch S. R. 898; Rowell v. Smith, 123 Wis.
308, 3 U. S. (L. ed.) 354; Robbins 510, 102 N. W. 1, 3 Ann. Cas. 773.
v. Chicag6, 4 Wall. 657, 18 U. S. (L.
Note: 83 Am. Dec. 386.
ed.) 427; Washington Gaslight Co. v.
3. Washington Gaslight Co. v. DisDistrict of Columbia, 161 U. S. 316, trict of Columbia, 161 U. S. 316, 16
16 S. Ct. 564, 40 U. S. (L. ed.) 712; S. Ct. 564, 40 U. S. (L. ed.) 712;
Salle v. Light, 4 Ala. 700, 39 Am. Salle v. Light, 4 Ala. 700, 39 Am.
Dec. '317; Drennan v. Bunn, 124 111. Dec. 317; Drennan v. Bunn, 124 111.
175, 16. N. E. 100, 7 A. S. R. 354; 175, 16 N. E. 100, 7 A. S. R. 354;
Wilson v. Brookshire, 126 Ind. 497, Boston v. Worthington, 10 Grav
25 N. E. 131, 9 L.R.A. 792; Boston (Mass.) 496, 71 Am. Dec. 678 and
v. Worthington, 10 Gray (Mass.) 496, note; Strong v. Phoenix Ins. Co., 62
71 Am. Dec. 678 and note; Consoli- Mo. 289, 21 Am. R«p. 417; St. Joseph
dated Hand-Method Lasting-Mach. Co. v. Union R. Co., 116 Mo. 636, 22
v. Bradley, 171 Mass. 127, 50 N. E. S. W. 794, 38 A. S. R. 626; Kansas
464, 68 A. S. R. 409 and note; Busell City, etc., R. Co. v. Southern Rv.
Trimmer Co. v. Cobura, 188 Mass. News Co., 151 Mo. 373, 52 S. W.
254, 74 N. E. 334, 69 L.R.A. 821; 205, 74 A. S. R. 545, 45 L.R.A. 380;
Pioneer Sav., etc., Co. v. Bartsch, 51 Littleton v. Richardson, 34 N. H. 179,
Minn. 474, 53 N. W. 764, 38 A. S. R. 66 Am. Dec. 759; Doremus v. Root,
511; Cartwright v. Carpenter, 7 How. 23 Wash. 710, 63 Pac. 572, 54 L.R.A.
(Miss.) 328, 40 Am. Dec. 66; Little- 649; Schaefer v. Fond Du Lac, 99
ton v. Richardson, 34 N. H. 179, 66 Wis. 333, 74 N. W. 810, 41 L.R.A.
Am. Dec. 759; Carrol v. Nodine, 41 287; Rowell v. Smith, 123 Wis. 510,
Ore. 412, 69 Pac. 51, 93 A. S. R. 102 N. W. 1, 3 Ann. Cas. 773.
743; Astoria v. Astoria, etc., River 4. St. Joseph v. Union R. Co., 116
R. Co., 67 Ore. 538, 136 Pac. 645, Mo. 636, 22 S. W. 794, 38 A. S. R.
49 L.R.A.(N.S.) 404; Goldberg v. 626.
Sisseton Loan, etc., Co., 24 S. D. 49,
5. Consolidated Hand-Method Last1017
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490. Sufficiency of Notice.—Some authorities take the view that
express notice is not necessary in order to bind the person ultimately
liable if he knew that the suit was pending and could have defended,6
and it seems that where a person induces another to institute suit such
instigation may take the place of notice of the suit and such party
may be concluded by a judgment entered therein. Tor example it
has been held that an abstracter of title, in an action against him for
damages for omitting a lien from an abstract, is bound by the judg
ment in a suit brought by the clients at his request to test the validity
of the lien, where he had an opportunity to and did participate in
such action.7 Where, however, express notice is required, it should
be unequivocal, certain and explicit,8 and give the person liable over
full and fair information concerning the suit,9 and, according to the
rule in some states, it must be such in substance as to give him infor
mation that he is called upon to come in and defend the suit or
that he is given an opportunity to do so, and that if he does not defend
it he will be held responsible for the result.10 The notice should be
given in time to enable the person notified to prepare for his defense,11
and if not given until after the judgment has been entered, it is
obviously too late to be considered reasonable.12 It seems that the
notice need not be in writing,18 and one notice properly given is all
that is required, and if due notice is given of the pendency of the
action to a warrantor, no further notice need be given to the personal
ing-Mach. Co. v. Bradley, 171 Mass. Hand-Method Lasting-Macti. Co. v.
127, 50 N. E. 464, 68 A. S. E. 409. Bradley, 171 Mass. 127, 50 N. E. 464,
6. Robbins v. Chicago, 4 Wall. 657, 68 A. S. R. 409 and note; Littleton
18 U. S. (L. ed.) 427.
v. Richardson, 34 N. H. 179, 66 Am.
7. Goldberg v. Sisseton Loan, etc., Dec. 759; Morgan v. Haley, 107 Va.
Co., 24 S. D. 49, 123 N. W. 266, 140 331, 58 S. E. 564, 122 A. S. R. 846,
A. S. R. 775.
13 Ann. Cas. 204, 13 L.RA,.(N.S.)
8. Consolidated Hand-Method Last- 732 and note.
ing-Mach. Co. v. Bradley, 171 Mass.
But see Boston v. Worthington, 10
127, 50 N. E. 464, 68 A. S. R. 409; Gray (Mass.) 496, 71 Am. Dec. 678,
Somers v. Schmidt, 24 Wis. 417, 1 holding that it is not necessary that
Am. Rep. 191.
the person liable over be in terms reNote: 13 L.R.A.(N.S.) 733.
quested to take upon himself the de9. Oceanic Steam Nav. Co. v. Com- fense of the action.
pania Transatlantica Espanola, 134 N.
And see Indemnity, vol. 14, p. 63.
Y. 461, 31 N. E. 987, 30 A. S. R.
11. Noble v. Thompson Oil Co., 79
685; Astoria v. Astoria, etc., River Pa. St. 354, 21 Am. Rep. 66; Somers
R. Co., 67 Ore. 538, 136 Pac. 645, v. Schmidt, 24 Wis. 417, 1 Am. Rep.
49 L.R.A.(N.S.) 404.
191.
10. Drennan v. Bunn, 124 111. 175,
12. Noble v. Thompson Oil Co., 79
16 N. E. 100, 7 A. S. R. 354; Milford Pa. St. 354, 21 Am. Rep. 66.
v. Holbrook, 9 Allen (Mass.) 17, 85 13. Davenport v. Muir, 3 J. J.
Am. Dec. 735; Gray v. Boston Gas- Marsh. (Ky.) 310, 20 Am. Dec. 143;
light Co., 114 Mass. 149, 19 Am. Rep. Brown v. Taylor, 13 Vt. 631, 37 Am.
324; Westfield v. Mayo, 122 Mass. Dec. 618.
100, 23 Am. Rep. 292; Consolidated
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representative of the warrantor in the event of his dying pending
the action.14
491. Application of Principles to Warrantors and Indemnitors Gen
erally.—The general principle that one who by a contract of war
ranty agrees to indemnify another in the event of a particular hap
pening is bound by a judgment entered against the party indemnified
after notice duly given to him of the pending suit has been applied
in a variety of cases.15 One class of cases consists of suits on policies
of insurance, and it has been held that where an action upon a policy
of insurance is defended by the insurers, by the advice and for the
benefit of the reinsurers, and the plaintiff recovers judgment, the rein
surers will be bound thereby, although they were not parties thereto.16
The obligation to protect another may also rest on a special contract,
such as to keep an elevator in repair, and where such an agreement
is embodied in a lease and the landlord is offered an opportunity to
appear and to defend, which he neglects or refuses to do, he is
as effectually concluded by the judgment upon contested questions liti
gated in such action as if he had appeared and contested those ques
tions upon the merits.17 So the duty to defend may arise out of a
contract to indemnify another under particular circumstances.18 One
class of such cases consists of the indemnifying of officers charged
with process against property. In these cases the obligation to
indemnify is in the nature of a warrant of title and of the sufficiency
of the authority which the party indemnified is called upon to exer
cise.19 Yet it is only when the indemnitor has been notified and
has had an opportunity to defend an action against the indemnitee
that he will be concluded by the judgment against the indemnitee
as to all questions determined therein which are material to a recov
ery against him by the indemnitee.20 The same rule may be applied
in cases of agent and principal, and if an agent has been duly noti
fied he may be concluded by a judgment against his principal.1
Likewise in the case of suretyship a judgment fairly recovered against
a surety may be conclusive against a cosurety, in a suit for contribu
tion, if the cosurety had proper notice of the prior suit.2 Contrary
14. Brown v. Taylor, 13 Vt. 631, 37
And see Indemnity, vol. 14, p. 61
Am. Dec. 618.
et seq.
15. Note: 40 L.R.A.(N.S.) 1174.
19. Smith v. Moore, 7 S. C. 209, 24
16. Strong v. Phoenix Ins. Co., 62 Am. Rep. 479.
Mo. 289, 21 Am. Rep. 417.
Note: 83 Am. Dec. 386.
17. Olson v. Schultz, 67 Minn. 494,
20. Henderson v. Eckern, 115 Minn.
70 N. W. 779, 64 A. S. R. 437, 36 410, 132 N. W. 715, Ann. Cas. 1912D
L.RA. 790.
989.
18. Robinson v. Baskins, 53 Ark.
1. Rookard v. Atlantic, etc., R. Co.,
330, 14 S. W. 93, 22 A. S. R. 202 84 S. C. 190, 65 S. E. 1047, 137 A.
and note; Dutil v. Pacheco, 21 Cal. S. R. 839, 27 L.R.A.(N.S.) 435.
438, 82 Am. Dec. 749.
2. Note: 83 Am. Dec. 390.
Note: 22 A. S. R. 205.
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to the weight of authority, it has been held that where a bond to
indemnify against any judgment that may be obtained upon a cer
tain matter is given, and where, upon suit brought upon that mat
ter, notice is given to the obligor in the bond to come in and defend,
whereupon the obligor does defend the action, in the name of his
obligee, yet said obligor is not a privy to the judgment, so as to be
precluded from again litigating the same matters, and may therefore
obtain, in his own name, an injunction against the judgment, upon
grounds that might have been urged in defense to the original action.8
492. Warrantors of Title.—The principle now under consideration
has been applied to cases arising between a warrantor of title, express
or implied, and the warrantee, and the doctrine is well established
that a judgment against a warrantee, in an action of which the war
rantor had proper notice, is conclusive against the latter, in the
absence of fraud or collusion.4 The notice to defend is derived by
analogy from the voucher to warranty, and came into use with the
personal action of covenant, when it superseded both the voucher and
the ancient warrantia charta?; and like the voucher, its object is a
recovery over against the warrantor, with whom none but the party
against whom the recovery has been had has to do. Such a notice,
therefore, can be given, not by the plaintiff, but the party to bo
defended.5 The origin of the principle is traced back to the feudal
notion of property, and the early remedy in England was by voucher
in case the covenantee was sued upon a claim of title paramount.6
The principle in modern times applies, however, both to ca«es of war
ranty of the title to land 7 and personal property.9 A notice te the
warrantor to come in and defend makes him a privy to the record, and
he is bound by it to the extent to which his rights have been tried
and adjudged.9 A simple illustration of warranty of title of per
sonal property implied by law from the mere transfer of ownership
is found in the case of assignments. If the assignee, when sued,
duly notifies the assignor to defend the case, the latter will be con
cluded by the judgment.10
493. Application of Principle in Tort Actions.—The principle of the
conclusiveness of judgments as against persons responsible over has
3. Gist v. Davis, 2 Hill Eq. (S. C.) Taylor, 13 Vt. 631, 37 Am. Dec.
335, 29 Am. Dec. 89.
618.
4. Note : 83 Am. Dec. 388.
Note : 83 Am. Dec. 389.
5. Masser v. Strickland, 17 Serg.
And see Covenants, vol. 7, p. 1197)
& R. (Pa.) 354, 17 Am. Dec. C68.
et seq.; Vendor and Purchaser.
6. Smith v. Moore, 7 S. C. 209, 24
8. Drennan v. Bunn, 124 111. 175,
Am. Rep. 479.
16 N. E. 100, 7 A. S. R. 354; Smith
7. Oetgen'v. Ross, 47 111. 142, 95 v. Moore, 7 S. C. 209, 24 Am. Rep.
Am. Dec. 468 and note; Davenport v. 479.
Muir, 3 J. J. Marsh. (Kv.) 310, 20
9. Davis v.' Wilbourne, 1 Hill L. (S.
Am. Dec. 143; Smith v. Moore, 7 S. C.) 27. 26 Am. Dee. 154.
C. 209, 24 Am. Rep. 479; Brown v.
10. Drennan v. Bunn, 124 111. 175,
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also been applied to torts,11 and if a person knows that an injury
for which an action is brought against another was caused by him
self, and that no recovery can be had therein, unless for his neglect
or wrong, he is bound by the judgment which may be entered in
such action, if he had knowledge of its pendency, and could have
defended had he so desired.12 In an action brought to recover the
amount which the plaintiff has been compelled, by the judgment of
a court having jurisdiction, to pay for the alleged negligence of the
defendant, the judgment in the first action is proof, in the second
action, of the liability, and the amount thereof, of the defendant in
the first action to the plaintiff therein, where notice of that action and
an opportunity to defend it were given to the wrongdoer; but it is not
conclusive evidence of the liability of the defendant in the second
action to the defendant in the first action.18 Negligence or wrong on
the part of the person originally sued may, however, be sufficient to
destroy his right to recover over against one secondarily liable. For
example, notice to a manufacturer of illuminating oil to appear and
defend an action by a consumer against a retailer for injuries due
to an explosion of the oil will not render a judgment against the
retailer binding on the manufacturer, if negligence was alleged against
the retailer which might render him liable for the injury independent
of any wrong on the part of the manufacturer.14 It has also been held
that where an action for damages for personal injuries is brought
against one corporation member of a pool, a notice from that cor
poration to its associates of the bringing of the action and the day
set for the trial will not make them privies to any judgment recov
ered.15
Application of Doctrine to Particular Persons and Classes of Persons
494. Husband and Wife.—If a wife, in an action to which her
husband is merely a formal party, recovers judgment for personal
injury to herself, and he brings another action to recover for the loss
of her services resulting from the same injury, the record* of the
first suit is not admissible in evidence as conclusive of the defend
ant's negligence and does not have the effect of res judicata.16 In
• 16 N. E. 100, 7 A. S. R. 354; Cart- Y. 461, 31 N. E. 987, 30 A. S. R.
wright v. Carpenter, 7 How. (Miss.) 685.
328, 40 Am. Dec. 66; Goldberg v.
14. Pfarr v. Standard Oil Co., 165
Sisseton Loan, etc., Co., 24 S. D. 49, la. 657, 146 N. W. 851, L.R.A. 1915C
123 N. W. 266, 140 A. S. R. 775.
336.
11. Note: 40 L.R.A. (N.S.) 1174.
15. White Star Line v. Star Line
12. Missouri Pac. R. Co. v. Twiss, of Steamers, 141 Mich. 601, 105 N. W.
35 Neb. 267, 53 N. W. 76, 37 A. S. 135, 113 A. S. R. 551.
R. 437.
16. Womach v. St. Joseph, 20T Mo.
13. Oceanic Steam Nav. Co. v. Com- 467, 100 S. W. 443, 10 L.R.A. (N.S.)
pania Transatlantica Espanola, 134 N. 140; Walker v. Philadelphia, 195 Pa.
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§ 495

JUDGMENTS

15 R. C. L.

such cases, although the husband must be joined with the wife, yet
if he has a separate and distinct cause of action he is not bound to
join his cause of action with that of his wife.17 A fortiori if the
husband is not a necessary party and is not joined the judgment in
the suit against her will not operate as res judicata in a second suit
by him.18 Nor will a judgment by the wife's personal representa
tives for damages for injuries resulting in her death operate as a bar
to an action by the husband to recover damages for the loss of her
services.1' Similarly a wife not a party to an action brought by her
husband canDot be affected by any judgment or other relief he may
obtain therein.20 Thus where a husband brings suit against predeces
sors in title, without joining his wife, who was tenant in common with
him in the land, her rights will not be affected by a decree rendered
therein directing the execution of a- deed which should vest in him
the fee in the land.1 On the same principle it has been held that a
.judgment against a man in a bankruptcy proceeding to which his
wife is not a party is not admissible in evidence in a proceeding by
the judgment creditor to enforce a mortgage which she had given
as surety for him, where the judgment against him was not a pre
requisite to her liability, and her contract does not bind her to abide
a judgment against him.2 Where the husband and wife do not have
two separate causes of action the foregoing principles do not have
application. If the husband is entitled to and does bring suit on
what may strictly be considered his wife's cause of action, the judg
ment rendered in the proceedings will have the effect of res judicata •
in a second suit instituted by her.8 For example a recovery by the
husband for the loss of baggage belonging to his wife while she is
traveling with him is a complete bar to any subsequent suit upon
the same cause of action that might be instituted by the wife.4
' 495. Parent and Child.—According to some decisions a judgment
for defendant, in an action by a father to recover in behalf of his
minor child damages for an injury to him, does not bar the father's
right tp maintain an action, in his individual right, to recover for
loss of services, for expenses incurred, and for compensation for care
and trouble sustained, by him, growing out of injuries to his minor
St. 168, 45 Atl. 657, 78 A. S. R. 801. 21 N. E. 430, 11 A. S. R. 159, 4
17. Lindsav v. Oregon Short Line L.R.A. 434.
R. Co., 13 Idaho 477, 90 Pac. 984, 12
1. Orthwein v. Thomas, 127 111. 554,
L.R.A. (N.S.) 184.
21 N. E. 430, 11 A. S. R. 159, 4
18. Selleck v. Janesville, 104 Wis. L.R.A. 434.
570, 80 N. W. 944, 76 A. S. R. 892,
2. Ballantine v. Fenn, 84 Vt. 117,
47 L.R.A. 691.
78 Atl. 713, 40 L.R.A.(N.S.) 698.
19. Mageau v. Great Northern R.
3. Smith v. De La Garza, 15 Tex.
Co., 103 Minn. 290, 115 N. W. 651, 150, 65 Am. Dec. 147.
946, 14 Ann. Cas. 551, 15 L.R.A.
4. Jacksonville, etc., R. Co. v. Mit(N.S.) 511.
chel, 32 Fla. 77, 13 So. 673, 21 L.R.A.
20. Orthwein v. Thomas, 127 111. 554, 487.
1
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son, alleged to have been the result of defendant's carelessness and
negligence, as the former action is solely for the benefit of the child,
and damages sustained by a parent by reason of the injuries, such as
loss of services, are not recoverable in such an action.5 Similarly in
an action by a father to recover damages for losses occasioned by
the injury of his minor son through the negligence of the defendants,
it has been held that a judgment in favor of the son for the latter's
damages resulting from the same accident is inadmissible, such judg
ment being res inter alios acta.6 The decisions on this subject, how
ever, are not uniform, and it has been declared that a judgment in
favor of a minor in an action brought by his father as next friend,
which includes damages for loss of earning capacity from the time
of injuries occasioned by defendant's negligence, is a bar to an action
by the father personally to recover for loss of services of the son
during minority.7 Where a child has a vested remainder under a
deed from his father reserving the use of the premises for the life of
the grantor such remainder is not defeated by a subsequent recov
ery in a writ of right by a third person against the father, to which
the child was not a party.8
496. Ancestors and Heirs; Decedents and Representatives.—Among
those between whom privity is deemed to exist are an ancestor and
his heirs9 or, in regard to personal property, a decedent and his per
sonal representatives,10 including both executors and administrators.11
Hence an heir is bound by a judgment against his ancestor.12
497. Executors or Administrators and Heirs or Devisees.—An exec
utor and the heirs and devisees are not in privity at common law,1*
and as a general rule a judgment against an executor is not binding
on the heir.14 Therefore in an action against heirs to enforce against
lands devised the payment of a judgment against an executor founded
5. Bamka v. Chicago, etc., R. Co., v. Butterworth, 21 Tex. 133, 73 Am.
61 Minn. 549, 63 N. W. 1116, 52 A. Dec. 223.
S. R. 618.
11. MacGarvev v. Darnal, 134 111.
6. Bridger v. Asheville, etc., R. Co., 367, 25 N. E. 1005, 10 L.R.A. 861.
27 S. C. 456, 3 S. E. 860, 13 A. S. And see Executors and AdministraR. 653.
tors, vol. 11, pp. 19, 431.
7. Baker v. Flint, etc., R. Co., 91
12. Henderson County v. Henderson
Mich. 298, 51 N. W. 897, 30 A. S. R. Bridge Co., 116 Ky. 164, 75 S. W.
471, 16 L.R.A. 154.
239, 105 A. S. R. 197; Tadlock v.
8. Brewer v. Hardy, 22 Pick. Eceles, 20 Tex. 782, 73 Am. Dec. 213.
(Mass.) 376, 33 Am. Dec. 747.
13. Redmond v. Collins, 15 N. C.
9. Bausman v. Eads, 46 Minn. 148, 430, 27 Am. Dec. 208.
48 N. W. 769, 24 A. S. R. 201; State
14. Ingle v. Jones, 9 Wall. 486, 19
v. St. Louis, 145 Mo. 551, 46 S. W. U. S. (L. ed.) 621; Black v. Elliott,
981, 42 L.R.A. 113. And see De- 63 Kan. 211, 65 Pac. 215, 88 A. S.
scent and Distribution, vol. 9, p. 87 R. 239 ; Birley v. Staley, 5 Gill &
et seq.
J. (Md.) 432, 25 Am. Dec. 303;
10. State v. St. Louis, 145 Mo. 551, Osgood v. Manhattan Co., 3 Cow. (N.
46 S. W. 981, 42 L.R.A. 113; Hunt Y.) 612, 15 Am. Dee. 304.
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on a note, they may assert any defense to which the note was subject.15
Nor is an administrator a trustee for remaindermen, and hence they
are not estopped by a judgment against him.16 In regard to the
personal estate and the allowance of claims and the recovery of assets,
the rule is different and judgments against administrators establish
ing debts against their estates are, in the absence of fraud, equally
conclusive upon the administrators and the heirs.17 Thus a judgment
in a suit by an administrator of a deceased partner against a surviv
ing partner fixing the amount due on a settlement of the partner
ship affairs is conclusive against the heirs of such deceased partner
in any subsequent proceedings between them and the surviving partr
ner or his successor in interest.18 In a suit by an administrator for
the benefit of heirs at law, a former recovery by or against the latter
may be pleaded in bar, there being no debts due or owing by the
intestate.19
498. Domiciliary and Ancillary Representatives; Administrators
D. B. N. and C. T. A.—It is well settled that while a domiciliary and
an ancillary representative are in privity with the decedent there is no
privity between themselves, and consequently estoppels in favor of or
against one do not bind or affect the other.20 Nor is there any privity
between an administrator with the will annexed appointed in a state
of which the decedent was not a resident at the time of his death and
his executors appointed in the state of his residence,1 or between the
executor and the administrator with the will annexed appointed in
another state.2 A full discussion of these questions and also of privity
as between the executor and administrator and the administrator de
bonis non is found elsewhere in this work8
499. Doctrine of Virtual Representation as Concluding Contingent
Remaindermen and Persons Not in Being.—While the general rule
is that no person is bound by a judgment or decree except those who
15. Brock v. Kirkpatrick, 60 S. C. low, 203 Mass. 159, 89 N. E. 193, 40
322, 38 S. E. 779. 85 A. S. R. 847.
L.R.A. W.S.) 314, affirmed 225 U. S.
16. Pryor v. Winter, 147 Cal. 554, 111, 32 S. Ct. 641, 56 U. S. (L. ed.)
82 Pac. 202, 109 A. S. R. 162.
1009, Ann. Cas. 1913E 875.
17. Moody v. Peyton, 135 Mo. 482,
Note: 27 L.R.A. 108.
36 S. W. 621, 58 A. S. R. 604.
And see Executors and Adminis18. Darrow v. Calkins, 154 N. Y. trators, vol. 11, p. 431 et seq.
503, 49 N. E. 61, 61 A. S. R. 637,
1. Ela v. Edwards, 13 Allen (Mass.)
48 L.R.A. 299.
48, 90 Am. Dec. 174 and note; Brown
19. Hardaway v. Drummond, 27 Ga. v. Fletcher, 146 Mich. 401, 109 N. W.
221, 73 Am. Dec. 730.
686, 123 A. S. R. 233, 15 L.R.A.(N.S-)
20. Stacey v. Thrasher, 6 How. 44, 632, affirmed 210 U. S. 82, 28 S. Ct. '
±2 U. S. (L. ed.) 337; Brown v. 702, 52 U. S. (L. ed.) 966.
Fletcher, 210 U. S. 82, 28 S. Ct. 702,
2. Brown v. Fletcher, 210 U. S. 82,
52 U. S. (L. ed.) 966; Ingersoll v. 28 S. Ct. 702, 52 U. S. (L. ed.) 966.
Coram, 211 U. S. 335, 29 S. Ct. 92,
3. See Executors and Administra53 U S. (L. ed.) 208; Old Domin- tors, vol. 11, pp. 422, 431.
ion Copper Mining, etc., Co. v. Bige1024
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are parties or stand in privity with others who were parties, there is
an exception to the rule, of equal authority with the rule itself, in
the case of persons who are virtually represented by persons on the
record as parties.4 When all the persons in being having an interest
in real property are before the court, they may in certain proceed
ings be regarded as representing those coming after them with con
tingent interests, and such persons, when they come into being, are
considered bound by the judgment against those who thus represent
them.5 Although this doctrine of virtual representation is a rule
of the common law,6 it is founded on convenience and necessity,7
since to shackle estates without the power of relief, unless every per
son having a contingent and possible interest could be brought before
the court, as a party complainant or defendant, according to the
usual forms and ordinary practice of the court, would be to sacrifice
the rights and interests of the present generation to those of posterity.8
All possible parties cannot, as a matter of course, be brought before
the court in person, and it would be highly inconvenient and unjust
that the rights of all parties in being should be required to await
the possible birth of new claimants until the possibility of such birth
has become extinct.9 In accordance with this doctrine of virtual rep
resentation, contingent remaindermen 10 and executory devisees not
in being may be bound by a judgment 11 when the remaindermen in
esse are made parties.12 The principle upon which this rule rest"
is that the tenant of the first estate or party in being having a vested
interest virtually represents the subsequent estates, because he has a
common interest with the other parties in defending.18 He can be
depended on to bring forward the entire merits of the controversy as
4. Harrison v. Wallton, 95 Va. 721,
9. Gavin v. Curtin, 171 111. 640,
30 S. E. 372, 64 A. S. R. 830, 41 49 N. E. 523, 40 L.R.A. 776: Denegre
L.R.A. 703.
v. Walker, 214 111. 113, 73 N. E. 409.
5. Gavin v. Curtin, 171 111. 640, 49 105 A. S. R. 98, 2 Ann. Cas. 787 and
N. E. 523, 40 L.R.A. 776; Denegre note; Mathews v. Lightner, 85 Minn,
v. Walker, 214 111. 113, 73 N. E. 409. 333, 88 N. W. 992, 89 A. S. R. 558. .
105 A. S. R. 98, 2 Ann. Cas. 787
10. Mathews v. Lightner, 85 Minn,
and note; Mathews v. Lightner, 85 333, 88 N. W. 992, 89 A. S. R. 558:
Minn. 333, 88 N. W. 992, 89 A. S. Rutledge v. Fishburne, 66 S. C. 155.
R. 558; Nodine v. Greenfield, 7 Paige 44 S. E. 564, 97 A. S. R. 757 and
(N. Y.) 544, 34 Am. Dee. 363; Kent note; Bernard v. Bernard, 76 S. C.
v. Church of St. Michael, 136 N. Y. 364, 60 S. E. 700, 128 A. S. R. 852.
10, 32 N. E. 704, 32 A. S. R. 693,
11. Rutledge v. Fishburne, 66 S. C.
18 L.R.A. 331; Harrison v. Wallton, 155, 44 S. E. 564, 97 A. S. R. 757
95 Va. 721, 30 S. E. 372, 64 A. S. and note.
R. 830, 41 L.R.A. 703.
12. Hunt v. Gower, 80 S. C. 80, 61
Note: 2 Ann. Cas. 791.
S. E. 218, 128 A. S. R. 862.
6. Note: 8 L.R,A.(N.S.) 52.
13. Downev v. Seib. 185*N. Y. 427,
7. Mathews v. Lightner, 85 Minn. 78 N. E. 66, 113 A. S. R. 926, 8 L.R.A.
333, 88 N. W. 992, 89 A. S. R. 558.
(N.S.) 49; Hunt v. Gower, 80 S. C.
Note: 8 L.R.A. (N.S.) 52.
80, 61 S. E. 218, 128 A. S. R, 862.
8. Note: 97 A. S. R. 766.
R, C. L. Vol. XV.—65.
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a protection to his own interest, in like manner as would the remain
dermen not in esse if they were present.14 It should be noted that
where the reason of the rule fails the rule itself will not be enforced.
Thus, if, under the actual facts of a case, the interests of unborn
remaindermen are antagonistic to those of the parties who would rep
resent them, the former will not be concluded by a judgment against
the latter.15 So where persons not yet born are not represented by any
party to an action their interests will not be concluded,16 as for exam
ple where their rights are not derived by inheritance from parties
to the record, but by purchase from other parties.17 The same is true
where the interests of persons not yet born are not considered by the
court in entering judgment.18 While the courts thus have power to
bar persons not in esse, and to direct the conveyance of land free of
any outstanding title in them, the interests of such persons must be
protected by being transferred to the fund arising from the sale of the
land.19 In all cases of this character affecting the title to land the
proceedings are practically treated as actions in rem in regard to the
land involved.20
500. Judgment against Representatives of Class.—The doctrine of
virtual representation whereby persons may be bound by a judgment,
although not parties to the suit, on the theory that they are sufficiently
represented by those who are parties on the record, has been applied
to cases in which there are large numbers of parties in interest, and
whenever the parties in interest are so numerous as to make it imprac
ticable or very inconvenient and expensive to bring them all before
the court, it is sufficient that such a number be made plaintiffs or
defendants as will fairly represent the interests of all standing in like
character and responsibility, and a judgment against them will have
the effect of res judicata against all who were thus represented.1
501. Principal and Agent; Master and Servant.—Two actions are
between the same parties so as to be within the principle of res judi
cata, not only when the same persons are parties, but when they have
.appeared by their agents and representatives.2 All persons represented
">y the parties,8 or who claim under them, are bound and concluded
14. Gavin v. Curtin, 171 Hl. 640,
18. Nelson v. Galveston, etc., R. Co.,
49 N. E. 523, 40 L.R.A. 776.
78 Tex. 621, 14 S. W. 1021, 22 A. S.
Note: 8 L.R.A.(N.S.) 51.
R. 81, 11 L.R.A. 391.
15. Downey v. Seib, 185 N. T. 427,
19. Note: 97 A. S. R. 766.
78 N. E. 66, 113 A. S. R. 926, 8
20. Loring v. Hildreth, 170 Mass.
L.R.A. (N.S.) 49 and note.
328, 49 N. E. 652, 64 A. S. R. 301, 40
16. Downey v. Seib, 185 N. Y. 427, L.R.A. 127.
78 N. E. 66, 113 A. S. R. 926, 8
1. Dewey v. St. Albans Trust Co.,
L.R.A.(N.S.) 49.
60 Vt. 1, 12 Atl. 224, 6 A. S. R. 84.
17. Detrick v. Migatt, 19 111. 146, And see Parties.
68 Am. Dee. 584; Heady v. Crouse, 2. Note: 54 L.R.A. 650.
203 Mo. 100. 100 S. W. 1052, 120 A.
3. Marsh v. Pier, 4 Rawle (Pa.) 273,
S. R S43.
26 Am. Dec. 131 ; State v. McDonald,
1026
. r ... ..

.15 R. C. L.

JUDGMENTS

§ 502

as privies by the judgment rendered.4 In such cases the technical
rule that a former judgment can only be pleaded in bar and operate
as res judicata between parties to the record or their privies expands
so far as to apply to judgments rendered between parties responsible
for the acts of others.5 Where the relations between two parties are
analogous to that of principal and agent, or master and servant, the
rule is that a judgment in favor of either, in an action brought by a
third party, rendered upon a ground equally applicable to both, should
1x? accepted as conclusive against the plaintiff's right of action against
the other.6 It is essential, however, that the ground of liability of
the principal should be the same as that of the agent, and the party
against whom the judgment is sought to be used as a determination of
the question of liability must have had his day in court.7 It has
also been held that where a special owner in possession of personalty
has recovered in trespass or trover its value and damages against a
' stranger who has unlawfully removed and converted it, such recov
ery is a bar to an action of the same nature by the general owner, as
the first recovery is for his benefit to the extent of his interest.8
502. Assignors and Assignees.—An assignor is not in privity with
his assignee as to facts transpiring after the assignment. Therefore a
judgment against a mortgagee foreclosing a mechanic's lien does not
bind his assignee holding under a prior unrecorded assignment.9
Where a person having a cause of action assigns his claim for the pur
pose of an action thereon by the assignee, the judgment in such
action is as binding on him as if he had been a party of record and
he is estopped from again litigating the same claim against the same
defendant.10 The assignee of county orders who with the assignor
108 Wis. 8, 84 N. W. 171, 81 A. S. etc., R. Co., 200 Mo. 347, 98 S. W.
R. 878.
590, 118 A. S. R. 061, 9 Ann. Cas.
4. Bigelow v. Old Dominion Copper 656 and note, 9 L.R.A.(N.S.) 880 and
Min., etc., Co., 225 U. S. 11l, 32 S. Ct. note; Callahan v. Graves, 37 Okla. 503,
641, 56 U.S. (L. ed.) 1009, Ann. Cas. 132 Pac. 474, 46 L.R.A.(N.S.) 350;
1913E 875; Singer v. Hutchinson, 183 Hill v. Bain, 15 R. I. 75, 23 Atl. 44,
111. 606, 56 N. E. 388, 75 A. S. R. 2 A. S. R. 873 and note; Doremus v.
133; State v. Ends, 15 la. 114, 83 Am. Root, 23 Wash. 710, 03 Pac. 572, 54
Dec. 399; Ahlers v. Thomas, 24 Nev. L.R.A. 649.
407, 56 Pac. 93, 77 A. S. R. 820;
Note: 54 L.R.A. 649.
United States v. Maxwell, Land Grant
7. Note : 37 L.R.A. 37.
Co., 5 N. M. 297, 21 Pac. 153, 3 L.R.A.
8. Lord v. Buckanan, 69 Vt. 320, 37
751. And see supra, par. 181.
Atl. 1048, 00 A. S. R. 933.
5. Emery v. Fowler, 39 Me. 326, 03
9. Nashua Trust Co. v. W. S. EdAm. Dec. 027.
wards Mfg. Co., 99 la. 109, -08 N.
6. Bradley v. Rosenthal, 154 Cal. W. 587, 61 A. S. R. 226.
420, 97 Pac. 875, 129 A. S. R. 171;
10. Hodson v. Union Pac. R.' Co.,
Haves v. Chicago Tel. Co., 218 111. 414, 14 Utah 402, 47 Pac. 859, 60 A. S. R.
75 N. E. 1003, 2 L.R.A.(N.S.) 764 and 902 and note. Generally as 1o suits
note; Emery v. Fowler, 39 Me. 326, 63 by assignees, see Assignments, vol. '2,
Am. Dec. 627; McGinnis v. Chicago, p. 636 et seq.
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is a defendant to an action, in which such orders are declared void,
is in privity with such assignor, and the judgment in such suit is
binding between them.11 Upon the question of the right of an
assignee of an execution to recover thereon against the defendant
therein, it is proper to inquire into the right of the execution plain
tiff to recover thereon, since the assignee stands in his place and has
no better right.12
503. Vendors and Vendees.—After a judgment has been rendered
against the owner of property all persons who succeed to his title
are bound by the judgment in so far as it affects such property.1'
In such cases the purchaser is a privy by estate.14 For example a
grantee of a person who has been enjoined from diverting the waters
of a stream adjoining his land is in privity with him and bound by
an injunction against him, although not a party to the suit in which it
was granted.15 It has been held that even the United States on reac
quiring title to lands granted to a railroad company is bound by a
judgment entered against such railroad prior to its surrendering title
to the United States.16 So under the doctrine of lis pendens one
purchasing property pending litigation concerning the title thereto
or the validity of a lien thereon will take the property subject to
the rights of the plaintiff as settled by the final decree or judgment
of the court.17 But those purchasing an estate before suit is brought
are not bound by a judgment against him from whom they derive
their estate, rendered after they have derived it, merely because of such
privity.18 A judgment is conclusive only between the parties and
their successors in interest by title subsequent to the commencement
of the action.19 The purchaser under an execution sale based on a
judgment is in privity with the parties to the judgment. Hence it
is not necessary that a person who claims title to property under a
judgment or execution against certain defendants should have been
11. Gibbin v. North Wisconsin Lum17. Schuler v. Ford, 10 Idaho 730,
ber Co., 131 Wis. 261, 111 N. W. 499, 80 Pac. 219, 109 A. S. R. 233, 3 Ann.
120 A. S. R. 1040. And see supra, Cas. 336; Roberts v. Cardwell, 154
par. 487.
Ky. 483, 157 S. W. 711, Ann. Cas.
12. Logan v. Sumter, 28 Ga. 242, 1915C 515; Bergman v. Inman, 43
73 Am. Dec. 755. Generally as to the Ore. 456, 72 Pac. 1086, 73 Pac. 341,
effect of the assignment of judgments, 99 A. S. R. 771. And see Lis Pexsee supra, par. 230.
dens.
13. Smith v. Moore, 7 S. C. 209, 24
18. Schuler v. Ford, 10 Idaho 739,
Am. Rep. 479.
80 Pac. 219, 109 A. S. R. 233, 3 Ann.
14. Minnesota Debenture Co. v. Cas. 336 and note; Maxwell v. Leeson,
Johnson, 94 Minn. 150, 102 N. W. 381, 50 W. Va. 361, 40 S. E. 420, 88 A.
110 A. S. R. 354.
S. R. 875; Smith v. White, 63 W. Va.
15. Ahlers v. Thomas, 24 Nev. 407, 472, 60 S. E. 404, 14 L.R.A.(N.S.)
56 Par. 93, 77 A. S. R, 820.
530.
16. Chicago, etc., R. Co. v. United
Note: 3 Ann. Cas. 339.
States, 159 U. S. 372, 16 S. Ct. 26,
19. Warnock v. Harlow, 96 Cal. 298,
40 U. S. (L. ed.) 185.
31 Pac. 166, 31 A. S. R. 209.
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a party to the suit in order to enable him to show, in an action for
the same property between those defendants and himself, the judg
ment or execution under which he claims, and by which their title
had been adjudicated. The judgment is conclusive of the title of
the parties against whom it is rendered, whenever the title has been
the subject matter of the suit, and has been adjudicated.20 The prin
ciple which makes those succeeding to the title privies to the original
owner who was party to a judgment affecting the title has given rise
to the familiar rule that whenever a judgment is a link in the chain
of title and a part of the muniments of the estate it is admissible in
evidence at the instance of such successors to the title.1
504. Judgments Affecting City, State or National Government.—
Although neither the United States nor a state can be sued without its
consent,2 yet if an action is instituted by the state or the United
States, or against either, in a case where the law permits it to be sued,
the judgment therein rendered will have the same effect as res judicati
against it and all its officers and agencies as would a judgment in
an action against a private person in an action brought by or against
him.8 But a judgment against a governmental body, whatever its
rank, cannot be conclusive, except upon the same principles and to
the same extent that a judgment against a private person may have
such effect. A state, county, municipality or other governmental
body is a representative of its citizens and taxpayers for certain pur
poses and not otherwise. With respect to the purposes for which it
is not their representative, a judgment against it cannot affect them
as res judicata, while, as to matters in which it is their representative,
such a judgment is as conclusive on them as if they were parties to
the record.4 Thus a judgment by a court having jurisdiction that
plaintiffs are the owners in fee of land claimed by a defendant city as
a street, and enjoining it from interfering with the plaintiff's posses
sion and use of such land, is binding as res judicata upon the public
in the absence of fraud,5 and a judgment against a city is binding
upon the state and its people, when the question was concerning
land which the city claimed to hold in trust as a public park dedicated
to public use* as such.6 But a judgment denying the existence of a
street in a suit by the public to establish its existence does not
bar an action by one of the public to establish his private rights in
20. Shirley v. Feaine, 33 Miss. 653,
Note : 105 A. S. R. 205.
69 Am. Dee. 375.
4. Ashton v. Rochester, 133 N. Y.
1. Barr v. Gratz, 4 Wheat. 213, 4 187, 30 N. E. 965, 31 N. E. 334, 28
U. S. (L. ed.) 553. And see Eject- A. S. R. 619.
ment, vol. 9, p. 911.
Note : 105 A. S. R. 208.
2. Note: 105 A. S. R. 210. And see
5. Healv v. Deeringr, 231 111. 423,
States.
83 N. E. 2*6, 121 A. S. R. 331.
3. State v. Broatch, 68 Neb. 687, 6. People v Holladay, 93 Cal. 241,
94 N. W. 1016, 110 A. S. R. 477.
29 Pac. 54, 27 A. S. R. 186.
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the alleged street because of a purchase of real estate with reference
to a plan on which the street is shown.7 If an action or proceeding is
brought by or against an officer of a county, town or other govern
mental body which is the real party in interest, the decision is as
binding on the municipality as res judicata as if the judgment had
been rendered against it directly.8 The ground upon which a munici
pality is held bound by a judgment against certain of its officers is that
these are its legal representatives, who are by law authorized to speak
for it and control its affairs.9 A judgment against a county or its
legal representatives in a matter of general interest to the people
thereof concludes not only the parties named as defendants, but also
all the citizens of the county not so named.10 So it has been held
that a judgment on mandamus directing the proper officers to call
an election on the question of changing a county site concludes the
voters or citizens of the county, other than the relators, from institut
ing proceedings to prevent such officers from removing county records
to the county site chosen at such election, when the matter set up
might have been interposed as a defense in the mandamus pro
ceeding.11
505. Successors in Public Office.—In a great majority of actions by
or against public officers they are not personally interested, and hence
are but nominal parties representing the real parties in interest, and
to give proper effect to a judgment against public officers it is generally
held that at least as far as concerns public rights a successor in office
is in privity with his predecessor, and is hence bound by a judgment
against the latter. If the latter has been enjoined from doing an
act, his successor is equally enjoined, and if, on the contrary, a judg
ment has been entered against a public officer authorizing the issuing
of a writ of mandamus to compel the performance of an act, the duty
of performance rests on his successor in office.12 In like manner a
successor is entitled to the protection of a former judgment rendered
in his predecessor's favor.1* On this principle it has been held that
a judgment in mandamus against a city council binds the members
of the board in office at the time of its rendition, regardless of muta
tions made pending the proceedings, in the personnel ,of those com
posing the council.14
7. Ruhr v. Wittmann, 147 Wis. 195, 65 A. S. R. 711.
132 N. W. 1107, 36 L.R.A.(N.S.) 392.
11. Sauls v. Freeman, 24 Fla. 209,
8. Note: 105 A. S. R. 211.
4 So. 525, 12 A. S. R. 190.
9. Henderson County v. Henderson
12. Note: 105 A. S. R. 211.
Bridpe Co., 116 Kv. 164, 75 S. W.
13. Gunter v. Atlantic Coast Line
239, 105 A. S. R. 197.
R. Co., 200 U. S. 273, 26 S. Ct. 252,
10. Sauls v. Freeman, 24 Fla. 209, 50 U. S. (L. ed.) 477. And see Pub4 So. 525, 12 A. S. R. 190; Detroit lie Officers.
v. Ellis, 103 Mich. 612, 61 N. W. 886,
14. Stato v. Canfield, 40 Fla. 36,
27 L.R.A. 211; Bear v. Brunswick 23 Sc. 591, 42 L.R.A. 72.
Sounty, 122 N. C. 434, 29 S. E. 719,
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506. joint and Joint and Several Obligors.—Where parties have
entered into a joint obligation, unless they waive the advantage, by
not interposing a plea in abatement,15 they must be sued jointly, if
in full life, and neither has been discharged by operation of a bank
rupt or insolvent law, or is not liable on the ground of infancy,18
and it is generally held, in the absence of statutory provisions to the
contrary, that a judgment on a joint obligation against part of the
obligors is a bar to a subsequent suit on the original cause of action
against the remaining obligors.17 Judgment in such a case is a bar
to a subsequent action against the other joint contractors, because, the
contract being merely joint, there can be but one recovery; and conse
quently the plaintiff, if he proceeds against one only of two joint
promissors, loses his security against the other, the rule being that
by the recovery of the judgment the contract is merged and a higher
security substituted for the debt.18 The joint liability of the parties
not sued with those against whom the judgment is recovered, being
extinguished, their entire liability is gone. They cannot be sued
separately, for they have incurred no several obligation; they cannot
be sued jointly with the others, because judgment has already been
recovered against the latter, who would otherwise be subjected to
two suits for the same cause.19 The rule as to a partnership debt is
the same as that on a joint obligation.20 It is a generally recognized
exception to this general rule that the nonresidence of the party
subsequently sued prevents the prior judgment from being a bar to
such subsequent suit.1 So it has been held that the common law rule
that a judgment against one of several joint debtors is a bar to an
action against the others rests upon the idea of an election by the
creditor to take such a judgment, in which case the extinguishment
of his cause of action by the recovery of the judgment is presumed
15. Generally as to plea in abate- mann v. Young, 134 N. Y. 170, 31
ment for nonjoinder, see Abatement N. E. 513, 30 A. S. R. 655; Rusand Revival, vol. 1, p. 53 et seq.
sell v. McCall, 141 N. Y. 437, 36
16. Ferrall v. Bradford, 2 Fla. 508, N. E. 498, 38 A. S. R. 807; Hunt
50 Am. Dec. 293. See Assumpsit, v. Bates, 7 R. L 217, 82 Am. Dec.
vol. 2, p. 703, for a statement of this 592; Sully v. Campbell, 99 Tenn. 434,
rule and the exceptions thereto.
42 S. W. 15, 43 L.R.A. 161 and note.
17. Mason v. Eldred, 6 Wall. 231,
Notes: 43 L.R.A. 161, 164; 11 Eng.
18 U.-S. (L. cd.) 783 (commenting Rul. Cas. 13.
upon and in effect overruling Sheehy
18. Sessions v. Johnson, 95 U. S.
v. Mandeville, 6 Cranch 253, 3 U. S. 347, 24 U. S. (L. ed.) 596; Russell
(L. ed.) 215); Sessions v. Johnson, 95 v. McCall, 141 N. Y. 437, 36 N. E.
U. S. 347, 24 U. S. (L. ed.) 596 ; 498, 38 A. S. R, 807. And see supra,
United States v. Ames, 99 U. S. 35, par. 236 et seq.
25 U. S. (L. ed.) 295; Feirall v. Brad19. Mason v. Eldred, 6 Wall. 231,
ford, 2 Fla. 508, 50 Am. Dec. 293; 18 U. S. (L. ed.) 783.
Elliot v. Porter, 5 Dana (Ky.) 299,
20. See supra, par. 508.
30 Am. Dec. 689; Suydam v. Barber,
1. Note: 43 L.R.A. 162.
18 N. Y. 468, 75 Am. Dec. 254; Hecke1031
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to have been intended by him; but this rule has no application to a
case in which, without the consent and in spite of the opposition of
the creditor, a judgment against all the joint debtors is vacated by the
court as to one of them, who is let in to contest his liability. In such
a case, the debtor let in to answer cannot set up the judgment against
the other debtors as a bar, and it is error to dismiss the complaint on
the ground that the debt has been merged in the judgment.2 Where
the contract or obligation is joint and several, the obligee may elect
to sue the obligors jointly or severally.8 He may have his action
against each of the obligors, the liability of each being distinct from
and independent of the others, and in such case, the judgment against
one is no bar to a suit against another,4 unless there has been a satis
faction or payment of the debt.5 If, however, the plaintiff obtains
a joint judgment, it has been held that he cannot afterwards sue the
obligors separately, for the reason that the contract or bond is merged
in the judgment; 6 nor can he maintain a joint action after he has
recovered judgment against one of the parties in a separate action, as
the prior judgment is a waiver of his right to pursue a joint remedy.7
In some states there are statutory provisions known as joint debtor
acts, which prevent a judgment against one joint debtor from barring
a subsequent suit against the remaining obligors; and it has been held
that a second action can be maintained under such statutes.8
507. Cotenants.—Tenants in common are not privies, and are
therefore not bound by judgments rendered in actions brought by
one of their cotenants respecting the common property.9 Accordingly
it has been held that the' right of a tenant in common to share in the
proceeds of a sale for partition under a deed from one of his cotenants,
of the latter's interest in the common property, which is not brought
to the attention of the court in partition proceedings instituted by
another cotenant, is not concluded by the judgment, although the
2. Hcckemann v. Young, 134 N. T.
Note: 43 L.R.A. 163.
170, 31 N. E. 513, 30 A. S. R. 655.
5. Armstrong v. Prewitt. 5 Mo. 476,
3. Sessions v. Johnson, 95 U. S. 347, 32 Am. Dec. 338; Day v. Hill, 2
24 U. S. (L. ed.) 596; Hunt v. Bates, Speers L. (S. C.) 628, "42 Am. Dec.
7 R. I. 217, 82 Am. Dec. 592; Sully 390.
v. Campbell, 99 Tenn. 434, 42 S. W.
6. Sessions v. Johnson. 95 U. S.
15, 43 L.R.A. 161 and note.
347, 24 U. S. (L. ed.) 596.
Note: 43 L.R.A. 163.
7. Sessions v. Johnson. 95 U. S. 347,
4. Booth v. Huff, 116 Ga. 8, 42 S. 24 U. S. (L. ed.) 596.
E. 381, 94 A. S. R. 98; White v.
8. Mason v. Eldred, 6 Wall. 231,
Philbrick, 5 Greenl. (Mc.) 147, 17 Am. 18 U. S. (L. ed.) 783, citing Michigan
Dec. 214; McReadv v. Rogers, 1 Neb. statute; Heckemann v. Young, 134 N.
124, 93 Am. Dec. 333; King v. Kerr, 5 Y. 170, 31 N. E. 513, 30 A. S. R. 655.
Ohio 154, 22 Am. Dec. 777; Hunt v.
Note: 43 L.R.A. 162.
Bates, 7 R. I. 217, 82 Am. Dec. 592;
9. Allred v. Smith, 135 N. C. 443,
Davis v. Schmidt, 126 Wis. 461, 106 47 S. E. 597, 65 L.R.A. 924. And see
N. W. 119, 110 A. S. R. 938.
Cotenancy, vol. 7, p. 818.
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statute provides that a final decree in partition proceedings shall be
conclusive of the rights of all parties to the suit.10
508. Partners.—By the weight of authority where a partnership
obligation is considered to be joint, and not joint and several, a judg
ment rendered on such obligation against any number of the partners
less than the whole number is a bar to any action on the same claim
against the copartners not parties to the judgment.11 It makes no
difference that the parties not sued were dormant partners.12 In
some jurisdictions, however, a partnership obligation is considered
to be joint and several in its nature and the rule there recognized
is that a judgment rendered upon an obligation of the firm against
one partner is not a bar to an action upon the same claim against
the other members of the firm.18 Nor in such jurisdiction will a
judgment in favor of one partner avail his associate in liability.14
It has been held that a judgment in favor of defendant when sued
as a general partner is not a bar to a suit against him upon the same
cause of action as a special partner, because the facts requisite to
support the former action are not adequate to sustain the latter.15
And there are decisions to the effect that a judgment against a limited
partnership suing as a corporation in an action on a contract made
before its organization is not a bar to a suit by its members as gen
eral partners.16
509. Corporations and Stockholders.—Corporations represent their
stockholders in all matters within the scope of their corporate powers
transacted in good faith by the officers of the corporation,17 and while
there are decisions to the effect that a stockholder is not, in any sense,
a party to a judgment rendered against a corporation of which he
is a member,18 and that such judgment cannot operate to fix con10. Shuler v. Murphy, 91 Miss. 518, 56 U. S. (L. ed.) 1009, Ann. Cas.
44 So. 810, 124 A. S. R. 708, 14 1913E 875.
L.R.A. (N.S.) 333 and note.
15. Bell v. Merrifield, 109 N. Y. 202,
11. Wann v. McNulty, 2 Gilman 16 N. E. 55, 4 A. S. R. 436.
(111.) 355, 43 Am. Deo. 58 and note;
16. Abbott v. Hapgood, 150 Mass.
North v. Mudge, 13 la. 496. 81 Am. 248, 22 N. E. 907, 15 A. S. R, 193,
Dec. 441; Gaut v. Reed, 24 Tex. 46, 5 L.R.A. 586.
76 Am. Dec. 94.
17. Singer v. Hutchinson, 183 111.
Notes: 43 L.R.A. 161; 8 Ann. Cas. 606, 56 N. E. 388, 75 A. S. R. 133;
"
Nickum v. Burckhardt, 30 Ore. 464, 47
12. Mason v. Eldred, 6 Wall. 231, Pac. 788, 48 Pac. 474, 60 A. S. R.
18 U. S. (L. ed.) 783; Smith v. Black, 822; Hearst v. Putnam Min. Co., 28
9 Serg. & R. (Pa.) 142, 11 Am. Dec. Utah 184, 77 Pac. 753, 107 A. S. R.
686.
698, 66 L.R.A. 784.
13. Note: 8 Ann. Cas. 315. And
Note: 2 L.R.A. 270.
see generally, Partnership.
And see Corporations, vol. 7, p. 620
14. Old Dominion Copper Min., etc., et seq.
Co. v. Bigelow, 203 Mass. 159, 89 N.
18. Wilson v. St. Louis, etc., Co.,
E. 193, 40 L.R.A.(N.S.) 314, af- 108 Mo. 588, 18 S. W. 286, 32 A. S.
firmed 225 U. S. 111, 32 S. Ct. 641, R, 624.
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clusively the personal liability to the corporation of the stockholders
not made actual parties to the proceedings,19 yet it is generally held
that a judgment against a corporation is conclusive against its stock
holders in an action to enforce their statutory liability to creditors,29
although they are not parties to the suit as individuals,1 and were
not served,2 and were residents of other states.8 Generally speaking
all questions litigated in a former suit are res judicata, and a mem
ber of a corporation cannot impeach the judgment by evidence
showing that, on the merits, it was erroneous, when an action of
trespass is brought by him against the judgment creditor for seizing
his property on the execution issued on such judgment.4 So a judg
ment by a court having jurisdiction in a garnishment proceeding
against a corporation is conclusive in an action against stockholders
to reach assets wrongfully withdrawn, as to the fact of indebtedness
to the principal debtor and the amount thereof.5 If, however, the
first judgment was void 6 or obtained by fraud and collusion a stock
holder may show that it is a nullity as a defense to his liability as a
stockholder.7 Where a party has independent causes of action or
remedies against a corporation and its ■tockholders, they may be
pursued regardless of each other and a final judgment against the
corporation will be without prejudice to his right thereafter to sue
for the sacae wrong against the members of such corporation.8 A
corporation, in prosecuting an action against a stockholder to recover
a subscription, does not represent him and the other stockholders,
and a judgment against it in favor of such stockholder is not con
clusive against it in a subsequent action between it and other stock
holders involving the same issues.9 A judgment in favor of defend19. Semple v. Glenn, 91 Ala. 245,
3. Howard v. Glenn, 85 Ga. 238, 11
6 So. 46, 9 So. 265, 24 A. S. R. 894.
S. E. 610, 21 A. S. B. 156.
20. Glenn v. Liggett, 135 U. S. 533, Notes: 97 A. S. R. 468; 33 L.R.A.
10 S. Ct. 867, 34 U. S. (L. ed.) 264; (N.S.) 911, 912.
Baines v. Babcock, 95 Cal. 581, 27
4. Gaskill v. Dudley, 6 Mete.
Pac. 674, 30 Pac. 776, 29 A. S. R. (Mass.) 546, 39 Am. Dec. 750 and
158; Ball v. Reese, 58 Kan. 614, 50 note.
Pac. 875, 62 A. S. R. 638; Nichols v.
5. Montgomery v. Whitehead, 40
Stevens, 123 Mo. 96, 25 S. W. 578, 27 Colo. 320, 90 Pac. 509, 11 L.R.A.
S. W. 613, 45 A. S. R. 514; Bear v. (N.S.) 230.
Brunswick County, 122 N. C. 434, 29
6. McBryan v. Universal Elevator
S. E. 719, 65 A. S. R. 711; State v. Co., 130 Mich. 111, 89 N. W. 683, 97
McDonald, 108 Wis. 8, 84 N. W. 171, A. S. R. 453 and note.
81 A. S. R. 878.
7. Note: 97 A. S. R. 469.
Note: 97 A. S. R. 463, 468.
8. Clausen v. Head, 110 Wis. 405,
1. Com. Mut. Fire Ins. Co. v. Hay- 85 N. W. 1028, 84 A. S. R. 933.
den, 60 Neb. 636, 83 N. W. 922, 83 9. Andrews v. National Foundry &
A. S. R. 545, reversed on another point Pipe Works, 76 Fed. 166, 46 U. S.
on rehearing in 61 Neb. 454, 85 N. W. App. 281, 22 C. C. A. 110, 36 L.R.A.
443.
139, 77 Fed. 774, 46 U. S. App. 619,
2. Note: 97 A. S. R. 467.
23 C. C. A. 454, 36 L.R.A. 153;
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ants in a suit by one stockholder of a corporation on its behalf to
compel a restoration to it of property alleged to have been fraudulently
transferred by its directors, to which the corporation is a party, is
a bar to a subsequent suit by another stockholder to obtain the same
relief.10
510. Taxpayers.—Where a citizen and taxpayer brings an action
in behalf of himself and other taxpayers against a municipality
every citizen is regarded as a party to the proceedings, and bound
by the judgment entered therein.11 In such cases the people are
regarded as the real parties.12 For example the judgment in a suit
brought by taxpayers of a town against the town and a railroad com
pany, to enjoin the issue by the town of bonds to the company, by
which it is adjudged that such bonds should issue, is binding on all
the other taxpayers of the town, though not parties to the suit,18 and
the questions involved therein are res judicata in a second suit by
another taxpayer to restrain the payment of interest on the bonds.14
In all such cases, however, the first judgment must be bona fide. If
a judgment is entered in a suit by taxpayers against a municipality,
under an agreement with the defendants by which the plaintiff aban
doned the suit, it is not conclusive upon other taxpayers, and hence
is not a bar to a subsequent suit by other taxpayers involving the
same question.15 On the ground that the parties are different, it has
been held that a judgment in an action by a taxpayer against a city
board of public works in which it is enjoined from placing a concrete
foundation under a street railway does not operate as res judicata in
a subsequent action between the municipality and the railway brought
for the purpose of showing that the ordinance requiring the city to
do such work is ultra vires.16
511. Entirety of Judgments Void as to Some Parties.—There is an
irreconcilable conflict of authority in the various states as to the
entirety of judgments void as against some of the parties. In a
number of jurisdictions it is held that a judgment in an action
Nickum v. Burckhardt, 30 Ore. 464, 108; El Reno v. Cleveland-Trinidad
47 Pac. 788, 48 Pac. 474, 60 A. S. R. Pav. Co., 25 Okla. 648, 107 Pac. 163,
822.
27 L.R.A.(N.S.) 650.
10. Hearst v. Putnam Min. Co., 28
13. Harmon v. Auditor Public AcUtah 184. 77 Pac. 753, 107 A. S. R. counts, 123 111. 122, 13 N. E. 161, 5
698, 6(i L.R.A. 784.
A. S. R. 502.
11. Montgomery City Council v.
14. Greenberg v. Chicago, 256 Til.
Walker. 154 Ala. 242, 45 So. 586, 129 213, 99 N. E. 1039, 49 L.R.A. (N.S.)
A. S. R. 54; Stallcup v. Tacoma, 13 108 and note; Stallcup v. Tacoma, 13
Wash. 141, 42 Pac. 541, 52 A. S. R. Wash. 141, 42 Pac. 541, 52 A. S. R.
25; Gallajier v. Moundsville, 34 W. Va. 25.
730, 12 S. E. 859. 26 A. S. R. 942;
15. Note: 49 L.R.A. (N.S.) 109.
State v. McDonald, 108 Wis. 8, 84
16. Detroit v. Detroit Rv., 134 Mich.
N. W. 171, 81 A. S. R, 878.
11, 95 N. W. 992, 99 N. W. 411, 104
12. Greenberg v. Chicago, 256 H1. A. S. R. 600.
213, 99 N. E. 1039, 49 HR.A.(N.S.)
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ex contractu is entire and if void as to one defendant where there
are several it is void as to all, and that being absolutely void it can
not be enforced against any of the defendants, whether appealed
from or not. Under this rule such judgment is a mere nullity, bind
ing no one, and under which no one can acquire any rights, while
the debtor defendant regularly served and against whom no irregu
larity exists may impeach the judgment in either a direct or a colLateral proceeding.17 The reasoning of the cases holding such a
judgment void in actions ex contractu where there is a joint liability
is not only that the cause of action is merged in the judgment, but
that the parties liable thereon have the right of contribution, which
right the plaintiff is bound to respect, and therefore he is not per
mitted to take any action or step that would deprive any of the
defendants of the benefits to accrue therefrom.18 Another line of
authorities is to the effect that although a joint judgment against
several defendants may be erroneous' and invalid as to one of the
defendants for want of service on him and jurisdiction over him,
still it is not an absolute entirety but is divisible, and is valid and
binding on the others who" are regularly served, or at most voidable
as to them and not void in toto." Where this view is adopted, it is
evident that the judgment will be attended with the usual incidents
of a valid judgment as against any defendant over whom jurisdic
tion has attached, until it is regularly reversed or vacated, and that
until such action is successfully taken, suit will lie on the judgment
against him, and he will not be permitted to attack the judgment
collaterally, or take advantage of its irregularity as to his codefendant for his own benefit.20 In many states there are now statutes
authorizing judgments against two or more joint debtors upon service
of summons on but one of them.1 Whatever may be the correct
rule as to judgments in actions ex contractu the principles covering
guch actions can have no application in actions ex delicto. The latter
are, according to the rules of the common law, joint and several,
and a judgment against one of several wrongdoers is not a bar to an
17. Buffum v. Ramsdell, 55 Me. 252,
18. Engstrand v. Kleffman, 86 Minn.
92 Am. Dec. 589; Hanley v. Donog- 403, 90 N. W. 1054, 91 A. S. E. 359.
hue, 59 Md. 239, 43 Am. Rep. 554
19. Hanley v. Donoghue, 116 U. S.
(reversed in 116 U. S. 1, 6 S. Ct. 242, 1, 6 S. Ct. 242, 29 U. S. (L. ed.) 535,
29 U. S. (L. ed.) 535) ; Hale v. Wit- reversing 59 Md. 239, 43 Am. Rep.
liams, 6 Pick. (Mass.) 232, 17 Am. 554; Douglass v. Massie, 16 Ohio 271,
Dec. 356; Martin v. Williams, 42 47 Am. Dec. 375; Newburg v. MunsMiss. 210, 97 Am. Dec. 456; Weis hower, 29 Ohio St. 617t 23 Am. Rep.
v. Aaron, 75 Miss. 138, 21 So. 763, 769 and note; Winchester v. Beardin,
65 A. S. R. 594; Watson v. Steinau, 10 Humph. (Tenn.) 247, 51 Am. Dec.
19 R, I. 218, 33 Atl. 4, 61 A. S. R. 702.
768; Hulme v. Janes, 6 Tex. 242, 55
Note: 91 A. S. R. 366 et seq.
Am. Dec. 774.
20. Note: 91 A. S. R. 370.
Note: 91 A. S. R. 362 et seq.
1. Note: 91 A S. R. 362.
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action against others; and the rule that a judgment on a joint con
tract obligation, if void as to one of the several defendants jointly
liable, is void as to all, has apparently never been applied to actions
of that kind.2 This question as to the entirety of a judgment has
been considered elsewhere in this article,8 and also in other articles.4
Application of Doctrine to Judgments in Particular Proceedings
512. Ejectment.—At common law a judgment in an action of'
ejectment was not a bar to another and similar action between the
same parties for the same land, but under the modern practice in
most though not all of the states of this country, the effect of a judg
ment upon the rights of the parties is substantially the same as in
personal actions. A full discussion of this question is found else
where in this work.5
513. Partition.—A judgment in partition is as conclusive between
the parties upon all the material issues in the cause which the court
was called upon to examine, and which under the pleadings were
tried and determined, as are judgments in other actions.6 And a
decree of partition by the orphans' court is as conclusive of the rights
of the parties as a judgment of partition by a court of law.7 The
general rule is that a judgment of partition is a bar to a subsequent
petition for a partition where the parties and the questions put in
issue are necessarily the same.8 And a decree for partition is con
clusive upon the parties and privies that they were tenants in common
and in possession of the land at the date of its rendition.9 Where
a party is awarded a share of property in partition proceedings the
other parties cannot afterwards deny his right thereto,10 and the
party who receives an award is estopped from claiming a greater
interest than is given him by the decree, even though the proceedings
were irregular.11 But a judgment in partition does not ordinarily
2. Engstrand v. Kleffman, 86 Minn.
7. Herr v. Herr, 5 Pa. St. 428, 47
403, 90 N. W. 1054, 91 A. S. R. 359 Am. Dec. 416. And see generally,
and note. And see Torts.
Partition.
3. As to vacation of judgments
8. Colton v. Smith, 11 Pick. (Mass.)
against codefendants, see supra, par. 311, 22 Am. Dec. 375.
150. As to the conclusiveness in the
9. Morrill v. Morrill, 20 Ore. 96, 25
courts of one state of a judgment in Pac. 362, 23 A. S. R. 95, 11 L.R.A.
another, rendered without service on 155 and note.
all defendants, see supra, par. 410.
10. Merklein v. Trapnell, 34 Pa. St.
4. As to the entirety of judgments 42, 75 Am. Dec. 634 and note; Rankin's
on appeal, see Appeal and Error, vol. Appeal, 1 Mona. (Pa.) 308, 16 Atl.
2, p. 268 et seq.
82, 2 L.R.A. 429.
5. See Ejectment, vol. 9, pp. 923,
11. Staats v. Wilson, 76 Neb. 204,
945.
107 N. W. 230, 109 N. W. 379, 124
6. Finlev v. Cathcart, 149 Ind. 470, A. S. R. 806.
48 N. E. 586, 49 N. E. 381, 63 A. S.
R. 292.
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settle questions of title, unless they have been put directly in issue
by the pleadings, nor create a new title, nor affect after acquired
titles, but it simply divides the premises into separate shares under
the titles existing at the time of the partition. Where in partition
proceedings there are no issues as between the defendants, any judg
ment which the court pronounces purporting to settle any title or
claim between them is to that extent coram non judice, and there'fore void.12 *
514. Actions as to Boundaries.—A judgment in a case determining
a boundary is conclusive on the parties in respect to such question
in like manner as judgments are generally conclusive on the liti
gants.18 Thus when in a litigation about the distribution of a fund
it becomes necessary for the court to find where a boundary line is,
and this finding can only be based on the trial of the question involv
ing some form of evidentiary proof, the finding and the judgment
of the court on the question are conclusive of the same question in a
subsequent action of ejectment between the same parties and their
privies.14 But a judgment in a suit between the owner of property
abutting on a highway and the municipality to establish the boundary
of the highway is not conclusive on the owner of the property located
on the opposite side of the street, who is not made a party to the suit,
and whose access to and from his property will be interfered with
if the boundaries so established prevail.15 Furthermore it has been
held that the dismissal of a suit to enjoin interference with construc
tion of a fence, on which the issues raised were that it was not being
erected on the true line, and that another line had been established by
acquiescence, does not bar a new action to establish the boundaries
according to the government survey, although there was evidence
in the case tending to show where the government boundary was
located, if the evidence on both issues was inconclusive.16 Establish
ing title is ordinarily considered an entirely different matter from
re-establishing and restoring lost corners or disputed boundaries, and
a judgment in proceedings to determine the boundaries of a tract
does not operate as an estoppel or as res judicata on the question of
title to the same tract.17 Thus an adjudication as to a boundary
line in a suit cannot operate as an estoppel or bar to a subsequent
12. Finley v. Cathcart, 149 Ind. 470, L.R.A. 720.
48 N. E. 586, 49 N. E. 381, 63 A. S.
16. Matson v. Poncin, 152 1a. 569,
R 292.
132 N. W. 970, 38 L.R.A. (N.S.) 1020.
13. Note : 3 Ann. Cas. 1064. And
17. Krause v. Nolte, 217 111. 298, 75
see Boundaries, vol. 4, p. 77.
N. E. 362, 3 Ann. Cas. 1061 and note;
14. Pereles v. Gross, 126 Wis. 122, King v. Brigham, 23 Ore. 262, 31 Pac.
105 N. W. 217, 110 A. S. R, 901.
601, 18 L.R.A. 361.
15. Long v. Wilson. 119 la. 267,
93 N. W. 282, 93 A. S. R. 315, 60
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suit, based on adverse possession, to quiet title to the strip of land
between the lines respectively claimed as the boundary.18
515. Trespass.—A judgment for the plaintiff in an action of tres
pass de bonis asportatis vests the property in the goods in the defend
ant,19 and consequently such judgment is a bar to an action of
indebitatus assumpsit against any one, for the proceeds of the sale
of the goods, which were the subject of the trespass.20 A judgment
in action of trespass quare clausum fregit is conclusive upon the
parties to a suit and their privies, as to all matters put in issue in the
suit,1 and a recovery of judgment by the plaintiff in trespass to try
title to land is conclusive as against any title to the locus in quo.
which the defendant had at. the time of the trial.2 The defendant
is, however, entitled to show that he has acquired title since the former
action, or that plaintiff's title has terminated.8 Similarly a judg
ment in favor of the defendant in an action of trespass quare clausum
fregit wherein the defense liberum tenementum was pleaded is con
clusive against plaintiff's title in a subsequent action of ejectment,
provided in the first action the question tried was the title of the
property or its boundaries.4 ' But a judgment for the plaintiff in an
action of trespass quare clausum fregit against a defendant claiming
a way over the premises on which the act of alleged trespass was done
is not conclusive of the right claimed by the defendant, unless it is
shown that it was relied on by the latter as a defense, and actually
litigated in the action.5 If in an action of trespass the plea is not
guilty, instead of a plea putting the title in issue, the judgment
will not operate as res judicata as to the title.6 On the same principle
that the issues are distinct it has been held that an adverse judg
ment, in an action to recover the value of timber alleged to have been
wrongfully taken from land, does not bar an action by the plaintiff to
recover possession of the land.7
516. Actions for Obstructions.—A judgment for obstructing a way
is a bar to any other action for obstructing the way during the same
18. King v. Brigham, 23 Ore. 262,
2. Burt v. Sternburgh, 4 Cow. (N.
31 Pac. 601, 18 L.R.A. 361.
Y.) 559, 15 Am. Dec. 402; Caston v.
19. Woolley v. Carter, 7 N. J. L. Perry, 1 Bailey L. (S. C.) 533, 21 Am.
85, 11 Am. Dec. 520 and note; Floyd Dec. 482.
v. Browne, 1 Rawle (Pa.) 121, 18 Am.
3. Burt v. Sternburgh, 4 Cow. (N.
Dec. 602.
Y.) 559, 15 Am. Dec. 402.
20. Coffin v. Knott, 2 G. Greene
4. Herschbach v. Cohen, 207 111. 517,
(la.) 582, 52 Am. Dec. 537; Eastman 69 N. E. 932, 99 A. S. R. 233.
v. Cooper, 15 Pick. (Mass.) 276, 26 5. Hoffman v. Shoemaker, 69 W.
Am. Dec. 600; Floyd v. Browne, 1 Va. 233, 71 S. E. 298, 34 L.R.A.(N S.)
Rawle (Pa.) 121, 18 Am. Dec. 602.
632.
1. Bi t v. Sternburgh, 4 Cow. (N.
6. Standish v. Parker, 2 Pick.
Y.) 559, 15 Am. Dec. 402; Warwick (Mass.) 20, 13 Am. Dec. 393.
v. Underwood, 3 Head (Tenn.) 238,
7. Roberts v. Moss, 127 Ky. 657, 106
75 Am. Dec. 767.
S. W. 297, 17 L.R.A.(N.S.) 280.
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period,8 but it does not conclude the parties in regard to the title.9
It has been held, however, that a former recovery, under the general
issue, in trespass on the case for obstruction of a watercourse, is
strong, but not conclusive, evidence of the plaintiff's right in another
action for a subsequent injury from the same obstruction.1* In any
event the record of the former judgment is usually deemed admissible
in evidence. For example, it has been held that in an action to
recover damages for injuries resulting from a permanent obstruction
of a watercourse, and the consequent overflowing of the plaintiff's
land, the record of a former action and recovery for the same cause,
for damages sustained prior to the commencement of this action,
was properly admissible in evidence upon the same issues involved
in both actions.11
517. Forcible Entry and Detainer.—A judgment in forcible entry
and detainer is conclusive only as to the right of possession,12 and
is not evidence of title in an action of ejectment.18 This is due to
the fact that the only questions at issue are who was in possession,
and how that possession was lost,14 and a judgment in forcible entry
and detainer in no way affects the title of the parties to the land in
controversy.15
518. Trover.—A judgment in trover is conclusive as to the title
to the goods which are the subject matter of the suit in another action
for the same goods, and such judgment operates as res judicata where
it is shown that the question of title was the matter in issue.16 But
a judgment for the conversion of property does not operate to extin
guish the owner's title to the property converted and vest it in the
wrongdoer; 17 nor does it bar the owner's right to assert title to such
property in trover in a subsequent action for the same cause,18 unless
and until the judgment has been satisfied. It has been properly said
that trover is but a tentative attempt to obtain justice for a wrong,
and, until pursued so far that it has given actual satisfaction, ought
8. Rogers v. Stewart, 5 Vt. 215, 26
Am. Dec. 206.
9. Standish v. Parker, *2 Pick.
(Mass.) 20. 13 Am. Dec. 393.
10. Haller v. Pine. 8 Blackf. (Ind.)
175. 44 Am. Dec. 762.
11. Byrne v. Minneapolis, etc., R.
Co., 38 Minn. 212, 36 N. W. 339, 8
A. S. R. 668.
12. Keating v. Springer, 146 Hl. 481,
34 N. E. 805, 37 A. S. R. 175, 22
L.R.A. 544.
Note: 33 L.R.A.(N.S.) 1024.
13. Mattox v. Helm, 5 Litt. (Ky.)
185, 15 Am. Dec. 64.
14. Hamilton v. Adams, 15 AJa.
696, 50 Am. Dec. 150.

15. Note: 112 A. S. R, 38.
For a full discussion of the nature
of the action of forcible entry and
detainer and the effect of the judg
ment therein, see Forcible Extrt
and Detainer, vol. 11, pp. 1142, 1178.
16. King v. Chase, 15 N. H. 9, 41
Am. Dec. 675.
17. John Tolman Co. v. Waite, 119
Mich. 341, 78 N. W. 124. 75 A. S. R,
400; Oilman v. Gilbv, 8 N. D. 627, 80
N. W. 889, 73 A. S. R. 791. And see
Trover.
18. Spivey v. Morris, IS Ala. 254,
52 Am. Dec. 224; Gilman v. Gilby, 8
N. D. 627, 80 N. W. 889, 73 A. S. R.
791.
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not to bax the plaintiff from asserting his title.19 But a judgment
in trover, on which execution has issued, but has not been satisfied,
has been held to be a bar to an action of trespass brought by the same
plaintiff against another person, for taking the same goods.20 It
should also be noted that by bringing an action of trover the plain
tiff may be precluded from bringing a suit in a different form for
the same cause of action. Thus a judgment in trover is a bar to an
action of assumpsit for the value of the same goods.1 And it has
been held that a judgment for the defendant in an action of trover
for a chattel is a bar to an action of trespass for the same chattel on
the ground that the trespass is waived by bringing the action of
trover.2
519. Decrees Foreclosing Mortgages.—The general rule is that a
decree of foreclosure estops a party from setting up any title acquired
before the decree was rendered,8 provided the validity of such title
may be liticated in the foreclosure proceedings. If through negli
gence a defendant, when the mortgage is foreclosed, fails to set up a
separate title claimed by him in the mortgaged premises, such as a
title by adverse possession, he may be estopped by the decree of
foreclosure from setting up such title in subsequent proceedings
thereafter instituted between the parties.4 Similarly a decree fore
closing a mortgage upon land is conclusive of the right of a party
alleged to have some interest in or lien upon the land to claim
improvements attached to the realty as chattels under an agree
ment with the mortgagor.5 On the same principle where in a suit
to foreclose a mortgage, it is alleged that a party defendant has or
claims some interest in the mortgaged premises, which, if it exists,
has accrued subsequently and is subordinate to the plaintiff's mort
gage, a judgment by default against such defendant is conclusive
that his title is subsequent and subordinate to the mortgage, and
precludes him from afterward asserting a title held by him at the
commencement of the former suit, and which was anterior and
paramount to the plaintiff's mortgage.6 Questions of fraud in the
execution of a mortgage likewise become res judicata as to the
mortgagor after foreclosure proceedings in which he appeared and
might have raised and litigated the defense of fraud. Therefore
19. Miller v. Hyde, 161 Mass. 472, N. E. .976, 9 L.R.A. 481.
37 N. E. 760, 42 A. S. R. 424, 25
4. St. Johnsbury, etc., R. Co.
L.R.A. 42.
Willard, 61 Vt. 134, 17 Atl. 38, 15
20. White v. Philbrick, 5 Greenl. S. R. 886, 2 L.R.A. 528.
(Me.) 147, 17 Am. Dec. 214.
5. McFadden v. Allen, 134 N.
1. Affnew v. MeElroy, 10 Smedes & 489, 32 N. E. 21, 19 L.R.A. 446.
M. (Miss.) 552, 48 Am. Dec. 772.
6. Provident Loan Trust Co.
2. Hite v. Lons, 6 Rand. (Va.) 457, Marks, 59 Kan. 230, 52 Pac. 449,
18 Am. Dec. 719.
A. S. R. 349.
3. Ballew v. Roler, 124 Ind. 557, 24
R. C. L. Vol. XV.—66.
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such allegations will not support an action to set aside the sale and
vacate the mortgage as against the purchaser who is innocent of
fraud.7 It seems that the same holds true where after foreclosure
and sale of mortgaged premises a suit is brought by creditors to set
aside such mortgage on the ground that it was fraudulent as against
them.8
520. Judgments on Notes and Accompanying Mortgages.—A mort
gage and the accompanying note or bond are considered as bearing
such a relationship to each other that a judgment as to one may
operate as res judicata in subsequent proceedings in reference to the
other. Thus a judgment on a note overruling a defense of usury
is res judicata in a subsequent action of ejectment by the mortgagee
to recover the mortgaged premises.9 But a judgment denying the
right to foreclose a mortgage for reasons affecting the mortgage and
not the accompanying note will not constitute an adjudication that
the plaintiff is not entitled to enforce the promissory note to secure
which the mortgage was given.10 Nor will a judgment as to the
validity of bonds accompanying a mortgage necessarily operate as
res judicata as to the validity of such mortgage. For example, it
has been held that a decree denying the right of a corporation to
have bonds secured by a mortgage on its property surrendered by a
pledgee who was seeking to foreclose its lien on the bonds against
the pledgor, on the ground that the bonds had been wrongfully
put upon the market and had never been rightfully negotiated, is
no bar to a subsequent suit against the corporation to foreclose the
mortgage by which they are secured, since the latter question could
not have been determined in the former action.11
521. Effect of Judgments in Actions ex Contractu on Actions in
Tort and Vice Versa.—As already seen the operation of a judgment
as a bar to subsequent suits depends upon the identity of the claim
or demand, and not the form of the action,12 and consequently a
judgment in an action ex contractu may operate as a bar to a subse
quent action ex delicto.18 Thus a plea of former recovery to an action
on the case founded on a tort cannot be objected to merely because
the first action was covenant, the causes of action being the same.14
And a judgment in an action on contract is an estoppel to an action
in tort brought by the defendant in the former action against the
7. Ruff v. Doty, 26 S. C. 173, 1 S. lie Gold Min., etc., Co., 141 Cal. 308,
E. 707, 4 A. S. R. 709.
74 Pae. 851, 99 A. S. R. 75.
8. McDowell v. Goldsmith, 6 Md.
11. Ruckman v. Union R. Co., 45
319, 61 Am. Dec. 305. Generally as Ore. 578, 78 Pac. 748, 69 L.R.A. 480.
to the form and effect of decrees of
12. See supra, par. 438, 439.
foreclosure, see Mortgages.
13. See Assumpsit, vol. 2, p. 760.
9. Betts v. Starr, 5 Conn. 550, 13
14. Cutler v. Cox, 2 Blackf. (Ind.)
Am. Dec. 94. '
178, 18 Am. Dec. 152.
%
10. Curtin v. Salmon River Hydrau1042
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plaintiff therein, and based upon the same facts, with an additional
allegation of fraud, inducing the contract, of which fraud the plain
tiff in the latter action was cognizant when he filed his answer in the
former suit.15 It has been held, however, that a judgment in assump
sit for money loaned is not a bar to an action on the case between
the same parties, for deceit on account of false and fraudulent repre
sentations made by the defendant in procuring the loan, though the
value of the judgment in assumpsit should be considered by the jury
in assessing the damages in the second action.16 The converse is also
true, and a judgment in an action ex delicto may operate as res
judicata in a subsequent action ex contractu. Thus it has been held
that a judgment on the merits, in an action of tort for false representa
tions as to the soundness of a horse, is a bar to a subsequent action
of contract on the same transaction, founded on a promise of sound
ness of the horse.17 A full discussion of the right to sue either in
contract or tort and the effect of election is found elsewhere in this
work.18
522. Judgments for Physicians' Services as Affecting Actions for
Malpractice.—There are numerous decisions to the effect that where
a physician sues for services and recovers judgment against a defend
ant who has entered an appearance, such judgment operates as a
bar to a subsequent suit by the defendant against the physician for
malpractice.19 The decisions announcing this view of the law are
an apparent exception to the general rule that the two causes of
action mast be identical, and the reason for the exception is. because
the recovery for his services in an action brought by the physician
for that purpose necessarily amounts to an adjudication of the question
of reasonable skill in his favor, although such question was not in
reality litigated in the former suit; for the proof of the fact that the
patient was treated with reasonable skill is part of the plaintiff's
case, which he must prove to entitle him to a recovery.20 In other
words, the defendant in the first suit is estopped from raising the
question of skill in the second suit.1 The important factor, however,
is the failure of the defendant after entering an appearance to meet
the issue of skill. If no appearance is entered and the judgment is
allowed to go by deTault, the law appears to be settled that the defend15. Greenwood Drug Co. v. Brom- 31 Am. Rep. 455; Dunham v. Bower,
onia Co., 81 S. C. 516, 62 S. E. 840, 77 N. Y. 76, 33 Am. Rep. 570.
128 A. S. R. 929.
20. Bell v. Merrifield, 109 N. Y. 202,
16. Whittier v. Collins, 15 R. L 90, 16 N. E. 55, 4 A. S. R. 436.
23 Atl. 47, 2 A. S. R. 879.
1. Lawson v. Conaway, 37 W. Va.
17. Norton v. Doherty, 3 Gray 159, 16 S. E. 564, 38 A. S. R. 17, 18
(Mass,} 372, 63 Am. Dec. 758.
L.R.A. 627.
18. See Election ov Remedies, vol.
Notes: 45 L.R.A. 541; 46 L.R.A.
9, p. 966 et seq.
(N.S.) 219.
19. Blair v. Bartlett, 75 N. Y. 150,
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ant is not estopped and the judgment is not a bar,2 but where there
is an appearance and a judgment on the merits, or a confessed judg
ment, the matter is res judicata,8 and this is true even if the defend
ant after having answered withdraws his answer and permits an
entry of judgment by default.4 In accordance with these principles,
it lias been held in an action against two surgeons for malpractice
that an answer by one, that on a trial on the merits, before a justice
of the peace, he had obtained judgment for his services in the matter
in question, is a good defense, and that a reply that the action for
malpractice was pending when the other was commenced is bad.5
The decisions of the courts on the subject under discussion are, how
ever, not uniform,6 and some authorities hold that a judgment of a
justice's court, in favor of a physician, for professional services, is
not a bar to an action by the defendant therein against the plaintiff
therein for malpractice in respect to the same services on the ground
that the question of skill is not one in issue in the justice's court.7
So where the court in which suit for a physician's services is brought
has no jurisdiction of an action for malpractice, it has been held
that a judgment for a physician's fee is not a bar to a subsequent
action against him for malpractice in rendering the services for
which the recovery was had.8
523. Judgments as to Marriage, Divorce and Alimony.—A judg
ment upholding a marriage 9 or a decree of divorce or annulment, if
valid, determines the status of the parties thereto and is conclusive
of that status, not only as between them, but as against all others,
not only in the same state but in other states. This subject is fully
discussed elsewhere in this work,10 as is the conclusiveness and enforce
ment of adjudications as to alimony.11
2. Goble v. Dillon, 86 Ind. 327, 44 Am. Rep. 308.
Am. Rep. 308; Jordahl v. Berry, 72
6. Sale v. Eiehberg, 105 Tenn. 333,
Minn. 119, 75 N. W. 10, 71 A. S. R. 59 S. W. 1020, 52 L.R.A. 894.
469, 45 L.R.A. 541 and note; Sale v.
7- Resseqme v. Byers, 52 Wis. 650,
Eiehberg, 105 Tenn. 333, 59 S. W. 9 N- w- 779, 38 Am- ReP- 775.
*
XT„
i „ . 45
AC L.R.A.
T O A 541.
CAt
Note:
1020, 52 L.R.A. 894; Lawson v. Con8.
Barton
v.
Southwick,
258 111. 515,
away, 37 W. Va. 159, 16 S. E. 564,
101
N:
E.
928,
Ann.
Cas.
1914B 643,
38 A. S. R. 17, 18 L.R.A. 627.
219 and note.
3. Sale v. Eiehberg, 105 Tenn. 333, 46 9.L.R.A.(N.S.)
Hilton v. Stewart, 15 Idaho 150,
59 S. W. 1020, 52 L.R.A. 894: Law- 96 Pac. 579, 128 A. S. R. 48.
son v. Conaway, 37 W. Va. 159, 16
10. See Divorce and Separation,
S. E. 564, 38 A. S. R. 17, 18 L.R.A. vol. 9, pp. 459, 508. Generally as to
627.
the conclusiveness of judgments of
Note: 46 L.R.A. (N.S.) 219.
other states, see supra, par. 407 et
4. Blair v. Bartlett, 75 N. Y. 150, seq.
31 Am. Rep. 455.
11. See Alimony, voL 1, pp. 940,
Note: 45 L.R.A. 541.
951.
5. Goble v. Dillon, 86 Ind. 327, 44
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Pleading and Evidence
524. Necessity of Special Pleading of Judgment.—Where a judg
ment operates as res judicata, certain steps to show its existence and .
effect must be taken in order that proper effect may be given to it.
These steps consist of filing a proper plea or making an offer of
the judgment in evidence. It is sound practice to plead the judg
ment in order to invoke it as a defense in bar to a second action for
the same cause of action,12 and it has been stated that as a general
rule, estoppel by a former judgment has to be introduced by a special
plea of res judicata,18 if there is an opportunity to plead it.14
525. View that Special Pleading Is Unnecessary.—Where special
pleading is not required a prior judgment need not be pleaded, but
may be offered in evidence under a plea of the general issue,15 and
if evidence offered under a plea of the general issue to support a
contention of res judicata shows that the same subject matter has
already been litigated and adjudicated between the parties by the final
judgment of a court of competent jurisdiction, it is as conclusive a
bar to any further recovery as though it had been urged by special
plea in bar.16 If there has been no opportunity to plead the judgment
• specially, it may instead be offered in evidence,17 as for example
when such judgment was rendered subsequent to the entry of such
12. Dixon v. Sinclear, 4 Vt. 354, 24 Wend. (N. Y.) 9, 22 Am. Dec. 603;
Am. Dec. 610; Gray v. Pingry, 17 Vt. Young v. Rummell, 2 Hill (N. Y.) 478,
419, 44 Am. Dec. 345.
38 Am. Dec. 594 and note; Marston
13. Harrison v. Remington Paper v. Swett, 66 N. Y. 206, 23 Am. Rep.
Co., 140 Fed. 385, 72 C. C. A. 405, 43; Ashton v. Rochester, 133 N. Y.
5 Ann. Cas. 314, 3 L.R.A.(N.S.) 954; 187, 30 N. E. 965, 31 N. E. 334, 28
Gray v. Gillilan, 15 111. 453, 60 Am. A. S. R. 619; Reynolds v. Stansbury,
Dec. 761; Towns v. Nims, 5 N. H. 20 Ohio 344, 55 Am. Dec. 459; Cist v.
259, 20 Am. Dec. 578; Borden v. Mc- Zeigler, 16 Serg. & R. (Pa.) 282, 16
Namara, 20 N. D. 225, 127 N. W. 104, Am. Dec. 573; Kilheffer v. Herr, 17
Ann. Cas. 1912C 841; Estill v. Taul, Serg. & R. (Pa.) 319, 17 Am. Dec.
2 Yerg. (Tenn.) 467, 24 Am. Dec. 658; Jones v. Weathersbee, 4 Strob.
498; Lawson v. Conaway, 37 W. Va. L. (S. C.) 50, 51 Am. Dec. 653; Davis
159, 16 S. E. 564, 38 A. S. R. 17, 18 v. Schmidt, 126 Wis. 461, 106 N. W.
L.R.A. 627.
119, 110 A. S. R. 938.
Notes: 14 A. S. R. 250; 15 A. S. Notes: 96 Am. Dec. 776; 67 L.R.A.
R. 143.
590.
14. New Brunswick v. Cramer, 61 N.
16. Little v. Barlow, 37 Fla. 232,
J. L. 270, 39 Atl. 671, 68 A. S. R. 20 So. 240, 53 A. S. R. 249; Offutt v.
705; Wright v. Butler, 6 Wend. (N. John, 8 Mo. 120, 40 Am. Dec. 125.
Y.) 284, 21 Am. Dec. 323 and note.
17. Young v. Brehe, 19 Nev. 379, 12
15. Southern Pac. R. Co. v. United Pac. 564, 3 A. S. R. 892; King v.
States, 168 U. S. 1, 18 S. Ct. 531, 42 Chase, 15 N. H. 9, 41 Am. Dec. 675;
U. S. (L. ed.) 355; Cook v. Field, 3 Ward v. Boyce, 152 N. Y. 191, 46 N.
- Ala. 53, 36 Am. Dec. 436; Little v. E. 180, 36 L.R.A. 549 ; Isaacs v. Clark,
Barlow, 37 Fla. 232, 20 So. 240, 53 12 Vt. 692, 36 Am. Dec. 372.
A. S. R. 249; Wood v. Jackson, 8
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plea of the general issue.18 By statute the necessity of specially plead
ing a former judgment may be dispensed with in the case of suits
against a public officer.19 Not infrequently both alternatives are
open to a defendant and the rule is laid down in the broad form that
the judgment of a court of law, or a decree of a court of equity, directly
on the same point, and between the same parties, is good as a plea
in bar, and conclusive when given in evidence in a subsequent suit.1
But a prior judgment cannot be used as res judicata without pleading
or proof of what was decided by the court in the case in which the
judgment was rendered.2 It has been held that a prior judgment is
admissible in evidence, under a plea of property in the defendant,
to show that plaintiff's right of property has been divested by a former
recovery.8
526. Sufficiency of Plea.—Although technical estoppels must be
pleaded with great strictness, when a former judgment is set up in
bar of an action, it is not required to be pleaded with any greater
strictness than any other plea in bar.4 And it has been held that a
plea of former recovery is good in bar, if it contains sufficient matter
to show that the causes of action in the two suits and the parties were
the same, and that the merits were determined in the first case.5 On
the other hand there are decisions to the effect that an answer setting "
up a former adjudication should be accompanied by a complete
record of all the pleadings and proceedings in the case on which it
is founded, and if it fails to do this, the defect may be reached by
demurrer.6 A plea of former recovery in another state, and satisfac
tion of the judgment by a proceeding unknown to the common law,
but alleged to be authorized by the statute of such state, should set
out the statute, that the court may see how such proceedings con18. Emery v. Fowler, 39 Me. 326,
Note: 15 Am. Dec. 404.
63 Am. Dec. 627.
And see supra, par. 429.
19. Doty v. Brown, 4 N. Y. 71, 53
2. United States v. Bliss, 172 U. S.
Am. Dec. 350 and note.
321, 19 S. Ct. 216, 43 U. S. (L. ed.)
1. Thompson v. Roberts, 24 How. 463.
233, 16 U. S. (L. ed.) 648; Mutual
3. Marsh v. Pier, 4 Rawle (Pa.)
Life Ins. Co. v. Harris, 97 U. S. 331, 273, 26 Am. Dec. 131.
24 U. S. (L. ed.) 959; Lamb v. Wahl4. Aurora v. West, 7 Wall. 82, 19
enmaier, 144 Cal. 91, 77 Pac. 765, 103 U. S. (L. ed.) 42.
A. S. R. 66; Strong v. Phoenix Ins.
Note: 44 Am. Dec. 349.
Co., 62 Mo. 289, 21 Am. Rep. 417;
5. Cutler v. Cox, 2 Blackf. (Ind.)
Ashton v. Rochester, 133 N. Y. 187, 178, 18 Am. Dec. 152; Thomas v.
30 N. E. 965, 31 N. E. 334, 28 A. S. R. Thomas, 33 Neb. 373, 50 N. W. 170,
619 ; Allen v. International Text Book 29 A. S. R. 483. As to the general
Co., 201 Pa. St. 579, 51 Atl. 323, 88 principles of res judicata and the
A. S. R. 834 ; Warwick v. Underwood, effect of a former judgment, see supra,
3 Head (Tenn.) 238, 75 Am. Dec. 767; par. 429 et seq.
Hart v. Moulton, 104 Wis. 349, 80 N.
6. Williamson v. Foreman, 23 Ind.
W. 599, 76 A. S. R. 881.
540, 85 Am. Dec. 475.
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stitute a bar to the plaintiff's action.7 And a plea of res judicata
is fatally defective which contains no averment of a final judgment.8
In pleading judgments of courts of limited jurisdiction, it is also
necessary to state the facts on which they are founded; although as
to courts of general jurisdiction, such averments are not necessary.9
527. Reply to Plea.—If a plea of former judgment is interposed,
and the plaintiff admits the existence of the record, that ends the
matter, for the plea bars his suit; but if he wishes to deny it, he should
do so by replying that there is no such record, and praying that it be
inquired of by the record.10
528. Introduction of Judgment in Evidence by Plaintiff.—It
should be noted that a judgment may be pleaded or offered in evi
dence by the plaintiff instead of a defendant in a subsequent suit, in
order to show that a particular matter is res judicata.11 The class
of cases in which this most frequently occurs consists of suits on
judgments, and the effect given to the prior judgment as evidence in
such cases is fully considered elsewhere in the present article.12 Ac
cording to some decisions where the plaintiff has introduced a former
judgment in evidence, the defendant cannot take advantage of it by
way of estoppel if he has not pleaded it as such,18 but there is also
authority to the effect that the failure of a defendant to plead a
former judgment as res judicata does not estop him from setting up
that defense by motion, for judgment on the pleadings, if the plain
tiff sets up the former judgment in a reply.14
529. Proof of Existence of Judgment.—The customary method of
proving the existence of a judgment entered in another case is to
introduce in evidence an exemplification or transcript of the pro
ceedings in which such judgment was rendered,15 and a plea of
former judgment is established by the introduction of the record
of a judgment, an inspection of which discloses the fact that the
parties and the cause of action are the same as in the one pending.16
Judgments of foreign countries must be clothed with all the forms
required to prove their authenticity in the country in which they
are pronounced. Otherwise, copies of the same will not be considered
7. Holmes v. Broughton, 10 Wend.
11. Mortland v. Smith, 32 Mo. 225,
(N. Y.) 75, 25 Am. Dec. 536.
82 Am. Dec. 128.
8. Collins v. Metropolitan Life Ins.
12. See supra, par. 377 et seq.
Co., 232 111. 37, 83 N. E. 542, 122 A.
13. Wells v. Boston, etc., R. Co.,
S. R. 54, 13 Ann. Cas. 129, 14 L.R.A. 82 Vt. 108, 71 Atl. 1103, 137 A. S.
(N.S.) 356.
R. 987.
9. Butcher v. Brownsville Bank, 2
14. Collins v. Gleason, 47 Wash.
Kan. 70, 83 Am. Dec. 446.
62, 91 Pac. 566, 125 A. S. R. 891.
10. Davis v. Trump, 43 W. Va. 191,
15. Newcomb v. Newcomb, 108 Ky.
27 S. E. 397, 64 A. S. R. 849. As to 582, 57 S. W. 2, 51 L.R.A. 419.
pleas in actions on foreign judgments,
16. Moore v. Chattanooga Electric
see supra, par. 426. As to pleading R. Co., 119 Tenn. 710, 109 S. W. 497,
in general, see Pleading.
16 L.R.A.(N.S.) 978.
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authentic, and cannot be admitted in evidence in the tribunals of
a state.17 Such judgments are usually authenticated by an exem
plification under the great seal, by a copy proved to be a true copy
or by the certificate of an officer authorized by law, which certificate
must itself be properly authenticated.18 Where an instrument pur
ports to be an exemplification of a record in the court of a foreign
country, but does not contain intrinsic evidence of a judgment or
decree of that court, and it is not shown by extrinsic evidence that it
was in the form of a judgment or decree of such court, it has been
held to be inadmissible in evidence in this country.19 A full dis
cussion of the mode of proving a judgment, whether by the record
itself, or an exemplified copy or otherwise, is found elsewhere in
this work.20
530. Necessity of Producing Whole Record.—The whole record
must be introduced where a party intends to avail himself of a judg
ment or decree as an adjudication on the subject matter, and where
it is material for the record to show the jurisdiction of the court
rendering the decree.1 The same is true when the object is to show
the premises and grounds on which the judgment was based.2 Accord
ingly it has been held that an answer in chancery setting up, as a
defense, the dismissal of a former bill filed by the same complainants
is not sufficient unless the record be exhibited.8 But it has also been
held that a former adjudication in the same case may be availed of
by setting it up in the answer, without putting the record in evidence,
where the petition expressly makes all prior proceedings in the case
a part of itself, but omita to set them out, to avoid prolixity.4 The
general rule under consideration does not apply where a party seeks
merely to establish the fact that a judgment has been rendered. In
such case the judgment is admissible in evidence by itself.5 For
example, a judgment of distribution of a fund may be offered in
evidence by itself to corroborate the testimony of a particular dis
tributee that he was the owner of the property which had been
awarded him.6 Under this rule and exception a judgment entry
alone, unaccompanied by any part of the record or an explanation
of its absence, is not admissible in evidence, except to show the fact
17. Lorenz Succession, 41 La. Ann.
2. Gibson v. Robinson, 90 Ga. 756,
1091, 6 So. 886, 7 L.R.A. 265.
16 S. E. 969, 35 A. S. R. 250.
18. Church v. Hubbart, 2 Cranch
3. Bank of United States v. Beverly,
187, 2 U. S. (L. ed.) 249.
1 How. 134, 11 U. S. (L. ed.) 75.
19. Lorenz Succession, 41 La. Ann.
4. Dewey v. St. Albans Trust Co.,
1091, 6 So. 886, 7 L.R.A. 265.
60 Vt. 1, 12 Atl. 224, 6 A. S. R. 84.
20. See Evidence, vol. 10, p. 1121,
5. Gibson v. Robinson, 90 Ga. 756,
and Records.
16 S. E. 969, 35 A. S. R. 250; Mayer
1. Little v. Barlow, 37 Fla. 232, 20 v. Brensinger, 180 111. 110, 54 N. E.
So. 240, 53 A. S. R. 249; Mayer v. 159, 72 A. S. R, 196.
Brensinger, 180 111. 110, 54 N. E. 159,
6. Mayer v. Brensinger, 180 111. 110,
72 A. S. R. 196.
54 N. E. 159, 72 A. S. R. 196.
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of rendition, notwithstanding it emanates from a court of general
jurisdiction and contains general recitals of jurisdiction.7 The extent
to which it is necessary to offer the whole record in evidence may
depend on the practical question of the clearness of the judgment
under the particular facts of the case. Under circumstances in which
a plaintiff is entitled to show that he has brought suit against a third
person and failed to recover, it is proper for him to offer in evidence
not only the judgment in such prior case, but to exhibit the issue
formed by the pleadings in order that it may appear on what ground
the judgment went against him; and if these were too general in
form for that purpose, it may be proper for him to resort to the find
ings of fact, not as proof, however, of the facts stated therein, but as
evidence of the exact and particular ground of the judgment for the
defendant.8 Similarly, where a decree of court is a necessary link
in a chain of title in order to show the authority of a marshal to
make a deed of land, the decree is admissible in evidence without
the whole record, if the decree itself satisfactorily establishes the fact,
but if it does not do so, the record in full must be produced.9 It
may be said that ordinarily questions as to the effect of judgments
as res judicata cannot be decided from the judgment alone, but must
be determined by the aid of the entire record.10
531. Burden of Proof as to Identity of Issues.—If from the record
of a former recovery it appears that the cause of action is the same
as that subsequently sued on, the record may be prima facie evidence
that the claims are identical ; 11 and it has been said that when a
defendant has produced and placed in evidence the record of a
former judgment relied on in his plea of res judicata, he has made
out a prima facie case if it appears from an inspection of that record
with reasonable certainty that the parties to that case and the cause
of action there sued upon are the same as those in the case on trial.
It is only where these facts do not so appear that further evidence
is required to sustain the plea12 But where the record is such that
the issues in the second suit may not be the same as those decided
in the former action, the judgment will not constitute an estoppel
unless by pleading or proof the party asserting the estoppel estab
lishes the fact that the issue, question, or matter in dispute was
actually and necessarily litigated and determined in the former
action.18 In every such case the burden of proof that the prior
7. Clem v. Meserole, 44 Fla. 234, 32
11. Agnew v. McElroy, 10 Smedas
So. 815, 103 A. S. R. 145.
& M. (Miss.) 552, 48 Am. Dec. 772;
8. Hexter v. Bast, 125 Pa. St. 52, Phillips v. Berick, 16 Johns. (N. Y.)
17 Atl. 252, 11 A. S. R. 874.
136, 8 Am. Dec. 299.
9. Masters v. Varner, 5 Grat. (Va.)
12. Moore v. Chattanooga Electric
168, 50 Am. Dec. 114.
R. Co., 119 Tenn. 710, 109 S. W. 497,
10. Converse v. Sickles, 146 N. T. 16 L.R.A.(N.S.) 978.
200, 40 N. E. 777, 48 A. S. R. 790.
13. Commercial Pub. Co. v. Beck
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judgment disposed of the identical issues involved in the later suit
rests on him who invokes the doctrine of res judicata.14 The plain
tiff who brings a second action must not leave it to nice investigation
to see whether the two causes of action be the same, but it is his duty
to show beyond all controversy that the second is a different cause
of action from the first in which he failed.15 It seems that some
authorities hold that a former judgment is prima facie a bar on
every issue which appears from the record to have been involved,
and that it is incumbent on the adverse party, if the judgment is
general or otherwise indefinite on the subject, to show by extrinsic
evidence that the matters set up by him in the subsequent action
were not in fact adjudicated.16
532. Admissibility of Extrinsic Evidence to Explain Record.—
Ordinarily, the pleadings in a former suit when introduced in a
second action will show what was within the issues and determined
in the first suit,17 but it is a well settled general rule that extrinsic
or parol evidence is admissible to show what was involved, in the
issues and settled by the judgment in a former action, whenever the
record leaves these facts in uncertainty,18 provided that such evidence
with, 188 U. S. 567, 23 S. Ct. 382, 47 276, 25 S. Ct. 58, 49 U. S. (L. ed.)
U. S. (L. ed.) 598; Harrison v. Rem- 193; Everett v. Everett, 215 U. S.
ington Paper Co., 140 Fed. 385, 72 203, 30 S. Ct. 70, 54 U. S. (L. ed.)
C. C. A. 405, 5 Ann. Cas. 314, 3 L.R.A. 158; Water, etc., Co. v. Hutchinson,
(N.S.) 954; Broxton v. Nelson, 103 160 Fed. 41, 90 C. C. A. 547, 19
Ga. 327, 30 S. E. 38, 68 A. S. R. L.R.A.(N.S.) 219; Cook v. Field, 3
97; Draper v. Medlock, 122 Ga. 234, Ala. 5.3, 36 Am. Dec. 436; De Loach
50 S. E. 113, 2 Ann. Cas. 650 and Mill Mfg. Co. v. Little Rock Mill, etc.,
note, 69 L.R.A. 483; Slater v. Skirv- Co., 65 Ark. 467, 47 S. W. 118, 67
ing, 51 Neb. 108, 70 N. W. 493, 66 A. S. R. 942; Beronio v. Ventura
A. S. R. 444; Moore v. Chattanooga County Lumber Co., 129 Cal. 232, 61
Electric R. Co., 119 Tenn. 710, 109 Pac. 958, 79 A. S. R. 118; Little v.
S. W. 497, 16 L.R.A. (N.S.) 978.
Barlow, 37 Fla. 232, 20 So. 240, 53
Notes: 96 Am. Dec. 786; 29 A. S. A. S. R. 249; Draper v. Medlock, 122
R. 656: 44 A. S. R. 563.
Ga. 234, 50 S. E. 113, 2 Ann. Cas.
14. Thompson v. Washington Nat. 650, 69 L.R.A. 483; Irvin v. Spratlin,
Bank, 68 Wash. 42, 122 Pac. 606, 39 127 Ga. 240, 55 S. E. 1037, 9 Ann.
L.R.A.(N.S.) 972.
Cas. 341 and note; Herschbach v.
15. Agnew v. McElroy, 10 Smedes Cohen, 207 111. 517, 69 N. E. 932, 99
& M. (Miss.) 552, 48 Am. Dec. 772.
A. S. R. 233; Maize v. Bowman, 93
16. Note: 2 Ann. Cas. 656.
Ky. 205, 19 S. W. 589, 17 L.R.A.
17. Wright v. Griffey, 147 111. 496, 81; Emery v. Fowler, 39 Me. 326, 63
35 N. E. 732, 37 A. S. R. 228.
Am. Dec. 627 and note; Embden v.
18. Davis v. Brown, 94 U. S. 423, Lisherness, 89 Me. 578, 36 Atl. 1101,
24 U. S. (L. ed.) 204; Russell v. 56 A. S. R. 442; Bridge v. Gray, 14
Place, 94 U. S. 606, 24 U. S. (L. ed.) Pick. (Mass.) 55, 25 Am. Dec. 358;
214; Hornbuckle v. Stafford, 111 U. Eastman v. Cooper, 15 Pick. (Mass.)
S. 389, 4 S. Ct. 515, 28 U. S. (L. ed.) 276, 26 Am. Dec. 600; Dutton v. Wood468; De Sollar v. Hanscome, 158 U. man, 9 Cush. (Mass.) 255, 57 Am. Dec.
S. 216, 15 S. Ct. 816, 39 U. S. (L. ed.) 46; Sawyer v. Woodbury, 7 Gray
956; Fayerweather v. Ritch, 195 U. S. (Mass.) 499, 66 Am. Dec. 518;
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does not amount to a contradiction of the record of the judgment
or of recitals embodied in it.19 Under this principle, parol evidence
may be admissible in proper cases to identify the subject matter of a
prior suit,20 to show that in a prior action of trespass a question as
to the title or the boundaries was tried and determined,1 or to prove
that the validity of a deed was passed on in a prior suit between the
same parties.2 So, where the record fails to show the facts of an
agreement upon which a judgment of dismissal was entered, resort
may be had to extrinsic evidence.8 Likewise where several issues are
presented by the pleadings, and the record fails to show upon which
in fact the judgment was rendered, it is competent to show that fact
by evidence aliunde.4 Thus if in a former action the defendant
interposed two different pleas and recovered a general verdict, extrinsic
evidence would be admissible to show that the verdict was based on
one only of these pleas, and that the matter involved in the other
plea was not adjudicated.5 The admission of extrinsic evidence in
such cases is deemed to be for the purpose of explaining the record
and therefore is not considered as violating the rule against the conNashua, etc., R. Corp. v. Boston, etc.,
Notes: 96 Am. Dec. 785 et seq. ; 8
R. Corp., 164 Mass. 222, 41 N. E. A. S. R. 229; 44 A. S. R. 562, 571;
208, 49 A. S. R. 454; Short v. Taylor, 7 L.R.A. 580; 2 Ann. Cas. 655; 11
137 Mo. 517, 38 S. W. 952, 59 A. S. Eng. Rul. Cas. 234, 235.
R. 508 ; Haines v. Plinn, 26 Neb. 380,
19. Short v. Taylor, 137 Mo. 517,
42 N. W. 91, 18 A. S. B. 785; Atchison, 38 S. W. 952, 59 A. S. R. 508; Sanetc., R. Co. v. Forney, 35 Neb. 607, 53 ford v. Edwards, 19 Mont. 56, 47 Pac.
N. W. 585, 37 A. S. R. 450; Slater 212, 61 A. S. R. 482; Atchison, etc.,
v. Skirving, 51 Neb. 108, 70 N. W. R. Co. v. Forney, 35 Neb. 607, 53 N.
493, 66 A. S. B. 444; King v. Chase, W. 585, 37 A. S. B. 450; Lorillard
15 N. H. 9, 41 Am. Dec. 675 and note; v. Clyde, 122 N. Y. 41, 25 N. E. 292,
Gardner v. Buckbee, 3 Cow. (N. Y.) 19 A. S. R. 470 ; Underwood v. French,
120, 15 Am. Dec. 256; Wood v. Jack- 6 Ore. 66, 25 Am. Rep. 500.
son, 8 Wend. (N. Y.) 9, 22 Am. Dec.
20. Eastman v. Cooper, 15 Pick.
603; Young v. Rummell, 2 Hill (N. (Mass.) 276, 2G Am. Dec. 600; UnderY.) 478, 38 Am. Dec. 594 and note; wood v. French, 6 Ore. 66, 25 Am.
Doty v. Brown, 4 N. Y. 71, 53 Am. Rep. 500.
Dec. 350; Bell v. Merrifield, 109 N. Y.
1. Hersehbaeh v. Cohen, 207 111. 517,
202, 16 N. E. 55, 4 A. S. R. 436; 69 N. E. 932, 99 A. S. R. 233.
Ward v. Bovce, 152 N. Y. 191, 46 N.
2. Wood v. Jackson, 8 Wend. (N.
E. 180, 36 L.R.A. 549; German- Y.) 9, 22 Am. Dec. 603 and note.
American Title, etc., Co. v. Shallcross,
3. Turner v. Fleming, 37 Okla. 75,
147 Pa. St. 485, 23 Atl. 770, 30 A. S. 130 Pac. 551, Ann. Cas. 1915B 831,
R. 751 and note; Jones v. Weathersbee, 45 L.R.A. (N.S.) 265.
4 Strob. L. (S. C.) 50, 51 Am. Dec.
4. Draper v. Medlock, 122 Ga. 234,
653; Warwick v. Underwood, 3 Head 50 S. E. 113, 2 Ann. Cas. 650 and
(Tenn.) 238, 75 Am. Dec. 767; Parks note, 69 L.R.A. 483; Embden v. Lisherv. Moore, 13 Vt. 183, 37 Am. Dec. ness, 89 Me. 578, 36 Atl. 1101, 56 A.
589; Y.Th:te v. Simonds, 33 Vt. 178, S. R. 442.
78 Am. Dec. 620; Jerico v. Underbill, 5. Slater v. Skirving. 51 Neb. 108,
67 Vt. 85, 30 Atl. 690, 48 A. S. R. 70 N. W. 493, 66 A. S. R. 444.
804.
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tradiction of the record of a judgment by extraneous evidence.6 The
practical effect of the operation of the two rules is to impose the
limitation on extrinsic evidence to explain an ambiguous judgment
that such evidence must not be inconsistent with such judgment.7
' In other words while it is not permissible to introduce extrinsic evi
dence to vary or contradict a judicial record, parol or other extrinsic
evidence which is not in conflict with the record may be introduced
to aid and explain it by showing the precise questions which were
determined, or that certain questions were not passed upon, or other
wise clear up existing doubts.8 Extrinsic evidence cannot be received
for the purpose of showing that a particular matter, not in issue on
the record, was submitted to the consideration of the jury,9 nor will
parol evidence be admitted to prove that matters were disposed of
in an action which could not properly have been touched owing to
the pleadings, for this would be to contradict the record.10 On the
other hand, if judgment could not properly have been rendered
without a determination of a particular question, such as the validity
of a release, evidence cannot be introduced to the effect that, in decid
ing the case, the judge did not consider the validity of such release.11
And where it appears from the record of a cause that a question has
been presented and decided, extrinsic evidence is not admissible to
limit the effect of the record by proving that the parties on the trial
of the former action limited their controversy to certain specific prop
erty less than that which the record shows to have been in issue
between them. Hence, where the record shows an action to recover
the possession of land, and a verdict and judgment in favor of the
plaintiff for the whole, parol evidence is not admissible to prove that
the only question litigated was one of boundary, and that the title
to a part of the tract recovered was not submitted for decision nor
decided.12 If a defendant files two pleas, either of which would be
good if proved, and judgment is entered for plaintiff, the record
impliedly shows that both pleas must have been determined adversely
to defendant. Hence, to permit extrinsic evidence to show that one
plea was abandoned would not supplement the record, but would
contradict it, and would be inadmissible.18 Another limitation im
plied in the rule itself is that if there is no uncertainty or ambiguity
6. Embden v. Lisherness, 89 Me. N. W. 76, 133 A. S. R. 907.
578, 36 AtL 1101, 56 A. S. R. 442.
9. Manny v. Harris, 2 Johns. (N.
Note: 44 A. S. R. 562. '
Y.) 24, 3 Am. Dec. 386.
See supra, par. 373 et seq.
10. Note: 38 Am. Dec. 598.
7. Washington, etc., Steam Packet
11. Faverweather v. Ritch, 195 U.
Co. v. Sickles, 5 Wall. 580, 18 U. S. S. 276, 25 S. Ct. 58, 49 U. S. (L. ed.)
(L. ed.) 550; Haines v. Flinn, 26 Neb. 193.
380, 42 N. W. 91, 18 A. S. R. 785.
12. Freeman v. McAninch, 87 Tex.
8. Tarbox v. Hays, 6 Watts (Pa.) 132, 27 S. W. 97, 47 A. S. R. 79.
398, 31 Am. Dec. 478 and note; Mc13. Slater v. Skirving, 51 Neb. 108,
Pherson v. Swift, 22 S. D. 165, 116 70 N. W. 493, 66 A. S. R. 444.
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in a judgment no extrinsic evidence is admissible to show what was
decided.14 Thus where the question of identity may be determinable
by the record, the plaintiff will not be permitted to introduce parol
testimony to show that a different subject matter was, in fact, liti
gated.15 It should also be noted that since a judgment should speak
for iteelf, evidence aliunde of what a justice meant by the judgment
in a former action is improper.16 Nor does the rule go to the extent
of admitting evidence as to the secret deliberations of the jury, or
the grounds of their proceedings while engaged in making up their
verdict.17 It is elementary that if from the decree in a cause there
be uncertainty as to what was really decided, resort may be had to
the pleadings and to the opinion of the court in order to throw light
upon the subject.18
533. Functions of Court and Jury.—The legal force of a judgment
*nd record offered in evidence is a question of law which the court
should determine,19 and on request the court should give to the jury
instructions as to the proper effect of a prior judgment, the record
of which has been offered in evidence.20 The failure of a party to
insist on the conclusiveness of a judgment given in evidence until
near the close of the trial, and the introduction of other evidence,
besides the judgment, to the same point, does not preclude his right
to an instruction to the jury that the judgment is conclusive if such
is. its true legal effect.1 A court does not usurp the province of the
jury in rendering judgment upon the pleadings, which present the
questions whether the defendant was, as a matter of law, in privity
with the complainants in certain other proceedings in which judg
ments were rendered, or whether these judgments could be collaterally
attacked for the alleged insanity of the defendant.2 Where the
extrinsic evidence as to the identity of the cause of action in earlier
proceedings with that in a later suit being tried before a court and
jury is such that the court must submit the question to the jury as
a matter of fact, any other matters in defense or support of the
second action, as the case may be, should, as a general rule, be like
wise submitted to the jury upon proper instructions.8
14. Note: 96 Am. Dec. 785.
19. Young v. Byrd, 124 Mo. 590, 28
15. Broxton v. Nelson, 103 Ga. 327, S. W. 83, 46 A. S. E. 461.
30 S. E. 38, 68 A. S. R. 97.
20. Young v. Byrd, 124 ^tfo. 590, 28
16. Davie v. Davis, 108 N. C. 501, S. W. 83, 46 A. S. R. 461; Carpenter
13 S. E. 240, 23 A. S. R. 71.
v. Pier, 30 Vt. 81, 73 Am. Dec. 288.
17. Washington, etc., Steam Packet
1. Carpenter v. Pier, 30 Vt. 81, 73
Co. v. Sickles, 5 Wall. 580, 18 U. S. Am. Dec. 288.
(L. ed.) 550.
2. Souffront v. La Compagnie Des
Note : 44 A. S. R. 571.
Sucreries, etc., 217 U. S. 475, 30 S.
18. National Foundry, etc., Works Ct. 608, 54 U. S. (L. ed.) 846.
v. Oconto Water Supply Co., 183 U.
3. Note: 96 Am. Dec. 787.
S. 216, 22 S. Ct. I11, 46 U. S. (L. ed.)
157.
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IV.
V.
VI.
VII.
VTIL
IX.
X.
XL
XII.

Introductory
Matters of Law
Geography
Matters of History
Language
Phenomena of Life
Public Offices and Departments of Government
Courts and Judicial Proceedings
Corporations
Customs, Conditions and Duties
Scientific and Statistical Facts
Matters of Public Welfare

I. Introductory
1.
2.
3.
4.
5.
6.

Preliminary Observations
Statement of Rule
Judicial as Distinguished from Actual Knowledge
Discretion of Courts
Influence of Pleadings; Admissibility of Contradictory Evidence
Appellate Courts
II. Matters of Law

7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

In General
Supreme Law of the Land
Domestic Laws
Private Statutes
International Law; Foreign Laws
Laws of Sister State
The Common Law
Laws of Country under Common Government
State Laws in Federal Courts
Municipal Ordinances; Legislative Journals and Debates
Rules of Court; Administrative Rules and Regulations
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III. Geography
18.
19.
20.
21.
22.
23.
24.

In General
States
Cities, Towns and Villages Generally
Geography of Cities
Location of Towns and Post Offices
Rivers, Lakes and Subterranean Waters; Tidal Lands
Distances; Public Surveys
IV. Matters of History

25.
26.
27.
28.

In General
Wars
State, Local and Private History
Political, Financial and Ecclesiastical History
V. Language

29. Words and Phrases
30. Abbreviations
VI. Phenomena of Life
31.
32.
33.
34.
35.

Laws and Phenomena of Nature
Time and Its Incidents
Human and Animal Life
Vegetable Life; Laws of Husbandry
Mechanical Phenomena
VII. Public Offices and Departments of Government

36.
37.
38.
39.
40.
41.

In General
Officers of the Court
Local and Petty Officers; Elections
Signatures, Flags and Seals
Official Acts and Regulations
Legislative Department; Public Institutions
VIII. Courts and Judicial Proceedings

42.
43.
44.
45.

Facts Already Judicially Determined
Exceptions to General Rules
Judicial Records
Matters of Jurisdiction
IX. Corporations

46.
47.
48.
49.

Municipalities
Private Corporations
Railroad Business in General
Location and Equipment of Railroads; Time of Travel
1055

§ 1

.

JUDICIAL NOTICE

15 E. C. L.

X. Customs, Conditions and Duties
50.
51.
52.
53.
54.

General and Local Customs
Business Customs, Methods and Conditions
Nature and Duties of Employments
Social and Political Conditions
Ecclesiastical Matters
XI. Scientific and Statistical Facts

55. Science in General
56. Statistics; Money
57. Matters of Art and Skill
XII. Matters of Public Welfare
58.
59.
60.
61.
62.

Public Health
Intoxicating Liquors Generally
Beer; Less Common Intoxicants
Tobacco
Dangerous Instruments

I. Introductory
1. Preliminary Observations.—It is a constituent part of the judi
cial system that the judge sees only with judicial eyes, and knows
nothing respecting any particular case of which he is not informed
judicially.1 When a cause is presented at the bar for trial, the court
and jury are generally presumed to be uninformed concerning the
facts involved,2 and it is incumbent upon the litigant parties to estab
lish by evidence the facts relied upon by them respectively.? There
are, however, many facts which need not be proved, since they are
"judicially noticed" by the court and jury.4 Judicial notice of such
1. United States v. Wilson, 7 Pet. People, 189 111. 165, 59 N. E. 494,
150, 8 U. S. (L. ed.) 640.
82 A. S. E. 433 and note; Lanfear v.
2. United States v. Wilson, 7 Pet. Mestier, 18 La. Ann. 497, 89 Am. Dee.
150, 8 U. S. (L. ed.) 640.
658 and note; Line v. Line, 119 Md.
Note: 89 Am. Dec. 663.
403, 86 Atl. 1032, Ann. Cas. 1914D
3. Hunter v. State, 18 Tex. App. 192; Luce v. Dorchester Mut. Fire
444, 51 Am. Rep. 319.
Ins. Co., 105 Mass. 297, 7 Am. Rep.
Note: 89 Am. Dec. 663.
522; Redell v. Moores, 63 Neb. 219,
4. Peyroux v. Howard, 7 Pet. 324, 88 N. W. 243, 93 A. S. R. 431, 55
8 U. S. (L. ed.) 700; Wilson v. Shaw, L.R.A. 740; Viemeister v. White, 179
204 U. S. 24, 27 S. Ct. 233, 51 U. S. N. Y. 235, 103 A. S. R. 859, 1 Ann.
(L. ed.) 351; Green v. Limeville Drug Cas. 334, 70 L.R.A. 796; Harper
Co., 150 Ala. 112, 43 So. 216, 124 Furniture Co. v. Southern Exp. Co.,
A. S. R. 17 and note; Coulin v. 144 N. C. 639, 57 S. E. 458, 12 Ann.
San Francisco, 99 Cal. 17, 33 Pac. Cas. 924 and note; Wilson v. Van Leer,
753, 37 A. S. R. 17, 21 L.R.A. 474; 127 Pa. St. 371, 17 Atl. 1097, 14 A.
Rogers v. Cady, 104 Cal. 288, 38 Pac. S. R. 854; Gulf v. State, 72 Tex. 404,
81, 43 A. S. R. 100; Gunning v. 10 S. W. 81, 13 A. S. R. 815, 1
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facts takes the place of proof and is of equal force. It displaces evi
dence since it stands for the same thing.5 Moreover, the importance
of the subject of judicial notice can hardly be overestimated, for there
is no case in which there are not some matters which fall within the
judicial cognizance of the tribunal before which it is tried,6 the very
law itself which is administered by the forum being a subject of
judicial notice.7 Other subjects of judicial cognizance, as is shown
in this article, are legislative, political, historical, geographical, com
mercial, scientific, and artistic, in addition to a wide range of mattors, arising in the ordinary course of nature, or the general current
of human affairs, which rest entirely upon acknowledged notoriety
for their claims to judicial recognition.8 Judicial knowledge will
be continually extended too, so as to keep pace with the advance of
art, science and general knowledge.9 And it is proper to observe that
judicial notice is based upon very obvious reasons of convenience
and expediency, it operating to save the time, trouble, and expense
which would be lost in establishing in the ordinary way facte which
do not admit of contradiction.10
2. Statement of Rule.—It may be stated generally with regard to
the question as to what matters are properly of judicial cognizance
that, while the power of judicial notice is to be exercised with
caution,11 courts should take notice of whatever is or ought to be
generally known, within the limits of their jurisdiction,12 for justice
L.R.A. 849; Huuter v. State, 18 Tex. 18 S. Ct. 83, 42 U. S. (L. ed.) 456;
App. 444, 51 Am. Rep. 319.
Illinois v. Pease, 207 U. S. 100, 28 S.
Note: 11 Am. Dec. 780.
Ct. 58, 52 U. S. (L. ed.) 121; People
5. State v. Main, 09 Conn. 123. 37 v. Illinois Cent. R. Co., 233 111. 378,
Atl. 80, 61 A. S. R. 30, 36 L.R.A. 84 N. E. 368, 122 A. S. R. 181, 13
623; Gay v. Eugene, 53 Ore. 289, 100 Ann. Cas. 285, 16 L.R.A.(N.S.) 604;
Pa<-. 306, 18 Ann. Cas. 188.
Carr v. Jeft'ersonville First Nat. Bank,
6. Brown v. Piper, 91 U. S. 37, 23 35 Ind. App. 216, 73 N. E. 947, 111
U. S. (L. ed.) 200.
A. S. R, 159 ; Wood v. Fowler, 26 Kan.
Note: 89 Am. Dee. 663.
682, 40 Am. Rep. 330; Johnson v.
- 7. Notes: 89 Am. Dec. 603; 124 Kansas Natural Gas Co., 90 Kan. 565,
A. S. R. 17.
,
135 Pae. 589, Ann. Cas. 1915B 549
8. Note: 89 Am. Dec. 664.
and note; Lanfear v. Mestier, 18 La.
9. Moreno v. State, 64 Tex. Crim. Ann. 497, 89 Am. Dec. 658 and note:
GGO, 143 S. W. 156, Ann. Cas. 1914C Luce v. Dorchester Mut. Fire Ins. Co.,
863.
105 Mass. 297. 7 Am. Rep. 522; St.
10. Note: 89 Am. Dec. 663.
Louis v. Liessing, 190 Mo. 464, 89
11. Note: 124 A. S. R. 26.
S. W. 011, 109 A. S. R. 774, 4 Ann.
12. Pevroux v. Howard, 7 Pet. 324, Cas. 112, 1 L.R.A.(N.S-) 918; Redell
8 U. S. (L. ed.) 700; Brown v. Piper, v. Moores, 63 Neb. 219, 88 N. W. 243,
91 U. S. 37, 23 U. S. (L. ed.) 200; 93 A. S. R. 431, 55 L.R.A. 740; BabPatts v. Creamer, 155 U. S. 597, 15 bage v. Powers, 130 N. Y. 281, 29 N.
S. Ct. 194, 39 U. S. (L. ed.) 275; E. 132, 14 L.R.A. 398: Viemeister v.
Brown v. Spilman. 155 U. S. 605, 15 White, 179 N. Y. 235, 72 N. E. 97.
S. Ct. 245. 39 U. S. (L. ed.) 304; Un- 103 A. S. R. 859, 1 Ann. Cas. 334,
derhill v. Hernandez, 168 U. S. 250, 70 L.R.A. 796; Harper Furniture Co.
R . C. L. Vol. XV.—67.
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does not require that courts profess to be more ignorant than the rest
of mankind.18 This rule enumerates three material requisites:
1. The matter of which a court will take judicial notice must be a
matter of common and general knowledge.14 The fact that the belief
is not universal, however, is not controlling,15 for there is scarcely
v. Southern Express Co., 144 N. C. (L. ed.) 275; McDonald v. Chemical
639, 57 S. E. 458, 12 Ann. Cas. 924 Nat. Bank, 174 U. S. 610, 19 S. Ct.
and note; Ex parte Hawley, 22 S. D. 787, 43 U. S. (L. ed.) 1106; Louisville
23, 115 N. W. 93, 15 L.R.A.(N.S.) Trust Co. v. Louisville, etc., R. Co.,
138; Kellogg v. Finn, 22 S. D. 578, 174 U. S. 674, 19 S. Ct. 827, 43 U. S119 N. W. 545, 18 Ann. Cas. 363, 133 (L. ed.) 1130; Levy v. United States,
A. S. R. 945; Moreno v. State, 64 Tex. 177 U. S. 621, 20 S. Ct. 797, 44 U. S.
Crim. 660, 143 S. W. 156, Ann. Cas. (L. ed.) 914; Jacobson v. Massachu1914C 863; Ex parte Botts, 69 Tex. setts, 197 U. S. 11, 25 S. Ct. 358, 49
Crim. 161, 154 S. W. 221, 44 L.R.A. U. S. (L. ed.) 643, 3 Ann. Cas. 765;
(N.S.) 629; State v. Bates, 22 Utah Waters-Pierce Oil Co. v. Deselms, 212
65, 61 Pac. 905, 83 A. S. R. 768; U. S. 159, 29 S. Ct. 270, 53 U. S. (L.
Bishop v. Readsboro Chair Mfg. Co., ed.) 453; South, etc., R. Co. v. Wood,
85 Vt. 141, 81 Atl. 454, Ann. Cas. 74 Ala. 449, 49 Am. Rep. 819; Savan1914B 1163, 36 L.R.A.(N.S.) 1171; nah v. Jordan, 142 Ga. 409, 83 S. E.
Harris v. Cameron, 81 Wis. 239, 51 109, L.R.A.1915C 741 ; State v. LouisN. W. 437, 29 A. S. R. 891; Inter- ville, etc., R. Co., 177 Ind. 553, 96 N.
national Harvester Co. v. Industrial E. 340, Ann. Cas. 1914D 1284; State
Commission, 157 Wis. 167, 147 N. W. v. Price, 12 Gill & J. (Md.) 260, 37
53, Ann. Cas. 1916B 330.
Am. Dec. 81; Holmes v. Detroit, 120
Notes: 11 Am. Dec. 780; 49 Am. Mich. 226, 79 N. W. 200, 77 A. S. R.
Rep. 201; 124 A. S. R. 24; 12 Ann. 587, 45 L.R.A. 121; Redell v. Moores,
Cas. 927.
63 Neb. 219, 88 N. W. 243, 93 A. S.
13. Gay's Gold, 13 Wall. 358, 20 R. 431, 55 L.R.A. 740; Rochester v.
U. S. (L. ed.) 606; Jacobson v. Mass- Macaulev-Fien Milling Co., 199 N. Y.
achusetts, 197 U. S. 11, 25 S. Ct. 358, 207, 92 N. E. 641, 32 L.R.A. (N.S.)
49 U. S. (L. ed.) 643, 3 Ann. Cas. 554 ; Harper Furniture Co. v. Southern
765; State v. Louisville, etc., R. Co., Exp. Co., 144 N. C. 639, 57 S. E.
177 Ind. 553, 96 N. E. 340, Ann. Cas. 458, 12 Ann. Cas. 924; Lewis v. Mont1914D 1284; State v. Price, 12 Gill & gomery Supply Co., 59 W. Va. 75, 52
J. (Md.) 260. 37 Am. Dec. 81; Walch S. E. 1017, 4 L.R.A.(N.S.) 132; Jartis
v. Pulitzer Pub. Co., 250 Mo. 142, 157 v. Robinson, 21 Wis. 523, 94 Am. Dec.
S. W. 326, Ann. Cas. 1914C 985; 560; Briffit v. State, 58 Wis. 39, 16
Redell v. Moores, 63 Neb. 210, 88 N. N. W. 39, 46 Am. Rep. 621; State v.
W. 243, 93 A. S. R. 431, 55 L.R.A. District Board, etc., 76 Wis. 177, 44
740; Rowland v. Miller, 139 N. Y. N. W. 967, 20 A. S. R. 41, 7 L.R.A.
93, 34 N. E. 765, 22 L.R.A. 182; 330; Jackson v. Wisconsin Tel. Co., 88
Fleischman v. Southern Rv„ 76 S. C. Wis. 243, 60 N. W. 430, 26 L.R.A.
237, 56 S. E. 974, 9 L.R.A. (N.S.) 101; International Harvester Co. v.
519; Jarvis v. Robinson, 21 Wis. 523, Industrial Commission, 157 Wis. 167,
94 Am. Dec. 560.
147 N. W. 53, Ann. Cas. 1916B 330.
14. Pevroux v. Howard, 7 Pet. 324,
Notes: 89 Am. Dec. 663; 124 A. S.
8 U. S. (L. ed.) 700; Gay's Gold, 13 R. 24.
Wall. 358, 20 U. S. (L. ed.) 606: King
15. Topeka v. Stevenson, 79 Kan.
v. Gallun, 109 U. S. 99, 3 S. Ct. 85, 394, 99 Pac. 589, 131 A. S. R. 297,
27 U. S. (L. ed.) 870; Phillips v. De- 17 Ann. Cas. 491; Viemeister v. White,
troit, 111 U. S. 604, 4 S. Ct. 580, 28 179 N. Y. 235, 72 N. E. 97, 103 A.
U. S. (L. ed.) 532; Potts v. Creager, S. R. 859, 1 Ann. Cas. 334, 70 L.R.A.
155 U. S. 597, 15 S. Ct. 194, 39 U. S. 796.
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any belief that is accepted by everyone. Courts take judicial notice
of those things which are common knowledge to the majority of
mankind,16 or to those persons familiar with the particular mat
ter in question.17 But matters of which court have judicial knowl
edge are uniform and fixed, and do not depend upon uncertain
testimony ; 18 as soon as a circumstance becomes disputable, it ceases
to fall under the head of common knowledge, and so will not be
judicially recognized.19 2. A matter properly a subject of judicial
notice must be "known," that is, well established and authoritatively
settled, not doubtful or uncertain.20 In every instance the test is
whether sufficient notoriety attaches to the fact involved as to make
it safe and proper to assume its existence without proof.1 In harmony
16. Moler v. Whisman, 243 Mo. 571, 8 17. S. (L. ed.) 700; Gay's Gold, 13
147 S. W. 985, Ann. Cas. 1913D 392, Wall. 358, 20 U. S. (L. ed.) 606;
40 L.R.A.(N.S.) 629.
King v. Gallun, 109 U. S. 99, 3 S. Ct.
17. Topeka v. Stevenson, 79 Kan. 85, 27 U. S. (L. ed.) 870; Phillips v.
394, 99 Pac. 589, 131 A. S. R. 297, 17 Detroit, 111 U. S. 604, 4 S. Ct. 580,
Ann. Cas. 491.
28 U. S. (L. ed.) 532; Potts v. Creager,
18. Rogers v. Cady, 104 Cal. 288, 155 U. S. 597, 15 S. Ct. 194, 39 U. S.
38 Pac. 81, 43 A. S. R. 100; Chicago, (L ed.) 275; McDonald v. Chemical
etc., R. Co. v. Champion, (Ind.) 32 Nat. Bank, 174 U. S. 610, 19 S. Ct.
N. E. 874, 23 L.R.A. 861; Gulf, etc., 787, 43 U. S. (L. ed.) 1106; LouisR. Co. v. State, 72 Tex. 404, 10 S. W. ville Trust Co. v. Louisville, etc., R.
81, 13 A. S. R. 815, 1 L.R.A. 849.
Co., 174 U. S. 674, 19 S. Ct. 827, 43
19. Kinney v. Koopman, 116 Ala. U. S. (L. ed.) 1130; Levy v. United
310, 22 So. 593, 67 A. S. R. 119, 37 States, 177 U. S. 621, 20 S. Ct. 797, 44
L.R.A. 497; Chicago, etc., R. Co. v. U. S. (Led.) 914; Tarpey v. Madsen,
Champion, (Ind.) 32 N. E. 874, 23 178 U. S. 215, 20 S. Ct. 849, 44 U. S.
L.R.A. 861; Gulf, etc., R. Co. v. State, (L. ed.) 1042; Jacobson v. Massachu72 Tex. 404, 10 S. W. 81, 13 A. S. setts, 197 U. S. 11, 25 S. Ct. 358, 49
R. 815, 1 L.R.A. 849; Marks v. Sul- U. S. (L. ed.) 643, 3 Ann. Cas. 765;
livan, 9 Utah 12, 33 Pac. 224, 20 Waters-Pierce Oil Co. v. Deselms, 212
L.R.A. 590.
U. S. 159, 29 S. Ct. 270, 53 U. S. (L.
20. Peyroux v. Howard, 7 Pet. 324, ed.) 453; South, etc., R. Co. v. Wood,
8 U. S. (L. ed.) 700; Rogers v. Cady, 74 Ala. 449, 49 Am. Rep. 819; Savan104 Cal. 288, 38 Pac. 81, 43 A. S. R. nah v. Jordan, 142 Ga. 409, 83 S. E.
100; Chicago, St. Louis, etc., R. Co. 109, L.R.A.1915C 741; Hart v. Washv. Champion, (Ind.) 32 N. E. 874, 23 ington Park Club, 157 111. 9, 41 N. E.
L.R.A. 861; Baxter v. McDonnell, 155 620, 48 A. S. R. 298, 29 L.R.A. 492;
N. Y. 83, 49 N. E. 667, 40 L.R.A. 670 ; Carr v. Jeffersonville First Nat. Bank,
Viemeister v. White, 179 N. Y. 235, 35 Ind. App. 216, 73 N. E. 947, 111
72 N. E. 97, 103 A. S. R. 859, 1 Ann. A. S. R. 159; State v. Louisville, etc.,
Cas. 334, 70 L.R.A. 796; Gulf, etc., R. Co., 177 Ind. 553, 96 N: E. 340,
R. Co. v. State, 72 Tex. 404, 10 S. W. Ann. Cas. 1914D 1284; State v. Price,
81, 13 A. S. R. 815, 1 L.RA. 849; 12 Gill & J. (Md.) 260, 37 Am. Doc.
Marks v. Sullivan, 9 Utah 12, 33 Pac. 81 ; Gaynor v. Old Colony, etc., R. Co.,
224, 20 L.R.A. 590; International 100 Mass. 208, 97 Am. Dec. 96 ; Holmes
Harvester Co. v. Industrial Commis- v. Common Council of Detroit, 120
sion, 157 Wis. 167, 147 N. W. 53, Ann. Mich. 226, 79 N. W. 200, 77 A. S. R.
Cas. 1916B 330.
587, 45 L.R.A. 121; Attorney General
Note : 89 Am. Dec. 663.
v. Pingree, 120 Mich. 550, 79 N. W.
1. Peyroux v. Howard, 7 Pet. 324, 814, 46 L.R.A. 407; State v. Mrorirski,
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with that view it has been said that courts must "judicially recognize
whatever has the requisite fsertainty and notoriety in every field of
knowledge, in every walk of practical life." 2 3. A matter to be
within judicial cognizance must be known "within the limits of the
jurisdiction of the court." 8 Thus, for example, foreign laws are not
generally judicially noticed.4
3. Judicial as Distinguished from Actual Knowledge.—Judicial
knowledge in any case is by no means determined or limited by the
knowledge of the particular judge or court.5 Where a judge is
personally conversant with a fact which is judicially cognizable, proof
thereof is of course not required.* But judicial notice is taken only
of those matters which are "commonly" known.7 And therefore
individual and extrajudicial knowledge on .the part of a jndge will
not dispense with proof of facts not judicially cognizable and cannot
be resorted to for the purpose of supplementing the record.8 On the
other hand, it is not essential that matters of judicial cognizance be
actually known to the judge. If they are proper subjects of judicial
knowledge, the judge may inform himself in any way which may
59 Minn. 465, 61 N. W. 560, 27 L.R.A. ed.) 191; Brown v. Piper, 91 U. S.
70, Redell v. Moores, 63 Neb. 219, 88 37, 23 U. S. (L. ed.) 200; Nix v.
N. W. 243, 93 A. S. R. 431, 55 L.R.A. Hedden, 149 U. S. 304, 13 S. Ct. 881,
740; Wells v. Jackson Iron Mfg. Co., 37 U. S. (L. ed.) 745; Neville v. Ken47 N. H. 235, 90 Am Dec. 575; Hunter ney, 125 Ala. 149, 28 So. 452, 82 A.
v. New York, etc., R. Co., 116 N. Y. S. R. 230; Romano v. Birmingham
615, 23 N. E. 9, 6 L.R.A. 246; Roches- Ry., L., etc., Co., 182 Ala. 335, 62 So.
ter v. Macauley-Fien Milling Co., 199 677, Ann. Cas. 1915D 776, 46 L.R.A.
N. Y. 207, 92 N. E. 641, 32 L.R.A. (N.S.) 642; Crawfordsville v. Braden,
(N.S.) 554; Harper Furniture Co. v. 130 Ind. 149, 28 N. E. 849, 30 A. S.
Southern Exp. Co., 144 N. C. 639. 57 R. 214, 14 L.R.A. 268; New Orleans
S. E. 458, 12 Ann. Cas. 924; Power
v. Ripley, 5 La. 121, 25 Am. Dec. 175:
Bowdle, 3 N. D. 107, 54 N. W. 404, Prince v. Skillin, 71 Me. 361, 36 Am.
44 A. S. R. 511, 21 L.R.A. 328; Lewis Rep. 325; Viemeister v. White, 179 N.
v. Montgomery Supply Co., 59 W. Ya. Y. 235, 72 N. E. 97, 103 A. S. R. 859.
75, 52 S. E. 1017, 4 L.RJL(N.S.) 1 Ann. Cas. 334, 70 L.R.A. 796; Myers
132; Jarvis v. Robinson, 21 Wis. 523. v. State, 46 Ohio St. 473, 22 N. E. 43,
94 Am. Dec. 560; Brifflt v. State, 58 15 A. S. R. 638; Scott v. Astoria R.
Wis. 39, 16 N. W. 39, 46 Am. Rep. Co., 43 Ore. 26, 72 Pac. 594, 99 A. S.
621; State v. District Board, etc., 18 R. 710, 62 L.R.A. 543.
Wis. 177, 44 N. W. 967, 20 A. S. R. Notes: 89 Am. Dec. 663; 124 A. S.
41. 7 L.R.A. 330; Jackson v. Wis- R. 23; Ann. Cas. 1914A 34.
consin Tel. Co., 88 Wis. 243, 60 N. W. 6. Note: 124 A. S. R. 23.
430, 26 L.R.A. 101.
7. See supra, par. 2.
2. Salt Lake City v. Robinson, 39 8. Brown v. Piper, 91 U. S. 37, 23
Utah 260, 116 Pae. 442, Ann. Cas. U. S. (L. ed.) 200; 'Romano v. Binn1913E 61, 35 L.R.A. (N.S.) 610.
ingham Ry., L, etc., Co., 182 Ala. 335,
3. Note: 89 Am. Dec. 663.
62 So. 677, Ann. Cas. 1915D 776, 46
4. Note: 89 Am. Dec. 663.
L.R.A.(N.S-) 642; New Orleans v.
5. United States v. Arredondo, 6 Ripley, 5 La. 121, 25 Am. Dec. 175.
Pet. 691, 8 U. S. (L. ed.) 547: The Notes: 89 Am. Dec. 664; 124 A. S.
Montello, 11 Wall. 411, 20 U. S. (L. R. 23; Ann. Cas. 1914A 34.
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seem best to his discretion, and act accordingly .• Judges may refresh
their memories on matters properly subject to judicial notice from
encyclopedias, dictionaries or other publications, but the mere appear
ance of facts therein does not entitle them to judicial notice, unless
they, are such as to be part of the common knowledge.10 So it is
perfectly proper to receive evidence as to facts that will be judicially
noticed, when it is received merely as an aid to the memory and
understanding of the court.11
4. Discretion of Courts.—The doctrine of judicial notice is often
stated in the books as a rule dispensing with proof, or with averment,
or both, on certain subjects.12 With regard to general public statutes,
or the general rules of law of the state where the court is, there is no
objection to this definition, for the court is bound to take notice of
the law.18 But with respect to all matters of fact, the rule as to
judicial notice is necessarily based on an essentially different principle,
for the court is not generally bound to take notice of those matters
of fact of which it may take notice.14 Whether it does so or not often
depends upon the character of the case, (he circumstances connected
with it, and the disposition of the trial judge; in other words, the
question whether this or that matter of fact will be judicially known
in any particular case is very largely discretionary with the court.15
This is proven by the fact that the cases are very rare where a decision
has been reversed because the trial court declined to take judicial
9. United States v. Arredondo, 6 13 S. Ct. 881, 37 U. S. (L. ed.) 745;
Pet. 691, 8 U. S. (L. ed.) 547; The State v. Wilhite, 132 la. 226, 109 N.
Montello, 11 Wall. 411, 20 U. S. (L. W. 730, 11 Ann. Cas. 180.
ed.) 191; Nix v. Hedden, 149 U. S.
12. Neville v. Kenney, 125 Ala. 149,
304, 13 S. Ct. 881, 37 U. S. (L. ed.) 28 So. 452, 82 A. S. R. 230; Line v.
745; Underhill v. Hernandez, 168 U. Line, 119 Md. 403, 86 Atl. 1032, Ann.
S. 250, 18 S. Ct. 83, 42 U. S. (L. ed.) Cas. 1914D 192.
456; Rogers v. Cady, 104 Cal. 288, 38
Note: 124 A. S. R. 21.
Pac. 81, 43 A. S. R. 100; State v. Wil13. Holley v. Holley, Litt. Sel. Cas.
hite. 132 la. 226, 109 N. W. 730, 11 (Kv.) 505, 12 Am. Dec. 342; Towson
Ann. Cas. 180; Line v. Line, 119 Md. v. Havre-de Grace Bank, 6 Har. & J.
403, 86 Atl. 1032, Ann. Cas. 1914D (Md.) 47, 14 Am. Dec. 254.
192; Prince v. Skillin, 71 Me. 361, 36
Note: 124 A. S. R. 21.
Am. Rep. 325 ; Swinnerton v. Columbia
14. Waters-Pierce Oil Co. v. DeIns. Co., 37 N. Y. 174, 93 Am. Dec. selms, 212 U. S. 159, 29 S. Ct. 270, 53
560; Viemeister v. White, 179 N. Y. U. S. (L. ed.) 453; Hunter v. New
235. 72 N. E. 97, 103 A. S. R. 859, 1 York, etc., R. Co., 116 N. Y. 615, 23
Ann. Cas. 334, 70 L.R.A. 796; Scott N. E. 9, 6 L.R.A. 246.
v. A.storia R. Co., 43 Ore. 26, 72 Pac.
Note: 124 A. S. R. 21, 24.
594, 99 A. S. R. 710, 62 L.R.A. 543;
15. Hunter v. New York, etc., R.
Bryan v. Beckley, Litt. Sel. Cas. (Ky.) Co., 116 N. Y. 615, 23 N. E. 9, 6
100, 12 Am. Dec. 276.
L.R.A. 246; Harris v. Cameron, 81
Notes: 89 Am. Dec. 664; 12 Ann. Wis. 239, 51 N. W. 437, 29 A. S. R.
Cas. 927.
891.
10. Note: 124 A. S. R. 27.
Note: 124 A. S. R. 21, 24.
11. Nix v. Hedden, 149 U. S. 304,
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notice of matters of fact without proof.16 Nor is this surprising, for,
as judicial notice of a fact takes the place of proof and is of equal
force,17 the law which allows the court to act upon the existence of
facts not proven should be applied with great caution, and should
never be extended to facts about which any reasonable doubt exists.18
Therefore decisions on particular points are of little value as prece
dents, for time, place and circumstances must all be taken into con
sideration. The decisions are generally valuable as precedents only
in so far as they lay down general guiding principles.19 But there
are some cases in which the duty of the court to take judicial notice
of certain facts has been stated in mandatory language.20
5. Influence of Pleadings; Admissibility of Contradictory Evi
dence.—The general rule is that judicial notice is not dependent upon
the pleadings in the case 1 and that matters of common knowledge
may receive the same recognition, both in the courts of original and
appellate jurisdiction, that they would have received if formally
proved and made a part of the record.2 This rule is of practical value
in the law of appeal, where, the evidence is clearly insufficient to
support the judgment, for the missing links in the testimony may
be supplied by judicial knowledge.8 But the right of a court to act
upon what is in point of fact known to it must be subordinate to
those requirements of form and orderly communication which regu
late the mode of bringing controversies into court, and of stating and
conducting them,4 and hence it has been held that judicial knowl
edge could not be resorted to to raise controversies not presented by
the record.5 Since judicial notice is not generally dependent on the
pleadings, it has been held that matters properly subject thereto are
not affected by a demurrer. In such case the demurrer is not taken
to admit anything that is contrary to the judicial knowledge of the
16. Note: 124 A. S. R. 22.
965; Hunter v. New York, etc., R. Co.,
17. See supra, par. 1.
116 N. Y. 615, 23 N. E. 9, 6 L.R.A.
18. Note: 124 A. S. R. 22.
246; Lewis v. Montgomery Supply Co.,
19. Harper Furniture Co. v. South- 59 W. Va. 75, 52 S. E. 1017, 4 L.R.A.
ern Exp. Co., 144 N. C. 639, 57 S. E. (N.S.) 132.
458, 12 Ann. Cas. 924.
3. Hunter v. New York, etc., R. Co.,
20. Prince v. Skillin, 71 Me. 361, 36 116 N. Y. 615, 23 N. E. 9, 6 L.R.A.
Am. Rep. 325; Gaynor v. Old Colony, 246.
etc., R. Co., 100 Mass. 208, 97 Am.
4. Arkansas v. Kansas, etc., Co., 183
Dec. 96; Power v. Bowdle. 3 N. D. U. S. 185, 22 S. Ct. 47, 46 U. S. (L.
107, 54 N. W. 404, 44 A. S. R. 511, ed.) 144; Mutual Life Ins. Co. v.
21 L.R.A. 328.
McGrew, 188 U. S. 291, 23 S. Ct. 375,
1. French v. State, 146 Cal. 604, 47 U. S. (L. ed.) 480, 63 L.R.A. 33.
80 Pac. 1031, 2 Ann. Cas. 756, 69
5. Mountain View Min., etc., Co. v.
L.R.A. 556; Butschkowski v. B-recks, McFadden, 180 U. S. 533, 21 S. Ct.
94 Neb. 532, 143 N. W. 923, Ann. 488, 45 U. S. (L. ed.) 656; Mutual
Cas. 1915C 965.
Life Ins. Co. v. McGrew, 188 U. S.
2. Butschkowski v. Brecks, 94 Neb. 291, 23 S. Ct. 375, 47 U. S. (L. ed.)
532, 143 N. W. 923, Ann. Cas. 1915C 480, 63 L.R.A. 33.
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court.6 Inasmuch as courts take notice of those circumstances only
that are generally known,7 it is usually held that when a fact is a
fit subject for judicial notice, evidence cannot be received to deny its
existence, for then there would be the anomaly of an indisputable
fact being disputed.8 On the other hand the view has been taken
that the effect of judicially noticing a given circumstance is merely
to relieve the party who should have proved its existence of that
duty, the adverse party being at liberty to introduce evidence to the
contrary.9
6. Appellate Courts.—A higher court on appeal will take judicial
cognizance of any matter of which the court of original jurisdiction
might take notice.10 But what the original court cannot judicially
notice the appellate court cannpt notice when sitting in review.11
Where a party relies on the judicial knowledge of the trial judge as
to local conditions he 'must in some form procure that knowledge
to be brought into the record, so that an appellate court may rely
on it,12 for the general rule is that if the attention of the trial court
is not called to a fact within its judicial knowledge and such fact is
not judicially noticed, the appellate court will not take judicial notice
of it.18 The presumption is always in favor of the validity of the
decision of the lower court, however, and if proceedings are irregular
on their face, the appellate court will presume where possible that
the irregularity was cured by judicial notice of the record taken by
the lower court.14 In several cases too appellate courts, without
attempting to lay down any rule on the subject, have recognized facts
which had been ignored by the trial court,15 and certain it is that
6. French v. State, 146 Cal. 604,
11. Yates v. Milwaukee, 10 Wall.
80 Pac. 1031, 2 Ann. Cas. 756, 69 497, 19 U. S. (L. ed.) 984; Hunt v.
L.R.A. 556.
Johnson, 44 N. Y. 27, 4 Am. Rep. 631;
7. See supra, par. 2.
Woodsman v. Metropolitan St. R. Co.,
8. Nix v. Hedden, 149 U. S. 304. 13 224 Mo. 685, 123 S. W. 820, 20 Ann.
S. Ct. 881, 37 U. S. (L. ed.) 745; Cas. 1039, 30 L.R.A.(N.S.) 931.
State v. Bailey, 16 Ind. 46, 79 Am.
Notes: 29 L.R.A.(N.S.) 905; Ann.
Dec. 405; Com. v. Pear, 183 Mass. Cas. 1913A 141.
242, 66 N. E. 719, 67 L.R.A. 935;
12. Line v. Line, 119 Md. 403, 86
People v. Detroit United Ry., 134 Atl. 1032, Ann. Cas. 1914D 192; SlawMich. 682, 97 N. W. 36, 104 A. S. R. son v. Goodrich Transp. Co., 99 Wis.
626, 63 L.R.A. 746; Ex parte Kair, 20, 74 N. W. 574, 40 L.R.A. 825.
28 Nev. 127, 80 Pac. 463, 113 A. S.
Note: Ann. Cas. 1915B 557.
R. 817, 6 Ann. Cas. 893.
13. Line v. Line, 119 Md. 403, 86
9. State v. Norcross, 132 Wis. 534, Atl. 1032, Ann. Cas. 1914D 192 and
112 N. W. 40, 122 A. S. R. 998.
note.
10. Pennington v. Gihson, 16 How.
14. Searls v. Knapp, 5 S. D. 325,
65, 14 U. S. (L. ed.) 847; Gay v. 58 N. W. 807, 49 A. S. R. 873.
Eugene. 53 Ore. 289, 100 Pac. 306, 18
15. De Bearn v. Safe Deposit, etc.,
Ann. Cas. 188; Salt Lake City v. Co., 233 U. S. 24, 34 S. Ct. 584, 58
Robinson, 39 Utah 260, 116 Pac. 442, U. S. (L. ed.) 833; Rogers v. Cady,
Ann. Cas. 1913E 61, 35 L.R.A. (N.S.) 104 Cal. 288, 38 Pac. 81, 43 A. S. R.
610.
100.
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the failure or refusal of a trial court to take notice of a proper fact
does not prevent the appellate court from giving effect thereto.16 The
appellate court will take cognizance of the enactment of a public
statute or the making of a treaty relating to the subject matter of a
suit while an appeal is pending without a. formal supplemental plea17
II. Matters of Law
7. In General.—To the casual observer, it would seem needless to
discuss the subject of judicial notice of matters of law, since the very
purpose of the existence of the courts is for the enforcement of the
law, and in order to fulfil this purpose it is obvious that they must
know judicially what the law is that they are to enforce. This
reasoning is fundamentally sound, but the difficulty arises in deter
mining what law should be judicially noticed in any particular court.
For instance it is obvious that the claim of a foreign law to judicial
notice 18 is not so strong as the claim of a domestic law ; 19 that a
municipal ordinance 20 differs considerably in notoriety from a pro
vision of the constitution of the United States ; 1 that the breadth
of vision of a federal court 2 must be greater than that of a state or
local court; and the matter of judicial notice may be affected some
what by the question whether it arises in the court of original juris
diction or on appeal.8 In short, the general statement that the courts
will take judicial notice of matters of law is much too broad, and
the test here is precisely the same as the test in other cases, i. e.,
whether the matter involved is or ought to be generally known
within the limits of the court's jurisdiction.4
8. Supreme Law of the Land.—There «e some branches of the
law which must be judicially noticed by all courts, federal and state
alike, since they constitute the supreme law of the land. First under
this category comes the federal constitution,5 together with the
amendments thereto.6 The public and general acts of Congress also
form a portion of the law of the land, and will be judicially noticed
Note: Ann. Cas. 1914D 196.
137, 2 U. S. (L. ed.) 60; Furman v.
16. Rogers v. Cady, 104 Cal. 288, Nichol, 8 Wall. 44, 19 U. S. (L. ed.)
38 Pac. 81, 43 A. S. R. 100.
370; Brown v. Colorado, 106 U. S. 95,
17. United States v. The Peggy, 1 1 S. Ct. 175, 27 U. S. (L. ed.) 132;
Cranch 103, 2 U. S. (L. ed.) 49; Vance State v. Noble, 118 Ind. 350, 21 N. E.
v. Rankin, 194 111. 625, 62 N. E. 807, 244, 10 A. S. R. 143, 4 L.R.A. 101;
88 A. S. R. 173.
Wentz v. Chicago, etc., R. Co., 259
18. See infra, par. 11.
Mo. 450, 168 S. W. 1166, Ann. Cas.
19. See infra, par. 9.
1916B 317.
20. See infra, par. 16.
Notes: 11 Am. Dec. 781; 89 Am.
1. See infra, par. 8.
Dec. 669 ; 4 L.R.A. 39.
2. See infra, par. 15.
6. State v. Noble, 118 Ind. 350, 21
3. See supra, par. 6.
N. E. 244, 10 A. S. R. 143, 4 L.R.A.
4. See supra, par. 2.
101.
5. Marbury v. Madison, 1 Cranch
Note: 11 Am. Dec. 781.
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by all courts.7 So general is the rule that even statutes applicable
only to the District of Columbia will be judicially noticed by the
state courts. And where an act of Congress provides that state laws
referred to therein shall be the law of a territory, the state courts
will take cognizance not only of that act but also of the provisions
of the state statutes to which it refers even though it does not set
out such provisions.8 Furthermore judicial notice in regard to con
gressional enactments is not limited to their existence, wording and
interpretation, but extends to all matters connected therewith.9 The
state courts will not, however, take judicial notice of private or special
acts of Congress, for these do not constitute the supreme law of the
land.10 All courts, state and national, must take judicial notice of
and be governed by a treaty of the United States,11 and when con
sidering a treaty, the court may also take judicial notice of all facts
connected therewith which may be necessary for its interpretation
7. United States v. Percheman, 7 18 U. S. (L. ed.) 890.
Pet. 51, 8 U. S. (L. ed.) 604; Gardner
Note: 19 Ann. Cas. 395.
v. Barney, 6 Wall. 499, 18 U. S. (L.
See infra, par. 10.
ed.) 899; United States v. Anderson,
11. United States v. The Peggy, 1
9 Wall. 56, 19 U. S. (L. ed.) 615; Cranch 103, 2 U. S. (L. ed.) 49;
United States v. Jackson, 104 U. S. The Santissima Trinidad, 7 Wheat.
41, 26 U. S. (L. ed.) 651; Brown v. 283, 5 U. S. (L. ed.) 454; Foster
Colorado, 106 U. S. 95, 1 S. Ct. 175, v. Neilson, 2 Pet. 253, 7 U. S. (L.
27 U. S. (L. ed.) 132; Spokane Falls, ed.) 415; United States v. Percheete., R. Co. v. Zieler, 167 U. S. 65, 17 man, 7 Pet. 51, 8 U. S. (L. ed.) 604;
S. Ct. 728, 42 U. S. (L. ed.) 79; Beld- Garcia v. Lee, 12 Pet. 511, 9 U. S.
ing v. State, 25 Ark. 315, 99 Am. Dec. (L. ed.) 1176; United States v. Wig214, 4 Am. Rep. 26; Daggett v. Col- gins, 14 Pet. 334, 10 U. S. (L. ed.)
gan, 92 Cal. 53, 28 Pac. 51, 27 A. S. 481; United States v. Reynes, 9 How.
R. 95, 14 L.R.A. 474; Louisville, etc., 127, 13 U. S. (L. ed.) 74; Parks v.
R. Co. v. Scott, 133 Ky. 724, 118 S. W. Ross, 11 How. 362, 13 U. S. (L. ed.)
990, 19 Ann. Cas. 392 and note; Brim- 730; United States v. Lynde, 11 Wall,
hall v. Van Campen, 8 Minn. 13, 82 632, 20 U. S. (L. ed.) 230; United
Am. Dec. 118; Wentz v. Chicago, etc., States v. Renscher, 119 U. S. 407, 7
R. Co., 259 Mo. 450, 168 S. W. 1166, S. Ct. 234, 30 U. S. (L. ed.) 425;
Ann. Cas. 1916B 317; Benner v. At- United States v. Chaves, 159 U. S.
lantic Dredging Co., 134 N. Y. 156, 31 452, 16 S. Ct. 57, 40 U. S. (L. ed.l
N. E. 328, 30 A. S. R. 649, 17 L.R.A. 215; Pronovost v. United States, 232
220; House v. Chicago, etc., R. Co., 30 U. S. 487, 34 S. Ct. 391, 58 U. S. (L.
S. D. 321, 138 N. W. 809, Ann. Cas. ed.) 696; Godfrey v. Godfrey, 17 Ind.
1915C 1045 ; Isaacs v. Barber, 10 6, 79 Am. Dec. 448 ; Louisville, etc., R.
Wash. 124, 38 Pac. 871, 45 A. S. R. Co. v. Scott, 133 Ky. 724, 118 S. W.
772, 30 L.R.A. 665.
990, 19 Ann. Cas. 392 and note; BrimNotes: 89 Am. Dec. 669; 47 L.R.A. hall v. Van Compsen, 8 Minn. 13, 82
(N.S.) 75.
Am. Dec. 118; Butschkowski v. Brecks,
8. Note: 19 Ann. Cas. 392.
94 Neb. 532, 143 N. W. 923, Ann. Cas.
9. Gardner v. Barney, 6 Wall. 499, 1915C 965; Strother v. Cathey, 5 N.
18 C. S. (L. ed.) 890; House v. Chi- C. 162, 3 Am. Dec. 683.
cago, etc., R. Co., 30 S. D. 321, 138
Notes: 89 Am. Dec. 664; 4 L.R.A.
N. W. 809, Ann. Cas. 1915C 1045.
39.
10. Gardner v. Barney, 6 Wall. 499,
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or enforcement,12 as for instance the historical data leading up to
the making of the treaty.18 But in some cases it has been held that
the interpretation of a treaty may be a political question,14 and in
such case the courts will take judicial notice of the interpretation of
the treaty by the administrative or legislative branch of the govern
ment,15 as well as the interpretation placed on it by any other country
that may be a party to it.16
9. Domestic Laws.—Naturally the laws of a state are judicially
noticed by the courts of that state, for such is the purpose of their exist
ence,17 and it is immaterial whether the law in question be written 18
12. United States v. Reynes, 9 How. 176 ; World's Fair Case, 93 Ky. 537,
127, 13 U. S. (L. ed.) 74; United 20 S. W. 901, 18 L.R.A. 556; CornStates v. Lynde, 11 Wall. 632, 20 U. pagnie Franeaise, etc. v. State Board
S. (L. ed.) 230.
of Health, 51 La. Ann. 645, 25 So.
13. United States v. Reynes, 9 How. 591, 72 A. S. R. 458, 56 L.R.A. 795;
127, 13 U. S. (L. ed.) 74.
Towson v. Havre-de-Grace Bank, 6
14. Garcia v. Lee, 12 Pet. 511, 9 Har. & J. (Md.) 47, 14 Am. Dec. 254;
U. S. (L. ed.) 1176.
Le Roy v. East Saginaw City R. Co.,
15. Foster v. Neilson, 2 Pet. 253, 7 18 Mich. 233, 100 Am. Dec. 162; RichU. S. (L. ed.) 415; Garcia v. Lee, 12 ardson v. Buhl, 77 Mich. 632, 43 N.
Pet. 511, 9 U. S. (L. ed.) 1176.
W. 1102, 6 L.R.A. 457; Brimhall v.
16. Foster v. Neilson, 2 Pet. 253, 7 Van Campen, 8 Minn. 13, 82 Am. Dec.
U. S. (L. ed.) 415.
118; Shohoney v. Quincy, etc., R. Co.,
17. Beaty v. Knowler, 4 Pet. 152, 7 231 Mo. 131, 132 S. W. 1059, Ann.
U. S. (L. ed.) 813; Leland v. Wilkin- Cas. 1912A 1143; People v. Herkimer,
son, 6 Pet. 317, 8 U. S. (L. ed.) 412; 4 Cow. (N. Y.) 345, 15 Am. Dec. 399;
Griffing v. Gibb, 2 Black 519, 17 U. S. Stiles v. Stewart, 12 Wend. (N. Y.)
(L. ed.) 353; Furman v. Nichol, 8 473, 27 Am. Dec. 142; Lewis v. PortWall. 44, 19 U. S. (L. ed.) 370; Hoyt land, 25 Ore. 133, 35 Pac. 256, 42 A.
v. Russell, 117 U. S. 401, 6 S. Ct. 881, S. R. 772, 22 L.R.A. 736; Ex parte
29 U. S. (L. ed.) 914; Albrittin v. Wygant, 39 Ore. 429, 64 Pac. 867, 87
Huntsville, 60 Ala. 486, 31 Am. Rep. A. S. R. 673, 54 L.R.A. 636; Port46; Grider v. Tally, 77 Ala. 422, 54 land v. Yick, 44 Ore. 439, 75 Pac. 706,
Am. Rep. 65; Duy v. Alabama Western 102 A. S. R. 633; Clarion First Nat.
R. Co., 175 Ala. 162, 57 So. 724, Ann. Bank v. Gruber, 87 Pa. St. 468, 30
Cas. 1914C 1119 ; Conlin v. San Fran- Am. Rep. 378 ; Greenough v. Board of
cisco, 99 Cal. 17, 33 Pac. 753, 37 A. Police Com'rs, 30 R. I. 212, 74 Atl.
S. R. 17, 21 L.R.A. 474; Mullan v. 785, 136 A. S. R. 953; King County v.
State, 114 Cal. 578, 46 Pac. 670, 34 Ferry, 5 Wash. 536, 32 Pac. 538, 34
L.R.A. 262; Perkins v. Perkins, 7 A. S. R. 880, 19 L.R.A. 500; Isaacs
Conn. 558, 18 Am. Dec. 120; People v. Barber, 10 Wash. 124, 38 Pac. 871,
v. Hill, 163 111. 186, 46 N. E. 796, 36 45 A. S. R. 772, 30 L.R.A. 665; Osburn
L.R.A. 634 j.Vance v. Rankin, 194 111. v. Staley, 5 W. Va. 85, 13 Am. Rep.
625, 62 N. E. 807, 88 A. S. R. 173; 640; Board of Education v. Berry, 62
People v. Braun, 246 111. 428, 92 N. W. Va. 433, 59 S. E. 169, 125 A. S.
E. 917, 20 Ann. Cas. 448; State v. R. 975; Atty.-Gen. v. Foote, 11 Wis.
Bailey, 16 Ind. 46, 79 Am. Dec. 405 ; 14, 78 Am. Dec. 689.
Wampler v. State, 148 Ind. 557, 47
Note: 89 Am. Dec. 664.
N. E. 1068, 38 L.R.A. 829; Prell v.
18. Beaty v. Knowler, 4 Pet. 152, 7
McDonald, 7 Kan. 426, 12 Am. Rep. U. S. (L. ed.) 813; Hovt v. Russell,
423: St. Louis, etc., R. Co. v. Weaver, 117 U. S. 401, 6 S. Ct. 881, 29 U. S.
35 Kan. 412, 11 Pac. 408, 57 Am. Rep. (L. ed.) 914; Albrittin v. Huntsville,
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or unwritten.19 Every fact upon which, in any view, depends the
question whether a document purporting to be a statute has, by
legislative action, been invested with the force of law, is, in its
nature, a public fact and will be noticed by the court in deter
mining what is and what is not the law of the state.20 So the time
when a public statute of the state takes effect and becomes a law, and
whether it exists as law at any particular time, is a matter of judicial
notice with the courts of the state.1 Similarly the courts may take
judicial notice of all facts leading up to, coincident with, and in
any way connected with the passage of the act, in order that they
may properly interpret the legislative intent.2 They may take notice
of the mischief it was intended to remedy, of the public demand
60 Ala. 486, 31 Am. Rep. 46; Grider Va. 85, 13 Am. Rep. 640; Board of
v. Tally, 77 Ala. 422, 54 Am. Rep. Education v. Berry, 62 W. Va. 433, 59
65; Duy v. Alabama Western R. Co., S. E. 169, 125 A. S. R. 975; Atty.175 Ala. 162, 57 So. 724, Ann. Cas. Gen. v. Foote, 11 Wis. 14, 78 Am. Dec.
1914C 1119; Conlin v. San' Francisco, 689.
99 Cal. 17, 33 Pac. 753, 37 A. S. R.
Note: 89 Am. Dec. 664.
17, 21 L.R.A. 474; Mullan v. State,
19. St. Louis, etc., R. Co. v. Weaver,
114 Cal. 578, 46 Pac. 670, 34 L.R.A. 35 Kan. 412, 11 Pac. 408, 57 Am. Rep.
262; Perkins v. Perkins, 7 Conn. 558, 176; Lewis v. Portland, 25 Ore. 133,
18 Am. Dec. 120; People v. Hill, 163 35 Pac. 256, 42 A. S. R. 772, 22 L.R.A.
111. 186, 46 N. E. 796, 36 L.R.A. 634; 736; Isaacs v. Barber, 10 Wash. 124,
Vance v. Rankin, 194 111. 625, 62 N. 38 Pac. 871, 45 A. S. R. 772, 30
E. 807, 88 A. S. R. 173; People v. LR.A. 665.
Braun, 246 111. 428, 92 N. E. 917, 20
Note: 89 Am. Dec. 664.
' Ann. Cas. 448; State v. Bailey, 16 Ind.
20. State v. Bailey, 16 Ind. 46, 79
46, 79 Am. Dec. 405 ; Evans v. Browne, Am. Dec. 405 ; Evans v. Browne, 30
30 Ind. 514, 95 Am. Dec. 710; Wamp- Ind. 514, 95 Am. Dec. 710; Osburn v.
ler v. State, 148 Ind. 557, 47 N. E. Staley, 5 W. Va. 85, 13 Am. Rep. 640.
1068, 38 L.R.A. 829; Prell v. McDon1. The Delaware, 161 U. S. 459, 16
aid, 7 Kan. 426, 12 Am. Rep. 423; S. Ct. 516, 40 U. S. (L. ed.) 771; State
World's Fair Case, 93 Ky. 537, 20 v. Joseph, 175 Ala. 579, 57 So. 942,
S. W. 901, 18 L.R.A. 556; Towson Ann. Cas. 1914D 248; Jobe v. Urquv. Havre-de-Grace Bank, 6 Har. & J. hart, 102 Ark. 470, 143 S. W. 121,
(Md.) 47, 14 Am. Dec. 254; Le Roy Ann. Cas. 1914A 351; Perkins v.
v. East Saginaw City R. Co., 18 Mich. Perkins, 7 Conn. 558, 18 Am. Dec.
233, 100 Am. Dec. 162; Shohoney v. 120; State v. Bailey, 16 Ind. 46, 79
Quincy, etc., R. Co., 231 Mo. 131, 132 Am. Dec. 405; Heaston v. Cincinnati,
S. W. 1059, Ann. Cas. 1912A 1143; etc., R. Co., 16 Ind. 275, 79 Am. Dec.
People v. Herkimer, 4 Cow. (N. Y.) 430; Atty.-Gen. v. Foote, 11 Wis. 14,
345, 15 Am. Dec. 379; Stiles v. Stew- 78 Am. Dec. 689.
art, 12 Wend. (N. Y.) 473, 27 Am.
Note: 89 Am. Dec. 665.
Dec. 142 ; Ex parte Wygant, 39 Ore. 2. Compagnie Francaise, etc. v. State
429, 64 Pac. 867, 87 A. S. R. 673, 54 Board of Health, 51 La. Ann. 645, 25
L.R.A. 636; Portland v. Yick, 44 Ore. So. 591, 72 A. S. R. 458, 56 L.R.A.
439, 75 Pac. 706, 102 A. S. R. 633; 795; Shohoney v. Quincy, etc., R. Co.,
Greenough v. Board of Police Com'rs, 231 Mo. 131, 132 S. W. 1059, Ann.
30 R, I. 212, 74 Atl. 785, 136 A. S. R. Cas. 1912A 1143; Redell v. Moores, 63
953; King County v. Ferry, 5 Wash. Neb. 219, 88 N. W. 243, 93 A. S. R.
536, 32 Pac. 538, 34 A. S. R. 880, 19 431, 55 LR.A. 740; Industrial ComL.R.A. 500; Osburn v. Staley, 5 W. mission v. Brown, 92 Ohio St. 309,
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preceding its passage,8 and they may, with propriety, recur to the
history of the times when the statute was passed to ascertain the
reason, as well as the meaning, of particular provisions in it.4
10. Private Statutes.—The only limitation to judicial recognition
of a law of the forum is that it must be a public law.5 Public statutes
must be judicially noticed because they form a portion of the law of
the forum, but private statutes do not; and consequently they are
not regarded as within the judicial cognizance of the court, and must
be proved like any other fact.6 That rule obtains with respect to
private acts of Congress7 as well as to state statutes.8 The test is
whether the enactment is one in the public interest, contributing to
the good of all citizens.9 A public act usually extends its operation
110 N. E. 744, L.R.A.1916B 1277; E. Co., 18 Mich. 233, 100 Am. Dec
Portland v. Tick, 44 Ore. 439, 75 Pac. 162; Shohoney v. Quincy, etc., R. Co.,
706, 102 A. S. R. 633.
231 Mo. 131, 132 S. W. 1059, Ann.
3. Compagnie Francaise, etc. v. State Cas. 1912A 1143 ; People v. Herkimer,
Board of Health, 51 La. Ann. 645, 25 4 Cow. (N. Y.) 345, 15 Am. Dec. 379;
So. 591, 72 A. S. R. 458, 56 L.R.A. Stiles v. Stewart, 12 Wend. (N. Y.)
795; Shohoney v. Quincy, etc., R. Co., 473, 27 Am. Dec. 142; Ex parte Wy231 Mo. 131, 132 S. W. 1059, Ann. gant, 39 Ore. 429, 64 Pac. 867, 87 A.
Cas. 1912A 1143; Redell v. Moores, S. R. 673, 54 L.R.A. 636; Portland v.
63 Neb. 219, 88 N. W. 243, 93 A. S. Yick, 44 Ore. 439, 75 Pac. 706, 102
R. 431, 55 L.R.A. 740; Industrial Com- A. S. R. 633; Gay v. Eugene, 53 Ore.
mission v. Brown, 92 Ohio St. 309, 110 289, 100 Pac. 306, 18 Ann. Cas. 188
N. E. 744, L.R.A.1916B 1277.
and note; Greenough v. Board of
4. Redell v. Moores, 63 Neb. 219, 88 Police Com'rs, 30 R. I. 212, 74 Atl.
N. W. 243, 93 A. S. R. 431, 55 L.R.A. 785, 136 A. S. R. 953; King County
740; Industrial Commission v. Brown, v. Ferry, 5 Wash. 536, 32 Pac. 538,"
92 Ohio St. 309, 110 N. E. 744, L.R.A. 34 A. S. R. 880, 19 L.R.A. 500; Osburn
1916B 1277.
v. Staley, 5 W. Va. 85, 13 Am. Rep.
5. Beaty v. Knowler, 4 Pet. 152, 7 640; Board of Education v. Berry, 62
U. S. (L. ed.) 813; Leland v. Wilkin- W. Va. 433, 59 S. E. 169, 125 A. S. R.
son, 6 Pet. 317, 8 U. S. (L. ed.) 412; 975; Atty.-Gen. v. Foote, 11 Wis. 14,
Grider v. Tally, 77 Ala. 422, 54 Am. 78 Am. Dec. 689.
Rep. 65 ; Duy v. Alabama Western R.
Note : 89 Am. Tec. 665.
Co., 175 Ala. 162, 57 So. 724, Ann.
6. Leland v. Wilkinson, 6 Pet. 317,
Cas. 1914C 1119; Conlin v. San Fran- 8 U. S. (L. ed.) 412; Gardner v. Barcisco, 99 Cal. 17, 33 Pac. 753, 37 A. ney, 6 Wall. 499, 18 U. S. (L. ed.)
S. R. 17, 21 L.R.A. 474; Mullan v. 890; Perry v. New Orleans, etc., R,
State, 114 Cal. 578, 46 Pac. 670, 34 Co., 55 Ala. 413, 28 Am. Rep. 740;
L.R.A. 262; Perkins v. Perkins, 7 Towson v. Havre-de-Grace Bank, 6
Conn. 558, 18 Am. Dec. 120; People Har. & J. (Md.) 47, 14 Am. Dec. 254.
v. Hill, 163 111. 186, 46 N. E. 796, 36
Notes: 89 Am. Dec. 670; 4 L.R.A.
L.R.A. 634; Vance v. Rankin, 194 111. 40.
625, 62 N. E. 807, 88 A. S. R. 173;
7. Gardner v. Barney, 6 Wall. 499,
People v. Braun, 246 111. 428, 92 N. 18 U. S. (L. ed.) 890.
E. 917, 20 Ann. Cas. 448; State v.
8. Gardner v. Barney, 6 Wall. 499,
Bailey, 16 Ind. 46, 79 Am. Dec. 405; 18 U. S. (L. ed.) 890; Perry, v. New
Evans v. Browne, 30 Ind. 514, 95 Am. Orleans, etc., R. Co., 55 Ala. 413, 28
Dec. 710; Towson v. Havre-de-Grace Am. Rep. 740.
Bank, 6 Har. & J. (Md.) 47, 14 Am.
9. Prell v. McDonald, 7 Kan. 426,
Dec. 254; Le Roy v. East Saginaw City 12 Am. Rep. 423.
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to all parts of the state too, but this is not an indispensable character
istic of statutes of which courts will take judicial notice. And an
•enactment may be public, though it applies to a particular locality
alone, if it extends equally to all persons within the territorial limits
described by the statute.10 For example, a law regulating the sale
of liquor in a particular locality is a public act, and will be judicially
noticed.11 So also a statute may be local and private in many of its
provisions, and yet contain an enactment which is neither local nor
private; and if such is the case, and the statute is public, the courts
are bound to notice it.12 The distinction between public and private
acts has become very artificial and shadowy, however, since legislative
bodies have adopted the principle of publishing in printed form all
statutes which they pass.18 Some of the states keep up the distinction
by making a difference in the manner in which public and private
acts shall be published, and in such cases this difference is to be
observed and may become of some consequence.14 But the power of
the legislature to declare in any case that after the passage and
publication of any of its laws .they shall be judicially noticed as public
acts is beyond doubt.15 Where an act at the time of its passage is
declared by the legislature to be a "public" statute, this is equivalent
to enacting that it be judicially noticed, for though local in its
application, such a clause will establish it as a public statute, and
place it within the circle of the judicial knowledge of the court.18
In like manner where an act of the legislature, which is declared to
be a public act, expressly recognizes and amends a prior private law,
courts are charged with knowledge of the provisions of the latter,
and will take judicial notice thereof.17 And in several of the states
3tatu(es have been enacted by virtue of which private as well as public
acts are judicially noticed.18
11. International Law; Foreign Laws.—International law is the
subject of universal judicial notice.18 And maritime laws are univer10. Albrittin v. Huntsville, 60 Ala.
Note : Ann. Cas. 1914D 545.
486, 31 Am. Rep. 46; Davis v. State,
16. Beaty v. Knowler, 4 Pet. 152, 7
141 Ala. 84, 37 So. 454, 109 A. S. R. U. S. (L. ed.) 813; Case v. Kelly, 133
19; Duy v. Alabama Western R. Co., U. S. 21, 10 S. Ct. 216, 33 U. S. (L.
175 Ala. 162, 57 So. 724. Ann. Cas. ed.) 513; Mullan v. State, 114 Cal.
1914C 1119; Ex parte Wvgant, 39 578, 46 Pac. 670, 34 L.R.A. 262;
Ore. 429, 64 Pac. 867, 87 A. S. R. 673, Greenough v. Board of Police Com'rs,
54 L.R.A. 636.
30 R. I. 212, 74 Atl. 785, 136 A. S. R.
Note: 89 Am. Dec. 666.
953.
11. Note: 89 Am. Dec. 666.
Note: 89 Am. Dec. 667.
12. Note: 89 Am. Dec. 671.
17. Note: 89 Am. Dec. 671.
13. Case v. Kelly, 133 U. S. 21, 10
18. Junction R. Co. v. Ashland Bank,
S. Ct. 216, 33 U. S. (L. ed.) 513.
12 Wall. 226, 20 U. S. (L. ed.) 385.
14. Case v. Kelly, 133 U. S. 21, 10
Notes: 89 Am. Dec. 671; 124 A. S.
S. Ct.-216, 33 U. S. (L. ed.) 513.
R. 57; Ann. Cas. 1914D 547.
15. Case v. Kelly, 133 U. S. 21, 10
19. Brown r. Piper, 91 U. S. 37, 23
S. Ct. 216, 33 U. S. (L. ed.) 513.
U. S. (L. ed.) 200; United States v.
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sally recognized in so far as they are part of the law of nations.20
However, in order to entitle a maritime law to judicial notice, it is
not necessary that it be recognized by all nations. On the contrary, .
where rules of navigation are accepted by the principal commercial
states of the world, they may be regarded as laws of the sea, and
will be judicially noticed.1 Courts have no judicial knowledge of
the laws of foreign countries, whether public or private, written or
unwritten.2 It is only of the law prevailing within their jurisdiction
that they take judicial notice. And therefore if a party has rights
under a foreign law, it is incumbent on him to aver and prove that
law.8 However, it has sometimes been held that the courts will go
Chaves, 159 U. S. 452, 16 S. Ct. 57, 40 Me. 247, 63 Am. Dec. 661; De
40 U. S. (L. ed.) 215; The Paquete Sobry v. De Laistre, 2 Har. & J. (Md.)
Habana, 175 U. S. 677, 20 S. Ct. 290, 191, 3 Am. Dec. 535; Baltimore, etc.,
44 U. S. (L. ed.) 320; Ex parte Mc- R. Co. v. Glenn, 28 Md. 287, 92 Am.
Cabe, 46 Ted. 363, 12 L.R.A. 589; Dec. 688; Electric Welding Co. v.
Ocean Ins. Co. v. Francis, 2 Wend. Prince, 200 Mass. 386, 86 N. E. 947,
(N. Y.) 64, 19 Am. Dec. 549.
128 A. S. R. 434; Myers v. Chicago,
Notes: 11 Am. Dec. 781; 89 Am. etc., E. Co., 69 Minn. 476, 72 N. W.
Dec. 664.
694, 65 A. S. R. 579; O. W. Kerr Co.
20. The New York, 175 U. S. 187, v. Nygren, 114 Minn. 268, 130 N. W.
20 S. Ct. 67, 44 U. S. (L. ed.) 126; 1112, Ann. Cas. 1912C 538; HoughtalBoyd v. Conklin, 54 Mich. 583, 20 N. ing v. Ball, 19 Mo. 84, 59 Am. Dec.
W. 595, 52 Am. Rep. 831.
331; Southern Illinois, etc., Bridge Co.
1. Sears v. The Scotia, 14 Wall. 170, v. Stone, 174 Mo. 1, 73 S. W. 453, 63
20 U. S. (L. ed.) 822.
L.R.A. 301; Conrad v. Fisher, 37 Mo.
2. Talbot v. Seeman, 1 Cranch 1, 2 App. 352, 8 L.R.A. 147; Hall v. CosU. S. (L. ed.) 15; Strother v. Lucas, tello, 48 N. H. 176, 2 Am. Rep. 207;
6 Pet. 763, 8 U. S. (L. ed.) 573; Arm- Kenny v. Clarkson, 1 Johns. (N. Y.)
strong v. Lear, 8 Pet. 52, 8 U. S. (L. 385, 3 Am. Dec. 336; Ocean Ins. Co.
ed.) 863; United States v. Wiggins, v. Francis, 2 Wend. (N. Y.) 64, 19
14 Pet. 334, 10 U. S. (L. ed.) 481; Am. Dec. 549; State v. Behrman, 114
Ennis v. Smith, 14 How. 400, 14 U. S. N. C. 797, 19 S. E. 220, 25 L.R.A.
(L. ed.) 472; Dainese v. Hale, 91 U. S. 449; Phillips v. Gregg, 10 Watts (Pa.)
13, 23 U. S. (L. ed.) 190; Hanley v. 158, 36 Am. Dec. 158; McFee v. South
Donoghue, 116 U. S. 1, 6 S. Ct. 242, 29 Carolina Ins. Co., 2 McCord L. (S. C.)
U. S. (L. ed.) 535; Liverpool, etc., 503, 13 Am. Dec. 757; Peck v. HibSteam Co. v. Phenix Ins. Co., 129 U. S. bard, 26 Vt. 698, 62 Am. Dec. 605;
397, 9 S. Ct. 469, 32 U. S. (L. ed.) Rape v. Heaton, 9 Wis. 328, 76 Am.
788; The New York, 175 U. S. 187, 20 Dec. 209.
S. Ct. 67, 44 U. S. (L. ed.) 126; WickNotes: 11 Am. Dec. 781; 89 Am.
ersham v. Johnston, 104 Cal. 407, 38 Dec. 672; 91 A. S. R. 741; 113 A. S.
Pac. 89, 43 A. S. R. 118; Brackett v. R. 870; 4 L.R.A. 41: 67 L.R.A. 33.
Norton, 4 Conn. 517, 10 Am. Dec. 179 ;
See Evidence, vol. 10, p. 890 et
Hale v. New Jersey Steam Nav. Co., seq.
15 Conn. 539. 39 Am. Dec. 398; Boggs 3. Talbot v. Seeman, 1 Cranch .1, 2
v. Reed, 5 Mart. 0. S. (La.) 673, 12 U. S. (L. ed.) 15; Church v. Hubbart,
Am. Dec. 482; Kohn v. The Renai- 2 Cranch 187, 2 U. S. (L. ed.) 249;
sance, 5 La. Ann. 25, 52 Am. Dec. 577; Strother v. Lucas, 6 Pet. 763, 8 U. S.
Malpico v. McKown, 1 La. 248, 20 Am. (L. ed.) 573; Armstrong v. Lear, 8
Dec. 279; Owen v. Bovle, 15 Me. 147, Pet. 52, 8 U. S. (L. ed.) 863; United
32 Am. Dec. 143; Whidden v. Seelve, States v. Wiggins, 14 Pet. 334, 10 U.
"1070
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so far as to recognize the general system of law prevailing in foreign
countries.4 And the maritime laws of a foreign country have been
recognized by the courts of the United States on the ground that they
are a subject of common concern to all nations5 But there is also
authority to the contrary.6 It is not necessary that foreign laws be
pleaded when they consist of mere matters of evidence. They stand
on the same footing as any other fact, to be pleaded only 'when they
are issuable, as distinguished from probative or evidential facts.7
12. Laws of Sister State.—The rule that courts have no knowledge
of the laws of foreign jurisdictions 8 prevails in most of the states
of this country, both as respects the laws of foreign countries and
those of other states,9 for the several states of the Union are sovereign
S. (L. ed.) 481; Ennis v. Smith, 14
How. 400, 14 U. S. (L. ed.) 472 ;
Dainese v. Hale, 91 U. S. 13, 23 U. S.
(L. ed.) 190; Hanley v. Donoghue, 116
U. S. 1, 6 S. Ct. 242, 29 U. S. (L. ed.)
535; Liverpool, etc., Steam Co. v.
Phenix Ins. Co., 129 U. S. 397, 9 S. Ct.
469, 32 U. S. (L. ed.) 788; The New
York, 175 U S. 187, 20 S Ct 67, 44
U. S. (L. ed.) 126; Wickersham v
Johnston, 104 Cal. 407, 38 Pac..80, 43
S, «, Jn\^^"-^n1^0?' 4
Cona. 517, 10 Am Dec. 179; Blystone
v Burgett, 10 Ind. 28 68 Am Dec.
658;
Reed,
Mart.Malpica
O. S.
(La.) Boggs
673, 12v.Am.
Dec.5 482;
v. McKown, 1 La. 248, 20 Am. Dec.
279;
Owen143;
v. De
Boyle,
15 v.Me.
147, 32
Am. Dec.
Sobry
De Laistre,

Notes: 113 A. S. R. 874; 67 L.R.A.
37, 38.
5. Talbot v. Seeman, 1 Cranch (U.
S.) 1, 2 U. S. (L. ed.) 15; The New
York, 175 U. S. 187, 20 S. Ct. 67, 44
u. S. (L. ed.) 126.
Liverpool, etc., Steam Co.
phenix Ins. Co., 129 U. S. 397, 9 S.
ct. 469, 32 tj. S. (L. ed.) 788.
7 Thomson-Houston Electric Co. v.
palm 52 Minn 174 53 N w u37
38 A. S. R. 536; O. W. Kerr Co. v.
Nygren U4 Minn. 268, 130 N. W.
^ A'nn Cas 1g12C ^
SUDra'Qparnar n , n
„8 'Spe
S ,J7P
... „
TT 9<; ™»* * £«?"!' 1 C™ch £ 2
Yiiv
1 6V-S^
„ H\ 8„i'
Lt" >' „2^
n b'

2 Har. & J. '(Md.) 191, 3 Am. Dec!
535;
Electric
v. Prince,
200 Mass.
386,Welding
86 N E.Co.947,
128 A.
S.
Co.,
A. o. xv. tflff, minimum uiinuis, t.-n'.,
Bridge Co. v! Stone, 174 Mo. i, 73
v- ief 37 So^t- ff.ffl
Tk7
mPA
^™
147 ; w
Halli'i v. r
Costello,
48 N tt
H.176,

K,^Vu' f 615 "7
r TU
a ed.) 519;
?:
V*- 398, ^
30 n
U- ' 8SiJh

,,

,-,-r.

c,

,,

752°' 119
^1^9^^1143; Beckett
517, 108team
Am. NDec.
mNorton,
^ ' 4 Conn.
New Jerse'

1 Johns. (N. Y.) 385 3 Am Dec 336; Mo're y p
„ £A
Cfl8 (D c
^"-XV* Sregf^10o Watt» (Pfl.) 312, 9 L.R.A.(N.S.) 1078; Bailey v.
158, 36 Ann. Dec. 158; Rape v. Heaton, Devjne, 123 Ga. 653, 51 S. E. 603,
9 Wis. 328, 76 Am. Dec. 269.
W7 A< S. R. 153; Summer v. Mitchell,
Notes: 11 Am. Dec. 781; 89 Am. 29 Fla. 179, 10 So. 562, 30 A. S. R.
Dec. 672; 4 L.R.A. 41; 67 L.R.A. 33. 106, 14 L.R.A. 815; Duke v. Taylor,
4. Banco De Sonora v. Bankers' 37 Fla. 64, 19 So. 172, 53 A. S. R.
Mut. Casualty Co., 124 la. 576, 100 232, 31 L.R.A. 484; Maloney v. WinN. W. 532, 104 A. S. R. 367.
ston Bros. Co., 18 Idaho 740, 111 Pac.
1071
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and foreign to each other, except as otherwise provided in the federal
constitution, and their mutual relations are "those of foreign states
in close friendship." 10 However, it has been held generally that
courts of one state will take notice of the constitution of another
state.11 A material modification of the precept requiring proof of
1080, 47 L.R.A.(N.S.) 634; Mason v. v. Chicago, etc., R. Co., 259 Mo. 450,
Wash, Breese (111.) 39, 12 Am. Dec. 168 S. W. 1166, Ann. Cas. 1916B 317;
138; Blystone v. Burgett, 10 Ind. 28, Scroggin v. McClelland, 37 Neb. 644,
68 Am. Dec. 658; Cincinnati, etc., R. 56 N. W. 208, 40 A. S. R. 520, 22
Co. v. McMullen, 117 Ind. 439, 20 N. L.R.A. 110; Holmes v. Broughton, 10
E. 287, 10 A. S. R. 67; St. Louis, Wend. (N. Y.) 75, 25 Am. Dec. 536;
etc., R. Co. v. Weaver, 35 Kan. 412, 11 Hunt v. Johnson, 44 N. Y. 27, 4 Am.
Pac. 408, 57 Am. Rep. 176; Hinman Rep. 631; Woods v. Western Union
v. Missouri, etc., R. Co., 83 Kan. 35, Tel. Co., 148 N. C. 1, 61 S. E. 653,
110 Pac. 102, 21 Ann. Cas. 1152; 128 A. S. R. 581; Pelton v. Platner,
Muhling v. Sattler, 3 Mete. (Ky.) 285, 13 Ohio 209, 42 Am. Dec. 197; Dough77 Am. Dec. 172, overruled on another erty v. Snyder, 15 Serg. & R. (Pa.)
point by Pace v. Welmending, 12 Bush 84, 16 Am. Dec. 520 ; Siegel v. Robin(Ky.) 141; Scott v. Coleman, 5 Litt. son, 56 Pa. St. 19, 93 Am. Dec. 775;
(Ky.) 349, 15 Am. Dec. 71; Hoi- Mener v. Chicago, etc., R. Co., 5 S. D.
ley v. Holley, Litt. Sel. Cas. (Ky.) 568, 59 N. W. 945, 49 A. S. R. 898,
505, 12 Am. Dec. 342; Dorsey v. Dor- 25 L.R.A. 81; Cooke v. Crawford, 1
sey, 5 J. J. Marsh. (Ky.) 280, 22 Am. Tex. 9, 46 Am. Dec. 93; Bufford v.
Dec. 33; Adams Exp. Co. v. Walker, Holliman, 10 Tex. 560, 60 Am. Dec.
119 Ky. 121, 83 S. W. 106, 67 L.R.A. 223; Grow v. Oregon Short Line R.
412; Boggs v. Reed, 5 Mart. 0. S. Co., 44 Utah 160, 138 Pac. 398, Ann.
(La.) 673, 12 Am. Dec. 482; Rush v. Cas. 1915B 481; Murtey v. Allen, 71
Landers, 107 La. 549, 32 So. 95, 57 Vt. 377, 45 Atl. 752, 76 A. S. R. 779 :
L.R.A. 353 ; Sawyer v. Eastern Steam- Union Cent. Life Ins. Co. v. Pollard,
boat Co., 46 Me. 400, 74 Am. Dec. 94 Va. 146, 26 S. E. 421, 64 A. S. R.
463; Penobscot, etc., R. Co. v. Bart- 715, 36 L.R.A. 271; Klinck v. Price,
lett, 12 Gray (Mass.) 244, 71 Am. 4 W. Va. 4, 6 Am. Rep. 268; Rape v.
Dec. 753; Chipman v. Peabody, 159 Heaton, 9 Wis. 328, 76 Am. Dec. 269;
Mass. 420, 34 N. E. 563, 38 A. S. R. Osborn v. Blackburn, 78 Wis. 209, 47
437; Hancock Nat. Bank v. Ellis, 166 N. W. 175, 23 A. S. R. 400, 10 L.R.A.
Mass. 414, 44 N. E. 349, 55 A. S. R. 367.
414; Miller v. Aldrich, 202 Mass. 109,
Notes: 89 Am. Dec. 672; 113 A. S.
88 N. E. 441, 132 A. S. R. 480; Peo- R. 870; 4 L.R.A. 41, 42.
pie v. Lambert, 5 Mich. 349, 72 Am.
10. Hanley v. Donoghue, 116 U. S.
Dec. 49; Brimhall v. Van Campen, 8 1, 6 S. Ct. 242, 29 U. S. (L. ed.) 535;
Minn. 13, 82 Am. Dec. 118; Thomson- Brackett v. Norton, 4 Conn. 517, 10
Houston Electric Co. v. Palmer, 52 Am. Dec. 179; Hale v. New Jersey
Minn. 174, 53 N. W. 1137, 38 A. S. Steam Nav. Co., 15 Conn. 539, 39 Am.
R. 536; Schultz v. Howard, 63 Minn. Dec. 398; Myers v. Chicago, etc., R.
196, 65 N. W. 363, 56 A. S. R. 470; Co., 69 Minn. 476, 72 N. W. 694, 65
Myers v. Chicago, etc., R. Co., 69 Minn. A. S. R. 579 ; Conrad v. Fisher, 37
476, 72 N. W. 694, 65 A. S. R. 579; Mo. App. 352, 8 L.R.A. 147.
Crandall v. Great Northern R. Co., 83
Notes: 11 Am. Dec. 782; 89 Am.
Minn. 190, 86 N. W. 10, 85 A. S. R. Dec. 672; 4 L.R.A. 42; 67 L.R.A. 34.
458; Conrad v. Fisher, 37 Mo. App.
11. Butcher v. Brownsville, 2 Kan.
352, 8 L.R.A. 147; Southern Illinois, 70, 83 Am. Dec. 446; Hinman v. Misetc., Bridge Co. v. Stone, 174 Mo. 1, souri, etc., R. Co., 83 Kan. 35, 110
73 S. W. 453, 63 L.R.A. 301; Wentz Pac. 102, 21 Ann. Cas. 1152.
1072
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the laws of a sister state has been made in some states in order to
effectuate the provisions of the federal constitution and acts of Con
gress which require full faith and credit to be given in each state
to the public acts, records, and judicial proceedings of other states,
and prescribing the means of authenticating court records. It has
been held, for instance, that where a judgment of another state is
pleaded, and the record duly certified from that state, the courts will
take judicial notice of the local laws of the state from which the
record came.12 Similarly courts will notice judicially the laws and
constitutions of sister states from which judgments are certified to
the extent of determining whether or not the court rendering the
judgment was a court of general jurisdiction. It is maintained in
some cases that where one state recognizes acts done in pursuance
of the laws of another state, its courts will take judicial cognizance
of those laws, so far as it may be necessary to determine the validity
of the acts alleged to be in conformity with them.18 It has further
been held that a court, on the trial of a cause, may proceed on its
knowledge of the laws of another state, and it is not necessary in
that case to prove them ; and its judgment will not be reversed when
it proceeds upon such knowledge, unless it should appear that it
decided wrongly as to those laws.14 Elsewhere, however, the doctrine
that a state court has no judicial knowledge of the laws of a sister
state has been strictly adhered to even where a relaxation thereof was
necessary in order to effectuate a judicial proceeding of such sister
state.15 And the supreme court of the United States has approved
that view of the law, refusing, on the appeal from a state court of a
case involving the full faith and credit clause of the federal con
stitution and statutes, to recognize statutes of another state of which
the lower court refused to take notice.16 There are some conditions
though under which the laws of one state may be judicially noticed
by the courts of another.17 Some states have statutes expressly proIt is important to note that in those Am. Dec. 269; Osborn v. Blackburn,
cases the point in controversy arose 78 Wis. 209, 47 N. W. 175, 23 A. S. R.
under the provisions of the federal 400, 10 L.R.A. 367.
constitutions • and statutes requiring
16. Hanley v. Donoghue, 116 U. S.
full fnith and credit to he given in 1, 6 S. Ct. 242, 29 U. S. (L. ed.) 535.
each state to the public acts, records
17. Creelman Lumber Co. v. Lesh,
and judicial proceedings of other 73 Ark. 16, 83 S. W. 320, 3 Ann. Cas.
states.
108; Ellis v. Terrell, 109 Ark. 69, 158
12. Trowbridge v. Spinning, 23 S. W. 957, Ann. Cas. 1915C 1153;
Wash. 48, 83 A. S. R. 806, 54 L.R.A. Gleason v. Thayer, 87 Conn. 248, 87
204.
Atl. 790, Ann. Cas. 1915B 1069;
Note : 89 Am. Dec. 676.
Trowbridge v. Spinning, 23 Wash. 48,
13. Note: 89 Am. Dec. 676.
62 Pac. 125, 83 A. S. R. 806, 54
* 14. Notes: 11 Am. Dec. 782; 89 Am. L.R.A. 204; Wilson v. Phoenix Powder
* Dec. 675; 113 A. S. R. 870; 67 L.R.A. Mfg. Co., 40 W. Va. 413, 21 S. E.
64.
1035, 52 A. S. R. 890.
15. Rape v. Heaton, 9 Wis. 328, 76
R. C. L. Vol. XV—68.
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viding for such notice.18 But unless private acts are specifically
included a statute which provides that the courts of a state shall take
judicial notice of the laws of another state does not apply to the
private statutes of the foreign state.19 Where one state recognizes
acts done in pursuance of the laws of another state, its courts will
take judicial cognizance of those laws, so far as it may" be necessary
to determine the validity of the acts alleged to be in conformity
with them.20 The courts of the District of Columbia also form an
exception to the general rule. They are considered federal courts to
the extent that they may take judicial notice of the laws of all the
states.1
13. The Common Law.—The general rule is that the common law
of another state or country must be pleaded and proved like any
other fact.2 However, it has been held that judicial notice will be
taken not only of the prevalence of the common law in a sister state 5
but of the rules of the common law there prevalent as well.4 The
basis of these decisions is that it is a matter pertaining to history of
which the court is bound to take judicial notice that the common
law is the basis of the jurisprudence of the state in question.5 Courts
of this country take notice of the common law of England without
proof ; 8 not, however, because it is the common law of a foreign
country, but because it has become a law to us, and we look to it,
without proof, as to our own law.7 But courts will not presume with
out evidence that the common law of England is also the common
18. Creelman Lumber Co. v. Lesh, 1 John. (N. Y.) 385, 3 Am. Dec. 336.
73 Ark. 16, 83 S. W. 320, 3 Ann. Cas.
Note: 67 L.R.A. 40.
108 ; Gleason v. Thayer, 87 Conn. 248,
See Evidence, vol. 10, p. 890 et seq.
87 Atl. 790, Ann. Cas. 1915B 1069;
3. Copley v. Sanford, 2 La, Ann.
Wilson v. Phoenix Powder Mfg. Co., 335, 46 Am. Dec. 548; Malpica v. Mc40 W. Va. 413, 21 S. E. 1035, 52 A. Kown, 1 La. 248, 20 Am. Dec. 279;
S. R. 890.
Rush v. Landers, 107 La. 549, 32 So.
Notes: 11 Am. Dec. 782; 89 Am. 95, 57 L.R.A. 353.
Dec. 675; 113 A. S. R. 871; Ann. Cas.
4. Copley v. Sanford, 2 La. Ann.
1914D 546.
335, 46 Am. Dec. 548; Malpica v. Mc19. Note: Ann. Cas. 1914D 546.
Kown, 1 La. 248, 20 Am. Dec. 279;
20. Gardner v. Barney, 6 Wall. 499, Rush v. Landers, 107 La. 549, 32 So.
18 U. S. (L. ed.) 890.
95, 57 L.R.A. 353.
1. Moore v. Pywell, 29 App. Cas.
5. Copley v. Sanford, 2 La. Ann.
(D. C.) 312, 9 L.R.A.(N.S.) 1078.
335, 46 Am. Dec. 548.
2. Donegan v. Wood, 49 Ala. 242,
6. Malpica v. McKown, 1 La. 248,
20 Am. Rep. 275; St. Louis, etc., R. 20 Am. Dec. 279; Owen v. Boyle, 15
Co. v. Weaver, 35 Kan. 412, 11 Pac. Me. 147, 32 Am. Dec. 143; Lozier v.
408, 57 Am. Rep. 176 ; Penobscot, etc., Wescott, 26 N. Y. 146, 82 Am. Dec.
R. Co. v. Bartlett, 12 Gray (Mass.) 404.
244, 71 Am. Dec. 753; Miller v. AlNote: 89 Am. Dec. 664.
drich, 202 Mass. 109, 88 N. E. 441, 132
7. Malpica v. McKown, 1 La. 248.
A. S. R. 480; Crandall v. Great North- 20 Am. Dec. 279; Owen v. Boyle, 15
ern R. Co., 83 Minn. 190, 86 N. W. 10, Me. 147, 32 Am. Dec. 143.
85 A. S. R. 458; Kenny v. Clarkson,
Note: 89 Am. Dec. 664.
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law of her colonies.8 The same rules govern in the case of the law
merchant, since it is part of the common law.9 Of course there is
no presumption that the law merchant prevails in foreign countries,10
except in England, as to which the courts of this country will take
judicial notice that the law merchant prevails, and that it is the
same as in this country.11 Customs and usages which have been
long acquiesced in and sanctioned by judicial decision, and which
have given rise to the systems of common law and the law merchant,
amount to positive law, and are judicially noticed.12 Particular or
local customs, or customs which do not form a part of the law mer
chant, will not, however, be judicially noticed, but if relied on, must
be averred and proved.18
14. Laws of Country under Common Government.—The general
rule certainly is that courts cannot notice the laws of a foreign state,
unless they are proved like other facts. But when countries have
once belonged to the same government, and the same rules prevailed
in both, the separation of the countries does not render the law in
existence at the time they divide foreign to each other.14 Thus,
judicial notice must be taken of the laws of a mother state which
were in existence at the time of the separation from such state.15
Such laws are not considered foreign laws, but as the laws of an
antecedent government.16 The act of political separation does not
destroy the knowledge possessed in both that they were subject to
the same law, nor does it obliterate acquaintance with the state
thereof.17 But any change made in it after the countries became
independent of each other, any new statute passed in either, would
certainly come under the general rule.18 When territory is acquired,
judicial notice must be taken not only by the local courts but also
by the federal courts of the law existing in such territory prior to
its acquisition.19
8. Owen v. Boyle, 15 Me. 147, 32
14. Malpica v. McKown, 1 La. 248,
Am. Dee. 143.
20 Am. Dec. 279; Arayo v. Currell,
9. Donegan v. Wood, 49 Ala. 242, 1 La. 528, 20 Am. Dec. 286.
20 Am. Rep. 275.
Notes: 11 Am. Dec. 783; 89 Am.
10. Aslanian v. Dostumian, 174 Dec. 675.
Mass. 328, 54 N. E. 845, 75 A. S. E.
15. Holley v. Holley, Litt. Sel. Cas.
348, 47 L.RA.. 495.
(Ky.) 505, 12 Am. Dec. 342.
11. Fleming v. McClure, 1 Brev.
16. United States v. Perot, 98 U.
(S. C.) 428, 2 Am. Dec. 671.
S. 428, 25 U. S. (L. ed.) 251.
12. Barlow v. Lambert, 28 Ala. 704,
Notes: 11 Am. Dec. 783; 89 Am.
65 Am. Dec. 374; Franklin v. Twogood, Dec. 675.
25 1a. 520, 96 Am. Dec. 73; Fleming 17. Malpica v. McKown, 1 La. 248,
ti McClure, 1 Brev. (S. C.) 428, 2 20 Am. Dec. 279.
Am. Dec. 671.
Note: 89 Am. Dec. 675.
Note: 89 Am. Dec. 664.
18. Malpica v. McKown, 1 La. 248,
13. Barlow v. Lambert, 28 Ala. 704, 20 Am. Dec. 279.
65 Am. Dec. 374.
19. United States v. Turner, 11
Note: 89 Am. Dec. 665.
How. 663, 13 U. S. (L. ed.) 857;
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15. State Laws in Federal Courts.—The reciprocal relations sub
sisting between the several states and the United States are domestic,
not foreign, and as the state courts are judicially cognizant of the
federal constitution and of the public acts of Congress, so the general
rule is that the United States courts will, when exercising original
jurisdiction, take judicial notice of the public laws and jurisprudence
of all the states.20 Similarly the supreme court, in the exercise of
its appellate jurisdiction from the lower courts of the United States,
takes judicial notice of the laws of all the states.1 But in the supreme
court of the United States, when acting under its appellate jurisdiction,
whatever was matter of fact in the court whose judgment or decree
is under review is matter of fact there.2 So upon error to the highest
Fremont v. United States, 17 How. 39 U. S. (L. ed.) 128; Mills v. Green,
542, 15 U. S. (L. ed.) 241; United 159 U. S. 651, 16 S. Ct. 132, 40 U.
States v. Perot, 98 U. S. 428, 25 S. (L. ed.) 293; Garzot v. De Rubio,
U. S. (L. ed.) 251; United States 209 U. S. 283, 28 S. Ct. 548, 52 U. S.
v. Chaves, 159 U. S. 452, 16 S. Ct. (L. ed.) 794; Missouri, etc., R. Co. v.
57, 40 U. S. (L. ed.) 215; Crespin Wulf, 226 U. S. 570, 33 S. Ct. 135,
v. United States, 168 U. S. 208, 18 57 U. S. (L. ed.) 355, Ann. Cas. 1914B
S. Ct. 53, 42 U. S. (L. ed.) 438; Ponce 134; New York Mutual Life Ins. Co.
v. Roman Catholic Apostolic Church, v. Hill, 97 Fed. 263, 38 C. C. A. 159,
210 U. S. 296, 28 S. Ct. 737, 56 U. 49 L.RA. 127, reversed on another
S. (L. ed.) 1068.
point in 178 U. S. 347, 20 S. Ct. 914,
Note: 89 Am. Dec. 675.
44 U. S. (L. ed.) 1097; New York
20. United States v. Amedy, 11 Mutual Life Ins. Co. v. Dinglev, 100
Wheat. 392, 6 U. S. (L. ed.) 502; Doe Fed. 408, 40 C. C. A. 459, 49 L.R.A.
v. Winn, 5 Pet. 233, 8 U. S. (L. ed.) 132, reversed on another point in 184
108; Leland v. Wilkinson, 6 Pet. 317, U. S. 695, 22 S. Ct. 937, 46 U. S.
8 U. S. (L. ed.) 412; Owings v. Hull, (L. ed.) 763 mem.; Moore v. Pywell,
9 Pet. 607, 9 U. S. (L. ed.) 246; 29 App. Cas. (D. C.) 312, 9 L.R.A.
Watkins v. Holman, 16 Pet. 25, 10 (N.S.) 1078.
U. S. (L. ed.) 873; Pennington v.
Notes: 11 Am. Dec. 781; 89 Am.
Gibson, 16 How. 65, 14 U. S. (L. ed.) Dec. 675; 113 A. S. R. 873; 4 L.R.A.
847; Cheever v. Wilson, 9 Wall.' 108, 33.
19 U. S. (L. ed.) 604; Brown v. Piper,
1. Owings v. Hull, 9 Pet. 607, 9
91 U. S. 37, 23 U. S. (L. ed.) 200; U. S. (L. ed.) 246; Chicago, etc., R.
Elwood v. Flamingan, 104 U. S. 562, Co. v. Wiggins Ferry Co., 119 U. S.
26 U. S. (L. ed.) 842; Memphis, etc., 615, 7 S. Ct. 398, 36 U. S. (L. ed.)
R. Co. v. Loftin, 105 U. S. 258, 26 519; New York Fourth Nat. Bank v.
U. S. (L. ed.) 1042; Lamar v. Micou, Francklyn, 120 U. S. 747, 7 S. Ct. 757,
114 U. S. 218, 5 S. Ct. 857, 29 U. S. 20 U. S. (L. ed.) 825; Mills v. Green,
(L. ed.) 94; Chicago, etc., R. Co. v. 159 U. S. 651, 16 S. Ct. 132, 40 U. S.
Wiggins Ferry Co., 119 U. S. 615, 7 (L.ed.) 293; Moore v. Pywell, 29 App.
S. Ct. 398, 30 U. S. (L. ed.) 519; New Cas. (D. C.) 312, 9 L.R.A.(N.S.) 1078.
York Fourth Nat. Bank v. Francklyn,
Note: 4 L.R.A. 33.
120 U. S. 747, 7 S. Ct. 757, 30 U. 2. Renaud v. Albott, 116 U. S. 277,
S. (L. ed.) 825; Gormley v. Bunyan, 6 S. Ct. 1194, 29 U. S. (L. ed.) 629:
138 U. S. 623, 11 S. Ct. 453, 34 U. S. Chicago, etc., R. Co. v. Wiggins Ferry
(L. ed.) 1086; Martin v. Baltimore, Co., 119 U. S. 615, 7 S. Ct. 398, 30
etc., R. Co., 151 U. S. 673, 14 S. Ct. U. S. (L. ed.) 519; Lloyd v. Matthews,
533, 38 U. S. (L. ed.) 311; Lloyd v. 155 U. S. 222, 15 S. Ct. 70, 39 U. S.
Matthews, 155 U. S. 222, 15 S. Ct. 70, (L. ed.) 128; Missouri, etc., R. Co. v.
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court of a state it takes judicial notice of the laws of that state only.8
In noticing state laws, federal courts follow the same rules that govern
the courts of that state.4 And where a private statute is judicially
recognized in the state court, it will be judicially recognized in the
United States courts on appeal.5
16. Municipal Ordinances; Legislative Journals and Debates.—The
ordinances and by-laws of a municipal corporation are not public
laws, and therefore, as they do not fall within the circle of the judicial
knowledge of courts of general jurisdiction, they must be pleaded
and proved if material to the case at bar,6 and mere reference to an
ordinance by dates and figures is not a sufficient pleading.7 This
rule is, however, subject to exception in the municipal courts. Indeed,
municipal ordinances may be said to be especially the law of those
courts, as much so as the public statutes of the legislature are of the
state courts—in each case an enactment of the legislative body of the
jurisdiction is under consideration. And therefore a city or munic
ipal court may properly take judicial notice of the ordinances of
the city or municipality within which its jurisdiction lies,8 and of such
Wulf, 226 U. S. 570, 33 S. Ct. 135, 20 U. S. (L. ed.) 997; Gault v. Ft. Col57 U. S. (L. ed.) 355, Ann. Cas. lins, 57 Colo. 324, 142 Pac. 171, Ann.
1914B 134; Moore v. Pywell, 29 App. Cas. 1916B 718; Western, etc., R. Co.
Cas. (D. C.) 312, 9 L.R.A.(N.S.) 1078. v. Young, 81 Ga. 397, 7 S. E. 912, 12
Notes: 11 Am. Dec. 782 ; 89 Am. A. S. R. 320; Hill v. Atlanta, 125 Ga.
Dec. 676; 113 A. S. R. 873.
697, 54 S. E. 354, 5 Ann. Cas. 614
3. Covington Drawbridge Co. v. and note; Shanfelter v. Baltimore, 80
Shepherd, 20 How. 227, 15 U. S. (L. Md. 483, 31 Atl. 439, 27 L.R.A. 648;
ed.) 896; Junction R. Co. v. Ashland Mooney v. Kennett, 19 Mo. 551, 61
Bank, 12 Wall. 226, 20 U. S. (L. ed.) Am. Dec. 576; St. Louis v. Liesing,
385; Mitchell v. Overman, 103 U. S. 190 Mo. 464, 89 S. W. 611, 109 A.
62. 26 U. S. (L. ed.) 369; Renaud S. R. 774, 4 Ann. Cas. 112, 1 L.R.A.
v. Albott, 116 U. S. 277, 6 S. Ct. 1194, (N.S.) 918.
29 U. S. (L. ed.) 629; Lloyd v.
Notes: 11 Am. Dec. 781; 89 Am.
Matthews, 155 U. S. 222, 15 S. Ct. Dec. 668; 4 L.R.A. 41.
70, 39 U. S. (L. ed.) 128; Missouri,
7. Shanfelter v. Baltimore, 80 Md.
etc., R. Co. v. Wulf, 226 U. S. 570, 483, 31 Atl. 439, 27 L.R.A. 648.
33 S. Ct. 135, 57 U. S. (L. ed.) 355,
8. Hill v. Atlanta, 125 Ga. 697, 54
Ann. Cas. 1914B 134; Moore v. Pywell, S. E. 354, 5 Ann. Cas. 614 and note;
29 App. Cas. (D. C.) 312, 9 L.R.A. Houren v. Chicago, etc., R. Co., 236
(N.S.) 1078.
111. 620, 86 N. E. 611, 127 A. S. R.
Notes: 11 Am. Dec. 782; 113 A. 309, 20 L.R.A.(N.S.) 1110; Portland
S. R. 873; 4 L.R.A. 33.
v. Yick, 44 Ore. 439, 75 Pac. 706, 102
4. Junction R. Co. v. Ashland Bank, A. S. R. 633; Milbank v. Cronlokken,
12 Wall. 226, 20 U. S. (L. ed.) 385; 29 S. D. 46, 135 N. W. 711, Ann. Cas.
Moore v. Pywell, 29 App. Cas. (D. C.) 1914C 1231.
312, 9 L.R.A.(N.S.) 1078.
Note: 89 Am. Dec. 668.
Note; 89 Am. Dec. 676.
Where under the city charter of5. Junction R. Co. v. Ashland Bank, fenses against city ordinances were to
12 Wall. 226, 20 U. S. (L. ed.) 385. be tried before the mayor, it was held
Note : Ann. Cas. 1914D 545.
that the latter might take judicial no6. Yates v. Milwaukee, 10 Wall. 497, tice of the due publication of the
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journals and records of the law-making body as affect their validity,
meaning and construction.9 Likewise the higher courts on appeal
from a municipal court will normally recognize the existence and
substance of the municipal ordinances.10 But where a cause is tri
able de novo on appeal from the municipal court's decision, the author
ities are divided as to whether judicial cognizance will be taken of an
ordinance,11 some holding that even then the municipal ordinance
will be judicially recognized M and others holding the contrary.15
Statutes have been enacted in some states directing that munici
pal courts shall take notice of ordinances.14 It has been provided
too that the courts of general jurisdiction shall take judicial cogni
zance of municipal ordinances.15 And the rule is subject to the further
exception that when city ordinances have been confirmed by legisla
tive enactment, or declared to have the force and effect of public
statutes, they will be judicially noticed in all courts.18 The courts
are not all agreed upon the question whether judicial notice will be
taken of the journals of the legislature. In many states the courts
have the right, and it is their duty, to recognize judicially such jour
nals in determining whether all the constitutional requisites to the
validity of a statute have been complied with 17 in construing a stat
ute,18 or in deciding any other matter to which they are pertinent.19
ordinances of a city. Anderson v. 579, 57 So. 942, Ann. Cas. 1914D 248;
O'Donnell, 29 S. C. 355, 7 S. E. 523, Jobe v. Urquhart, 102 Ark. 470, 143
13 A. S. R. 728, 1 L.R.A. 632.
S. W. 121, Ann. Cas. 1914A 351; Berrv
9. Portland v. Yick, 44 Ore. 439, v. Baltimore, etc., R. Co., 41 Md. 446,
75 Pac. 706, 102 A. S. R. 633.
26 Am. Rep. 69; State v. McClelland,
Note: 11 Am. Dec. 781.
18 Neb. 236, 25 N. W. 77, 53 Am.
10. Portland v. Yick, 44 Ore. 439, Rep. 814; Cowley v. People, 83 N.
75 Pac. 706, 102 A. S. R. 633.
Y. 464, 38 Am. Rep. 464; Portland
Notes: 89 Am. Dec. 669; 5 Ann. v. Yick, 44 Ore. 439, 75 Pac. 706, 102
Cas. 616.
A. S. R. 633; Osburn v. Staley, 5
11. Note: 5 Ann. Cas. 616.
W. Va. 85, 13 Am. Rep. 640.
12. Portland v. Yick, 44 Ore. 439,
Notes: 89 Am. Dec. 667; 2 L.R.A.
75 Pac. 706, 102 A. S. R. 633; Mil- 612; 4 L.R.A. 41; 40 L.R.A.(N.S.)
bank v. Cronlokken, 29 S. D. 46, 135 38.
N. W. 711, Ann. Cas. 1914C 1231.
The rule stated in the text was also
13. Note: 5 Ann. Cas. 616.
laid down in State v. Piatt, 2 S. C.
14. Houren v. Chicago, etc., R. Co., 150, 16 Am. Rep. 647, but so far as that
236 111. 620, 86 N. E. 611, 127 A. S. case holds that the legislative journals
R. 309, 20 L.R.A.(N.S.) 1110.
may be resorted to for the purpose of
15. Minneota v. Martin, 124 Minn, contradicting the xecitals of a statute
498, 145 N. W. 383, Ann. Cas. 1915B that the constitutional formalities of
812, 51 L.R.A.(N.S-) 40.
enactment had been complied with, it
Notes: 5 Ann. Cas. 615; Ann. Cas. has been overruled by State v. Chester,
1914D 547.
,
39 S. C. 307, 17 S. E. 752.
16. Note: 89 Am. Dec. 669.
18. Blake v. National City Bank,
17. Blake v. National City Bank, 23 23 Wall. 307, 23 U. S. (L. ed.) 119;
Wall. 307, 23 U. S. (L. ed.) 119; Portland v. Yick, 44 Ore. 439, 75 Pac.
Moody v. State, 48 Ala. 115, 17 Am. 706, 102 A. S. R. 633.
Rep. 28; State v. Joseph, 175 Ala.
19. French v. California, 146 CaL
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So in one case it was held that persons expelled from a state legisla
ture would not be heard to allege irregularities in the proceedings '
when the legislative journals showed them to have been regular.20
This is on the theory that the journals are public records.1 In other
states, however, the legislative journals are denied the dignity of rec
ords.2 The English courts decline to notice judicially the journals of
Parliament.8 And judicial notice will never be taken, in arriving at a
construction of an act, of debates by members of the legislative branch
of the government.4
17. Rules of Court; Administrative Rules and Regulations.—A
court will judicially notice its own rules.5 But an appellate court will
not take cognizance of the rules of the court below, when they are
not in the record.6 And the party asserting the existence of a rule of
the latter court, and that he has been prejudiced by its violation,
should make it a part of the record on appeal,7 for in the absence of
proof, the presumption is that the proceedings had in that court were
in conformity with its rules.8 A statute requiring an appellate court
to recognize judicially the rules of one of the lower grade courts and
not of the others has been held to offend a constitutional provision
that the organization, jurisdiction, powers, proceedings and practice
of all courts, of the same class or grade, so far as regulated by law,
and the force and effect of the process, judgments and decrees of
such courts, severally, shall be uniform.9 The supreme court of a
state should take cognizance of the time prescribed by law for hold
ing the terms of the various courts of the state.10 And a court will
in all cases judicially notice the boundary lines of its jurisdiction.11
Orders and regulations by the political branches of the government,
within the scope of their authority, which have the same effect as
law, will be judicially noticed by the courts,12 as for instance quaran604, 80 Pac. 1031, 2 Ann. Cas. 756, 48 Pac. 641, 58 A. S. R. 234; Case
69 L.R.A. 556; State v. Piatt, 2 S. C. Threshing Machine Co. v. Meyers, 78
150, 16 Am. Rep. 647, overruled on Neb. 685, 111 N. W. 602, 9 L.R.A.
another point by State v. Chester, 39 (N.S.) 970.
S. C. 307, 17 S. E. 752.
Note: 89 Am. Dec. 689.
20. French v. California, 146 Cal.
7. Kindel v. Le Bert, 23 Colo. 385,
604, 80 Pac. 1031, 2 Ann. Cas. 756, 48 Pac. 641, 58 A. S. R. 234.
69 L.R.A. 556.
8. Note : 89 Am. Dec. 689.
1. State v. McClelland, 18 Neb. 236,
9. Sixby v. Chicago City R. Co., 260
25 N. W. 77, 53 Am. Rep. 814; Osburn 111. 478, 103 N. E. 249, Ann. Cas.
v. Staley, 5 W. Va. 85, 13 Am. Rep. 1914D 539 and note.
640.
10. Note: 4 L.R.A. 34.
2. Note: 89 Am. Dec. 667.
11. Note: 4 L.R.A. 34.
3. Note: 89 Am. Dec. 667.
12. Wabash R. Co. v. Campbell
4. United States v. Trans-Missouri 219 111. 313, 76 N. E. 346, 3 L.R.A.
Freight Ass'n, 166 U. S. 290, 17 S. Ct. (N.S.) 1092; State v. Bowles, 70 Kan.
540, 41 U. S. (L. ed.) 1007.
821, 79 Pac. 726, 69 L.R.A. 176; State
5. Npte: 89 Am. Dec. 689.
v. Tully, 31 Mont. 365, 78 Pac. 760,
6. Kindel v. Le Bert, 23 Colo. 385, 3 Ann. Cas. 824; Whitney v. Spratt,
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tine rules to protect the health of man or beast 18 and the public
proclamations of the executive, since they amount in effect to law.14
However, generally speaking there is no rule requiring any court to
take cognizance of the various orders issued^ by a military commander
in the exercise of the authority conferred upon him.15 It has been held
to the contrary, though, that a court will judicially notice orders issued
by competent military authority,18 and when the authority of the
military commander is so great that his orders have affected the action
and proceedings of ,the courts, and are in reality part of the law of
the land, .such orders should always be judicially recognized.17
III. Geography
18. In General.—The prominent geographical features of the coun
try, such as the large lakes, rivers, and mountains, undoubtedly claim
judicial cognizance.18 The reason for this, it has been said, lies' in
the fact that the topography and condition of a country enter into
the construction of the laws which are made for its government.18 But
as a matter of fact the bounds of judicial notice in such cases, as well
as in all others, are determined by the bounds of common knowledge,
and are uncertain in so far as the extent of common knowledge is
uncertain.20 It is therefore evident that the extent to which judicial
recognition will be carried must depend somewhat on the distance
of the jurisdiction of the court from the geographical point in ques
tion, for common knowledge is necessarily more minute in the
25 Wash. 62, 64 Pac. 919, 87 A. S. Rep. 135; Parker v. State, 133 Ind.
R. 738.
178, 32 N. E. 836, 33 N. E. 119, 18
13. Wabash R. Co. v. Campbell, 219 L.R.A. 567; State v. Polk County, 87
111. 313, 76 N. E. 346, 3 L.R.A.(N.S.) Minn. 325, 92 N. W. 216, 60 L.R.A.
1092.
161; Redell v. Moores, 63 Neb. 219,
14. Armstrong v. United States, 13 88 N. W. 243, 93 A. S. R. 431, 55
Wall. 154, 20 U. S. (L. ed.) 614; L.R.A. 740; Reed v. Territory, 1 Okla.
Jenkins v. Collard, 145 U. S. 546, 12 Crim. 481, 98 Pac. 583, 129 A. S. R.
S. Ct. 868, 36 U. S. (L. ed.) 812; 861; Pearce v. Langflt, 101 Pa. St.
Wells v. Missouri Pac. R. Co., 110 Mo. 507, 47 Am. Rep. 737; Boston v. State,
286, 19 S. W. 530, 15 L.R.A. 847.
5 Tex. App. 383, 32 Am. Rep. 575;
15. Burke v. Miltenberger, 19 Wall. Gulf Colorado, etc., R. Co. v. State,
519, 22 U. S. (L. ed.) 158.
72 Tex. 404, 10 S. W. 81, 13 A.
16. New Orleans Canal, etc., Co. v. S. R. 815; Dougan v. Seattle, 76 Wash.
Templeton, 20 La. Ann. 141, 96 Am. 621, 136 Pac. 1165, 51 L.R.A. (N.S.)
Dec. 385.
214.
17. Taylor v. Graham, 18 La. Ann.
Notes: 89 Am. Dec. 678; 82 A. S.
656, 89 Am. Dec. 699.
R. 439; 124 A. S. R. 32; 12 Ann.
Note : 89 Am. Dec. 670.
Cas. 927.
18. Pevroup v. Howard, 7 Pet. 324,
19. Williams v. State, 64 Ind. 553,
8 U. S. (L. ed.) 700; United States 31 Am. Rep. 135; Redell v. Moores,
v. The Mentello, 11 Wall. 411, 20 U. 63 Neb. 219, 88 N. W. 243, 93 A.
S. (L. ed.) 191; McNitt v. Tuner, 16 S. R. 431, 55 L.R.A. 740.
Wall. 352, 21 U. S. (L. ed.) 341; WilNote: 82 A. S. R. 439.
iiams t. State, 64 Ind. 553, 31 Am.
20. Note : 12 Ann. Cas. 928.
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immediate vicinity thereof than at a distance. Disregard of this
very patent fact frequently gives rise to an apparent conflict of author
ity, which, however, is explained when the principle indicated is
understood that the minuteness of judicial knowledge is always in
inverse proportion to distance.1 The courts in their cognizance of
geographical facts are not limited to the geography of this country,
but may include geographical facts of foreign countries as well, pro
vided they are sufficiently prominent to be matters of common knowl
edge in this country,2 and should always at least take judicial notice
that any well known part of the world is, or is not, within the borders
of the United States.8 All courts of justice are bound to take judicial
notice of the territorial extent of the jurisdiction exercised by the
government whose laws they administer,4 and of the extent and
boundaries of the territory within which they themselves can exer
cise jurisdiction.5 The question whether a certain geographical
fact is entitled to judicial notice is much simplified, too, if such
fact is the creature of statute, for in such case it may be that the
court will take notice of the statute, and therefore incidentally
of the geographical fact, regardless of the actual notoriety of the
latter.6
19. States.—A court will take judicial notice of the local divisions
of the country, including its division into states.7 A state court is
bound to recognize the boundary line between the United States and
a foreign country, especially where such boundary line coincides with
the boundary line of the state,8 and in any case it may judicially
notice the state's boundaries.9 Cognizance will also be taken by a
state court of the detailed geographical features of the territory within
that state, such features being matters of general knowledge in the
jurisdiction,10 as for instance that one section is particularly fitted
1. Ann. Cas. 1914D 544.
Pac. 760, 3 Ann. Cas. 824.
2. Note: 12 Ann. Cas. 928.
Notes: 89 Am. Dec. 676; 4 L.R.A.
3. Lagier v. Wescott, 26 N. Y. 146, 36.
82 Am. Dec. 404.
7. Note: 12 Ann. Cas. 933.
4. Boston v. State. 5 Tex. App. 383,
8. Notes: 82 A. S. R. 445; 12 Ann.
32 Am. Rep. 575.
Cas. 932.
Notes: 89 Am. Dec. 679; 82 A. S.
9. Reed v. Territory, 1 Okla. Crim.
R. 439 ; 12 Ann. Cas. 928.
481, 98 Pac. 583, 129 A. S. R. 861.
5. Rogers v. Cady, 104 Cal. 288,
10. Parker v. State, 133 Ind. . 178,
38 Pac. 81, 43 A. S. R, 100.
32 N. E. 836, 33 N. E. 119, 18 L.R.A.
Notes: 89 Am. Dec. 679; 82 A. S. 567; State v. Polk County, 87 Minn.
R. 440.
325, 92 N. W. 216, 60 L.R.A. 161;
6. McNitt v. Tuner, 16 Wall. 352, Crawford Co. v. Hathaway, 67 Neb.
21 U. S. (L. ed.) 341; United States 325, 93 N. W. 781, 108 A. S. R. 647,
v. Jackson, 104 U. S. 41, 26 U. S. 60 L.R.A. 889 ; Texas Standard Cotton
(L. ed.) 651; Rogers v. Cady, 104 Oil Co. v. Adone, 83 Tex. 650, 19 S.
Cal. 288, 38 Pac. 81, 43 A. S. R. W. 274, 29 A. S. R. Q90, 15 L.R.A.
100; State v. Tully, 31 Mont. 365, 78 598.
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for the cultivation of a certain crop,11 or for no crop at all ; 12 that
peculiar climatic conditions prevail in another section ; 18 that one dis
trict is arid,14 or another wet and swampy ; 15 or that certain places
constitute the chief cities ; 16 as well as of a thousand and one other
similar matters of like notoriety. The courts of a state will also
recognize the political and territorial separation of the state into
counties, cities, towns, and other similar divisions,17 and the fact that
a county is under township organization.18 Similarly, notice will
be taken of the fact that there is a county of a certain name in the
state, or that there never was legally and constitutionally a county
of a certain name in the state.19 But it is held in some cases that
a county will not be judicially recognized at all unless erected by a
public statute, and that therefore a county created by commissioners
under a general law is not entitled to recognition.20 The contiguity
and relative geographical position of the counties of the state are
matters of judicial knowledge,1 and the boundaries of counties will
of course be noticed.2 Moreover, from its knowledge of the boundaries
of a county the court may determine that a point a certain distance
from a place named in a county is within that county.8 A state court
will take judicial notice that a national military reservation is situ
ated in a certain county.4 The judicial districts into which a state
is divided and the counties and territory embraced by each district
are likewise within the range of knowledge of a state court.5 The
11. Texas Standard Cotton Oil Co.
18. Gunning v. People, 189 111. 165,
v. Adone, 83 Tex. 650, 19 S. W. 274, 59 N. E. 494, 82 A. S. R. 433.
29 A. S. E. 690, 15 L.E.A. 598.
19. People v. Ebanks, 117 Cal. 652,
12. Crawford Co. v. Hathaway, 67 49 Pac. 1049, 40 L.R.A. 269.
Neb. 325, 93 N. W. 781, 108 A. S. E.
Note: 89 Am. Dec. 677.
647, 60 L.E.A. 889.
. 20. Notes: 89 Am. Dec. 677; 124
13. Crawford Co. v. Hathaway, 67 A. S. E. 36.
Neb. 325, 93 N. W. 781, 108 A. S.
1. St. Louis, etc., E. Co. v. Petty,
R. 647, 60 L.R.A. 889.
57 Ark. 359, 21 S. W. 884, 20 L.R.A.
14. Crawford Co. v. Hathaway, 67 434; Denny v. State, 144 Ind. 503, 42
Neb. 325, 93 N. W. 781, 108 A. S. N. E. 929, 31 L.R.A. 726; State v.
R. 647, 60 L.R.A. 889.
Cunningham, 81 Wis. 440, 51 N. W.
15. State v. Polk County, 87 Minn. 724, 15 L.R.A. 561.
325, 92 N. W. 216, 60 L.R.A. 161.
Notes: 89 Am. Dec. 677; 82 A. S.
16. Texas Standard Cotton Oil Co.. R. 442.
v. Adone, 83 Tex. 650, 19 S. W. 274,
2. Gunning v. People, 189 111. 165,
29 A. S. R. 690, 15 L.R.A. 598.
59 N. E. 494, 82 A. S. R. 433 and
17. Gunning v. People, 189 111. 165, note; Reed v. Territory, 1 Okla. Crim.
59 N. E. 494, 82 A. S. R, 433; State 481, 98 Pac. 583, 129 A. S. R. 861.
v. Glasgow, 1 N. C. 264, 2 Am. Dec.
Notes: 89 Am. Dec. 677; 12 Ann.
629 ; Reed v. Territory, 1 Okla. Crim. Cas. 932, 933.
481, 98 Pac. 583, 129 A. S. R. 861;
3. Notes: 89 Am. Dec. 677; 12 Ann.
Boston v. State, 5 Tex. App. 383, 32 Cas. 932.
Am. Rep. 575.
4. State v. Tully, 31 Mont. 365, 78
Notes: 89 Am. Dec. 676; 12 Ann. Pac. 760, 3 Ann. Cas. 824.
Cas. 933; 4 L.R.A. 36, 37.
5. Com. v. Fitapatrick, 121 Pa. St.
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federal courts, too, will recognize the boundaries of the several states,6
and the judicial districts therein.7
20. Cities, Towns and Villages Generally.—Courts will take judi
cial notice of the existence of villages, towns, and cities.8 They will
include in this notice the boundary lines of cities and villages that
have been established by statute,9 but they will not recognize the
boundaries of cities which have not been established by law.10 They
have judicially noticed that certain named towns or cities are within
the state, without proof of the fact, when it has become material for
their consideration,11 and have even recognized in what county the
more important cities are located.12 The exact location of important
cities within the boundaries of a state is also within the range of
judicial knowledge.18 Thus judicial notice will be taken that a cer
tain city in the state is not on a railroad,14 or that a certain city is the
county seat of a certain county.15 In the. case of a city of sufficient
consequence, cognizance will be taken of the city's size19 and com
mercial importance.17 Furthermore in some instances the existence
and location of large cities in other states have been recognized.1s
Notice has even been taken of the county wherein such a city is situ109, 15 Atl. 466, 6 A. S. R. 757, 1
12. State v. Meyer, 135 la. 507, 113
L.R.A. 451; Pearce v. Langflt, 101 Pa. N. W. 322, 124 A. S. R. 291, 14 Ann.
St. 507, 47 Am. Rep. 737; Mischer v. Cas. 1; Gunning v. People, 189 IlL
State, 41 Tex. Crim. 212, 53 S. W. 165, 59 N. E. 494, 82 A. S. R. 433
627, 96 A. S. R. 780.
and note; Hambel v. Davis, 89 Tex.
Notes: 82 A. S. R. 445; 12 Ann. 256, 34 S. W. 439, 59 A. S. R. 46.
Cas. 933.
Notes: 124 A. S. R. 34; 4 L.R.A.
6. Brown v. Piper, 91 U. S. 37, 23 36.
U. S. (L. ed.) 200.
13. Peyroux v. Howard, 7 Pet. 324,
7. Brown v. Piper, 91 U. S. 37, 23 8 U. S. (L. ed.) 700; Harman v. Chi
ll. S. (L. ed.) 200.
cago, 110 111. 400, 51 Am. Rep. 698;
8. State v. Meyer, 135 la. 507, 113 Gunning v. People, 189 111. 165, 59
N. W. 322, 124 A. S. R. 291, 14 Ann. N. E. 494, 82 A. S. R. 433 and note;
Cas. 1 ; Harding v. Strong, 42 111. 148, Reed v. Territory, 1 Okla. Crim. 481,
89 Am. Dec. 415; Gunning v. People, 98 Pac. 583, 129 A. S. R. 861; State
189 111. 165, 59 N. E. 494, 82 A. S. v. Cunningham, 81 Wis. 440, 51 N. W.
R. 433; Ex parte Wygant, 39 Ore. 724, 15 L.R.A. 561.
42!), 64 Pac. 867, 87 A. S. R. 673, 54
Note: 124 A. S. R. 34.
L.R.A. 636.
14. Greene v. Lineville Drug Co., 150
Notes: 124 A. S. R. 34; 4 L.R.A. Ala. 112, 43 So. 216, 124 A. S. R. 17.
36.
15. Hambel v. Davis, 89 Tex. 256,
9. Griffing v. Gibb, 2 Black 519, 17 34 S. W. 439, 59 A. S. R. 46.
U. S. (L. ed.) 353.
16. Harmon v. Chicago, 110 111. 400,
Note: 12 Ann. Cas. 933.
51 Am. Rep. 698.
10. Note : 12 Ann. Cas. 933.
17. Harmon v. Chicago, 110 111. 400,
11. State v. Meyer, 135 la. 507, 113 51 Am. Rep. 698.
N. W. 322, 124 A. S. R, 291, 14 Ann.
18. Harding v. Strong, 42 111. 148,
Cas. 1.
89 Am. Dec. 415.
Notes: 89 Am. Dec. 678; 82 A. S.
Note: 89 Am. Dec. 678.
R. 443; 124 A. S. R. 34; 4 L.R.A.
36.
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ated,18 though in other cases this recognition has been denied." A
state court can judicially know that a certain town is one of the
smaller towns of the state.1
21. Geography of Cities.—It is a matter of common knowledge, and
therefore a matter of which judicial knowledge will be taken, that
cities are divided by streets and alleys into blocks and subdivisions of
blocks.2 It is reasonably well settled too that courts sitting in a city
judicially notice the streets, squares, and public grounds thereof, their
location, and relation to one another, and the direction in which they
run as laid down on an official map of the city.8 Of course all doubt is
eliminated in such case if the street or road in question was laid out
and built under a public statute of which the court has cognizance.4
Courts may also take judicial notice of the usual grade of the streets
in a particular city,5 though even this is questioned in some cases.6
Judicial notice cannot be so stretched, however, as to include the exact
location of a particular number on a given street.7 Recognition will
be made of the division of a city into wards.8 Courts take judicial
notice of the subdivision of town and city property into separate
lots and blocks.9 But the court cannot without proof take cognizance
of the relative situation of lots and blocks on a map or plat not intro
duced in evidence, or as to how they apply to the ground without
the aid of a public statute.10 Similarly when there are no subdivisions
into blocks, the court will recognize that fact.11
22. Location of Towns and Post Offices.—In the case of small
towns, the decisions are not uniform as to whether the state courts
will judicially notice their exact location.12 If a town is created by
public law, it will certainly be a matter of judicial notice as to what
county it is situated in, regardless of its size or notoriety,18 but the con19. Harding v. Strong, 42 111. 148, ning v. People, 189 111. 165, 59 N. E.
89 Am. Dec. 415.
494, 82 A. S. R. 433; Woodson v.
20. Notes: 89 Am. Dec. 678; 4 Metropolitan St. R. Co., 224 Mo. 685,
L.R.A. 36.
• 123 S. W. 820, 20 Ann. Cas. 1039, 30
1. Western Union Telegraph Co. v. L.R.A. (N.S.) 931.
Robinson, 97 Tenn. 638, 37 S. W. 545,
7. Note: 82 A. S. R. 444.
34 L.R.A. 431.
8. Pearce v. Langfit, 101 Pa. St. 507,
2. State v. Consumers' Power Co., 47 Am. Rep. 737; State v. Cunning119 Minn. 225, 137 N. W. 1104, Ann. ham, 81 Wis. 440, 51 N. W. 724, 15
Cas. 1914B 19, 41 L.R.A. (N.S.) 1181. L.R.A. 561.
3. Prince v. Crocker, 166 Mass. 347,
9. Note: 82 A. S. R. 444.
44 N. E. 446, 32 L.R.A. 610; Pearce v.
10. Gunning v. People, 189 P1. 165,
Langfit, 101 Pa. S,t. 507, 47 Am. Rep. 59 N. E. 494, 82 A. S. R. 433 and
737.
note.
Note: 82 A. S. R. 444.
11. Summer v. Mitchel, 29 Fla. 179,
4. Boyd v. Conklin, 54 Mich. 583, 10 So. 562, 30 A. S. R. 106, 14 L.R.A.
20 N. W. 595, 52 Am. Rep. 831.
815.
5. Dougan v. Seattle, 76 Wash. 621,
12. Notes: 89 Am. Dec. 677; 4
136 Pac. 1165, 51 L.R.A. (N.S.) 214.
L.RA. 36.
6. Anderson v. Ocala, 67 Fla. 204,
13. De Baker v. Southern Cal. R.
64 So. 775, 52 L.R.A. (N.S.) 287; Gun- Co., 106 Cal. 257, 39 Pac. 610, 46
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flict arises when the court has no such public law to rely on. There
are some authorities which hold that the court's geographical knowl
edge of a county is plenary, and that the court will know what towns
are located within a certain county,14 while other cases have decided
t hat the court will judicially recognize merely that certain named
towns are in certain counties,15 and still others maintain that the situ
ation of towns with respect to counties is not a proper subject of judi
cial cognizance, in the absence of public statutes declaring that local
ity.16 It would seem, however, that this question should depend on
the notoriety of the fact, and that in the case of a well known town
judicial notice should surely be taken.17 In view of this conflict, and
since the matter is after all largely discretionary with a court called
upon for the first time to decide it, it is certainly advisable in drawing
pleadings and other writings to be careful to allege the county in
which a town is situated.18 Unquestionably if a mere collection of
houses be unincorporated, judicial notice cannot be taken of their
location on proof simply of the name that such collection of houses
is known by,19 and it has been held that even if there is a general
statute permitting every locality of a certain number of inhabitants
to incorporate itself as a town, the courts need not recognize such
corporation.20 Courts may judicially recognize the geographical posi
tion of large and important cities without the limits of the state, and
still consistently refuse to know the situation of an unimportant and
not generally known town; for it is of matters of "common knowl
edge" that courts are supposed to be informed.1 The location of
post offices is not a proper subject of judicial knowledge.2
23. Rivers, Lakes and Subterranean Waters; Tidal Lands.—As
a matter of the geography and public history of the country, courts
take cognizance of the location and navigability of large rivers and
inland lakes8 But it is not so clear that it can fairly be said in
A. S. R. 237; Gunning v. People, 189
17. Harper Furniture Co. v. SouthIll. 165, 59 N. E. 494, 82 A. S. R. ern Exp. Co., 144 N. C. 639, 57 S. E.
433; Ex parte Wygant, 39 Ore. 429, 458, 12 Ann. Cas. 924 and note.
64 Pac. 867, 87 A. S. R. 673, 54
Notes: 82 A. S. R. 443 ; 4 L.R.A.
L.R.A. 636; Temple v. State, 15 Tex. 36.
App. 304, 49 Am. Rep. 200.
' 18. Note: 89 Am. Dec. 678.
Notes: 89 Am. Dec. 677; 4 L.R.A.
19. Notes: 82 A. S. R. 443; 124 A.
36.
S. R. 34.
14. Howard v. State, 172 Ala. 402,
20. Temple v. State, 15 Tex. App.
55 So. 255, 34 L.R.A. (N.S.) 990.
304, 49 Am. Rep. 200.
Note: 89 Am. Dec. 677.
1. Note: 89 Am. Dec. 678.
15. Note : 89 Am. Dec. 677.
2. Ferrier v. Storer, 63 la. 484, 19
16. Blanding v. Sargent, 33 N. H. N. W. 288, 50 Am. Rep. 752.
239, 66 Am. Dec. 720; Boston v. State,
3. Watts v. Lindsay, 7 Wheat. 158,
5 Tex. App. 383, 32 Am. Rep. 575; 5 U. S. (L. ed.) 423; Peyroux v.
Temple v. State, 15 Tex. App. 304, Howard, 7 Pet. 324, 8 U. S. (L. ed.)
49 Am. Rep. 200.
700; Pennsylvania v. Wheeling, etc.,
Note: 89 Am. Dec. 678.
Bridge Co., 13 How. 518, 14 U. S.
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respect to a river known to be navigable that it is, or ought to be,
a matter of common knowledge at what particular place between its
mouth and its source navigability ceases. It would seem that such a
matter is one requiring evidence, and not subject to judicial knowl
edge.4 Streams of less magnitude, which are in fact navigable for
portions of the year, but whose capacity is not historical and tradi
tional, will not be noticed judicially.5 And while on the one hand
there are many streams whose navigability is so well known that it
will be judicially noticed, and on the other hand there are many
whose non-navigability is likewise well known and noticed, between
the two extremes there are many streams whose status is so clouded
in doubt as to make it a proper subject for the jury.6 The courts will
take judicial notice of the source of a river,7 of its subsequent course,8
and of the geographical features of the rivers and the surrounding
territory.8 Cognizance will also be had of the relative size of a
river 10 as well as any other features thereof which are commonly
known.11 The courts will have knowledge, too, of what rivers are
tidal rivers,12 and of the distance from the mouth of a river that
(L. ed.) 249; United States v. The
Notes: 89 Am. Dec. 681; 124 A. S.
Montello, 11 Wall. 411, 20 U. S. (L. R. 35; 12 Ann. Cas. 929.
ed.) 191; Brown v. Piper, 91 U. S. 37,
6. Donnelly v. United States, 228
23 U. S. (L. ed.) 200; United States U. S. 243, 708, 33 S. Ct. 449, 1024,
v. Rio Grande Dam, etc., Co., 174 U. Ann. Cas. 1913E 710, 721; State v.
S. 690, 19 S. Ct. 770, 43 U. S. (L. Norcross, 132 Wis. 534, 112 N. W.
ed.) 1136; De Baker v. Southern Cal. 40, 122 A. S. R. 998.
R. Co., 106 Cal. 257, 39 Pac. 610, 46
7. People v. Trnckee Lumber Co.,
A. S. R. 237; People v. Trnckee Lum- 116 Cal. 397, 48 Pac. 374, 58 A S.
ber Co., 116 Cal. 397, 48 Pac. 374, R. 183, 39 L.R.A. 581.
58 A. S. R. 183, 39 L.R.A. 581; HarNote: 12 Ann. Cas. 929.
mon v. Chicago, 110 111. 400, 51 Am.
8. People v. Truckee Lumber Co.,
Rep. 698; Ross v. Faust, 54 Ind. 471, 116 Cal. 397, 48 Pac. 374, 58 A. S.
23 Am. Rep. 655; Wood v. Fowler, R. 183, 39 L.R.A. 581; Harmon v.
26 Kan. 682, 40 Am. Rep. 330; Ter- Chicago, 110 111. 400, 51 Am. Rep.
rell v. Paducah, 122 Ky. 331, 92 S. 698.
W. 310, 5 L.R.A. (N.S.) 289; Com.
Note: 12 Ann. Cas. 929.
v. King, 150 Mass. 221, 22 N. E. 905,
9. Harmon v. Chicago, 110 111. 400,
5 L.R.A. 536; Gulf, etc., R. Co. v. 51 Am. Rep. 698.
State, 72 Tex. 404, 10 S. W. 81, 13
Note: 12 Ann. Cas. 930.
A. S. R. 815, 1 L.R.A. 849; State v.
10. State v. Haskell, 84 Vt. 429, 79
Norcross, 132 Wis. 534, 112 N. W. 40, Atl. 852, 34 L.R.A. (N.S.) 286.
122 A. S. R. 998.
11. People v. Truckee Lumber Co.,
Notes: 89 Am. Dec. 680; 82 A. S. 116 Cal. 397, 48 Pac. 374, 58 A. S.
R. 446; 124 A. S. R. 35; 12 Ann. Cas. R. 183, 39 L.R.A. 581; State v. Has928.
kell, 84 Vt. 429, 79 Atl. 852, 34 L.R.A.
4. United States v. Rio Grande (N.S.) 286.
Dam, etc., Co., 174 U. S. 690, 19 S.
12. Olive v. State, 86 Ala. 88, 5 So.
Ct. 770, 43 U. S. (L. ed.) 1136.
653, 4 L.R.A. 33 and note; Mobile
Notes: 82 A. S. R. 446; 12 Ann. Dry-Docks Co. v. Mobile, 146 Ala. 198,
Cas. 929.
40 So. 205, 9 Ann. Cas. 1229, 3 L.R.A.
5. State v. Norcross, 132 Wis. 534, (N.S.) 822.
112 N. W. 40, 122 A. S. R. 998.
Note: 12 Ann. Cas. 930.
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the tide ebbs and flows.1* But it does not follow that judicial notice
will be taken of the size of tidal lands or mud flats.14 In a proper
case the presence of large bodies of water under the earth, the habits
of such water, and the customs relating thereto may be judicially
noticed.15
24. Distances; Public Surveys.—Distances between points may be
of such general knowledge as to make it proper for the courts to take
cognizance thereof.16 So judicial notice may be taken of the relative
distances from a certain place to another part of the same state,17
and even to parts of neighboring states,18 and of the distance between
well known cities in the United States, either in the same state or
in different states.19 In some cases cognizance will be had of the
distance between station towns on a certain railroad.20 Furthermore,
it has been held that judicial notice is taken of the distance between
county seats,1 and of the distance from the county seat of a certain
town mentioned in the record of the court.2 But courts are not bound
judicially to notice the local situation of private property and its
distance from any other point,8 or the distances of certain places in
counties from one another.4 And the question, how long it takes to
travel from one point to another, will not generally be recognized,5
13. Peyroux v. Howard, 7 Pet. 324, 447; 124 A. S. R. 35; 12 Ann. Cas.
8 U. S. (L. ed.) 700; Mobile Dry- 930.
Docks Co. v. Mobile, 146 Ala. 198, 40
17. Jamieson v. Indiana Natural
So. 205, 9 Ann. Cas. 1229, 3 L.R.A. Gas, etc., Co., 128 Ind. 555, 28 N. E.
(N.S.) 822.
76, 12 L.R.A. 652.
Note: 12 Ann. Cas. 930.
18. United States v. Thornton, 160
14. Baer v. Moran Bros. Co., 153 U. S. 654, 16 S. Ct. 415, 40 U. S.
U. S. 287, 14 S. Ct. 823, 38 U. S. (L. ed.) 570; Jamieson v. Indiana
(L. ed.) 718.
Natural Gas, etc., Co., 128 Ind. 555,
15. Huber v. Merkel, 117 Wis. 355, 28 N. E. 76, 12 L.R.A. 652.
94 N. W. 354, 98 A. S. R. 933, 62
19. Illinois v. Pease, 207 U. S. 100,
L.R.A. 589.
28 S. Ct. 58, 52 U. S. (L. ed.) 121;
16. United States v. Thornton, 160 Mutual Ben. Life Ins. Co. v. RobiU. S. 654, 16 S. Ct. 415", 40 U. S. (L. son, 58 Fed. 723, 7 C. C. A. 444, 22
ed.) 570; Illinois v. Pease, 207 U. S. L.R.A. 325; People v. Van Gaasbeck,
100, 28 S. Ct. 58, 52 U. S. (L. ed.) 189 N. Y. 408, 82 N. E. 718, 12 Ann.
121; Mutual Ben. Life Ins. Co. v. Rob- Cas. 745, 22 L.R.A.(N.S.) 650; Harison, 58 Fed. 723, 7 C. C. A. 444, 22 per Furniture Co. v. Southern Exp. Co.,
L.R.A. 325; Jamieson v. Indiana Nat- 144 N. C. 639, 57 S. E. 458, 12 Ann.
ural Gas, etc., Co., 128 Ind. 555, 28 Cas. 924; Pearce v. Langfit, 101 Pa.
N. E. 76, 12 L.R.A. 652; People v. St. 507, 47 Am. Rep. 737.
Van Gaasbeck, 189 N. Y. 408, 82 N.
Note: 82 A. S. R. 447.
E. 718, 12 Ann. Cas. 745, 22 L.R.A.
20. Note: 124 A. S. R. 35.
(N.S.) 650; Harper Furniture Co. v.
1. Note: 82 A. S. R. 447.
Southern E>p. Co., 144 N. C. 639, 57
2. Note: 82 A. S. R. 447.
S. E. 458, 12 Ann. Cas. 924; Pearce v.
3. Note: 82 A. S. R. 447.
Langfit, 101 Pa. St. 507, 47 Am. Rep.
4. Note: 82 A. S. R. 447.
737.
5\ Notes: 89 Am. Dec. 679; 12 Ann.
Notes: 89 Am. Dec. 679; 82 A. S. R. Cas. 931.
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although there is also authority to the contrary6 Courts will con
sider without proof the United States land laws, and the acts of
.Congress for the survey of lands, within the state,7 the United States
government surveys,8 and the surveys of the lands of a state." So
the courts will know judicially in what county land described in the
terms of the public survey, as by range, township and section, is
located.10 And the mode of dividing public lands into townships
and sections is judicially recognized.11
IV. Matters of History
25. In General.—The general rule is that matters of history, if
sufficiently notorious to be subject to general knowledge, will bo
judicially noticed.12 The reason for this recognition has been said
6. Note: 12 Ann. Cas. 931.
kel, 180 U. S. 109, 21 S. Ct. 302. 45
7. Notes: 89 Am. Dec. 689; 124 A. U. S. (L. ed.) 448; Ponce v. Roman
S. R. 33.
Catholic Apostolic Church, 210 U. S.
8. Notes: 89 Am. Dec. 689; 82 A. 296, 28 S. Ct. 737, 52 U. S. (L. ed.)
S. R. 440.
1068; Donegan v. Wood, 49 Ala. 242.
9. Osteon v. Wynn, 131 Ga. 209, 62 20 Am. Rep. 275; Belding v. .State.
S. E. 37, 127 A. S. R. 212.
25 Ark. 315, 99 Am. Dec. 214, 4 Am.
Notes: 82 A. S. R. 440; 12 Ann. Rep. 26; Rice v. Shook, 27 Ark. 137,
Cas. 931.
11 Am. Rep. 783; Conger v. Weaver,
10. Brannan v. Henry, 142 Ala. 698, 6 Cal. 548, 65 Am. Dec. 528; Bul39 So. 92, 110 A. S. R. 55; Rogers pit v. Matthews, 145 111. 345, 34 N.
v. Cady, 104 Cal. 288, 38 Pac. 81, 43 E. 525, -22 L.R.A. 55; Braceville Coal
A. S. R. 100.
.
Co. v. People, 147 -111. 66, 35 N. K.
Notes: 82 A. S. R. 440; 12 Ann. 62, 37 A. S. R. 206, 22 L.R.A. 34(1;
Cas. 932.
MeCov v. World's Columbian Kxposi11. Gunning v. People, 189 111. 165, tion, 186 111. 356, 57 N. E. 1043, 78
59 N. E. 494, 82 A. S. R. 433.
A. S. R. 288; Perkins v. Rogers, 35
Note: 89 Am. Dec. 690.
Ind. 124, 9 Am. R«p. 639; Williams
12. Talbot v. Seeman, 1 Craneh 1, v. State, 64 Ind. 553, 31 Am. Rep. 135 ;
2 U. S. (L. ed.) 15; Keene v. M'Don- State v. Schoonover, 135 Ind. 526, 35
ough, 8 Pet. 308, 8 U. S. (L. ed.) 955; N. E. 119, 21 L.R.A. 767: Smith v.
Strother v. Lucas, 12 Pet. 410, 9 U. Pedigo, 145 Ind. 361, 33 N. E. 777,
S. (L. ed.) 1137; Ohio Life Ins., etc., 19 L.R.A. 433, 145 Ind. 392, 44 N. E.
Co. v. Debolt, 16 How. 416, 14 U. S. 363, 32 L.R.A. 838; Hvatt v. James.
(L. ed.) 997; Prize Cases, 2 Black 2 Bush (Ky.) 463, 92 Am. Dec. 505;
635, 17 U. S. (L. ed.) 459; United Malpica v. McKown, 1 La. 248, 20
States v. Yorba, 1 Wall. 412, 17 U. Am. Dec. 279; Prince v. Skillin, 71
S. (L. ed.) 635; Romero v. United Me. 361, 36 Am. Rep. 325; Carson v.
States. 1 Wall. 721, 17 U. S. (L. ed.) Smith, 5 Minn. 78, 77 Am. Dee. 530;
627; United States v. De Repentignv, State v. Bland, 144 Mo. 534, 46 S. W.
5 Wall. 211, 18 U. S. (L. ed.) 627; 440, 41 L.R.A. 297: Home Tel. Co.
United States v. Anderson, 9 Wall. 56, v. Sarcoxie Light, etc., Co., 236 Mo.
19 U.S. (L. ed.) 615; Burke v. Milten- 114. 136 S. W. 108, 36 L.R.A.(N.S-)
borger. 10 Wall. 519, 22 U. S. (L. 124; Redell v. Moores, 63 Neb. 219,
ed.) 158; Blake v. United States, 103 88 N. W. 243, 93 A. S. R, 431, 55
U. S. 227, 26 U. S. (L. ed.) 462; L.R.A. 740; Crawford Co. v. Hathfoffee v. Groover, 123 U. S. 1, 8 S. Ct. awav, 67 Neb. 325. 93 N. W. 781, 108
1, 31 U. S. (L. ed.) 51; Neely v.' Hen- A. S. R. 647, 60 L.R.A. 923; Wells
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to be that the facts of history enter into the construction of the laws,
and so must be in the knowledge of the court whose duty it is to con
strue them.18 Naturally common knowledge is more detailed in
regard to the history of things close at hand than of things remote,
so it may safely be said that matters of public history concerning the
United States or the particular state where the court has jurisdiction,
and affecting the whole people, will always be judicially noticed.14
Similarly judicial cognizance will be taken of the past history of
territory acquired by the United States 15 as well as of the history
of its acquisition,16 but the judicial knowledge of the courte in this
country is not limited to events in the history of the United States,
or of the several states, but extends also to other historical events
which because of their connection with the history of this country,
or because of their general notoriety, may be assumed to be matters of
v. Jackson Iron Mfg. Co., 47 N. H. L.R.A. 767; Lanfear v. Mestier, 18
235, 90 Am. Dec. 575; Woods v. Wil- La. Ann. 497, 89 Am. Dec. 658 and
der, 43 N. Y. 164, 3 Am. Rep. 684; note; State v. Bland, 144 Mo. 534, 46
Hunter v. New York, etc., R. Co., 116 S. W. 440, 41 L.R.A. 297; Home Tel.
N. Y. 615, 23 N. E. 9, 6 L.R.A. 246; Co. v. Sarcoxie Light, etc., Co., 236 Mo.
Henty v. Franklin, 3 Cold. (Tenn.) 114, 136 S. W. 108, 36 L.R.A.(N.S.)
472, 91 Am. Dec. 296; Lasher v. State, 124; Redell v. Moores, 63 Neb. 219, 88
30 Tex. App. 387, 17 S. W. 1064, 28 N. W. 243, 93 A. S. R. 431, 55 L.R.A.
A. S. R. 922; Hilton v. Roylance, 25 740; Crawford Co. v. Hathaway, 67
Utah 129, 69 Pac. 660, 95 A. S. R. Neb. 325, 93 N. W. 781, 108 A. S. R.
821, 58 L.R.A. 723; Isaacs v. Bar- 647, 60 L.R.A. 889; Wells v. Jackber, 10 Wash. 124, 38 Pac. 871, 45 son Iron Mfg. Co., 47 N. H. 235, 90
A. S. R. 772, 30 L.R.A. 665.
13. Redell v. Moores, 63 Neb. 219, bian Ins. Co., 37 N. Y. 174, 93 Am.
88 N. W. 243, 93 A. S. R. 431, 55 Dec. 560; Hunter v. New York, etc.,
L.R.A. 740.
R. Co., 116 N. Y. 615, 23 N. E. 9, 6
14. Keene v. M'Donough, 8 Pet. 308, L.R.A. 246 ; Henly v. Franklin, 3 Cold.
8 U. S. (L. ed.) 955; Strother v. Lucas, (Tenn.) 472, 91 Am. Dec. 296; Lasher
12 Pet. 410, 9 U. S. (L. ed.) 1137; v. State, 30 Tex. App. 387, 17 S. W.
Prize Cases, 2 Black 635, 17 U. S. 1064, 28 A. S. R. 922; Isaacs v. Bar(L. ed.) 459; United States v. Yorba, ber, 10 Wash. 124, 38 Pac. 871, 45 A.
1 Wall. 412, 17 U. S. (L. ed.) 635; S. R. 772, 30 L.R.A. 665.
Romero v. United States, 1 Wall. 721,
Notes: 124 A. S. R. 35; 4 L.R.A.
17 U. S. (L. ed.) 627; Burke v. Mitten- 38.
berger, 19 Wall. 519, 22 U. S. (L. ed.)
15. Keene v. M'Donough, 8 Pet.
158 ; Donegan v. Wood, 49 Ala. 242, 20 308, 8 U. S. (L. ed.) 955; Strother
Am. Rep. 275; Belding v. State, 25 Ark. v. Lucas, 12 Pet. 410, 9 U. S. (L. ed.)
315, 99 Am. Dec. 214, 4 Am. Rep. 1137; United States v. Yorba, 1 Wall.
26; Rice v. Shook, 27 Ark. 137, 11 412, 17 U. S. (L. ed.) 635; Ponce v.
Am. Rep. 783 ; Conger v. Weaver, 6 Roman Catholic Apostolic Church, 210
Cal. 548, 65 Am. Dec. 528; Sixby v. U. S. 296, 28 S. Ct. 737, 52 U. S.
Chicago City R. Co., 260 111. 478, 103 (L. ed.) 1068.
N. E. 249, Ann. Cas. 1914D 539; Per16. Keene v. M'Donough, 8 Pet. 308,
kins v. Rogers, 35 Ind. 124, 9 Am. Rep. 8 U. S. (L. ed.) 955; United States v.
639; Williams v. State, 64 Ind. 553, Yorba, 1 Wall. 412, 17 U. S. (L. ed.)
31 Am. Rep. 135; State v. Schoon- 635; Romero v. United States, 1 Wall,
over, 135 Ind. 526, 35 N. E. 119, 21 721, 17 U. S. (L. ed.) 627.
R. C. L. Vol. XV.—69.
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general knowledge.17 Thus, it will be judicially recognized that
certain countries at one time formed part of the same kingdom or
government.18 The dates of historical events are within the realm
of judicial knowledge.19
26. Wars.—Naturally, wars in which the United States has been
engaged,20 as well as all matters connected therewith,1 including the
occupation of enemy territory 2 and its submission to this govern
ment,8 are matters for judicial notice. Under this principle, for
instance, the courts of this country will take judicial cognizance of
the late civil war, the causes and particular acts which brought it
about, the time of its commencement, the time of its duration,4 as
well as of its contemporaneous effect upon government and upon gen
eral conditions,5 the progress of the armies, and the territory under
their control at various times.6 Judicial notice must be taken of the
existence of civil war in another country, if it is a matter of common
knowledge, either by its general notoriety, or by its peculiar rela
tion to the United States.7 This will include notice of its outcome,8
17. Neely v. Henkel, 180 U. S. 109, berger, 19 Wall. 519, 22 U. S. (L. ed.)
21 S. Ct. 302, 45 U. S. (L. ed.) 158; Donegan v. Wood, 49 Ala. 242,
448.
20 Am. Rep. 275; Belding v. State,
18. Malpica v. McKown, 1 La. 248, 25 Ark. 315, 99 Am. Dec. 214, 4 Am.
20 Am. Dec. 279.
Rep. 26 ; Perkins v. Rogers, 35 Ind.
19. Keene v. M'Donough, 8 Pet. 308, 124, 9 Am. Rep. 639 ; Lanfear . v.
8 U. S. (L. ed.) 955; United States v. Mestier, 18 La. Ann. 497, 89 Am. Dec.
Yorba, 1 Wall. 412, 17 U. S. (L. ed.) 658 and note; Prince v. Skillin, 71
635; United States v. De Repentigny, Me. 361, 36 Am. Rep. 325; Swinnerton
5 Wall. 211, 18 U. S. (L. ed.) 627; v. Columbian Ins. Co., 37 N. Y. 174,
United States v. Anderson, 9 Wall. 56, 93 Am. Dec. 560; Hunter v. New York,
19 U. S. (L. ed.) 615; Burke v. Mil- etc., R. Co., 116 N. Y. 615, 23 N. E.
tenberger, 19 Wall. 519, 22 U. S. (L. 9, 6 L.R.A. 246.
ed.) 158; Neely v. Henkel, 180 U. S.
Note: 4 L.R.A. 38.
109, 21 S. Ct. 302, 45 U. S. (L. ed.)
5. Burke v. Miltenberger, 19 Wall.
448 ; Donegan v. Wood, 49 Ala. 242, 20 519, 22 U. S. (L. ed.) 158; Donegan
Am. Rep. 275; Belding v. State, 25 v. Wood, 49 Ala. 242, 20 Am. Rep.
Ark. 315, 99 Am. Dec. 214, 4 Am. 275; Rice v. Shook, 27 Ark. 137, 11
Rep. 26; Perkins v. Rogers, 35 Ind. Am. Rep. 783; Perkins v. Rogers, 35
124, 9 Am. Rep. 639; Hyatt v. James, Ind. 124, 9 Am. Rep. 639; Hyatt v.
2 Bush (Ky.) 463, 92 Am. Dee. 505; James, 2 Bush (Ky.) 463, 92 Am.
Carson v. Smith, 5 Minn. 78, 77 Am. Dec. 505; Lanfear v. Mestier, 18 La.
Dec. 539.
Ann. 497, 89 Am. Dec. 658; Swinner20. Romero v. United States, 1 Wall, ton v. Columbian Ins. Co., 37 N. Y.
721, 17 U. S. (L. ed.) 627.
174, 93 Am. Dec. 560.
1. Romero v. United States, 1 Wall.
Note : 4 L.R.A. 38.
721, 17 U. S. (L. ed.) 627.
6. Burke v. Miltenberger, 19 Wall.
2. Romero v. United States, 1 Wall. 519, 22 U. S. (L. ed.) 158; Rice v.
721, 17 U. S. (L. ed.) 627.
Shook, 27 Ark. 137, 11 Am. Rep. 783.
3. Romero v. United States, 1 Wall.
7. Underhill v. Hernandez, 168 U.
721, 17 U. S. (L. ed.) 627.
S. 250, 18 S. Ct. 83, 42 U. S. (L. ed.)
4. Prize Cases, 2 Black 635, 17 U. 456.
S. (L. ed.) 459; Burke v. Milten8. Underhill v. Hernandez, 168 U.
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and of any acts taken by the government of the United States as the
result thereof,9 as for instance the recognition of a revolutionary
government.10
27. State, Local and Private History.—The history of a state, its
topography and condition, enter into the construction of its statutes,
and are judicially noticed by its courts,11 its history before and after
it became a part of this country being equally noticed,12 and a matter
of primary importance in this connection is the history of the acquisi
tion *by the United States of the territory of which the state is com
posed.18 So the courts will recognize any change in the boundaries
of a state or any cession or acquisition by it of territory.14 In like
manner judicial knowledge will be taken of the steps by which con
trol of a portion of its territory has been vested under certain author
ity,15 and will even include the details of its history during a rebellion
and while it was under the temporary control of a rebel government.16
The history of a state in the sense here used includes, too, not only
the history of the state as an entity, but also of the people there
resident, their customs, and the general conditions from time to
time existent,17 as for instance the size and nature of the populaS. 250, 18 S. Ct. 83, 42 U. S. (L. ed.) 387, 17 S. W. 1064, 28 A. S. R. 922456.
Isaacs v. Barber, 10 Wash. 124, 38
9. Underbill v. Hernandez, 168 U. Pac. 871, 45 A. S. R. 772, 30 L.R.A.
S. 250, 18 S. Ct. 83, 42 U. S. (L. ed.) 665.
456. '
Note: 89 Am. Dee. 682.
10. Underhill v. Hernandez, 168 U.
12. Strother v. Lucas, 12 Pet. 410,
S. 250, 18 S. Ct. 83, 42 U. S. (L. ed.) 9 U. S. (L. ed.) 1137.
456.
13. Strother v. Lucas, 12 Pet. 410,
11. Strother v. Lucas, 12 Pet. 410, 9 U. S. (L. ed.) 1137; Carson v. Smith,
9 U. S. (L. ed.) 1137; Burke v. Milten- 5 Minn. 78, 77 Am. Dee. 539.
berger, 19 Wall. 519, 22 U. S. (L. ed.)
14. Lasher v. State, 30 Tex App.
158; Ponce v. Roman Catholic Apos- 387, 17 S. W. 1064, 28 A. S. R. 922.
tolic Church, 210 U. S. 296, 28 S. Ct.
16. Baker v. State, 47 Tex. Crim.
737, 52 U. S. (L. ed.) 1068; Belding 482, 83 S. W. 1122, 122 A. S. R. 703,
v. State, 25 Ark. 315, 99 Am. Dec. 11 Ann. Cas. 751.
214, 4 Am. Rep. 26; Conger v. Weaver, 16. Burke v. Miltenberger, 19 Wall.
6 Cal. 548, 65 Am. Dec. 528; Williams 519, 22 U. S. (L. ed.) 158; Donegan v.
v. State, 64 Ind. 553, 31 Am. Rep. Wood, 49 Ala. 242, 20 Am. Rep. 275.
ir5iTSt£te,TnS ™° Tn?,Ve1r'
In£' 52G'
17- Conger v. Weaver, 6 Cal. 548,
35 o -i?'
h £\
A «nn 65 Am. Dec. 528; Bulpit v. Matthews,
£ Sml,£'5 Minn. 78, 77 Am Dec. 539; 145 m 345 34 N E 525 23 L R A
^^*?114^W?&fa f Willi™. State 64 Ind. 553, 31
L.R.A.(N.S.) 124; Crawford Co! v.
?ko\ % k v 11cf o^TI'
Hathaway, 67 Neb! 325, 93 N. W. 781, 135 Ind. 526, 35 N E. 119, 21 L.R.A
108 A. S. R. 647, 60 L.R.A. 889; 767 , Carson v. bmith, 5 Minn. 78, 77
Wells v. Jackson Iron Mfg. Co., 47 Am- Dec- 539 ! Wells v- Jackson Iron
N. H. 235, 90 Am. Dec. 575; Indus- Mfg. Co., 47 N. H. 235, 90 Am. Dec.
trial Commission v. Brown, 92 Ohio 575; Hoover v. Pennsylvania R. Co.,
St. 309, 110 N. E. 744, L.R.A.1916B 156 Pa. St. 220, 27 Atl. 282, 36 A. S.
1277: Lasher v. State, 30 Tex. App. R. 43, 22 L.R.A. 263; Isaacs v. Barber,
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tion,18 the tenure of land therein," the commercial situation in the
state or a section thereof,20 or even the condition of public opinion on
certain topics.1 But it does not embrace the history of one corporation
prominent in the state.2 Any local event of a historical nature will
be recognized if sufficiently important to be a matter of common
knowledge,8 as for instance that there was on a certain occasion a
great drought, involving danger to life and property.4 Judicial notice
will also be taken of the history of the settlement and occupation of a
section of a state in so far as it may be a matter of notoriety and com
mon knowledge,5 and of customs there existent which have had an
influence on local history and development.6 So, notorious historical
events connected with cities,7 as that a certain city was under military
occupation during the civil war,8 are proper subjects of judicial cog
nizance. Furthermore, the knowledge of a court will extend to the
existence of a state institution, the law under which it exists, its loca
tion and its history 9 as for instance a state university 10 or a world's
fair.11 But courts should not take judicial notice of such facts as are
not matters of general history. And a party relying upon historical
facts concerning individuals or mere local communities must produce
some evidence thereof to the jury.12
28. Political, Financial and Ecclesiastical History.—Judicial notice
will extend to what might be termed the political history of the
United States, or of a separate state, including political conditions,
campaigns, and candidates for the principal offices ; 18 the vote at a
10 Wash. 124, 38 Pac. 871, 45 A. S. 38 Pac. 871, 45 A. S. R. 772, 30 L.R.A.
R. 772, 30 L.R.A. 665.
665.
18. Conger v. Weaver, 6 Cal. 548,
7. Hyatt v. James, 2 Bush (Ky.)
65 Am. Dec. 528.
463, 92 Am. Dec. 505.
19. Conger v. Weaver, 6 Cal. 548,
8. Hyatt v. James, 2 Bush (Ky.)
65 Am. Dec. 528; Carson v. Smith, 463, 92 Am. Dec. 505.
5 Minn. 78, 77 Am. Dec. 539.
9. Daggett v. Colgan, 92 Cal. 53, 28
20. Hoover v. Pennsylvania R. Co., Pac. 51, 27 A. S. R. 95, 14 L.R.A.
156 Pa. St. 220, 27 Atl. 282, 36 A. S. 474; Mayhew v. Eugene, 56 Ore. 102,
R. 43, 22 L.R.A. 263.
104 Pac. 727, Ann. Cas. 1912C 33.
1. State v. Schoonover, 135 Ind. 526,
10. Mayhew v. Eugene, 56 Ore. 102,
35 N. E. 119, 21 L.R.A. 767.
104 Pac. 727, Ann. Cas. 1912C 33.
2. Purdy v. Erie R. Co., 162 N. Y.
11. Daggett v. Colgan, 92 Cal. 53, 28
42, 56 N. E. 508, 48 L.R.A. 669.
Pac. 51, 27 A. S. R. 95, 14 L.R.A.
3. Inglis v. Millersburg Driving 474.
Ass'n. 169 Mich. 311, 136 N. W. 443,
12. Note: 89 Am. Dec. 682.
Ann. Cas. 1913D 1174.
13. Mills v. Green, 159 U. S. 651,
4. Inglis v. Millersburfr Driving 16 S. Ct. 132, 40 U. S. (L. ed.) 293;
Ass'n, 169 Mich. 311, 136 N. W. 443, Lewis v. Burton, 74 Ala. 317, 49 Am.
Ann. Cas. 1913D 1174.
Rep. 816; In re Denny, 156 Ind. 104,
5. Crawford Co. v. Hathaway, 67 59 N. E. 359, 51 L.R.A. 722; State v.
Neb. 325, 93 N. W. 781, 108 A. S. R. Bland, 144 Mo. 534, 46 S. W. 440, 41
647, 60 L.R.A. 889.
L.R.A. 297; State v. Wright, 251 Mo.
6. Isaacs v. Barber, 10 Wash. 124, 325, 158 S. W. 823, Ann. Cas. 1915A
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particular election; 14 the candidates who were successful; 15 the fact
that a certain election was followed by a contest over the result; 19 the
qualifications prescribed from time to time for electors; 17 the political
affiliations of prominent officeholders,18 and who such officeholders
were ; u and the relative strength of the various political parties in
a certain locality.20 Similarly the financial history of the United
States is also a matter of common knowledge, including business con
ditions at various times, if they are so pronounced as to have made an
impression on the times ; 1 and any other business matters, national
or state, which have influenced the affairs of the state or nation,2 as
for instance the supersession of horse cars by trolley cars as modes
of conveyance.8 Matters of religious history are deemed to be sub
jects of common, knowledge and therefore of judicial notice, whether
general,4 or of a particular sect,5 for Christianity has been declared to
be a part of the common law, and courts, of their own motion, will
take notice of the law.6 So, courts will take notice without proof of
the creed and general doctrines of any denomination prevalent within
their jurisdiction on the theory that these are there matters of com
mon knowledge,7 and also of the distinction in belief between any
sects or group of sects,8 or of the separation of two sects formerly
588; Wells v. Jackson Iron Mfg. Co., Ry., 156 Pa. St. 220, 27 Atl. 282, 36
47 N. H. 235, 90 Am. Dec. 575.
A. S. R. 43, 22 L.R.A. 263.
14. Mills v. Green, 159 U. S. 651, 16
3. Meyer v. Krauter, 56 N. J. L.
S. Ct. 132, 40 U. S. (L. ed.) 293; In 696, 29 Atl. 426, 24 L.R.A. 575.
re Denny, 156 Ind. 104, 59 N. E. 359,
4. Smith v. Pedigo, 145 Ind. 361,
51 L.R.A. 722; Prince v. Crocker, 166 393, 33 N. E. 777, 19 L.R.A. 433, 44
Mass. 347, 44 N. E. 446, 32 L.R.A. N. E. 363, 32 L.R.A. 838; McKinney
610; State v. Wright, 251 Mo. 325, v. Griggs, 5 Bush (Ky.) 401, 96 Am.
158 S. W. 823, Ann. Cas. 1915A 588. Dec. 360 ; Hilton v. Roylance, 25 Utah
15. Mills v. Green, 159 U. S. 651, 129, 69 Pac. 660, 95 A. S. R. 821, 58
16 S. Ct. 132, 40 U. S. (L. ed.) 293. L.R.A. 723; State v. District Board,
16. Lewis v. Burton, 74 Ala. 317, 49 76 Wis. 177, 44 N. W. 967, 20 A. S.
A.m. Rep. 816.
R. 41, 7 L.R.A. 330.
17. Rasmussen v. Baker, 7 Wyo.
6. Hilton v. Roylance, 25 Utah 129,
117, 50 Pac. 117, 38 L.R.A. 773.
69 Pac. 660, 95 A. S. R. 821, 58 L.R.A.
18. State v. Wright, 251 Mo. 325, 723 , state v- District Board, 76 Wis.
158 S. W. 823, Ann Cas. 1915A 588. "J, « N W. 967, 20 A. S. R. 41, 7
19. Wells v. Jackson Iron Mfg. Co., L£- „3
K _ .
47 N. H. 235, 90 Am. Dec. 575.
-"C.HJ/' rV^n tt w
20. State v Wright, 251 Mo. 325, (K*> ,401' ^
: D£ 360; Hilton
158 S. W. 823, Ann Cas. 1915A 58s! LW"?' S^St^S'a ™ '
'
147
n tt;h„„
™„u 129,
ioo
ni1. fiftBraceville
qk -kt vCoal
ro Co.
Q7 v.a People,
q w on«
Hllton „v- r„.,i„..„«
Roylance, ok
25 Utah
111. 66, 35 N. E. 62, 37 A. b. R. 206, 69 pac 660, g5 A s R 821, 58 L.R.A.
22 L.R.A. 340.
723; 8tate v. District Board, 76 Wis.
2. Home Tel. Co. v. Sarcoxie Light, 177 44 n. w. 967, 20 A. S. R. 41, 7
etc., Co., 236 Mo. 114, 136 S. W. 108, L.R.A. 330.
36 L.R.A.(N.S.) 124; Meyer v. Krau8. Smith v. Pedigo, 145 Ind. 361,
ter, 56 N. J. L. 696, 29 Atl. 426, 24 393, 33 N. E. 777, 19 L.R.A. 433, 44
L.R.A. 575; Hoover v. Pennsylvania N. E. 363, 32 L.R.A. 838.
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one.9 And it has been said that judicial knowledge will include not
only the revealed law of God as set forth in the Scriptures,10 but
also of his natural laws which have been demonstrated by science or
admitted by experience.11
V. Language
29. Words and Phrases.—The meaning of English words and
phrases, and of the idioms of the vernacular language, is a matter
most properly within the judicial knowledge of the court.12 Words
in general use will be understood by the courts in the same sense in
which they are usually understood by the masses of men,18 for other
wise the great and paramount rule of effectuating the intentions of
men in all their transactions cannot be observed,14 but it has been
held not to be error to admit in evidence dictionaries for the informa
tion and guidance of the court.15 A word or a phrase which has a
definite meaning, and which will be universally understood in the
same sense by all who speak the language, from various causes may
lose its original signification, and ultimately have a meaning attached
to it essentially different. It is the duty of courts to take notice of
these mutations in language.16 Judicial knowledge extends also to
9. McKinney v. Griggs, 5 Bush 9 Ann. Cas. 324, 1 L.R.A.(N.S.) 364;
(Ky.) 401, 96 Am. Dec. 360.
Pennock v. Fuller, 41 Mich. 153, 2
10. Hilton v. Roylance, 25 Utah 129, N. W. 176, 32 Am. Rep. 148; Rodgers
69 Pac. 660, 95 A. S. R. 821, 58 v. Kline, 56 Miss. 808, 31 Am. Rep.
L.R.A. 723; State v. District Board, 389; Power v. Bowdle, 3 N. D. 107,
76 Wis. 177,44 N. W. 967, 20 A. S. R. 54 N. W. 404, 44 A. S. R. 511, 21
41, 7 L.R.A. 330.
L.R.A. 328; Hilton v. Roylance, 25
11. Hilton v. Roylance, 25 Utah 129, Utah 129, 69 Pac. 660, 95 A. S. R.
69 Pac. 660, 95 A. S. R. 821, 58 L.R.A. 821, 58 L.R.A. 723.
723.
Notes: 89 Am. Dec. 691; 124 A. S.
12. Brown v. Piper, 91 U. S. 37, 23 R. 45; 4 L.R.A. 42.
U. S. (L. ed.) 200; Toplitz v. Hedden,
See Statutes.
146 U. S. 252, 13 S. Ct. 70, 36 U. S.
13. Nix v. Hedden, 149 U. S. 304,
(L. ed.) 961; Nix v. Hedden, 149 U. 13 S. Ct. 881, 37 U. S. (L. ed.) 745;
S. 304, 13 S. Ct. 881, 37 U. S. (L. ed.) Edwards v. San Jose Printing, etc.,
745; Saltonstall v. Wiebuseh, 156 U. Soc., 99 Cal. 431, 34 Pac. 128, 37 A.
S. 601, 15 S. Ct. 476, 39 U. S. (L. ed.) S. R. 70.
549; South, etc., Alabama R. Co. v.
14. Vanada v. Hopkins, 1 J. J.
Wood, 74 Ala. 449, 49 Am. Rep. 819; Marsh. (Ky.) 285, 19 Am. Dec. 92.
Edwards v. San Jose Printing, etc.,
15. Nix v. Hedden, 149 U. S. 304,
Soc., 99 Cal. 431, 34 Pac. 128, 37 A. 13 S. Ct. 881, 37 U. S. (L. ed.) 745;
S. R. 70; Sinnott v. Colombet, 107 State v. Wilhite, 132 1a. 226, 109 N.
Cal. 187, 40 Pac. 329, 28 L.R.A. 594; W. 730, 11 Ann. Cas. 180.
State v. Wilhite, 132 1a. 226, 109 N.
16. Vanada v. Hopkins, 1 J. J.
W. 730, 11 Ann. Cas. 180; Vanada v. Marsh. (Ky.) 285, 19 Am. Dec. 92;
Hoppins, 1 J. J. Marsh. (Ky.) 285, Rochester German Ins. Co. v. Peaslee19 Am. Dec. 92; Rochester German Gaulbert Co., 120 Ky. 752, 87 S. W.
Ins. Co. v. Peaslee-Gaulbert Co., 120 1115, 89 S. W. 3, 9 Ann. Cas. 324, 1
Kv. 752, 87 S. W. 1115, 89 S. W. 3, L.R.A. (N.S.) 364; Power v. Bowdle,
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words of well understood meaning even though they are too vulgar
to be contained in any dictionary.17 But courts will not notice the
meaning of ambiguous words,18 and in such cases the meaning is a
question for the jury.19 However, it is not necessary that the mean
ing of a word or phrase to be judicially noticed shall be universal.
No more is required than that the meaning be general and notorious
in a local sense, that is general and notorious within the particular
jurisdiction of the court,20 but if a usage is special, that is, limited to
a too restricted locality, or business, or class of people, the general rule
is often inapplicable.1 So the commercial designation of an article
is frequently not a matter of which courts can take judicial notice
but is a fact to be proved like any other, by evidence.2 In fact, in
the case of phrases and words, the criterion is, as it is everywhere
throughout this subject of judicial notice, "common knowledge" or
"general notoriety." 8 In some states there are statutes requiring the
courts to take judicial notice "of the true significance of all English
words and phrases," 4 and it has been held that such a statute requires
the courts to take notice only of the ordinary meaning of current
words and phrases, and not of any particular meaning that words
or phrases may have in a particular locality or industry.5 It seems
that pronunciation of proper names is not within the judicial notice
of the court.6 Furthermore, it is generally ruled that the judicial
knowledge of a court is confined to the English language, and will
not extend to the proper orthography or pronunciation of names in
other languages,7 although there is authority to the effect that a
court may take judicial notice of the meaning of writings in a foreign
3 N. D. 107, 54 N. W. 404, 44 A. S. 74 Am. Dec. 572; Power v. Bowdle,
R. 511, 21 L.R.A. 328.
3 N. D. 107, 54 N. W. 404, 44 A. S.
Notes: 89 Am. Dec. 691; 124 A. S. R. 511, 21 L.RA. 328.
R. 46.
2. Seeberger v. Schlesinger, 152 U.
17. South, etc., Alabama R. Co. v. S. 581, 14 S. Ct. 729, 38 U. S. (L. ed.)
'Wood, 74 Ala. 449, 49 Am. Rep. 819. 560.
IJote: 89 Am. Dec. 692.
3. Toplitz v. Hedden, 146 U. S. 252,
18. Rodgers v. Kline, 56 Miss. 808, 13 S. Ct. 70, 36 U. S. (L. ed.) 961;
31 Am. Rep. 389.
Baltimore v. State, 15 Md. 376, 74 Am.
Note: 124 A. S. R. 46.
Dec. 572; Power v. Bowdle, 3 N. D.
19. Rodgers v. Kline, 56 Miss. 808, 107, 54 N. W. 404, 44 A. S. R. 511,
31 Am. Rep. 389.
21 L.R.A. 328; Hilton v. Roylance, 25
20. Hilton v. Roylance, 25 Utah 129, Utah 129, 69 Pac. 660, 95 A. S. R.
69 Pac. 660, 95 A. S. R. 821, 58 821, 58 L.R.A. 723.
L.R.A. 723.
Notes: 89 Am. Dec. 692; 4 L.R.A.
Notes: 89 Am. Dec. 692; 4 L.R.A. 43.
43.
4. In re Berry, 147 Cal. 523, 82 Pac.
1. Toplitz v. Hedden, 146 U. S. 252, 44, 109 A. S. R. 160.
13 S. Ct. 70, 36 U. S. (L. ed.) 961;
5. Note: Ann. Cas. 1914D 547.
Seeberger v. Schlesinger, 152 U. S.
6. Donnel v. United States, Morris
581, 14 S. Ct. 729, 38 U. S. (L. ed.) (Ia.) 141, 39 Am. Dec. 457.
560; Baltimore v. State, 15 Md. 376, 7. Note: 89 Am. Dec. 692.
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tongue, aiding themselves by dictionaries and translations as they
may see fit.8
30. Abbreviations.—Abbreviations well and commonly known are
judicially understood by the court,9 as they are understood by the
majority of the people under the same circumstances.19 This rule is
grounded in reason for the object of writing is merely to express the
thought or intention of the writer; and this may be as effectually
done by abbreviations of words or by other conventional signs, if
commonly used and generally recognized, as by words fully written or
spoken. Abbreviations, therefore, form part of language, and do
not differ essentially in their nature from words, which, like them,
are themselves merely signs of thoughts.11 Under the head of abbrevi
ations are to be included all conventional expressions or arbitrary
signs that have passed into common use.12 Thus, the courts have
frequently taken judicial notice of the usual abbreviations of Christian
names in common use,18 of customary abbreviations of the names of
places,14 as for instance that "Pa." stands for "Pennsylvania," 15 of
abbreviations used to designate the official character of courts, officers,
etc.,18 as that the letters J. P. stand for "justice of the peace," 17 of
abbreviations ordinarily used to designate time or dates,18 as that the
letters A. D. mean the year of our Lord,19 and of abbreviations com
monly used in the commercial world.20 Another class of abbrevia
tions the meaning of which receives judicial notice are conventional
characters, signs and symbols.1 So, the meaning of the character
usually used as a dollar mark ($) has been ruled to be within the
8. United States v. Arredondo, 6
11. In re Lakemeyer, 135 Cal. 28,
Pet. 691, 8 U. S. (L. ed.) 547.
66 Pae. 961, 87 A. S. R. 96.
9. Brown v. Piper, 91 U. S. 37, 23
Note: 17 Ann. Cas. 492.
U. S. (L. ed.) 200; In re Lakemeyer,
12. In re Lakemeyer, 135 Cal. 28,
137 Cal. 28, 66 Pac. 961, 87 A. S. R. 66 Pac. 961, 87 A. S. R. 96; Power v.
96; Griffin v. Erskine, 131 1a. 444, 109 Bowdle, 3 N. D. 107, 54 N. W. 404, 44
N. W. 13, 9 Ann. Cas. 1193; Topeka A. S. R. 511, 21 L.R.A. 328.
v. Stevenson, 79 Kan. 394, 99 Pac.
13. Brown v. Piper, 91 U. S. 37, 23
589, 131 A. S. R. 297, 17 Ann. Cas. U. S. (L. ed.) 200.
491 and note; Dages v. Brake, 125
Notes: 4 L.R.A. 43; 17 Ann. Cas.
Mich. 64, 83 N. W. 1039, 84 A. S. R. 494.
556; Power v. Bowdle, 3 N. D. 107, 54 14. Note: 17 Ann. Cas. 494.
N. W. 404, 44 A. S. R. 511, 21 L.R.A.
15. Note: 17 Ann. Cas. 494.
328; Vogt v. Schienebeck, 122 Wis.
16. Note : 17 Ann. Cas. 494.
491, 100 N. W. 820, 106 A. S. R. 989,
17. Note: 17 Ann. Cas. 494.
2 Ann. Cas. 814, 67 L.R.A. 756.
18. In re Lakemeyer, 135 Cal. 28,
Notes: 89 Am. Dec. 692; 124 A. S. 66 Pac. 961, 87 A. S. R. 96.
R. 47; 4 L.R.A. 43.
Note: 17 Ann. Cas. 495.
10. Dages v. Brake, 125 Mich. 64,
19. Note: 17 Ann. Cas. 495.
83 N. W. 1039, 84 A. S. R. 556; Vogt
20. Vogt v. Schienebeck, 122 Wis.
v. Schienebeck, 122 Wis. 491, 100 N. 491, 100 N. W. 820, 106 A. S. R. 989,
W. 820, 106 A. S. R. 989, 2 Ann. Cas. 2 Ann. Cas. 814, 67 L.R.A. 756.
814, 67 L.R.A. 756.
1. Note: 17 Ann. Cas. 495.
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scope of judicial knowledge,2 and the abbreviation O. K. appearing
upon an account has been recognized as meaning "all right" or
"correct." 8 Arabic numeral characters and Roman letters in legal
and commercial instruments have long been adopted, and have become
so fully indicative of numbers that judicial notice will be taken of
their meaning.4 . But every abbreviation is not of this character, is
not well and generally understood, and is therefore not a proper sub
ject for judicial knowledge.5 Of this kind are abbreviations peculiar
to particular trades and professions, and not generally known to any
but the members thereof,6 or any other abbreviations not in general
use,7 in which case parol evidence is admissible to explain their
meaning.8
VI. Phenomena of Life

\

31. Laws and Phenomena of Nature.—Courts will ordinarily take
judicial notice of the operation and effect of natural laws and of
nature's powers and forces,9 the notice being limited, however, to those
natural laws which are of uniform occurrence, and invariable in their
action,10 as, for instance, that water flows down hill,11 and, it would
seem, the laws of nature governing the effect on riparian lands
of deflecting the waters of a swollen stream by the construction of
2. Note: 17 Ann. Cas. 495.
etc., Ry. Co., 157 Mo. 666, 57 S. W.
3. Note: 17 Ann. Cas. 495.
276, 50 L.R.A. 153; Huntress v. Bos4. Note: 17 Ann. Cas. 495.
ton, etc., R. Co., 66 N. H. 185, 34
5. Dages v. Brake, 125 Mich. 64, 83 Atl. 154, 49 A. S. R. 600; Hunter v.
N. W. 1039, 84 A. S. R. 556.
New York, etc., R. Co., 116 N. Y. 615,
Notes: 89 Am. Dec. 693; 17 Ann. 23 N. E. 9, 6 L.R.A. 246; Scott v.
Cas. 495.
Astoria, etc., R. Co., 43 Ore. 26, 72
6. Dages v. Brake, 125 Mich. 64, 83 Pac. 594, 99 A. S. R. 710, 62 L.R.A.
N. W. 1039, 84 A. S. R. 556.
543; Morton v. Oregon Short Line R.
Note: 89 Am. Dec. 693.
Co., 48 Ore. 444, 87 Pac. 151, 1046, 120
7. Griffin v. Erskine, 131 la. 444, A. S. R. 827, 7 L.R.A.(N.S.) 344;
109 N. W. 13, 9 Ann. Cas. 1193.
Hunter v. State, 18 Tex. App. 444, 51
8. Griffin v. Erskine, 131 la. 444, Am. Rep. 319 ; Huber v. Merkel, 117
109 N. W. 13, 9 Ann. Cas. 1193; Wis. 355, 93 N. W. 354, 98 A. S. R.
Dages v. Brake, 125 Mich. 64, 83 N. 933, 62 L.R.A. 589.
W. 1039, 84 A. S. R. 556.
Notes: 124 A. S. R. 30; 4 L.R.A. 35.
9. South, etc., Alabama R. Co. v. .10. Chicago, etc., R. Co. v. ChamWood, 74 Ala. 449, 49 Am. Rep. 819; pion, (Ind.) 32 N. E. 874, 23 L.R.A.
Floyd v. Ricks, 14 Ark. 286, 58 Am. 861; Hunter v. State, 18 Tex. App.
Dec. 374; Crawfordsville v. Braden, 444, 51 Am. Rep. 319.
130 Ind. 149, 28 N. E. 849, 30 A. S.
11. South, etc., Alabama R. Co. v.
R. 214, 14 L.R.A. 268; Chicago, etc., Wood, 74 Ala. 449, 49 Am. Rep. 819;
R. Co. v. Champion, (Ind.) 32 N. E. Morten v. Oregon Short Line R. Co.,
874, 23 L.R.A. 861; Fuchs v. St. Louis, 48 Ore. 444, 87 Pad. 151, 1046, 120 A.
133 Mo. 168, 31 S. W. 115, 34 S. W. S. R. 827, 7 L.R.A.(N.S.) 344; Huber
508, 34 L.R.A. 118, overruled on an- v. Merkel, 117 Wis. 355, 93 N. W. 364,
other point by Graney v. St. Louis, 98 A. S. R. 933, 62 L.R.A. 589.
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a jetty.12 The rule prevails, too, that it is not necessary to prove
things which must have happened according to the ordinary course
of nature.1* Therefore it is obvious that such facts of unvarying
occurrence as the alternation of day and night, the greater length of
days in summer than in winter, and the movements of the heavenly
bodies, will be judicially noticed without proof.14 As in many other
cases, here the judicial presumption frequently outruns the fact, and
courts are supposed to know and to take judicial notice of more than
they can in fact know in the present state of scientific knowledge.15
But, as we have seen elsewhere, they may fortify themselves in such
cases by resort to any source of information which they may see fit.16
In some states the legislatures have made assurance doubly sure by
passing acts requiring the courts to take judicial notice of the laws
of nature.17 All natural phenomena fall within the range of judicial
knowledge.18 'Thus, courts will take judicial notice of the properties
of electricity,19 not, of course, of the various methods of generating
and transmitting or using it, but of the thing itself, and of its nature, as
that it is not a tangible substance to be transported from place to place
like coal or wood,20 or that it is dangerous.1 The peculiar qualities
of petroleum gas and oil will also be noticed,2 as, for instance, that
they lie far below the surface of the ground, and are so completely
unrestrained that the oil or gas on one man's land may be readily
drawn off through a pump on another man's land,8 and the fact that
12. Morton v. Oregon Short Line R. Point, 223 111. 230, 79 N. E. 27, 114
Co., 48 Ore. 444, 87 Pac. 151, 1046, A. S. R. 326; Crawfordsville v. Braden,
120 A. S. R. 827.
130 Ind. 149, 28 N. E. 849, 30 A. S.
13. Brown v. Piper, 91 U. S. 37, 23 R. 214, 14 L.R.A. 268; Jackson v.
U. S. (L. ed.) 200; South, etc., Ala- Wisconsin Tel. Co., 88 Wis. 243, 60
bama R. Co. v. Wood, 74 Ala. 449, 49 N. W. 430, 26 L.R.A. 101.
Am. Rep. 819; Crawfordsville v.
19. Crawfordsville v. Braden, 130
Braden, 130 Ind. 149, 28 N. E. 849, 30 Ind. 149, 28 N. E. 849, 30 A. S. R.
A. S. R. 214, 14 L.R.A. 268; Hunter v. 214, 14 L.R.A. 268; Jackson v. WisNew York, etc., R. Co., 116 N. Y. 615, consin Tel. Co., 88 Wis. 243, 60 N. W.
23 N. E. 9, 6 L.R.A. 246.
430, 26 L.R.A. 101.
Notes: 89 Am. Dec. 691; 4 L.R.A.
Note: 124 A. S. R. 30.
35.
20. Crawfordsville v. Braden, 130
14. Hunter v. New York, etc., R. Ind. 149, 28 N. E. 849, 30 A. S. R.
Co., 116 N. Y. 615, 23 N. E. 9, 6 L.R.A. 214, 14 L.R.A. 268.
246.
1. Note: 124 A. S. R. 30.
Note: 89 Am. Dec. 691.
2. Brown v. Spilman, 155 U. S. 665,
15. Crawfordsville v. Braden, 130 15 S. Ct. 245, 39 U. S. (L. ed.) 304;
Ind. 149, 28 N. E. 849, 30 A. S. R. Huggins v. Daley, 99 Fed. 606, 40 C.
214, 14 L.R.A. 268.
C. A. 12, 48 L.R.A. 320; Jamieson v.
16. See supra, par. 3.
Indiana National Gas, etc., Co., 128
17. Note: Ann. Cas. 1914D 548.
Ind. 555, 28 N. E. 76, 12 L.R.A. 652.
18. Brown v. Spilman, 155 U. S. 665, 3. Brown v. Spilman, 155 U. S. 655,
15 S. Ct. 245, 39 U. S. (L. ed.) 304; 15 S. Ct. 245, 39 U. S. (L. ed.) 304;
Huggins v. Daley, 99 Fed. 606, 40 C. Huggins v. Daley, 99 Fed. 606, 40 C.
C. A. 12, 48 L.R.A. 320; Elser v. Gross C. A. 12, 48 L.R.A. 320.
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gases form from crude petroleum oil upon its subjection to heat.4
But it cannot be judicially known that the escape of artificial gas
from a reservoir in which it is stored can be remedied by calking the
seams of the reservoir, or by tightening its rivets at the point of
escape, and that there is nothing inherent in the structure and use of
such reservoirs to render the escape of gas therefrom irremediable.5
It will also be recognized that explosions occur in the best equipped,
best regulated, and perfectly ventilated mines.6 A court will take
cognizance of the frequency and violence of thunder storms in its
jurisdiction, or a portion thereof, during certain seasons,7 and of such
well known facts as that in certain seasons of the year in certain
localities there is a heavy rainfall, and that in consequence there is a
liability to freshets and excessive accumulations of water.8 Recogni
tion may also be given by a court to such a fact as the usual effect
of time and use upon asphalt on the streets of a populous city within
its jurisdiction.9 But judicial knowledge of natural phenomena is
limited by common knowledge, and consequently unique or obscure"
matters relating thereto will not be noticed without evidence thereof.10
Under this rule it has been held that the possibility of a landslide is
not such a fact as the court can take judicial notice of,11 and that
a court cannot know whether on a given grade the tendency of a
car to accelerate its motion or the force of friction will predominate,
and consequently cannot know whether it will gain or lose speed.12
32. Time and Its Incidents.—Akin to the subject matter of the
last paragraph, since it may be deemed a "course of nature," is the
matter of the lapse of time. Courts, therefore, will recognize the
difference of time existing betwen places of different longitude,18 and
that a place lies east or west of Greenwich, and consequently has a
different time from that of Greenwich.14 Courts also take judicial
4. Fuchs v. St. Louis, 133 Mo. 168, pion, (Ind.) 32 N. E. 874, 23 L.R.A.
31 S. W. 115, 34 S. W. 508, 34 L.R.A. 861 ; Mississinewa Mm. Co. v. Patton,
118, overruled on another point by 129 Ind. 472, 28 N. E. 1113, 28 A.
Graney v. St. Louis, etc., Ry. Co., 157 S. R. 203.
Mo. 666, 57 S. W. 276, 50 LJi.A. 153.
11. Scott v. Astoria R. Co., 43 Ore.
5. Romano v. Birmingham R., etc., 26, 72 Pac. 594, 99 A. S. R. 710, 62
Co., 182 Ala. 335, 62 So. 677, Ann. L.R.A. 543.
Cas. 1915D 776, 46 L.R.A. (N.S.) 642.
12. Chicago, etc., R. Co. v. Cham6. Dickinson v. Stuart Colliery Co., pion, (Ind.) 32 N. E. 874, 23 L.R.A.
71 W. Va. 325, 76 S. E. 654, 43 861.
L.R.A.(N.S.) 335.
13. Salt Lake City v. Robinson, 39
7. Jackson v. Wisconsin Tel. Co., Utah 260, 116 Pac. 442, Ann. Cas.
88 Wis. 243, 60 N. W. 430, 26 L.R.A. 1913E 61, 35 L.R.A. (N.S.) 610.
101.
Note: 89 Am. Dec. 691.
8. Elser v. Gross Point, 223 E1. 230,
14. Salt Lake City v. Robinson, 39
79 N-E. 27, 114 A. S. R. 326.
Utah 260, 116 Pac. 442, Ann. Cas.
9. Wordin's Appeal, 71 Conn. 531, 1913E 61, 35 L.R.A. (N.S.) 610.
42 Atl. 659, 71 A. S. R. 219.
Notes: 89 Am. Dec. 691; 21 Ann.
10. Chicago, etc., R. Co. v. Cham- Cas. 351.
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notice of the usual methods of reckoning time 15 and of the result
of ordinary computations.16 For instance in one case wherein the
record showed the ancestor to have died thirty-two years before the
commencement of the suit it was held that the court would take judi
cial notice that ten years had elapsed since his children attained their
majority.17 In like manner the time of the rising or setting of the
sun or moon upon a particular day is a matter proper for the judicial
cognizance of the court ; 18 and it has even been held that a new
trial cannot be secured by the allegation that the judicial notice taken
by the court in such matters was different from the actuality.19 Judi
cial knowledge extends to the duration of day and night at a partic
ular place at a particular time,20 and therefore that at a certain hour
on a certain date it was or was not daylight.1 The months of the
year and the seasons in which they come are subjects of judicial
observation,2 as are also the duration and extent of the seasons for
various outdoor sports.8 Notice is also taken of the coincidence of
the days of the week with the days of the month,4 and with ordinary
public fasts and festivals and holidays.5 Thus, judicial knowledge
will be taken of the days on which Sunday falls,6 though it has been
held that an information for the violation of a Sunday law which
stated merely that the person informed against did certain worldly
business on a given date, without alleging that that date was Sunday,
did not state an offense and could not be supplemented by judicial
knowledge.7 The courts of England will also take judicial notice of
the regnal year.8 In short the almanac may be said to be part of
15. Note: 21 Ann. Cas. 350.
U. S. (L. ed.) 200; Philadelphia, etc.,
16. Floyd v. Johnson, 2 Litt. (Ky.) R. Co. v. Gehman, 56 Md. 209, 40 Am.
109, 13 Am. Dec. 255.
Rep. 415; Hunter v. New York, etc.,
17. Hunt v. Johnson, 44 N. Y. 27, R. Co., 116 N. Y. 615, 23 N. E. 9, 6
4 Am. Rep. 631.
L.R.A. 246; Wilson v. Van Leer, 127
18. Munshower v. State, 55 Md. 11, Pa. St. 371, 17 Atl. 1097, 14 A. S. R.
39 Am. Rep. 414; Hunter v. New York, 854; State v. Bergfeldt, 41 Wash. 234,
etc., R. Co., 116 N. Y. 615, 23 N. E. 83 Pac. 177, 6 Ann. Cas. 979; Sentinel
9, 6 L.R.A. 246.
Co. v. A. D. Meiselback Motor Wagon
Notes: 89 Am. Dec. 691; 4 L.R.A. Co., 144 Wis. 224, 128 N. W. 861, 140
35; 21 Ann. Cas. 352.
A. S. R. 1007, 32 L.R.A.(N.S.) 436.
19. Note: Ann. Cas. 1914D 548.
Notes: 89 Am. Dec. 691; 124 A. S.
20. State v. Gunderson, 56 Wash. R. 48; 4 L.R.A. 35; 21 Ann. Cas. 350.
672, 106 Pac. 194, 21 Ann. Cas. 350.
5. Hunter v. New York, etc., R. Co.,
1. Cincinnati, etc., R. Co. v. Worth- 116 N. Y. 615, 23 N. E. 9, 6 L.R.A.
ington, 30 Ind.. App. 663, 65 N. E. 246; Aron v. Wausau, 98 Wis. 592, 74
557, 66 N. E. 478, 96 A. S. R. 355.
N. W. 354, 40 L.R.A. 733.
2. Benedict Pineapple Co. v. At- Notes : 19 L.R.A. 316 ; 21 Ann. Cas.
lantic Coast Line R. Co., 55 Fla. 514, 352.
46 So. 732, 20 L.R.A.(N.S.) 92.
6. Notes: 124 A. S. R. 49; 4 L.E.A.
3. The Conqueror, 166 U. S. 110, 17 35.
•
S. Ct. 510, 41 U. S. (L. ed.> 937.
7. Note: 21 Ann. Cas. 351.
4. Brown v. Piper, 91 U. S. 37, 23
8. Note: 21 Ann. Cas. 350.
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the law of the land9 As if judicial knowledge on the subject of
time were not already broad enough, in some cases it is made the
subject of statutory enactment.1'
33. Human and Animal Life.—Courts will take judicial notice of
those facts relating to human life, health, habits and acts known to
men of ordinary understanding,11 but whether any fact is so known
depends upon the particulars of that case,12 and is largely a matter
of discretion with the court.18 The size of an ordinary man is a
matter of common knowledge, and therefore a subject for judicial
notice.14 This knowledge extends not only to height and thickness
of the body as a whole, but also to the measurement of the various
parts,15 and in one case the court stated that it would judicially know
that a mail could not accidently fall through a hole of a certain size,
although there was nothing in the evidence as to the size of the partic
ular man.16 The difference between the physical organization and
functions of man and woman,17 and those peculiar functions which
render woman more subject to the care of the state, and furnish the
reason for laws limiting the hours of work for women,18 are likewise
cognizable. In the case of an extremely young child, too, the court
might notice the fact that it is incapable of rendering service of value
to its parents,19 but the court has declined to take such notice in the
case of a precocious child just short of three years of age.20 So it
has been held that the court will recognize that the destruction of the
9. Wilson v. Van Leer, 127 Pa. St.
13. Note: 18 Ann. Cas. 586.
371, 17 Atl. 1097, 14 A. S. R. 854.
14. Hunter v. New York, etc., R. Co.,
Notes: 4 L.R.A. 35; 21 Ann. Cas. 116 N. Y. 615, 23 N. E. 9, 6 L.R.A.
350.
246; Johns v. Northwestern Mutual
10. Note : Ann. Cas. 1914D 548.
Relief Ass'n, 90 Wis. 332, 63 N. W.
11. Southern Ry. Co. v. Covenia, 100 276, 41 L.R.A. 587.
Ga. 46, 29 S. E. 219, 62 A. S. R. 312,
15. Hunter v. New York, etc., R.
40 L.R.A. 253; Ritchie v. Wayman, Co., 116 N. Y. 615, 23 N. E. 9, 6
244 111. 509, 91 N. E. 695, 27 L.R.A. L.R.A. 246.
(N.S.) 994; Gordon v. Northern Pac.
16. Johns v. Northwestern Mutual
R. Co., 39 Mont. 571, 104 Pac. 679, Relief Ass'n, 90 Wis. 332, 63 N. W.
18 Ann. Cas. 583 and note; Kane v. 276, 41 L.R.A. 587.
Chicago, etc., R. Co., 90 Neb. 112, 132
17. Ritchie v. Wayman, 244 111. 509,
N. W. 920, Ann. Cas. 1913A 764, 36 91 N. E. 695, 27 L.R.A. (N.S.) 994.
L.R.A. (N.S.) 1145; Huntress v. Bos18. Ritchie v. Wayman, 244 111. 509,
ton, etc., R. Co., 66 N. H. 185, 34 Atl. 91 N. E. 695, 27 L.R.A.(N.S.) 994.
154, 49 A. S. R. 600 ; Hunter v. State,
19. Southern R. Co. v. Covenia, 100
18 Tex. App. 444, 51 Am. Rep. 319; Ga. 46, 29 S. E. 219, 62 A. S. R. 312,
Johns v. Northwestern Mutual Relief 40 L.R.A. 253; James v. Central of
Ass'n, 90 Wis. 332, 63 N. W. 276, 41 Georgia R. Co., 138 Ga. 415, 75 S. E.
L.R.A. 587.
431, Ann. Cas. 1913D 468, 41 L.R.A.
Note: 124 A. S. R. 42.
(N.S.) 795 and note.
12. Gordon v. Northern Pac. R. Co.,
20. James v. Central of Georgia R.
39 Mont. 571, 104 Pac. 679, 18 ,Ann. Co., 138 Ga. 415, 75 S. E. 431, Ann.
Cas. 583 and note; Hunter v. State, Cas. 1913D 468, 41 L.R.A. (N.S.) 795
18 Tex. App. 444, 51 Am. Rep. 319. and note.
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sight of one eye impairs the general power of vision,1 but not that it
impairs the sight of the other eye,2 or affects the earning .capacity of
a drill press operator.8 Judicial notice will be taken of the instinct
of self-preservation,4 and therefore it may be presumed that a man
killed in an accident, the particulars of which are shrouded in obscur
ity, exercised due care.5 It has been said that common knowledge has
not yet reached that state where it may always be judicially under
stood that bodily harm will come from mental suffering, though under
some circumstances such will be the understanding.6 But in another
case the opinion obtained that judicial notice may be taken of the
effect of fright or exposure on the nervous system.7 The habits and
qualities of the more common animals may be said to be matters of
common knowledge.8 as, for example, that certain strains and breeds
of animals of the same species are more valuable than others, and
that pedigree has a great influence over value.9 Likewise it has been
judicially observed in many cases that certain objects or events are
or are not such as to frighten horses of ordinary gentleness.10 Notice
will be taken of the diseases of animals.11 as, for instance, that Texas
cattle have some contagious or infectious disease communicable to
native cattle outeide that state.12 And it will be recognized that
certain animals are the natural enemies of others. So in one case
it was held that the fact that coyotes are a pest and scourge to the
breeders of sheep and other small domestic animals is a matter of
common knowledge, and should therefore be noticed by the court.18
1. Gordon v. Northern Pac. R. Co., Co. v. Dew, 100 Tenn. 317, 45 S. W.
39 Mont. 571, 104 Pac. 679, 18 Ann. 790, 66 A. S. R. 758, 40 L.R.A. 518.
Cas. 583.
9. Citizens' Rapid Transit Co. v.
2. Gordon v. Northern Pac. R, Co., Dew, 100 Tenn. 317, 45 S. W. 790,
39 Mont. 571, 104 Pac. 679, 18 Ann. 66 A. S. R. 758, 40 L.R.A. 518.
Cas. 583.
10. Joliet v. Schufeldt, 144 111. 403,
3. International Harvester Co. v. In- 32 N. E. 969, 36 A. S. R. 453, 18
dustrial Commission, 157 Wis. 167, L.R.A. 750; Gilbert v. Flint; etc., R.
147 N. W. 53, Ann. Cas. 1916B 330. Co., 51 Mich. 488, 16 N. W. 868, 47
4. Huntress v. Boston, etc., R. Co., Am. Rep. 592; Meyer v. Krauter, 56
66 N. H. 185, 34 Atl. 154, 49 A. S. R. N. J. L. 696, 29 Atl. 426, 24 L.R.A.
600.
575.
5. Southern R. Co. v. Covenia, 100
11. Kimmish v. Ball, 129 U. S. 217,
Ga. 46, 29 S. E. 219, 62 A. S. R. 312, 9 S. Ct. 277, 32 U. S. (L. ed.) 695;
40 L.R.A. 253.
State v. Asbell, 74 Kan. 397, 86 Pac.
6. Mathewson v. Mathewson, 81 Vt. 451, 121 A. S. R. 345; Grimes v. Eddy,
173, 69 Atl. 646, 18 L.R.A. (N.S.) 300. 126 Mo. 168, 28 S. W. 756, 47 A. S.
7. Sloane v. Southern California Ry. R. 653, 26 L.R.A. 638.
Co., 111 Cal. 668, 44 Pac. 320, 32
12. Kimmish v. Ball, 129 U. S. 217,
L.R.A. 193.
9 S. Ct. 277, 32 U. S. (L. ed.) 695;
8. Joliet v. Shufeldt, 144 111. 403, State v. Asbell, 74 Kan. 397, 86 Pac.
32 N. E. 969, 36 A. S. R. 453, 18 451, 121 A. S. R. 345; Grimes v. Eddy,
L.R.A. 750; Gilbert v. Flint, etc., R. 126 Mo. 168, 28 S. W. 756, 47 A. S. R.
Co., 51 Mich. 488, 16 N. W. 868, 47 653, 26 L.R.A. 638.
Am. Rep. 592; Citizens' Rapid Transit
13. Ingram v. Colgan, 106 Cal. 113,
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34. Vegetable Life; Laws of Husbandry.—Courts will judicially
notice the laws of nature as they appear in vegetable life,14 and also
the peculiar properties of plant life in so far as they may be generally
known.15 Cognizance will likewise be had of the usual method of
growing and garnering any crop,16 and of the peculiarities of any
form of vegetable life,17 as for instance that locust trees do not make
desirable or attractive shade trees,18 and that many trees annually
shed large numbers of dead limbs.19 It has been further recognized
that trees and other forms of plant life are subject to destructive com
municable diseases.20 Thus judicial notice may be taken that a disease
known as the "yellows" frequently attacks peach trees and causes
premature death.1 As a matter of common knowledge, courts take
cognizance of the general course of the seasons and of husbandry and
agriculture.2 Accordingly it has been frequently held that courts will
notice the seed time and harvest time in the localities where they
preside,8 the general course of agriculture,4 and the agricultural pecu
liarities of any section, if sufficiently pronounced and notorious.5
But recognition of the time when crops of wheat, oats, and barley
mature has been refused because such time varies greatly in different
localities, and even in different spots in the same locality.6 And
courts will not set themselves up as agricultural experts, to know judi
cially whether any particular method of agriculture is good or bad.7
38 Pac. 315, 39 Pac. 437, 46 A. S. R.
2. South, etc., R. Co. v. Wood, 74
221, 28 L.R.A. 187.
Ala. '449, 49 Am. Rep. 819; Floyd v.
14. See supra, par. 31.
Ricks, 14 Ark: 286, 58 Am. Dec. 374;
15. Miller v. Detroit, 156 Mich. 630, Hunter v. New York, etc., Western R.
121 N. W. 490, 132 A. S. R. 537, 16 Co., 116 N. Y. 615, 23 N. E. 9, 6
Ann. Cas. 832; State v. Moore, 104 L.R.A. 246.
N. C714, 10 S. E. 143, 17 A. S. R.
Notes: 89 Am. Dec. 690; 124 A. S.
(if)6; Ex parte Hawley, 22 S. D. 23, R. 27; 4 L.R.A. 35.
115 N. W. 93, 15 L.R.A.(N.S.) 138.
3. South, etc., R. Co. v. Wood, 74
16. State v. Moore, 104 N. C. 714, Ala. 449, 49 Am. Rep. 819; Floyd v.
10 S. E. 143, 17 A. S. R. 696.
Ricks, 14 Ark. 286, 58 Am. Dec. 374.
17. Lagrange v. Overstreet, 141 Ky.
Notes: 89 Am. Dec. 690; 124 A. S.
43, 132 S. W. 169, 31 L.R.A. (N.S.) R. 27.
951.
4. Floyd v. Ricks, 14 Ark. 286, 58
18. Lagrange v. Overstreet, 141 Kv. Am. Dee. 374; Hunter v. New York,
43, 132 S. W. 169, 31 L.R.A.(N.S.) etc., Western R. Co., 116 N. Y. 615,
951.
23 N. E. 9, 6 L.R.A. 246.
19. Miller v. Detroit, 156 Mich. 630,
Note: 89 Am. Dec. 690.
121 N. W. 490, 132 A. S. R. 537, 16
5. Crawford Co. v. Hathaway, 67
Ann. Cas. 832.
Neb. 325, 93 N. W. 781, 108 A. S. R.
20. State v. Main, 69 Conn. 123, 37 647, 60 L.R.A. 889.
Atl. 80, 61 A. S. R. 30, 36 L.R.A. 623;
6. Dixon v. Nicholls, 39 111. 372, 89
Ex parte Hawley, 22 S. D. 53, 115 N. Am. Dec. 312.
W. 93, 15 L.R.A.(N.S.) 138.
Notes: 89 Am. Dec. 690; 124 A. S.
1. State v. Main, 69 Conn. 123, 37 R. 27; 4 L.R.A. 35.
Atl. 80, 61 A. S. R. 30, 36 L.R.A.
7. Long v. Pryn, 128 Mich. 57, 87
623.
N. W. 88, 92 A. S. R. 443.
1103

JUDICIAL NOTICE

15 R. C. L.

35. Mechanical Phenomena.—Courts take judicial notice of the
general rules governing the operation of mechanical powers,8 and
recognize the mechanical devices in general use,9 the nature of the
use of a particular device,10 its efficiency,11 and even the nature and
method of its construction 12 where those matters are of common
notoriety. These principles become very important in their applica
tion to patented machines or contrivances, for courts may judicially
know the patentability of an invention where the questions involved
are matters of common knowledge or things in common use.18 So
judicial knowledge will be taken that a mechanical device covered
by a patent, secured or- applied for, has been in general use for a
period of time preceding the application for the patent,14 but this is
true only where such use has been notorious and a matter of common
8. South, etc., R. Co. v. Wood, 74 52, 35 S. W. 377, 61 A. S. R. 832.
Ala. 449, 49 Am. Rep. 819; Everett v.
13. Terhune v. Phillips, 99 U. S.
Los Angeles Consol. Electric R. Co., 592, 25 U. S. {L. ed.) 293; Slawson
115 Cal. 105, 43 Pac. 207, 46 Pac. v. Grand Street R. Co., 107 U. S. 649,
889, 34 L.R.A. 350.
2 S. Ct. 663, 27 U. S. (L. ed.) 576;
9. Slawson v. Grand Street R. Co., King v. Gallun, 109 U. S. 99, 3 S.
107 U. S. 649, 2 S. Ct. 663, 27 U. S. Ct. 85, 27 U. S. (L. ed.) 870; Phil(L. ed.) 576; Potts v. Creager, 155 U. lips v. Detroit, 111 U. S. 604, 4 S.
S. 597, 15 S. Ct, 194, 39 U. S. (L. ed.) Ct. 580, 28 U. S. (L. ed.) 532; Potto
275; Richards v. Chase Elevator Co., v. Creager, 155 U. S. 597, 15 S. Ct.
158 U. S. 299, 15 S. Ct. 831, 39 U. S. .194, 39 U. S. (L. ed.) 275; Black
(L. ed.) 991; Everett v. Los Angeles Diamond Coal Min. Co. v. Excelsior
Consol., etc., Co., 115 Cal. 105, 43 Pac. Coal Co., 156 U. S. 611, 15 S. Ct. 482,
207, 46 Pac. 889, 34 L.R.A. 350; In 39 U. S. (L. ed.) 553; Richards v.
re Berry, 147 Cal. 523, 82 Pac. 44, Chase Elevator Co., 158 U. S. 299, 15
109 A. S. R. 160; People v. Detroit S. Ct. 831, 39 U. S. (L. ed.) 991;
United Ry., 134 Mich. 682, 97 N. W. Office Specialty Mfg. Co. v. Fenton
36, 104 A. S. R. 626, 63 L.R.A. 746; Metallic Mfg. Co., 174 U. S. 492, 19
Bishop v. Readsboro Chair Mfg. Co., S. Ct. 641, 43 U. S. (L. ed.) 1058.
85 Vt. 141, 81 Atl. 454, Ann. Cas.
Note: 89 Am. Dec. 694.
1914B 1163, 36 L.R.A. (N.S.) 1171.
14. Terhune v. Phillips, 99 U. S.
10. Potts v. Creager, 155 U. S. 597, 592, 25 U. S. (L. ed.) 293; Slawson
15 S. Ct. 194, 39 U. S. (L. ed.) 275; v. Grand Street R. Co., 107 U. S. 649,
Richards v. Chase Elevator Co., 158 2 S. Ct. 649, 27 U. S. (L. ed.) 576;
U. S. 299, 15 S. Ct. 831, 39 U. S. (L. King v. Gallun, 109 U. S. 99. 3 S. Ct.
ed.) 991; In re Berry, 147 Cal. 523, 85, 27 U. S. (L. ed.) 870; Phillips v.
82 Pac. 44, 109 A. S. R. 160; People Detroit, 111 U. S. 604, 4 S. Ct. 580,
v. Detroit United Ry., 134 Mich. 682, 28 U. S. (L. ed.) 532; Potts v. Creager,
97 N. W. 36, 104 A. S. R. 626, 63 155 U. S. 597, 15 S. Ct. 194, 39 U. S.
L.R.A. 746.
(L. ed.) 275; Black Diamond Coal
11. Everett v. Los Angeles Consol., Min. Co. v. Excelsior Coal Co., 156
etc., Co., 115 Cal. 105, 43 Pac. 207, U. S. 611, 15 S. Ct. 482, 39 U. S.
46 Pac. 889, 34 L.R.A. 350; In re (L. ed.) 553 ; Richards v. Chase ElevaBerry, 147 Cal. 523, 82 Pac. 44, 109 tor Co., 158 U. S. 299, 15 S. Ct. 831,
A. S. R, 160; People v. Detroit United 30 U. S. (L. cd.) 991; Office Specialty
Ry.. 134 Mich. 682, 97 N. W. 36, 104 Mfg. Co. v. Fenton Metallic Mfg. Co.,
A. S. R. 626, 63 L.R.A. 746.
174 U. S. 492, 19 S. Ct. 641, 43 U. S.
12. Louis v. State, 36 Tex. Crim. (L. ed.) 1058.
1104

15 R. C. L.

JUDICIAL NOTICE

knowledge. Otherwise the question of originality is for the jury
to decide.15 And whether in a suit for infringement of a patent,
there is similarity between mechanical devices frequently rests in
the determination of the jury and is not a subject of judicial notice.
Especially is this so where the patented invention is of a primary char
acter, and the patent is a pioneer patent.14
VII. Public Offices and Departments of Government
36. In General.—The public offices and departments of the United
States, of the several states and of the various subdivisions thereof
form a rich field for judicial notice, for not only are their occupants
and other matters connected therewith subject to notoriety and com
mon knowledge, but in most cases are regulated by law and there
fore come under the general rule that judicial cognizance will be
taken of matters of law within the jurisdiction.17 So, to state a patent
illustration, the courts will recognize without proof the accession to
office of the President of the United States, of the governor of a
state,1* and of all persons holding office under the constitution.19
Similarly they will judicially notice the official character and capacity
of the various commissioned officers of the state and their official
signatures, the extent of their authority, the dates of their commissions,
and the expiration of their respective terms of office ; 20 and persons
while they remain in office and exercise the official duties thereof are
regarded by the courts as officers de facto.1 The courts of a state will
know judicially who was the governor of the state at any given period.2
The incumbents of the more important federal positions should be
recognized by a state court irrespective of their location,8 but the occu
pants of inferior federal positions are not entitled so to be noticed
15. New York Belting, etc., Co. v.
20. York, etc., Line R. Co. v.
New Jersey Car Spring, etc., R. Co., Winans, 17 How. 30, 15 U. S. (L. ed.)
137 U. S. 445, 11 S. Ct. 193, 34 U. S. 27; Richardson v. McChesney, 218 U.
(L. ed.) 741.
S. 487, 31 S. Ct. 43, 54 U. S. (L. ed.)
16. Roger v. Schultz Belting Co., 1121; Kellogg v. Finn, 22 S. D. 578,
135 U. S. 319, 10 S. Ct. 833, 34 U. S. 119 N. W. 545, 133 A. S. R. 945, 18
(L. ed.) 214.
Ann. Cas. 363.
17. See supra, par. 9.
Notes: 89 Am. Dec. 683; 58 Am.
18. Wells v. Jackson Iron Mfg. Co., Rep. 441.
47 N. H. 235, 90 Am. Dec. 575.
1. State v. Williams, 5 Wis. 308, 68
Note: 89 Am. Dec. 683.
Am. Dec. 65.
19. Richardson v. McChesney, 218
2. Powers v. Com., 110 Kv. 386, 61
U. S. 487, 31 S. Ct. 43, 54 U. S. (L. S. W. 735, 63 S. W. 976, 53 L.R.A.
ed.) 1121; Wells v. Jackson Iron Mfg. 245; Wells v. Jackson Iron Mfg. Co.,
Co., 47 N. H. 235, 90 Am. Dec. 575; 47 N. H. 235, 90 Am. Dec. 575.
\ Osburn v. Staley, 5 W. Va. 85, 13 Am.
Note : 89 Am. Dec. 683.
'Rep. 640; Slate v. Williams, 5 Wis.
3. Kellogg v. Finn, 22 S. D. 578,
308. 68 Am. Dec. 65.
' 119 N. W. 545, 133 A. S. R. 945, 18
Note: 89 Am. Dec. 683.
Ann. Cas. 363 and note.
R. C. L. Vol. XV.—70.
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unless they axe situated within the state.4 Judicial knowledge extends
not only to officials elected by the people, but to those appointed as
well.5 The official character of mere deputies will not as a general
rule be judicially noticed, though it may be the duty of the court
to take cognizance of their principals,6 unless the deputy is, as well
as his principal, an officer known to the law,7 or is acting in the place
of his principal.8 And though a court will not ordinarily take judicial
cognizance of the acts of a mere deputy, nevertheless it has been
found necessary by some courts to notice judicially the official acts
of a deputy when done in the name and by the authority of his
principal.9
37. Officers of the Court.—A court must certainly be presumed
to know its own officers,10 past as well as present.11 It must judicially
know who they are, must recognize their official acts, signatures,12
and powers,18 and must know of a vacancy where one exists.14 Notice
will be taken of the assignment of a judge to a certain district.15
But the question whether an appellate court will judicially notice
the personnel of a lower court at a certain time is involved in some
doubt.16 The early rule was that such personnel could not be judi
cially noticed,17 but the modern tendency is to the contrary.18 And
4. Kellogg v. Finn, 22 S. D. 578, burn v. Staley, 5 W. Va. 85, 13 Am.
119 N. W. 545, 133 A. S. R. 945, 18 Rep. 640
Ann. Cas. 363 and note.
Notes: 89 Am. Dec. 684 ; 4 L.R.A.
5. Brown v. Piper, 91 U. S. 37, 23 34.
U. S. (L. ed.) 200; Doe v. Riley, 28
11. Note: 89 Am. Dec. 683.
Ala. 164, 65 Am. Dec. 334; Pox v.
12. Crawfordsville v. Braden, 130
McDonald, 101 Ala. 51, 13 So. 416, 46 Ind. 149, 28 N. E. 849, 30 A. S. R,
A. S. R. 98, 21 L.R.A. 529; State v. 214, 14 L.R.A. 268; Walcott v. Wells,
Bowles, 70 Kan. 821, 79 Pac. 726, 69 21 Nev. 47, 24 Pac. 367, 37 A. S. R.
L.R.A. 176.
478, 9 L.R.A. 59; State v. Guglielmo.
6. Slaughter v. Barnes, 3 A. K. 46 Ore. 250, 79 Pac. 577, 80 Pac. 103,
Marsh. (Ky.) 412. 13 Am. Dec. 190; 7 Ann. Cas. 976, 69 L.R.A. 466; OsWard v. Henry, 19 Wis. 76, 88 Am. burn v. Staley, 5 W. Va. 85, 13 Am.
Dec. 672.
R*p. 640.
Note: 89 Am. Dec. 684.
Notes: 89 Am. Dec. 684; 4 L.R.A
7. Keyser v. Hitz, 133 U. S. 138, 10 34.
S. Ct. 290, 33 U. S. (L. ed.) 531.
13. State v. Guglielmo, 46 Ore. 250,
Note : 89 Am. Dec. 684.
79 Pac. 577, 80 Pac. 103, 7 Ann. Cas.
8. York, etc., Line R. Co. v. Winans, 976, 69 L.R.A. 466.
17 How. 30, 15 U. S. (L. ed.) 27;
14. State v. Guglielmo, 46 Ore. 250.
Keyser v. Hitz, 133 U. S. 138, 10 S. 79 Pac. 577, 80 Pac. 103, 7 Ann. Cas.
Ct. 290, 33 U. S. (L. ed.) 531.
976, 69 L.R.A. 466.
9. Note: 89 Am. Dec. 684.
15. Walcott v. Wells, 21 Nev. 47,
10. Crawfordsville v. Braden, 130 24 Pac. 367, 37 A. S. R. 478, 9 L.R.A.
Ind. 149, 28 N. E. 849, 30 A. S. R. 59.
214. 14 L.R.A. 268; Walcott v. Wells,
16. Note: Ann. Cas. 1914A 34.
21 Nev. 47, 24 Pac. 367, 37 A. S. R.
17. Note: Ann. Cas. 1914A 34.
478, 9 L.R.A. 59; State v. Guglielmo,
18. Gross v. Wood, 117 Md. 362. 83
46 Ore. 250, 79 Pac. 577, 80 Pac. 103, Atl. 337, 341, Ann. Cas. 1914A 30
7 Ann. Cas. 976, 69 L.R.A. 466; Os- and note.
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now an appellate court will generally take cognizance of the date on
which a person took office as a judge of an inferior tribunal, his
term of service, and the date on which he ceased to be such a
judge, whether his connection was terminated by resignation, death,
or expiration of the term for which he was chosen.19 The courts of
the United States will take judicial notice of the officers of the courts
of the several states of the United States.20
38. Local and Petty Officers; Elections.—State courts will take cog
nizance of the public officers of the various counties in the state, and
of their acts done in their official capacities.1 Thus, they recognize
the sheriffs of the several counties of the state,2 not only for the term
then current, but for preceding terms,8 and they are presumed to
know judicially of the expiration of the term of office of a particular
sheriff, whether by limitation or death,4 and of the appointment of
his successor.5 Consequently a sheriff's return of service of sum
mons is sufficient without adding to his signature thereto a designation
of his office.6 Courts will take judicial notice of the official character
of the justices of the peace in their own states,7 but the locality of a
justice's office is not such a matter of public notoriety as to be a sub
ject of judicial recognition.8 Courts will take judicial notice of
who holds the office of tax collector, and of the genuineness of his
signature.9 Cognizance will be taken by a local court of the officers
of the county wherein the court is located.10 Thus the courts of a
county will judicially recognize the notaries of such county.11 Judicial
notice is taken of the time of holding elections, this being a matter
19. Gross v. Wood, 117 Md. 362, 83
5. Saltonstall v. Riley, 28 Ala. 164,
Atl. 337, 341, Ann. Cas. 1914A 30 65 Am. Dec. 334.
and note.
6. Thompson v. Haskell, 21 111. 215,
Notes: 89 Am. Dec. 685; 4 L.R.A. 74 Am. Dec. 98.
34.
7. Livingston v. Keetelle, 1 Gilman
20. Note: 89 Am. Dec. 683.
(111.) 116, 41 Am. Dec. 166; Graham
1. Note: 89 Am. Dec. 683.
v. Anderson, 42 111. 514, 92 Am. Dec.
2. Brown v. Piper, 91 U. S. 37, 23 89.
U. S. (L. ed.) 200; Saltonstall v. Riley,
Note: 89 Am. Dec. 685.
28 Ala. 164, 65 Am. Dee. 334; Thomp8. Note: 89 Am. Dec. 685.
son v. Haskell, 21 111. 215, 74 Am.
9. Note: 89 Am. Dec. 685.
Dec. 98; Slaughter v. Barnes, 3 A. K.
10. Dyer v. Flint, 21 111. 80, 74 Am.
Marsh. (Ky.) 412, 13 Am. Dec. 190; Dec. 73; Skinner v. Harrison Tp., 116
State v. Megaarden, 85 Minn. 41, 88 Ind. 139, 18 N. E. 529, 2 L.R.A. 137;
N. W. 412, 89 A. S. R. 534.
Prince v. Skillin, 71 Me. 361, 36 Am.
Note: 89 Am. Dec. 684.
Rep. 325; Kellogg v. Finn, 22 S. D.
3. State v. Megaarden, 85 Minn. 41, 578, 119 N. W. 545, 133 A. S. R. 945,
88 N. W. 412, 89 A. S. R. 534.
18 Ann. Cas. 363.
4. Saltonstall v. Riley, 28 Ala. 164,
11. Hertig v. People, 159 111. 237,
65 Am. Dec. 334; State v. Megaarden, 42 N. E. 879, 50 A. S. R. 162; Cox
85 Minn. 41, 88 N. W. 412, 89 A. S. v. Stern, 170 111. 442, 48 N. E. 906,
R. 534.
62 A. S. R. 385.
Note: 89 Am. Dec. 684.
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established by law,12 of the officers to be voted for at such election,1*
and, it would seem, of special elections called by the executive.14
Local option elections form an interesting subject of study and while
of course a court is bound to recognize the passage of the law under
which such elections are held 15 it seems that generally it cannot take
judicial notice that an election has been ordered and held as provided,
or of its result.16 There is, however, authority to the contrary,17 and if
it is provided by statute that the result of such an election shall be
certified to a particular court, the court to which the result is certified
will take cognizance thereof.18
39. Signatures, Flags and Seals.—The national flag and seal of
every state or sovereign recognized by the executive power of the
United States will be recognized by every court in the Union with
out proof, as these are matters of common knowledge and interna
tional law.19 But notice will not be taken of the seal of a newly
established foreign country which has not yet been recognized by
the United States.20 Thus, while the public seal of a -foreign state
affixed to the exemplification of a law or judicial proceeding proves
itself, being a matter of notoriety and noticed as part of the law of
nations acknowledged by all, the seal to the commission of a new
government, not acknowledged by the government of the United
States, cannot be permitted to prove itself.1 And where a civil war
rages in a foreign nation, one part of which separates itself from
the original government and erects itself into a distinct government,
the courts of the Union must view such newly constituted govern
ment as it is viewed by the legislative and executive departments of
the government of the United States, and judicial notice of its seal
will be governed accordingly.2 As a matter of public law and as
something "that should be generally known," within the limits of
their jurisdiction, courts take judicial notice of the seals of public
officers, departments and institutions, and of the signatures of public
officers.8 Thus, the seal and signature of the secretary of the treasury
12. Diener v. Star-Chronicle Pub.
Co., 230 Mo. 613, 132 S. W. 1143, 33
L.R.A.(N.S.) 216; Gay v. Eugene, 53
Ore. 289, 100 Pac. 306, 18 Ann. Cas.
188.
Notes: 89 Am. Dec. 685; 4 L.R.A.
38.
13. Notes: 89 Am. Dec. 685; 4
L.R.A. 38.
14. Note : 89 Am. Dec. 686.
15. Grider v. Tally, 77 Ala. 422, 54
Am. Rep. 65; Gay v. Eugene, 53 Ore.
289, 100 Pac. 306, J 8 Ann. Cas. 188
and note. See supra, par. 8.
16. Grider v Tolly, 77 Ala. 422, 54

Am. Rep. 65; Gay v. Eugene, 53 Ore.
289, 100 Pac. 306, 18 Ann. Cas. 188
and note.
Note : 4 L.R.A. 38.
17. Jay v. O'Donnell, 178 Ind. 282,
98 N. E. 349, Ann. Cas. 1915C 325.
Note: 18 Ann. Cas. 191.
18. Gay v. Eugene, 53 Ore. 289, 100
Pac. 306, 18 Ann. Cas. 188 and note.
19. Note: 89 Am. Dec. 686.
20. The Estrella, 4 Wheat. 298, 4
U. S. (L. ed.) 574.
1. Note: 89 Am. Dec. 686.
2. Note: 89 Am. Dec. 686.
3. York, etc., Line R. Co. v. Winans,
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of the United States will be recognized.4 And it has been said that
the signature of the governor of a state proves itself, being of suffi
cient notoriety, without the addition of a seal.5 The seal of another
court of the same state is within the judicial knowledge of a court,6
though the seal of a foreign court does not prove itself, but must
be proved by testimony;7 although by common consent and gen
eral usage, tiie seal of a court of admiralty, even if it be foreign,
has been considered as sufficiently authenticating its records.8 It has
been held that a court will take judicial notice of the seals of notaries
public, even of foreign countries.9
40. Official Acts and Regulations.—Judicial notice will be taken of
the correspondence of the United States government with foreign
countries.10 Cognizance may also be had of the proclamations of
the executive, even though they do not amount in effect to law,11 as
for instance a proclamation by a governor recognizing a condition of
disorder and conspiracy within the bounds of the state,12 and of
other acts of the executive performed in the course of his official
duties.18 However, in this country a pardon by the executive is not
deemed a fit subject of judicial knowledge14 although in England
the rule is otherwise, for there a pardon is by act of Parliament and
is considered as a public law, having the same effect on the case as
if the general law punishing the offense had been repealed or an
nulled.15 A court may judicially recognize official statements made
by the head of one of the branches of the executive department,
which relate to the public records under his control,16 as for instance
17 How. 30, 15 U. S. (L. ed.) 27; Laistre, 2 Har. & J. (Md.) 191, 3
Brown v. Piper, 91 U. S. 37, 23 U. S. Am. Dec. 535.
(L. ed.) 200; Powers v. Com., 110 Ky.
8. Thompson v. Stewart, 3 Conn.
386, 61 S. W. 735, 63 S. W. 976, 53 171, 8 Am. Dec. 168.
L.R.A. 245; Hayes v. Berwick, 2 Mart.
9. Pierce v. Indseth, 106 U. S. 546,
O. S. (La.) 138, 5 Am. Dec. 727; De 1 S. Ct. 418, 27 U. S. (L. ed.) 254.
Sobry v. De Laistre, 2 Har. & J. (Md.)
10. Williams v. Suffolk Ins. Co., 13
191, 3 Am. Dec. 535; Wells v. Jack- Pet. 415, 10 U. S. (L. ed.) 226.
son Iron Mfg. Co., 47 N. H. 235, 90
11. Coeur D'Alene Consol., etc.,
Am. Dec. 575; Kellogg v. Finn, 22 S. Co. v. Miners' Union, 51 Fed. 260, 19
D. 578, 119 N. W. 545, 133 A. S. R. L.R.A. 382.
945, 18 Ann. Cas. 363.
12. Coeur D'Alene Consol., etc., Co.
Notes: 89 Am. Dec. 682; 58 Am. v. Miners' Union, 51 Fed. 260, 19
Rep. 441; 4 L.R.A. 37.
L.R.A. 382.
4. White v. St. Ouirons, Minor
13. Prince v. Skillin, 71 Me. 361, 36
(Ala.) 331, 12 Am. Dec. 56.
Am. Rep. 325.
5. Hayes v. Berwick, 2 Mart. O. S.
14. United States v. Wilson, 7 Pet.
(La.) 138, 5 Am. Dec. 727; Wells v. 150, 8 U. S. (L. ed.) 640.
Jackson Iron Mfg. Co., 47 N. H. 235,
15. United States v. Wilson, 7 Pet.
90 Am. Dec. 575.
150, 8 U. S. (L. ed.) 640.
6. De Sobry v. De Laistre, 2 Har.
16. Heath v. Wallace, 138 U. S.
& J. (Md.) 191, 3 Am. Dec. 535.
573, 11 S. Ct. 380, 34 U. S. (L. ed.)
7. Thompson v. Stewart, 3 Conn. 1063.
171, 8 Am. Dec. 168; De Sobry v. De
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that the Land Department of the United States has not considered
lands "subject to periodical overflow" to be "swamp and overflowed"
lands.17 Similarly cognizance will be had of the rules and decisions
of the executive departments of the government.18 Thus it has been
held that the regulations of the post office department are part of the
public records of which courts take judicial notice.19 And even the
construction of a statute by a governmental department may be
noticed, for it has been said that such a construction, while not of the
high authority of a judicial interpretation, is, when not in conflict
with the constitution or the plain intent of the act, of great persuasive
force and efficacy.20 But of course judicial knowledge in these, as
in all other matters, is limited to facts of common knowledge, and
facts of this nature not sufficiently notorious will not be noticed.1 A
court will not take judicial notice of the report of the auditor of the
state, nor refer to any statement or alleged fact stated therein, unless
that fact is found by the trial court.2 Similarly, the definitions
adopted by the Interstate Commerce Commission of words and phrases
in common use will not be recognized without proof,8 and the private
acts of public officers are not judicially noticed.4
41. Legislative Department; Public Institutions.—The courts take
judicial notice of the public and private official acts of the legislative
department of the state, and of all matters connected with the legis
lature and its proceedings.5 So a court will recognize the time of the
commencement and close of a session of the legislature 9 as well as
the duration of the terms of the legislators.7 Cognizance will be
had of proceedings for the expulsion of members and of all the
details thereof.8 But courts do not notice ex officio the privilege
granted legislators, exempting them from arrest and service of civil
process.9 Institutions of a public nature, such as courthouses, asy17. Heath v. Wallace, 138 U. S. 573, S. D. 321, 138 N. W. 809, Ann. Cas.
11 S. Ct. 380, 34 U. S. (L. ed.) 1063. 1915C 1045.
18. Caha v. United States, 152 U. S.
4- Note: 89 Am. Dec. 687.
211, 14 S. Ct. 513, 38 U. S. (L. ed.)
5- French v. Senate, 146 Cal. 604,
415; Whitney v. Spratt, 25 Wash. 62, ?°„PAac-„1j)3i' 2 Am-ei<?*»- 7£6\r69
64 Pac. 919, 87 A. S. R. 738.
556; Prince v. Skillin, 71 Me.
19. Carr v. Jeffersonville First Nat. ™l,
-*m. Kep.
Bank 35 Ind. App. 216, 73 N. E. 947, B.^^^SSTiRS
on hi vT
n
, t?i ^ 1121 ! Peridn8 v- Perkins, 7 Conn. 558,
20. Bloxham v. Consumers Electric jg
jjgg 120
Light, etc., R. Co., 36 Fla. 519, 18 So.
7_ Richardson v. McChesney, 218 U.
444, 51 A. S. R. 44, 29 L.R.A. 507. S. 487, 31 S. Ct. 43, 54 U. S. (L. ed.)
1. The E. A. Packer, 140 U. S. 360, 1121.
11 S. Ct. 794, 35 U. S. (L. ed.) 453.
8. French v. Senate, 146 Cal. 604,
2. Wellington First Nat. Bank v. 80 Pac. 1031, 2 Ann. Cas. 756, 69
Chapman, 173 U. S. 205, 19 S. Ct. L.R.A. 556.
407, 43 U. S. (L. ed.) 669.
9. Prentis v. Com., 5 Rand. (Va.)
3. House v. Chicago, etc., R. Co., 30 697. 16 Am. Dec. 782.
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lums, public prisons, and state banks, are judicially noticed, because
of their publicity and well known character, and because the laws
by virtue of which they exist are public laws.10 And so public uni
versities which exist by public law, and are widely and generally
known, may successfully claim judicial cognizance.11 And it has
also been held that the courts take judicial knowledge of the reports
of state institutions.12
VIII. Courts and Judicial Proceedings
42. Facts Already Judicially Determined.'—It has been said that
the general rule is that facts which have been already judicially de
cided are properly within the range of judicial cognizance.1* But
the exceptions are so numerous that the rule, if it may be properly
said to exist at all, is of little practical value. For instance, while a
court will invariably take judicial knowledge of the facts which it
has acquired at a prior hearing of a cause 14 only under exceptional
circumstances will it notice proceedings in another cause although
tried in that court,15 and between the same parties.16 This is true,
too, even though the other case bears upon the controversy under
consideration.17 The reason for this is that the decision of a cause
must depend upon the evidence introduced. If the court should
recognize judicially facts adjudicated in another case it makes those
facts, though unsupported by evidence in the case in hand, con
clusive against the opposing party, while if they had been properly
introduced, they might have been met and overcome by him.18 So
on a plea of res judicata, a court cannot judicially notice that the
matters in issue are the same as those in a former suit. Such matters
10. Note: 89 Am. Dec. 676.
322, 117 Pac. 844, Ann. Cas. 1913A
11. Note: 89 Am. Dec. 676.
140 and note; Elgin v. Cross Velly,
12. State v. Candland, 36 Utah 406, 20 N. M. 450, 150 Pac. 922, L.R.A.
104 Pac. 285, 140 A. S. R. 834, 24 1916A 711; Myers v. State, 46 Ohio
L.R.A.(N.S.) 1260.
St. 473, 22 N. E. 43, 15 A. S. R.
13. State v. Richardson, 48 Ore. 309, 638; State v. Richardson, 48 Ore. 309,
85 Pac. 225, 8 L.R.A.(N.S.) 362.
85 Pac. 225, 8 L.R.A.(N.S.) 362;
Note: 124 A. S. R. 22.
Pickens v. Coal River Boom, etc., Co.,
14. Murphy v. Citizens' Bank, 82 66 W. Va. 10, 65 S. E. 865, 24 L.R.A.
Ark. 131, 100 S. W. 894, 12 Ann. Cas. (N.S.) 354.
535, 11 L.R.A.(N.S.) 616 and note.
Notes: 89 Am. Dec. 689; 4 L.R.A.
15. Murphy v. Citizens' Bank, 82 35.
Ark. 131, 100 S. W. 894, 12 Ann. Cas.
16. Matthews v. Matthews, 112 Md.
535 and note, 11 L.R,A.(N.S.) 616; 582, 77 Atl. 249, 29 L.R.A.(N.S.) 905
Sewell v. Johnson, 165 Cal. 762, 134 and note; Oliver v. Enriquez, 16 N.
Pac. 704, Ann. Cas. 1915B 645 and M. 322, 117 Pac. 844, Ann. Cas. 1913A
note; Haaren v. Mould, 144 la. 296, 140.
122 N. W. 921, 24 L.R.A.(N.S.) 404;
Note: 12 Ann. Cas. 539.
Matthews v. Matthews, 112 Md. 582,
17. Note: 11 L.R.A. (N.S.) 616.
77 Atl. 249, 29 L.R.A.(N.S.) 905 and
18. Note: 12 Ann. Cas. 537.
note; Oliver v. Enriquez, 16 N. M.
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must be pleaded and proved.19 Naturally it is equally well settled
that courts will not under ordinary circumstances take cognizance
of proceedings in causes pending in other courts,20 or even of adjudi
cations in other courts of the very subject matter in controversy,1
and this is true in the case of decisions of the Interstate Commerce
Commission in spite of the act making the authorized publications of
the commission competent evidence without further proof or authen
tication.2 It is the duty of a court to proceed to a decree or judg
ment as between the parties before it upon the evidence as introduced,
and it cannot know judicially facts and proceedings arising in causes
in other courts, however much they may affect the parties to the
litigation before it.8 For instance a state court will not take judicial
notice of proceedings in a bankruptcy court, no matter how vitally
they are connected with the matter at issue.4
43. Exceptions to General Rules.—While the courts do not gener
ally recognize without proof proceedings in another cause in the same
or another court5 there are many instances when a court is justified
in taking judicial notice of such proceedings.6 These cases are not
necessarily in conflict with the general rules stated above, but usually
recognize these rules, holding, however, that for reasons apparent in
each case the court is justified in noticing judicially the proceedings
in other causes.7 Thus it has been held that in actions of a collateral
character the court will recognize the proceedings in the principal
suit.8 Thus, as garnishment proceedings are merely ancillary to
the original suit, the court has judicial knowledge therein of the
judgment rendered in such suit.9 In like manner on an application
for alimony pending an appeal in divorce proceedings, the court may
judicially notice all the proceedings in the suit for divorce to arrive
19. Notes: 29 L.R.A.(N.S.) 905; 12
3. Note: 12 Ann. Cas. 538.
Ann. Cas. 538.
4. Eyster v. Gaff, 91 U. S. 521, 23 '
20. Eyster v. Gaff, 91 U. S. 521, 23 U. S. (L. ed.) 403.
U. S. (L. ed.) 403; Kilpatrick v. Kan- Notes: 89 Am. Dec. 688; 12 Ann.
sas City, etc., R. Co., 38 Neb. 620, 57 Cas. 538.
N. W. 664, 41 A. S. R. 741.
5. See supra, par. 41.
Notes: 12 Ann. Cas. 538; Ann. Cas.
6. Notes: 11 L.R.A.(N.S.) 616; 12
1913A 141.
Ann. Cas. 539; Ann. Cas. 1913A 141.
1. Owings v. Hull, 9 Pet. 607, 9 U.
7. Notes: 11 LR.A.(N.S.) 616; 12
S. (L. ed.) 246; Robinson v. Baltimore, Ann. Cas. 539; Ann. Cas. 1913A 142.
ete., R. Co., 222 U. S. 506, 32 S. Ct.
8. Haaren v. Mould, 144 la. 296, 122
114, 56 U. S. (L. ed.) 288; Kilpatrick N. W. 921, 24 L.R.A.(N.S-) 404; Kierv. Kansas City, etc., R. Co., 38 Neb. man v. Portland, 61 Ore. 398, 122 Pac.
620, 57 N. W. 664, 41 A. S. R. 741; 764, Ann. Cas. 1914B 255:
Pickens v. Coal River Boom, etc., Co.,
Notes: 12 Ann. Cas. 539; Ann. Cas.
66 W. Va. 10, 65 S. E. 865, 24 L.R.A. 1913A 141.
(N.S.) 354.
.
9. Haaren v. Mould, 144 la. 296,
2. Robinson v. Baltimore, etc., R. 122 N. W. 921, 24 L.R.A.(N.S.) 404.
Co., 222 U. S. 506, 32 S. Ct. 114, 56
Notes: 11 L.R.A. (N.S.) 617; Ann.
U. S. (L. ed.) 288.
Cas. 1913A 141.
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at a conclusion whether alimony should be awarded.10 Similarly
in contempt cases it is uniformly held that, where the contempt con
sists in the violation of an injunction, and the petition to punish is
filed in the court which issued the injunction, the court will take
cognizance of the decree violated,11 proceedings to punish contempt
of an order or decree of the court being so far identified with the
action in which the order or decree was entered that proof or profert
of the record is unnecessary.12 For the same reason it is not neces
sary to set out the injunction decree in the complaint, affidavit, or
petition to punish for the contempt.18 And where the judgment
immediately involved is based solely on a judgment in another case
which has been reversed subsequently to the appeal in the pending
case, the court will take judicial notice of its action in such other
case.14
44. Judicial Records.—A court has knowledge of the genuineness
of its own records.15 Notice will uniformly be taken by a court of
its own records in the case at bar,16 and of all matters patent on the
face of such records,17 including all prior proceedings in the same
10. Notes: 12 Ann. Cas. 539; Ann. 1915D 817; Eau Claire v. Reed, 232
Cas. 1915B 651.
111. 238, 83 N. E. 820, 122 A. S. R.
11. Haaren v. Mould, 144 la. 296, 66; Hoyt v. Beach, 104 la. 257, 73 N.
122 N. W. 921, 24 L.R.A.(N.S.) 404 W. 492, 65 A. S. R. 461; Slater v.
and note; State v. Porter, 76 Kan. 411, Roche, 148 1a. 413, 126 N. W. 925, 28
91 Pac. 1073, 13 L.R.A.(N.S.) 462.
L.R.A.(N.S.) 702; Gil v. Williams, 12
12. Ex parte Ah Men, 77 Cal. 198, La. Ann. 219, 68 Am. Dec. 767; Chi19 Pac. 380, 11 A. S. R. 263; Haaren cago Herald Co. v. Bryan, 195 Mo. 590,
v. Mould, 144 1a. 296, 122 N. W. 921, 92 S. W. 906, 6 Ann. Cas. 751; Searls
24 L.R.A.(N.S.) 404 and note.
v. Knapp, 5 S. D. 325, 58 N. W. 807,
13. Ex parte Ah Men, 77 Cal. 198, 49 A. S. R. 873; Dupree v. State, 56
19 Pac. 380, 11 A. S. R. 263; Haaren Tex. Crim. 562, 120 S. W. 871, 133
v. Mould, 144 1a. 296, 122 N. W. 921, A. S. R. 998, 23 L.R.A.(N.S.) 596;
24 L.R.A.(N.S.) 404 and note.
Dewey v. St. Albans Trust Co., 60 Vt.
14. Sewell v. Johnson, 165 Cal. 762, 1, 12 Atl. 224, 6 A. S. R. 84; Stallcup
134 Pac. 704, Ann. Cas. 1915B 645 v. Tacoma, 13 Wash. 141, 42 Pac. 541,
and note.
52 A. S. R. 25.
15. Note: 89 Am. Dec. 688.
Note: 4 L.R.A. 35.
16. Owings v. Hull, 9 Pet. 607, 9
17. Owings v. Hull, 9 Pet. 607, 9
D. S. (L. ed.) 246; Bienville Water U. S. (L. ed.) 246; Bienville Water
Supply Co. v. Mobile, 186 U. S. 212, Supply Co. v. Mobile, 186 U. S. 212,
22 S. Ct. 820, 46 U. S..(L. ed.) 1132; 22 S. Ct. 820, 46 U. S. (L. ed.) 1132;
De Bearn v. Safe Deposit, etc., Co., Johnson v. State, 29 Ark. 31, 21 Am.
233 U. S. 24, 34 S. Ct. 584, 58 U. S. Rep. 154; Eau Claire v. Reed, 232 H1.
(L. ed.) 833; Johnson v. State, 29 Ark. 238, 83 N. E. 820, 122 A. S. R. 66;
31, 21 Am. Rep. 154; Hollenback v. Slater v. Roche, 148 la. 413, 126 N.
Schnabel, 101 Cal. 312, 35 Pac. 872, W. 925, 28 L.R.A. (N.S.) 702; Gil v.
40 A. S. R. 57; Sewell v. Johnson, Williams, 12 La. Ann. 219, 68 Am.
165 Cal. 762, 134 Pac. 704, Ann. Cas. Dec. 767; Searls v. Knapp, 5 S. D.
1915B 645 and note; Capital City 325, 58 N. W. 807, 49 A. S. R. 873;
Bank v. Hilson, 64 Fla. 206, 60 So. Dupree v. State, 56 Tex. Crim. 562,
189, Ann. Cas. 1914B 1211; Frank v. 120 S. W. 871, 133 A. S. R. 998, 23
State, 142 Ga. 741, 83 S. E. 645, L.R.A. L.R.A. (N.S.) 596; Dewey v. St. Al
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case,18 though not of matters which may merely be inferred from
facts appearing on the face of the record.19 This is true of appellate
courts as well as of courts of original jurisdiction,20 and it has even
been held that the appellate court may judicially recognize the record
made upon the trial in the lower court.1 As a court judicially knows
of all prior proceedings in the same case, it is unnecessary to offer evi
dence of a former trial and the verdict returned on such trial on the
hearing of a plea in bar of "once in jeopardy," 2 although where under
a statute the basis of a certain penalty is a former conviction of the
same offense, the court will not take judicial notice of such conviction,
but it must be alleged and proved.8 Similarly a court will take
judicial notice that an appeal is pending on its former judgment
convicting the accused of the same offense.4 A court has cognizance
of its own opinion, and may properly examine it in order to determine
what matters were considered, and upon what grounds the judgment
was entered.5 However, as a general rule a court will not judicially
recognize the contents of any of its records, except the one in the
proceeding before it.e Though the records of a court "prove them
selves" when offered in evidence, vet in the trial of one case the
court can no more take judicial notice of the record in another case
in the same court without its formal introduction in evidence than
if it were a record in another court; and much less can the supreme
court on appeal take notice of the existence of a record not introducd
in evidence in the court below.7 So two suits for the same cause of
action may be pending in the same court between the same parties,
but the fact never claims judicial attention until the pendency of
bans Trust Co., 60 Vt. 1, 12 Atl. 224, S. D. 321, 138 N. W. 809, Ann. Cas.
6 A. S. R. 84.
1915C 1045.
18. Bienville Water Supply Co. v.
2. Johnson v. State, 29 Ark. 31, 21
Mobile, 186 U. S. 212, 22 S. Ct. 820, Am. Rep. 154.
46 U. S. (L. ed.) 1132; Johnson v.
Note: 89 Am. Dec. 689.
State, 29 Ark. 31, 21 Am. Rep. 154;
3. State v. Davis, 68 W. Va. 142, 69
Frank v. State, 142 Ga. 741, 83 S. E. S. E. 639, Ann. Cas. 1912A 996, 32
645. L.R.A.1915D 817; State v. Bates, L.R.A.(N.S.) 501.
22 Utah 65, 61 Pac. 905, 83 A. S. R.
4. Dupree v. State, 56 Tex. Crim.
768.
562, 120 S. W. 871, 133 A. S. R. 998,
19. Scott v. Lunt, 6 Pet. 349, 8 U. 23 L.R.A.(N.S.) 596.
S. (L. ed.) 423.
5. Thompson v. Maxwell Land Grant,
20. De Bearn v. Safe Deposit, etc., etc., Co., 168 U. S. 451, 18 S. Ct. 121,
Co., 233 U. S. 24, 34 S. Ct. 584, 58 42 U. S. (L. ed.) 539.
U. S. (L. ed.) 833; Capital City Bank
6. Stanley v. McElrath, 86 Cal. 449,
v. Hilson, 64 Fla. 206, 60 So. 189, 25 Pac. 16, 26 Pac. 800, 10 L.R.A.
Ann. Cas. 1914B 1211; Frank v. Slate, 545; Sewell v. Johnson, 165 Cal. 762,
142 Ga. 741, 83 S. E. 645, L.R.A. 134 Pac. 704, Ann. Cas. 1915B 645
1915D 817; Chicago Herald Co. v. and note; Capital City Bank v. HilBryan, 195 Mo. 590, 92 S. W. 906, 6 son, 64 Fla. 206, 60 So. 189, Ann. Cas.
Ann. Cas. 751; Stallcup v. Tacoma, 13 1914B 1211.
Wash. 141, 42 Pac. 541, 52 A. S. R. 25.
Note: 4 L.R.A. 35.
1. House v. Chicago, etc., R. Co., 30
7. Note : 89 Am. Dec! 688.
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one suit has been pleaded in abatement of the other.9 An appellate
court has no knowledge of the record of another case pending before
it even though it be between the same parties.9 But it will take
notice of its records in other cases to the extent of knowing that
the controversy involved in an appeal has already been considered
by it on a previous occasion 10 or that a judgment vital to the pres
ent action has been reversed by it on appeal.11 So an appellate
court in considering an appeal by a garnishee will judicially recog
nize the fact that its records show that it has previously reversed the
judgment, in the principal action, upon which the garnishment is
based.12 But the rule which precludes a court from taking judicial
notice of its own records in other actions does not, of course, prevent
it from noticing the doctrine or the rule of law adopted by the court
in the first action, and applying that under the principle stare decisis
in the second action, if the same question of law is presented.18
45. Matters of Jurisdiction.—The court will take judicial notice
of the limits of its jurisdiction,14 and of the extent of the territory
therein included.15 Therefore in a matter in which as a prerequisite
to jurisdiction of the court it is essential that the event should have
taken place within the territorial limits of its jurisdiction, it is not
essential to allege that fact, for the court will judicially recognize
it if the circumstances are set forth with sufficient certainty.16 Con
versely the court will have knowledge in such a case that the event
took place beyond the limits of its jurisdiction if such be the case.17
However, a court will not take judicial notice that a particular place
is or is not within its jurisdiction.18 Where the question involved
is the jurisdiction of the court of another state to render the judg
ment in question, the court will notice that such foreign court was
one of general jurisdiction, if that be indicated by its name, for the
court will not be presumed to be ignorant of facts known to all men,19
8. Note: 89 Am. Dec. 688.
A. S. R. 922; Mischer v. State, 41 Tex.
9. Murphy v. Citizens Bank, 82 Ark. Crim. 212, 53 S. W. 627, 96 A. S. R,
131, 100 S. W. 894, 12 Ann. Cas. 535, 780.
11 L.R.A.(N.S.) 616 and note.
15. Mischer v. State, 41 Tex. Crim.
10. De Bearn v. Safe Deposit, etc., 212, 53 S. W. 627, 96 A. S. R. 780.
Co., 233 U. S. 24, 34 S. Ct. 584, 58
16. Ex parte Wygant, 39 Ore. 429,
U. S. (L. ed.) 833.
64 Pac. 867, 87 A. S. R. 673, 54 L.R.A.
11. Chicago Herald Co. v. Bryan, 636.
195 Mo. 590, 92 S. W. 906, 6 Ann.
17. Lasher v. State, 30 Tex. App.
Cas. 751.
387, 17 S. W. 1064, 28 A. S. R. 922.
12. Chicago Herald Co. v. Byran,
18. Boston v. State, 5 Tex. App.
195 Mo. 590, 92 S. W. 906, 6 Ann. 383, 32 Am. Rep. 575; Baker v. State,
Cas. 751.
47 Tex. Crim. 482, 83 S. W. 1122, 122
13. Note: 29 L.R.A.(N.S-) 905.
A. S. R. 703, 11 Ann. Cas. 751.
14. Boston v. State, 5 Tex. App.
19. Specklemeyer v. Daily, 23 Neb.
383, 32 Am. Rep. 575; Lasher v. State, 101, 36 N. W. 356, 8 A. S. R. 119;
30 Tex. App. 387, 17 S. W. 1064, 28 Trowbridge v. Spinning, 23 Wash. 48,
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and it seems that in any event there will be a presumption in favor
of the jurisdiction of the foreign court,20 although, of course, this
is not so if it is evident from the name and nature of the foreign
court that it had no jurisdiction of the matter involved. In such
case the domestic court will judicially notice the lack of jurisdiction
of the foreign court.1
IX. Corporations
46. Municipalities.—An act incorporating a municipal corporation
is a public act, whether declared so to be or not, and will be judicially '
noticed by the courts without proof.2 By virtue of that notice the
courts are conversant with the powers of the municipality under the
act of incorporation.8 Thus, it is unnecessary to aver and prove the
authority of a city over its streets and sewers,4 its capacity to sue 5
and to enact ordinances.6 The courts likewise know the territorial
limits of a municipality so incorporated, especially where they are
fixed and defined by the act of incorporation or by acts amendatory
thereof.7 Where, however, cities and towns incorporate under a
general statute conferring that power upon all cities and towns of a
certain number of inhabitants on complying with prescribed con
ditions, the courts, though they will of course take judicial notice of
the general law and the rights and powers conferred upon com
munities availing themselves of its provisions,8 will frequently not
recognize the fact that a particular town or city has incorporated
under the law, and that circumstance must be proved.9 However,
proof that a town has acted under such a general law, and has exer62 Pac. 125, 83 A. S. R. 806, 54 12 Am. Rep. 423; Nelson v. NarraganL.R.A. 204; Jarvis v. Robinson, 21 sett Electric Lighting Co., 26 R. I.
Wis. 523, 94 Am. Dec. 560.
258, 58 Atl. 802, 106 A. S. R. 711,
20. Buffum v. Stimpson, 5 Allen 67 L.R.A. 116.
(Mass.) 591, 81 Am. Dec. 767.
Note: 89 Am. Dec. 668.
1. Jarvis v. Robinson, 21 Wis. 523,
4. Note: 89 Am. Dec. 668.
94 Am. Dec. 560.
5. Note: 89 Am. Dec. 668.
2. Albrittin v. Huntsville, 60 Ala. 6. Storrie v. Cortes, 90 Tex. 283, 38
486, 31 Am. Rep. 46; Arndt v. Cull- S. W. 154, 35 L.R.A. 666.
man, 132 Ala. 540, 31 So. 478, 90
Notes: 89 Am. Dec. 668; 4 L.R.A.
A. S. R. 922; Prell v. McDonald, 7 36; 5 Ann. Cas. 615.
Kan. 426, 12 Am. Rep. 423; Ex parte
7. Ex parte Wygant, 39 Ore. 429,
Wygant, 39 Ore. 429, 64 Pac. 867, 87 64 Pac. 867, 87 A. S. R. 673, 54 L.R.A.
A. S. R. 673, 54 L.R.A. 636; Storrie 636.
v. Cortes, 90 Tex. 283, 38 S. W. 154,
8. Washington v. Finley, 10 Ark.
35 L.R.A. 666; Atherton v. Essex 423, 52 Am. Dec. 244; Harmon v. ChiJunction, 83 Vt. 218, 74 Atl. 1118, cago, 110 111. 400, 51 Am. Rep. 698.
Ann. Cas. 1912A 339, 27 L.R.A.(N.S-)
Note: 89 Am. Dec. 668.
695.
9. Koenig v. State, 33 Tex. Crim.
Note: 89 Am. Dec. 667; 5 Ann. Cas. 367, 26 S. W. 835, 47 A. S. R. 35.
615; 4 L.R.A. 36.
Notes: 89 Am. Dec. 668; 4 L.R.A.
3. Prell v. McDonald, 7 Kan. 426, 37.
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cised the rights and privileges granted thereby, will be sufficient
to enable the court to take judicial notice of its organization without
proof that all the requirements of the statute have been complied
with.16 Furthermore, in some jurisdictions the court will judicially
notice that the general act for the incorporation of cities and villages
is in force in a particular city.11 Matters incidental to the existence
and powers of municipal corporations are also the subject of judicial
notice,12 as, for instance, that a contract entered into between a city
and a water company for a supply of water for public purposes
becomes in a sense perpetual,18 and that vast sums of money are spent
by cities in perfecting their water and sewer systems.14
47. Private Corporations.—Courts will take judicial cognizance of
the existence of private domestic corporations created by publi6 law.15
In accordance with this rule a federal court will notice the fact of the
federal incorporation of a railroad company.16 As courts will take
judicial notice of the existence of private corporations created by
public law, so, too, will they notice the powers of such corporations
thereunder.17 On the other hand the general rule is that judicial
recognition will not be had of a private corporation chartered under
a general law,18 or of its seal.16 Nor is it sufficient merely to aver
the incorporation under a general law of an organization claimed to
10. Note: 89 Am. Dec. 668.
E. 673, 69 A. S. R. 888.
11. Harmon v. Chicago, 110 111. 400,
Notes: 89 Am. Dec. 666; 124 A. S.
51 Am. Rep. 698; Bessette v. People, R. 57; 4 L.R.A. 36.
193 111. 334, 62 N. E. 215, 56 L.R.A.
16. Texas, etc., R. Co. v. Cody, 166
558.
U. S. 606, 17 S. Ct. 703, 41 U. S.
12. Bienville Water Supply Co. v. (L. ed.) 1132; In re Dunn, 212 U. S.
Mobile, 112 Ala. 260, 20 So. 742, 57 374, 29 S. Ct. 299, 53 U. S. (L. ed.)
A. S. R. 28, 33 L.R.A. 59; Harrington 558.
v. Providence, 20 R. I. 233, 38 Atl. 1,
17. People v. River Raisin, etc., R.
38 L.R.A. 305.
Co., 12 Mich. 389, 86 Am. Dec. 64;
13. Bienville Water Supply Co. v. People v. De Mill, 15 Mich. 164, 93
Mobile, 112 Ala. 260, 20 So. 742, 57 Am. Dec. 179; Goodman v. Heilig, 157
A. S. R. 28, 32 L.R.A. 59.
N. C. 6, 72 S. E. 866, 36 L.R.A. (N.S.)
14. Harrington v. Providence, 20 R. 1004
I. 233, 38 Atl. 1, 38 L.R.A. 305.
Notes: 124 A. S. R. 58; 4 L.R.A.
15. Covington Drawbridge Co. v. 36.
Shepherd, 20 How. 227, 15 U. S. (L.
18. People v. De Mill, 15 Mich. 164,
ed.) 896; Case v. Kelly, 133 U. S. 21, 93 Am. Dec. 179; Haven v. New
10 S. Ct. 216, 33 U. S. (L. ed.) 513; Hampshire Asylum, 13 N. H. 532, 38
Washington v. Finley, 10 Ark. 423, 52 Am. Dec. 512; Clarion First Nat. Bank
Am. Dec. 244; Commercial Bank v. v. Gruber, 87 Pa. St. 468, 30 Am. Rep.
Newport Mfg. Co., 1 B. Mon. (Kv.) 378; Holloway v. Memphis, etc., R.
13, 35 Am. Dec. 171 ; People v. River Co., 23 Tex. 465, 76 Am. Dec. 68 ;
Raisin, etc., R. Co., 12 Mich. 389, 86 Lewis v. Montgomery Supply Co., 59
Am. Dec. 64; People v. De Mill, 15 W. Va. 75, 52 S. E. 1017, 4 L.R.A.
Mich. 164, 93 Am. Dec. 179; Goodman (N.S.) 132.
v. Heilig, 157 N. C. 6, 72 S. E. 866,
19. Den v. Vreelandt, 7 N. J. L.
36 L.R.A.(N.S.) 1004: Parker v. Caro- 352, 11 Am. Dec. 551.
lina Sav. Bank, 53 S. C. 583, 31 S.
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have been so incorporated, for that is but a conclusion of law drawn
by the pleader. The basis therefor should be placed before the court
for its own conclusions.20 However, in some jurisdictions it is pro
vided by statute that judicial notice be taken of the existence of a
corporation organized under a general law, provided certain prereq
uisites be fulfilled, as for instance the recording of the charter in
the county of the jurisdiction of the court before which the question
arises.1 Furthermore, in the absence of such a statute it has been
held that the recording of the charter of a corporation makes it a
matter of record under the general incorporating act, a public law,
and so a proper subject for judicial notice.2 While in some cases the
broad general statement is even made that courts will take judicial
notice of the existence of corporations formed under the laws of their
own state,8 judicial notice will not be taken of a corporation created
under the law of another state or county, whether such law be gen
eral or special,4 although it seems that in a proper case cognizance
will be taken from the name of a party plaintiff or defendant that
it is an extraterritorial corporation.5
48. Railroad Business in General.—There is no class of business of
anything like the magnitude of the railroad business of to-day that
is so open to common observation and of which the general public
know so much.6 And the manner in which railway companies con
duct their business has been so long followed, with such a degree of
uniformity, that the courts are bound to take judicial notice of its
general features.7 Among these may be mentioned the division of
their freight and passenger business into two departments, and the
20. People v. De Mill, 15 Mich. 164, Sacalaris v. Eureka, etc., R. Co., 18
93 Am. Dec. 179.
Nev. 155, 1 Pac. 835, 51 Am. Rep.
1. Anderson v. Kerns Draining Co., 737; Isaacson v. New York Cent., etc.,
14 Ind. 199, 77 Am. Dec. 63.
R. Co., 94 N. Y. 278, 46 Am. Rep.
2. Dutchess Cotton Manufactory v. 142.
Davis, 14 Johns. (N. Y.) 238, 7 Am.
7. Mann-Boudoir Car Co. v. Dupre.
Dec. 459.
54 Fed. 646, 13 U. S. App. 183, 4
3. Lewis v. Kentucky Bank, 12 Ohio C. C. A. 540, 21 L.R.A. 289; Atchison,
132, 40 Am. Dec. 469.
etc., R. Co. v. Headland, 18 Colo. 477,
4. Duke v. Taylor, 37 Fla. 64, 19 33 Pac. 185, 20 L.R.A. 822 ; Cleveland,
So. 172, 53 A. S. R. 232, 31 L.R.A. etc., R. Co. v. Jenkins, 174 111. 398,
484; Savage Mfg. Co. v. Armstrong, 51 N. E. 811, 66 A. S. R. 296, 62
17 Me. 34, 35 Am. Dec. 227; Lewis v. L.R.A. 922; Burlington, etc., R. Co.
Kentucky Bank, 12 Ohio 132, 40 Am. v. Dey, 82 la. 312, 48 N. W. 98, 31
Dec. 469; Holloway v. Memphis, etc., A. S. R. 477, 12 L.R.A. 436; State v.
R. Co., 23 Tex. 465, 76 Am. Dec. 68.
Intoxicating Liquors, 102 Me. 206, 66
5. Commercial Bank v. Newport Atl. 393, 11 L.R.A.(N.S-) 550; Smith
Mfg. Co., 1 B. Mon. (Ky.) 13, 35 v. Potter, 46 Mich. 258, 9 N. W. 273,
Am. Dec. 171.
41 Am. Rep. 161; Slater v. Jewett,
6. Atchison, etc., R. Co. v. Headland, 85 N. Y. 61, 39 Am. Rep. 627; Isaacson
18 Colo. 477, 33 Pac. 185, 20 L.R.A. v. New York Cent., etc., R. Co., 94 N.
822; Louisville, etc., R. Co. v. Mc- Y. 278, 46 Am. Rep. 142.
Vay, 98 Ind. 391, 49 Am. Rep. 770;
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eeparation of their passenger and freight trains. As a general rule,
freight is not carried upon passenger trains, and passengers are not
carried upon freight trains.8 It may also be said to be a matter of
common knowledge that the demands and exigencies of commerce
require in the transportation of freight that the cars of one company
shall be hauled over the road of another,9 and that in order to meet
this demand the gauge of the tracks of the great trunk lines has been
made uniform.10 And the fact is undoubtedly notorious that railroad
passenger trains are operated to" carry passengers for hire.11 On the
ground of notoriety, too, notice will be taken of the usual course of
procedure adopted by railroads in handling passengers and freight,
or any particular class thereof,12 as for instance that they make a
practice of carrying as baggage the sample trunks of traveling sales
men.18 A court may judicially recognize that a particular railroad
company is engaged in interstate commerce,14 and similarly that all
railroads in a state are, and almost necessarily must be, operated by
corporations.15 Furthermore, judicial notice of matters pertaining
to railroads will include to a certain extent the history of particular
roads,18 though in some cases this has been specifically denied.17
And a court will notice, as matters' of common knowledge, that a
street railway company is a common carrier of passengers,18 that
street car companies not only permit, but sometimes sec^i to encour
age, passengers to ride upon the car platforms, cars being often
stopped when filled inside to take on additional passengers,19 and
that cars marked "special" carrying freight are run at frequent inter
vals over some street railways.20
49. Location and Equipment of Railroads; Time of Travel.—As
courts take judicial notice of the leading geographical features of the
8. Atchison, etc., R. Co. v. Headland, 191 6A 545.
18 Colo. 477, 33 Pac. 185, 20 L.R.A.
Note: 12 Ann. Cas. 430.
822.
14. Dingman v. Duluth, etc., R. Co.,
9. Louisville, etc., R. Co. v. Boland, 164 Mich. 328, 130 N. W. 24, 32 L.R.A.
96 Ala. 626, 11 So. 667, 18 L.R.A. (N.S.) 1181.
260: Burlington, etc., R. Co. v. Dey,
15. People v. Erie R. Co., 198 N.
82 1a. 312, 48 N. W. 98, 31 A. S. Y. 369, 91 N. E. 849, 139 A. S. R.
R. 477, 12 L.R.A. 436.
828, 19 Ann. Cas. 811, 29 L.R.A.(N.S.)
10. Burlington, etc., R. Co. v. Dey, 240.
82 1a. 312, 48 N. W. 98, 31 A. S. R.
16. Goodman v. Heilig, 157 N. C. 6,
477, 12 L.R.A. 436.
72 S. E. 866, 36 L.R.A.(N.S.) 1004.
11. Condran v. Chicago, etc., R. Co., . 17. Purdy v. Erie R. Co., 162 N. Y.
67 Fed. 522, 32 U. S. App. 182, 14 42, 56 N. E. 508, 48 L.R.A. 669.
C. C. A. 506, 28 L.R.A. 749.
18. Donovan v. Hartford St. R. Co.,
12. Mann-Boudoir Car Co. v. Dupre, 65 Conn. 201, 32 Atl. 350, 29 L.R.A.
54 Fed. 646, 13 U. S. App. 183, 4 C. 297.
C. A. 540, 21 L.R.A. 289; Isaacson
19. Capital Traction Co. v. Brown,
v. New York Cent., etc., R. Co., 94 29 App. Cas. (D. C.) 473, 10 Ann.
N. Y. 278, 46 Am. Rep. 142.
Cas. 813, 12 L.R.A. (N.S.) 831.
13. Kansas City, etc., R. Co. v.
20. Atty.-Gen. v. Pingree, 120 Mich.
Fugott, (Okla.) 150 Pac. 669, L.R.A. 550, 79 N. W. 814, 46 L.R.A. 407.
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country,1 and as the locality of important lines of railroad, once
established, become as fixed and permanent and as well known as
any other geographical feature, the courts will have cognizance of
the directions, runs and locations of the important railroads within
their jurisdictions,2 of the nature of the territory through which a
railroad runs, and of the general conditions there existent,8 as well
as of the facilities for transportation and delivery in any particular
section.4 So in a proper case it will be judicially known that two
railroads are parallel and competing lines.5 Railroad equipment in
general use 6 and the efficiency thereof,7 as, for instance, that atmos
pheric or vacuum brakes are in general use on passenger trains, that
they are common upon freight cars and trains, and that they are
rarely ineffective,8 are likewise matters of judicial cognizance. But
courts have no knowledge of the relative safety of various kinds of
equipment or construction where it is not a matter which might be said
to be commonly known.9 Thus, recognition cannot be had of the
perfection to which safety devices have been brought,10 or of what are
proper safety devices in handling various kinds of freight.11 A court
judicially knows that telegraph lines are maintained, operated and
used in connection with railroads, and are necessary to their proper
operation.12 A grade crossing, on a railroad, is judicially recognized
as a place of danger.18 Since judicial notice will be taken of the
location of the principal cities of the United States and their dis1. See supra, par. 18.
2. Green v. Lineville Drug Co., 150
Ala. 112, 43 So. 216, 124 A. S. R.
17 and note ; Paterson v. Missouri Pac.
R. Co., 77 Kan. 236, 94 Pac. 138, 15
L.R.A.(N.S.) 733; Goodman v. Heilig,
157 N. C. 6, 72 S. E. 866, 36 L.R.A.
(N.S.) 1004; Gulf, etc., R. Co. v. State,
72 Tex. 404, 10 S. W. 81, 13 A. S.
R. 815, 1 L.R.A. 849.
Note: 82 A. S. R. 441.
3. Funderburg v. Augusta, etc., R.
Co., 81 S. C. 141, 61 S. E. 1075, 21
L.R.A. (N.S.) 868.
4. People v. Chicago, etc., R. Co.,
233 111. 378, 84 N. E. 368, 122 A. S.
R. 181, 13 Ann. Cas. 285, 16 L.R.A.
(N.S.) 604.
5. Gulf, etc., R. Co. v. State, 72 Tex.
404, 10 S. W. 81, 13 A. S. R. 815, 1
L.R.A. 849.
6. Slate v. Louisville, etc., R. Co.,
177 1ad. 553, 96 N. E. 340, Ann. Cas.
1914D 1284; People v. Detroit United
Ry., 134 Mich. 682, 97 N. W. 36, 104
A. S. R. 626, 63 L.R.A. 746.

7. People v. Detioit United Ry., 134
Mich. 682, 97 N. W. 36, 104 A. S. R.
626, 63 L.R.A. 746.
8. People v. Detroit United Ry., 134
Mich. 682, 97 N. W. 36, 104 A. S.
R. 626, 63 L.R.A. 746.
9. Garrett v. Southern R. Co., 101
Fed. 102, 41 C. C. A. 237, 49 L.R.A.
645; Pittsburgh, etc., R. Co. v. State,
180 Ind. 245, 102 N. E. 25, L.R.A.
1915D 458; Missouri Pac. R. Co. v.
Lewis, 24 Neb. 848, 40 N. W. 401, 2
L.R.A. 67.
10. Garrett v. Southern R. Co., 101
Fed. 102, 41 C. C. A. 237, 49 L.R.A.
645.
11. Atchison, etc., R. Co. v. Camp
bell, 61 Kan. 439, 59 Pac. 1051, 78
A. S. R. 328, 48 L.R.A. 251.
12. State v. Indiana, etc., Southern
R. Co., 133 Ind. 69, 32 N. E. 817, 18
L.R.A. 502; Slater v. Jewett, 85 N. Y.
61, 39 Am. Rep. 627.
13. Chicago, etc., R. Co. v. State, 47
Neb. 549, 66 N. W. 624, 53 A. S. R.
557, 41 L.R.A. 481.
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tance apart,14 and since the ordinary speed of railway trains is a
matter of judicial cognizance,15 a very simple computation will demon
strate with approximate certainty the time of travel between such cities,
and of the result of this computation the courts will take judicial
notice.16 But it has been held that judicial notice cannot be taken
of the usual time of the arrival and departure of trains at a partic
ular place.17 •
X. Customs, Conditions and Duties
50. General and Local Customs.—The rule of judicial notice as
applied to usages and customs is that notice will be taken of a cus
tom or usage which has become general to a sufficient extent to be
a matter of judicial knowledge.18 In this connection it has been
said that a usage to be noticed judicially must be of such long stand
ing as to have become a part of the law itself,19 and that the leading
distinction between custom, considered as usage, and law is that the
former is restricted to a particular locality or class of persons, or
14. Pearce v. Langfit, 101 Pa. St.
507, 47 Am. Rep. 737. See supra, par.
24.
15. Pearce v. Langfit, 101 Pa. St.
507, 47 Am. Rep. 737.
Note: 89 Am. Dec. 696.
Thornton,
U. 16.S. United
654, 16States
S. Ct.v. 415,
40 U. 160
S.

v. Exchange First Nat. Bank, 62 Ark.
33, 34 S. W. 89, 54 A. S. R. 282, 31
L.R.A. 535; Marsh v. Colby, 39 Mich.
626, 33 Am- ReP- 439 , Davis v- Kobe,
36 Minn. 214, 30 N. W. 662, 1 A. S.
R- 663 5 State v- Consumers' Power Co.,
ft»
A^ft^«rf.'
Cas' 1914B 19' «T
41 L R
R-A-(N-S
) H81;

(L.
S. 100,
121;
Exp.
458,]
fit 101 Pa. St. 507, 47 Am. Rep. N D 1Q7, g4 £ w m, ^ A 8 'R
_
,
„
511, 21 L.R.A. 328; Fleming v. Mc17. Wiggins v. Burkham, 10 Wall, ciure, \ Brev. (S. C.) 428, 2 Am.
129, 19 U. S. (L. ed.) 885; Pearce v. Dec. 671; State v. Metcalf, 18 S. D.
Langfit, 101 Pa. St. 507, 47 Am. Rep. 30^ 10o N. W. 923, 67 L.R.A. 331;
737Bernard v. Benson, 58 Wash. 191, 108
Note: 89 Am. Dec. 696.
pac. 439, 137 A. S. R. 1051; Lewis
18. United States t. Arredondo, 6 v. Montgomery Supply Co., 59 W. Va.
Pet. 691, 8 U. S. (L. ed.) 547; Brown 75, 52 S. E. 1017, 4 L.R.A.(N.S-)
v. Piper, 91 U. S. 37, 23 U. S. (L. 132; George v. Davies, [1911] 2 K. B.
ed.) 200; Tarpey v. Madsen, 178 U. S. 445, Ann. Cas. 1912A 396 and note.
215, 20 S. Ct. 849, 44 U. S. (L. ed.)
Notes: 124 A. S. R. 54; 4 L.R.A.
1042; Waters-Pierce Oil Co. v. Des- 38; 12 Ann. Cas. 430.
elms, 212 U. S. 159, 29 S. Ct. 270,
See supra, par. 2.
53 U. S. (L. ed.) 453; Beal v. Somer19. Sampson v. Gazzam, 6 Port,
ville, 50 Fed. 647, 5 U. S. App. 14, (Ala.) 123, 30 Am. Dec. 578; Citv
1 C. C. A. 598, 17 L.R.A. 291; Samp- Electric St. R. Co. v. Exchange First
eon v. Gazzam, 6 Port. (Ala.) 123, 30 Nat. Bank, 62 Ark. 33, 34 S. W. 89,
Am. Dec. 578; City Electric St. R. Co. 54 A. S. R. 282, 31 L.R.A. 535.
R.C.L.V0l.XV.—71.
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business, while the latter is universal throughout the jurisdiction.20
Wherefore, of a custom which is special, that is, limited to a particular
locality or business, or class of people, judicial notice will generally
not be taken.1 There is some conflict among the cases, however, in
the application of these rules, arising from a difference of opinion
as to when a custom or usage has become sufficiently established as
to be universal, or whether it is really local, or affects only a partic
ular locality, or a certain class of persons.2 The proposition may be
accepted as settled though that judicial notice will be taken of the
customs and usages governing the creation and existence of political
parties which are matters of common and general information,8 and
in an extreme case it was held that courts will judicially notice a
custom among men to wear their watches in their vests.4 As an
example of special or local customs which are not judicially known
might be cited the customs of Indian nations.5
51. Business Customs, Methods and Conditions.—The courts will
take judicial cognizance of commercial usages and customs which have
become so well established and generally known that they are con
sidered to be a part of the law merchant of the country,6 as for instance
the custom in relation to protests and notices of nonpayment of bills
of exchange ; 7 courts will likewise notice customs pertaining to busi
ness in general, and the manner of conducting it.8 Thus, recogni
tion may be had of the usage of merchants in different lines of busi
ness to deal with each other on mutual credits and to furnish each
others' customers with articles which are charged to the merchant and
not to the, buyer, and to settle balances accordingly.9 . As matters
20. Power v. Bowdle, 3 N. D. 107, U. S. (L. ed.) 200; Fleming v. Mc54 N. W. 404, 44 A. S. R. 511, 21 Clure, 1 Brev. (S. C.) 428, 2 Am. Dec.
L.R.A. 328.
671; Bowman v. Spokane First Nat.
1. Sampson v. Gazzam, 6 Port. Bank, 9 Wash. 614, 38 Pac. 211, 43
(Ala.) 123, 30 Am. Dec. 578; Murphy A. S. R. 870; Bettman v. Cowley, 19
v. Citizens' Bank, 82 Ark. 131, 100 Wash. 207, 53 Pac. 53, 40 L.R.A. 815;
S. W. 894, 12 Ann. Cas. 535 and note, Lewis v. Montgomery Supply Co., 59
11 L.R.A.(N.S.) 616; Power v. Bow- W. Va. 75, 52 S. E. 1017, 4 L.R.A.
die, 3 N. D. 107, 54 N. W. 404, 44 (N.S.) 132.
A. S. R. 511, 21 L.R.A. 328; Lewis
Notes: 124 A. S. R. 52; 21 L.R.A.
v. Montgomery Supply Co., 59 W. Va. 446; 12 Ann. Cas. 430.
T5, 52 S. E. 1017, 4 L.R.A.(N.S.) 132.
7. Fleming v. McClure, 1 Brev. (S.
Notes: 124 A. S. R. 54; Ann. Cas. C.) 428, 2 Am. Dec. 671.
1912A 397.
8. Nieol v. Ames, 173 U. S. 509, 19
2. Note: 124 A. S. R. 54.
S. Ct. 522, 43 U. S. (L. ed.) 786;
3. State v. Metcalf, 18 S. D. 393, 100 McDonald v. Chemical Nat. Bank, 174
N. W. 923, 67 L.R.A. 331.
U. S. 610, 19 S. Ct. 787, 43 U. S.
Notes: 124 A. S. R. 55; 12 Ann. (L. ed.) 1106; Gregory v. Wendell, 39
Cas. 430.
Mich. 337, 33 Am. Rep. 390; Hunter
4. Note: 12 Ann. Cas. 430.
v. New York, etc., R. Co., 116 N. Y.
5. Note i 12 Ann. Cas. 430.
615, 23 N. E. 9, 6 L.R.A. 246.
6. Brown v. Piper, 91 U. S. 37, 23
9. Note: 12 Ann. Cas. 430.
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of ordinary and common knowledge, too, courts will notice the changes
in the course of business in the country and the new processes of
practical utility in facilitating trade, and will consider such innova
tions in adjusting the rights of parties.10 The general custom and
course of business in any trade if they be sufficiently notorious are
also proper subjects of judicial observation.11 So judicial notice will
be taken of the general business methods of railway and other well
known or quasipublic corporations, when these methods are. uni
versally practiced or commonly known to exist,12 and it has been said
10. Note: 89 Am. Dec. 696.
27 L.R.A. 76; Taylor v. Grand Lodge,
11. Gibson v. Stevens, 8 How. 384, etc., 101 Minn. 72, 111 N. W. 919,
12 U. S. (L. ed.) 1123; Brown v. Spil- 118 A. S. R. 606, 11 Ann. Cas. 260,
man, 155 U. S. 665, 15 S. Ct. 245, 39 11 L.R.A.(N.S.) 92; State v. ConU. S. (L. ed.) 304; McDonald v. Chem- sinners' Power Co., 119 Minn. 225, 137
ical Nat. Bank, 174 U. S. 610, 19 S. N. W. 1104, Ann. Cas. 1914B 19, 41
Ct. 787, 43 U. S. (L. ed.) 1106; Louis- L.R.A.(N.S.) 1181; Sessinghaus Mill.
ville Trust. Co. v. Louisville, etc., R. Co. v. Hanebrink, 247 Mo. 212, 152
Co., 174 U. S. 674, 19 S. Ct. 827, 43 U. S. W. 354, Ann. Cas. 1914B 875;
S. (L. ed.) 1130; New Mexico v. Den Slater v. Jewett, 85 N. Y. 61, 39 Am.
ver, etc., R. Co., 203 U. S. 38, 27 S. Ct. Rep. 627; Hunter v. New York, etc.,
1, 51 U. S. (L. ed.) 78; Interstate R. Co., 116 N. Y. 615, 23 N. E. 9, 6
Commerce Commission v. Goodrich
246; Fleming v. McClure, 1
Transit Co., 224 U. S. 194, 32 S. Ct. L.R.A.
Brev.
(S.
C.) 428, 2 Am. Dec. 671;
436, 56 U. S. (L. ed.) 729; Beal v.
Somerville, 50 Fed. 647, 5 U. S. App. Fleischman v. Southern Ry. Co., 76 S.
14, 1 C. C. A. 598, 17 L.R.A. 291; C. 237, 56 S. E. 974, 9 L.R.A. (N.S.)
Davis v. Louisville Trust Co., 181 Fed. 519; Bowman v. Spokane First Nat.
10, 104 C. C. A. 24, 30 L.R.A.(N.S.) Bank, 9 Wash. 614, 38 Pac. 211, 43
1011; Davis v. Petrinovich, 112 Ala. A. S. R. 870; Lewis v. Montgomery
654, 21 So. 344, 36 L.R.A. 615; Supply Co., 59 W. Va. 75, 52 S. E.
State v. Frederick, 45 Ark. 347, 55 1017, 4 L.R.A.(N.S.) 132.
Note: 21 L.R.A. 446.
Am. Rep. 555; Abbey Land, etc., Co.
v. San Mateo County, 167 Cal. 434,
12- People v. Western Union Tel.
139 Pac. 1068, Ann. Cas. 1915C 804, Co., 166 111. 15, 46 N. E. 731, 36
52 L.R.A.(N.S.) 408; People v. West- L.R.A. 637; Cleveland, etc., R. Co.
ern Union Tel. Co., 166 111. 15, 46 v. Jenkins, 174 111. 398, 51 N. E. 811,
N. E. 731, 36 L.R.A. 637; Cleveland, 66 A. S. R. 296, 62 L.R.A. 922; Buretc., R. Co. v. Jenkins, 174 111. 398, lington, etc., R. Co. v. Dey, 82 1a.
51 N. E. 811, 66 A. S. R. 296, 62 312, 48 N. W. 98, 31 A. S. R. 477,
L.R.A. 922; Burlington, etc., R. Co. 12 L.R.A. 436; State v. Intoxicating
v. Dey, 82 1a. 312, 48 N. W. 98, 31 Liquors, 102 Me. 206, 66 Atl. 393, 11
A. S. R. 477, 12 L.R.A. 436; White L.R.A. (N.S.) 550; Smith v. Potter, 46
v. Cushing, 88 Me. 339, 34 Atl. 164, Mich. 258, 9 N. W. 273, 41 Am. Rep.
51 A. S. R. 402, 32 L.R.A. 590; State 161; Wyant v. Central Tel. Co., 123
v. Intoxicating Liquors, 102 Me. 206, Mich. 51, 81 N. W. 928, 81 A. S. R.
66 Atl. 393, 11 L.R.A. (N.S.) 550; 155, 47 L.R.A. 497; State v. ConSmith v. Potter, 46 Mich. 258, 9 N. sumers' Power Co., 119 Minn. 225, 137
W. 273, 41 Am. Rep. 161; Wyant v. N. W. 1104, Ann. Cas. 1914B 19, 41
Central Tel. Co., 123 Mich. 51, 81 N. L.R.A. (N.S.) 1181; Slater v. Jewett,
W. 928, 81 A. S. R. 155, 47 L.R.A. 85 N. Y. 61, 39 Am. Rep. 627; Isaac497; Davis v. Kobe, 36 Minn. 214, 30 son v. New York Cent., etc., R. Co.,
N. W. 662, 1 A. S. R. 663; State v. 94 N. Y. 278, 46 Am. Rep. 142.
Mrozinski, 59 Minn. 465, 61 N. W. 560,
Note: Ann. Cas. 1912A 397. '
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that recognition will be had of the general custom of life insurance
companies to require written applications for life insurance, and in
the absence of evidence courts will presume that it was followed in a
particular instance.18 The custom of banks, either with favored cus
tomers or with debtors who are not able to pay at maturity, to renew
obligations on payment of a new discount is within the range of judi
cial cognizance," and on the ground of common knowledge, notice
may be taken that banks and other corporations continue in many
instances to do their regular and ordinary business for long periods,
though in a condition of actual insolvency as disclosed by subsequent
events.15 But judicial notice stops where common knowledge ceases.1•
So notice will never be taken of the particular customs and methods of
one business house.17 Under the same theory the local usages and
customs of miners, in reference to the location and operation of
claims, must be proved as a fact. Such usages and customs will not
be noticed judicially by the courts,18 though it is part of a court's
judicial knowledge that discovery and appropriation are the source
of title to mining claims, and that development by working is the
condition of their continued possession.19 Judicial notice will be
taken of the leading industries within the jurisdiction.20 And recog
nition may be had of the public feeling as to certain lines of business.1
52. Nature and Duties of Employments.—The courts will judicially
observe the nature of such employments as are sufficiently notorious,2
the scope of such employments and the duties incumbent upon those
employed therein.8 So it might be said that the public has, in the
main, a correct understanding of the ordinary duties and authority
of the several classes of officers and employees of railroads, as for
instance road master, section boss, conductor, station agent, superin
tendent and general manager, and of these the courts will therefore
13. Taylor v. Grand Lodge, etc., 101
20. Sligh v. Kirkwood, 237 U. S.
Minn. 72, 111 N. W. 919, 118 A. S. 52, 35 S. Ct. 501, 59 U. S. (L. ed.)
R. 606, 11 Ann. Cas. 260, 11 L.R.A. 835.
(N.S.) 92.
1. Rowland v. Miller, 139 N. Y. 93,
Note: 12 Ann. Cas. 430.
34 N. E. 765, 22 L.R-A. 182.
14. Merchants' Nat. Bank v. Hall, 83
2. Pennock v. Fuller, 41 Mich. 153,
N. Y. 338, 38 Am. Rep. 434.
2 N. W. 176, 32 Am. Rep. 148; Dailey
15. McDonald v. Chemical Nat. v. Preferred Masonic Mut. Acc. Ass'n,
Bank, 174 U. S. 610, 19 S. Ct. 787, 102 Mich. 289, 57 N. W. 184, 26 L.R.A.
43 U. S. (L. ed.) 1106.
171; Mason v. Richmond, etc., R. Co.,
16. State v. Baskowitz, 250 Mo. 82, 111 N. C. 482, 16 S. E. 698, 32 A.
156 S. W. 945, Ann. Cas. 1915A 477. S. R. 814, 18 L.R.A. 845.
17. Lewis v. Montgomery Supply
3. Pennock v. Fuller, 41 Mich. 153,
Co., 59 W. Va. 75, 52 S. E. 1017, 4 2 N. W. 176, 32 Am. Rep. 148; Dailey
L.R.A.(N.S.) 132.
v. Preferred Masonic Mut. Acc. Ass'n,
18. Note: 12 Ann. Cas. 430.
102 Mich. 289, 57 N. W. 184, 26 L.R.A.
19. O'Reilly v. Campbell, 116 U. S. 171; Mason v. Richmond, etc., R. Co.,
418, 6-S. Ct. 421, 29 U. S. (L. ed.) 111 N. C. 482, 16 S. E. 698, 32 A.
669.
S. R. 814, 18 L.R.A. 845.
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take judicial notice.4 Similarly judicial cognizance will be taken of
the relation between the brakemen and conductor of a freight train
and that the brakemen feel impelled to obey the conductor's orders ; 5
that conductors of passenger trains have full charge of their trains ; 9
that conductors of passenger trains on all railroads must, in the very
nature of their business, not only enter, but leave, their trains before
they come to a full stop ; 7 and that the authority of a railroad con
ductor does not extend to the carrying of passengers without the
payment of the regular fare.8 In like manner a court will take notice
of the meaning of the term "real estate" agents, and of the duties
of persons so termed.9 But judicial notice will not be taken of the
nature, scope and duties of employments not so notorious as to be of
common knowledge,10 of the danger of employments, unless suffi
ciently notorious,11 or of duties of notorious employments which are '
not themselves well known, such duties being matters of fact to be
determined by evidence.12
53. Social and Political Conditions.—Well known matters affecting
social and political conditions are recognized by the courts without
proof.18 Thus, judicial cognizance will be taken of the state of pres4. Louisville, etc., R. Co. v. McVay, Debolt, 16 How. 416, 14 U. S. (L. ed.)
98 Ind. 391, 49 Am. Rep. 770; Gannon 997; Whitney v. United States, 167
v. Chicago, etc., R. Co., 141 la. 37, U. S. 529, 17 S. Ct. 857, 42 U. S. (L.
117 N. W. 966, 23 L.R.A. (N.S.) 1061; ed.) 263; Jacobson v. Massachusetts,
Sacalaries v. Eureka, etc., R. Co., 18 197 U. S. 11, 25 S. Ct. 358, 49 U.
Nev. 155, 1 Pac. 835, 51 Am. Rep. S. (L. ed.) 643, 3 Ann. Cas. 765;
737; Mason v. Richmond, etc., R. Co., Irwin v. Phillips, 5 Cal. 140, 63 Am.
111 N. C. 482, 16 S. E. 698, 32 A. S. Dec. 113; Beach v. Bradstreet, 85 Conn.
R. 814, 18 L.R.A. 845.
344, 82 Atl. 1030, Ann. Cas. 1913B
5. Mason v. Richmond, etc., R. Co., 946; Hart v. Washington Park Club,
111 N. C. 482, 16 S. E. 698, 32 A. S. 157 111. 9, 41 N. E. 620, 48 A. S. R.
R. 814, 18 L.R.A. 845.
298, 29 L.R.A. 492; Alden v. St.
6. Dailey v. Preferred Masonic Mut. Peter's Parish, 158 111. 631, 42 N. E.
Aec. Ass'n, 102 Mich. 289, 57 N. W. 392, 30 L.R.A. 232; People v. Pull184, 26 L.R.A. 171.
man's Palace Car. Co., 175 111. 125, 51
7. Dailey v. Preferred Masonic Mut. N. E. 664, 64 L.R.A. 366; State v.
Acc. Ass'n, 102 Mich. 289, 57 N. W. Hirsch, 125 Ind. 207, 24 N. E. 1062,
184, 26 L.R.A. 171.
9 L.R.A. 170; Holmes v. Detroit, 120
8. Condran v. Chicago, etc., R. Co., Mich. 226, 79 N. W. 200, 77 A. S. R.
67 Fed. 522, 14 C. C. A. 506, 28 L.R.A. 587, 45 L.R.A. 121; Wyant v. Central
749.
Tel. Co., 123 Mich. 51, 81 N. W. 928,
9. Pennock v. Fuller, 41 Mich. 153, 81 A. S. R. 155, 47 L.R.A. 497; Row2 N. W. 176, 32 Am. Rep. 148.
land v. Miller, 139 N. Y. 93, 34 N. E.
10. United States v. Tingey, 5 Pet. 765, 22 L.R.A. 182; People v. Powers,
115, 8 U. S. (L. ed.) 66.
147 N. Y. 104, 41 N. E. 432, 35 L.B.A.
11. State v. Nelson, 52 Ohio St. 88, 502; Nelson v. Narragansett Electric
39 N. E. 22, 26 L.R.A. 317.
Lighting Co., 26 B. I. 258, 58 Atl. 802,
12. Farber v. Missouri Pac. R. Co., 106 A. S. R. 711, 67 L.R.A. 116; State
116 Mo. 81, 22 S. W. 631, 20 L.R.A. v. Metcalf, 18 S. D. 393, 100 N. W.
350.
923, 67 L.R.A. 331.
13. Ohio Life Ins., etc., Co. v.
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ent relations between the United States and a foreign country.14
Similarly the conditions and customs surrounding the streets of cities
and villages,15 including the condition of traffic on a particularly well
known street,16 are within the range of judicial knowledge. It is
a matter of common knowledge, too, that places for the accommoda
tion and entertainment of travelers, such as hotels and taverns, steam
boats and ocean vessels which carry passengers, almost universally
sell to their guests and patrons whiskies, wines, and liquors, and that
such things are regarded by a portion of the traveling public, and by
those who transport and entertain them, as part of the "supplies" for
travelers.17 Judicial notice will be taken of the existence of a large
number of organized charities and of the nature of charities which
are most frequent, such as city hospitals, homes for the friendless,
industrial schools, orphan asylums, aged female societies and chil
dren's homes.18 The nature and conditions of labor within the juris
diction are likewise properly judicially observed.19 In a sufficiently
notorious matter a court may notice contrary opinions prevailing
among the people or a difference between common belief and scien
tific theory, as for instance over the beneficial effects of vaccination.20
General political conditions are proper subjects of judicial cognizance.1
Thus, courts will notice that primary elections have become an essen
tial part of the political system,2 and that accusations of corruption in
the letting of municipal contracts are prevalent.8
54. Ecclesiastical Matters.—Religious matters are generally suffi
ciently well known to come within the notice of the courts. Thus
they will take cognizance, without averment, of the fact that there
are numerous religious sects, called "Christians," respectively main
taining different and conflicting doctrines,4 and of the creed and
general doctrine of each sect,5 as, for instance, that some of them
14. Trotta v. Johnson, 121 Kv. 827, 31 N. E. 395, 16 L.R.A. 492.
90 S. W. 540, 12 Ann. Cas. 222.
20. Jacobson v. Massachusetts, 197
15. Fifth Ave. Coach Co. v. New U. S. 11, 25 S. Ct. 358, 49 U. S. (L.
York, 221 U. S. 467, 31 S. Ct. 709, ed.) 643, 3 Ann. Cas. 765.
55 U. S. (L. ed.) 815; Wyant v. Cen1. Ohio Life Ins., etc., Co. v. Debolt,
tral Tel. Co., 123 Mich. 51, 81 N. W. 16 How. 416, 14 U. S. (L. ed.) 997;
928, 81 A. S. R. 155, 47 L.R.A. 497; State v. Metcalf, 18 S. D. 393, 100
Nelson v. Narragansett Electric Light- N. W. 923, 67 L.R.A. 331.
ing Co., 26 R. I. 258, 58 Atl. 802, 106
2. State v. Hirsch, 125 Ind. 207, 24
A. S. R, 711, 67 L.R.A. 116.
N. E. 1062, 9 L.R.A. 170.
16. Fifth Ave. Coach Co. v. New
3. Holmes v. Detroit, 120 Mich. 226,
York, 221 U. S. 467, 31 S. Ct. 709, 55 79 N. W. 200, 77 A. S. R. 587, 45
U. S. (L. ed.) 815.
L.R.A. 121.
17. People v. Pullman's Palace Car 4. Hilton v. Roylance, 25 Utah 129,
Co., 175 111. 125, 51 N. E. 664, 64 69 Pac. 660, 95 A. S. R. 821, 58 L.R.A.
L.R.A. 366.
723; State v. School Dist. No. 8, 76
18. People v. Powers, 147 N. Y. 104, Wis. 177, 44 N. W. 967, 20 A. S.
41 N. E. 432, 35 L.R.A. 502.
R. 41, 7 L.R.A. 330.
19. Frorer v. People, 141 111. 171, 5. Hilton v. Roylance, 25 Utah 129,
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believe the doctrine of predestination, while others do not; some the
doctrine of eternal punishment of the wicked, while others repudiate
it ; some the doctrines of the apostolic succession, and the authority of
the priesthood, while others reject both; some that the Holy Scrip
tures are the only sufficient rule of faith and practice, while others
believe that the only safe guide to human thought, opinion and action
is the illuminating power of the Divine Spirit upon the humble and
devout heart; some in the necessity and efficacy of the sacraments of
the church, while others reject them entirely ; and some in the literal
truth of the Scriptures, while others believe them to be allegorical,
teaching spiritual truths alone or chiefly.8 Numerous other conflicts of
doctrine between the sects are judicially cognizable as is the fact that
there are religious sects which reject the doctrine of the divinity of
Christ, among which is the Hebrew or Jewish sect, which denies the
inspiration and authority of the New Testament.7 A court may judi
cially notice the prevalence of a certain religious denomination in a
given district.8 And it is a matter of common knowledge that the
attendants of any particular church are not limited to its members,
but are an indefinite and varied number.9 However, recognition will
not be had, without averment and proof, of the nature and powers of
the Holy Roman Catholic Church, so far as its civil rights and duties
are concerned.10 The practice, in state institutions of learning, of
reading from the Bible in the presence of students, and of offering
prayer, may be judicially observed.11
XI. Scientific and Statistical Facts
55. Science in General.—Judicial notice will be taken of scientific
facts which are universally known, and which may be found in ency
clopedias, dictionaries, or other publications,12 as well as of scientific
69 Pac. 660, 95 A. S. E. 821, 58 L.R.A.
11. Pfeiffer v. Board of Education,
723; State v. School Dist. No. 8, 76 118 Mich. 560, 77 N. W. 250, 42 L.R.A.
Wis. 177, 44 N. W. 967, 20 A. S. R. 536.
41, 7 L.R.A. 330.
12. Scho11enberger v. Pennsylvania,
6. Hilton v. Roylance, 25 Utah 129, 171 U. S. 1, 18 S. Ct. 757, 43 U. S.
69 Pac. 660, 95 A. S. R. 821, 58 L.R.A. (L- ed.) 49; Jacobson v. Massachusetts,
723; State v. School Dist. No. 8, 76 197 U. S. 11, 25 S. Ct. 358, 49 U. S.
Wis. 177, 44 N. W. 967, 20 A. S. R. (L- ed-) 643» 3 Ann. Cas. 765; Gar41 7 L.R.A. 330.
rett v- Southern R. Co., 101 Fed. 102,
1. State v. School Dist. No. 8, 76 41 C- C->- 237'J9 ^.R-A. 645; South,
Wis. 177, 44 N. W. 967, 20 A. S. R. e,tc- £- Co. v. Wood, 74 Ala. 449, 49
41 7 LRA 330
^eP- 819; Peninsular Tel. Co. v.
1 o, . ' c ',, - .
1Q „ McCaskill, 64 Fla. 420, 60 So. 338,
I 258 27 Atl 5U99 ITlrT'£
Ann" Cas" 19143 1029 > Crawford
1. J58, £1 Atl. 599, Zi L.K.A. DO.
ville y Bradeil, 130 lnd M9, 2g
9. McAhster v. Burgess, 161 Mass. fl. g. 849, 30 A. S. R. 214, 14 L.R.A.
269, 37 N. E. 173, 24 L.R.A. 158.
268; Indianapolis v. Consumers' Gas
10. Baxter v. McDonnell, 155 N. T. Trust Co., 140 1nd. 107, 39 N. E. 433,
83, 49 N. E. 667, 40 LAA. G70.
49 A. S. R. 183, 27 L.R.A. 514; Mc
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methods and instruments,18 but they must be of such universal
notoriety and so generally understood that they may be regarded as
forming part of the common knowledge of every person.14 Here,
as elsewhere, a judge may refresh his memory, if it is at fault, by
resorting to any means for that purpose which he deems safe and
proper.15 Examples of scientific matters of judicial cognizance are
the laws of gravitation,16 the revolution of the earth,17 the change of
the seasons,18 and the expansion of metals when heated and their con
traction when cooled.19 The general nature and qualities of elec
tricity 1 and its manifold uses,2 the telephone, its nature, operation and
use,8 are likewise entitled to recognition under the same theory.
Judicial notice will extend into the realm of medical science in so
far as the latter is commonly known.4 Thus, it is judicially known
Gahan v. Indianapolis Nat. Gas. Co., Powell, 141 N. C. 780, 53 S. E. 515,
140 Ind. 335, 37 N. E. 601, 49 A. S. 6 L.R.A.(N.S.) 477; Huber v. Merkel,
R. 199, 29 L.R.A. 355; State v. Louis- 117 Wis. 355, 94 N. W. 354, 98 A. S.
ville, etc., R. Co., 177 Ind. 553, 96 R. 933, 62 L.R.A. 589.
N. E. 340, Ann. Cas. 1914D 1284;
14. Notes: 89 Am. Dec. 693; 124
Bryan v. Beckley, Lit. Sel. Cas. (Ky.) A. S. R. 31.
91, 12 Am. Dec. 276; People v.
15. Viemeister v. White, 179 N. Y.
Schneider, 139 Mich. 673, 103 N. 235, 72 N. E. 97, 103 A. S. R. 859,
W. 172, 5 Ann. Cas. 790, 69 L.R.A. 1 Ann. Cas. 334, 70 L.R.A. 796.
345; State v. Lester, 127 Minn. 282,
16. Bryan v. Beckley, Lit. Sel. Cas.
149 N. W. 297, L.R.A.1915D 201; (Ky.) 91, 12 Am. Dec. 276.
Wolfe v. Missouri Pac. R. Co., 97
17. Bryan v. Beckley, Lit. Sel. Cas.
Mo. 473, 11 S. W. 49, 10 A. S. (Ky.) 91, 12 Am. Dec. 276.
R. 331, 3 L.R.A. 539; Fuchs v. St.
18. South, etc., R. Co. v. Wood, 74
Louis, 133 Mo. 168, 31 S. W. 115, Ala. 449, 47 Am. Rep. 819; Bryan v.
34 S. W. 508, 34 L.R.A. 118, overruled Beckley, Lit. Sel. Cas. (Ky.) 91, 12
on another point by Graney v. St. Am. Dec. 276.
Louis, etc., Ry. Co., 157 Mo. 666, 57 S.
19. Indianapolis v. Consumers' Gas
W. 276, 50 L.R.A. 153; Viemeister Trust Co., 140 Ind. 107, 39 N. E. 433,
v. White, 179 N. Y. 235, 72 N. 49 A. S. R. 183, 27 L.R.A. 514.
E. 97, 103 A. S. R. 859, 1 Ann. Cas.
1. Crawfordsville v. Braden, 130
334, 70 L.R.A. 796; State v. Powell, Ind. 149, 28 N. E. 849, 30 A. S. R.
141 N. C. 780, 53 S. E. 515, 6 L.R.A. 214, 14 L.R.A. 268; State v. Murphy,
(N.S.) 477; Alexander v. Nanticoke 130 Mo. 10, 31 S. W. 594, 31 L.R.A.
Light Co., 209 Pa. St. 571, 58 Atl. 798 ; Alexander v. Nanticoke Light Co.,
1068, 67 L.R.A. 475; Taggart v. New- 209 Pa. St. 571, 58 Atl. 1068, 67
port St. R. Co., 16 R. I. 668, 19 Atl. L.R.A. 475; Taggart v. Newport St. R.
326, 7 L.R.A. 205; Dougan v. Seattle, Co., 16 R. I. 668, 19 Atl. 326, 7 L.R.A.
76 Wash. 621, 136 Pac. 1165, 51 L.R.A. 205.
(N.S.) 214; Huber v. Merkel, 117 Wis. 2. Alexander v. Nanticoke Light Co.,
355, 94 N. W. 354, 98 A. S. R, 933, 209 Pa. St. 571, 58 Atl. 1068, 67
62 L.R.A. 589.
L.R.A. 475.
Notes: 89 Am. Dec. 693; 124 A. S.
3. Shawyer v. Chamberlain, 113 la.
R. 31; 133 A. S. R. 1092.
742, 84 N. W. 661, 86 A. S. R. 411;
13. Shawyer v. Chamberlain, 113 la. Wolfe v. Missouri Pac. R. Co., 97 Mo.
742, 84 N. W. 661, 86 A. S. R. 411; 473, 11 S. W. 49, 10 A. S. R. 331, 3
State v. Lester, 127 Minn. 282, 149 N. L.R.A. 539.
W. 297, L.R.A.1915D 201; State v.
4. Jacobson v. Massachusetts, 197
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that vaccination is usually believed to be a safe and valuable means
of preventing the spread of smallpox, and that this belief is supported
by high medical authority.5 However, cognizance may not be taken
of scientific matters of uncertainty or dispute,6 or of insufficient noto
riety,7 even though learnedly discussed in scientific publications.8
56. Statistics; Money.—Statistical facts of general and common
knowledge are properly cognizable by the court.9 So the courts will
notice the taking of an official census,10 the approximate time neces
sary therefor,11 and the population as thereby determined whether
of nation, state, county or city.12 Judicial cognizance will also be
taken of "annuity tables" or the "American Table of Mortality," 18
and there is high authority for the proposition that courts can take
judicial notice of the Carlisle Tables, and can use them in estimating
the probable length of life, whether they are introduced in evidence
or not.14 Judicial notice extends to weights and measures,15 but is
limited to those in common use, and does not include such as are odd
or unusual.1* It has been said that notice will be taken of the rules of
arithmetic.17 The character of the circulating medium, and popular
language in reference to it,1* the value of the various forms thereof,
U. S. 11, 25 S. Ct. 358, 49 U. S. (L. 31 N. E. 921, 16 L.R.A. 836.
ed.) 643, 3 Ann. Cas. 765.
12. Parker v. State, 133 Ind. 178,
5. Jacobson v. Massachusetts, 197 U. 32 KL E. 836, 33 N. E. 119, 18 L.R.A.
S. 11, 25 S. Ct. 358, 49 U. S. (L. ed.) 567; Denney v. State, 144 Ind. 503,
643, 3 Ann. Cas. 765.
42 N. E. 929, 31 L.R.A. 726; State v.
6. Schollenberger v. Pennsylvania, Cunningham, 81 Wis. 440, 51 N. W.
171 U. S. 1, 18 S. Ct. 757, 43 U. S. 724, 15 L.R.A. 561.
(L. ed.) 49; Kinney v. Koopman, 116
Notes: 89 Am. Dec. 695; 124 A. S.
Ala. 310, 22 So. 593, 67 A. S. R. 119, R. 41; 4 L.R.A. 39.
37 L.R.A. 497; Peninsular Tel. Co. v. 13. Lincoln v. Power, 151 U. S. 436,
McCaskill, 64 Fla. 420, 60 So. 338, 14 S. Ct. 387, 38 U. S. (L. ed.) 224;
Ann. Cas. 1914B 1029 ; State v. Louis- Gordon v. Tweedy, 74 Ala. 232, 49
ville, etc., R. Co., 177 Ind. 553, 96 N. Am. Rep. 813.
E. 340, Ann. Cas. 1914D 1284.
Notes: 89 Am. Dec. 694; 124 A. S.
7. Romano v. Birmingham R., etc., R. 41.
Co., 182 Ala. 335, 62 So. 677, Ann.
14. Lincoln v. Power, 151 U. S. 436,
Cas. 1915D 776, 46 L.R.A.(N.S.) 642. 14 S. Ct. 387, 38 U. S. (L. ed.) 224.
8. Ex parte Bain, 121 U. S. 1, 7 15. Hunter v. New York, etc., R.
S. Ct. 781, 30 U. S. (L. ed.) 849.
Co., 116 N. Y. 615, 23 N. E. 9, 6
9. Notes: 89 Am. Dec. 693; 124 A.- L.R.A. 246.
S. R. 40.
16. South, etc., R. Co. v. Wood, 74
10. Parker v. State, 133 Ind. 178, 32 Ala. 449, 49 Am. Rep. 819.
N. E. 836, 33 N. E. 119, 18 L.R.A.
Note: 124 A. S. R. 50.
567; Denney v. State, 144 Ind. 503,
17. Falls v. United States Savings,
42 N. E. 929, 31 L.R.A. 726; People Loan, etc., Co., 97 Ala. 417, 13 So. 25,
v. Rice, 135 N. Y. 473, 31 N. E. 921, 38 A. S. R. 194, 24 L.R.A. 174.
16 L.R.A. 836; State v. Cunningham,
18. Gay's Gold, 13 Wall. 358, 20
81 Wis. 440, 51 N. W. 724, 15 L.R.A. U. S. (L. ed.) 606; State v. Pigg, 80
561.
Kan. 481, 103 Pac. 121, 18 Ann. Cas.
11. People v. Rice, 135 N. Y. 473, 521; Hunter v. New York, etc., R. Co.,
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in the past as well as in the present,19 and even the money of a tem
porary government erected by revolutionists, or rebels,1 will be judi
cially noticed. The value of the money of a leading foreign nation in
terms of our own will likewise be known to a court.2 Since, however,
the laws of foreign countries and of other states cannot be judicially
noticed, the rates of interest there existent are beyond the realm of
judicial knowledge,8 as are the current rates of exchange between
foreign commercial points,4 although a court will take notice that the
rate of exchange between commercial points is fluctuating, and sub
ject to constant change, depending upon the balance of trade and
other causes incident thereto.5
57. Matters of Art and Skill.—Arts which have been long recog
nized and the scientific principles on which they are based fall within
the range of judicial cognizance.9 Thus, courts will take judicial
notice that photography is an art producing facsimiles or representa
tions of objects by the action of light on a prepared surface,7 and
that all civilized communities rely upon photographic pictures for
taking and presenting resemblances of persons and animals, or scenery
and all natural objects, of buildings and other artificial objects.8 In
determining the validity of a patent pertaining to a particular art
courts will notice the matters of common knowledge relating to the
state of that art.9
XII. Matters of Public Welfare
58. Public Health.—The general rule is that it is the duty of a
court to take judicial cognizance of all matters affecting the public
health which are of certainty to general or scientific knowledge.10
116 N. Y. 615, 23 N. E. 9, 6 L.R.A.
Note : 91 A. S. R. 741.
246.
4. Lowe v. Bliss, 24 111. 168, 76 Am.
Notes: 89 Am. Dec. 695; 124 A. S. Dec. 742, overruled on another point
R. 40; 4 L.R.A. 42.
by Hill v. Todd, 29 111. 101.
19. Gay's Gold, 13 Wall. 358, 20
5. Lowe v. Bliss, 24 11l. 168, 76
U. S. (L. ed.) 606; State v. Pigg, 80 Am. Dec. 742, overruled on another
Kan. 481, 103 Pac. 121, 18 Ann. Cas. point bv Hill v. Todd, 29 111. 101.
521; Hunter v. New York, etc., R. Co.,
6. Cowley v. People, 83 N. Y. 464,
116 N. Y. 615, 23 N. E. 9, 6 L.R.A. 38 Am. Rep. 464.
246.
Note: 124 A. S. R. 51.
1. Henly v. Franklin, 3 Cold.
7. Note: 124 A. S. R. 51.
(Tenn.) 472, 91 Am. Dec. 296.
8. Cowley v. People, 83 N. Y. 464,
2. Hunter v. New York, etc., R. Co., 38 Am. Rep. 464.
116 N. Y. 615, 23 N. E. 9, 6 L.R.A. 9. Note: 124 A. S. R. 51.
246.
10. Leavy v. United States, 177 U.
3. Harrison v. Harrison, 20 Ala. 629, S. 621, 20 S. Ct. 797, 44 U. S. (L.
56 Am. Dec. 227; Dorsey v. Dorsey, ed.) 914; Jacobson v. Massachusetts,
5 J. J. Marsh. (Ky.) 280, 22 Am. Dec. 197 U. S. 11, 25 S. Ct. 358, 49 U. S.
33; Holley v. Holley, Litt. Sel. Cas. (L. ed.) 643; Moses v. United States,
(Ky.) 505, 12 Am. Dec. 342; Cooke v. 16 App. Cas. (D. C.) 428, 50 L.R.A.
Crawford, 1 Tex. 9, 46 Am. Dec. 93.
532; State v. Raeskomski, 86 Conn.
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Under that rule notice will be taken of the nature and effects of the
more common forms of disease.11 So it is within the scope of judicial
knowledge that epilepsy tends to weaken mental force, and often
descends from parent to child, or entails upon the offspring of the
sufferer some other grave form of nervous malady.12 The courts
will further judicially observe man's susceptibility to certain diseases,18
and the method by which they spread from one victim to another,14
as, for instance, that a person may contract glanders by contact with
a horse so afflicted,15 and that diseases of the skin are spread in barber
shops from one patron to another, a consideration which makes it a
matter of public interest that barbers should be cleanly.16 That the
public health is deeply concerned in the reclamation of swamp and
overflowed lands is also within the range of judicial knowledge.17
In like manner a court will take cognizance that the "sweepings of
the streets" of a municipality contain matter which, if allowed to
remain in the streets, will injuriously affect the health of the citizens
of such municipality ; 18 that the keeping of hogs in the ordinary
677, 86 Atl. 606, Ann. Cas. 1914B 410, 606, Ann. Cas. 1914B 410, 45 L.R.A.
45L.R.A.(N.S.) 580; Savannah v. Jor- (N.S.) 580; Com. v. Pear, 183 Mass.
dan, 142 Ga. 409, 83 S. E. 109, L.R.A. 242, 66 N. E. 719, 67 L.R.A. 935;
1915C 741; Ritche v. Wayman, 244 State v. Zeno, 79 Minn. 80, 81 N. W.
111. 509, 91 N. E. 695, 27 L.R.A.(N.S.) 748, 79 A. S. R. 422, 48 L.R.A. 88.
994; State v. Hyman, 98 Md. 596, 57
12. Gould v. Gould, 78 Conn. 242,
Atl. 6, 10 Ann. Cas. 742, 64 L.R.A. 61 Atl. 604, 2 L.R.A.(N.S.) 531.
637; Commonwealth v. Pear, 183 Mass.
13. State v. Fox, 79 Md. 514, 29
242, 66 N. E. 719, 67 L.R.A. 935; Atl. 601, 47 A. S. R. 424, 24 L.R.A.
State v. Zeno, 79 Minn. 80, 81 N. W. 679; Kane v. Chicago, etc., R. Co., 90
748, 79 A. S. R. 422, 48 LR.A. 88; Neb. 112, 132 N. W. 920, Ann. Cas.
St. Louis v. Gait, 179 Mo. 8, 77 S. W. 1913A 764, 36 LR.A. (N.S.) 1145.
876, 63 L.R.A. 778; Moler v. Whis14. State v. Racskomski, 86 Conn,
man, 243 Mo. 571, 147 S. W. 985, 677, 86 Atl. 606, Ann. Cas. 1914B 410,
Ann. Cas. 1913D 392, 40 L.R.A.(N.S.) 45 L.R.A.(N.S.) 580; State v. Fox,
629; Ex parte Kair, 28 Nev. 127, 80 79 Md. 514, 29 Atl. 601, 47 A. S. R.
Pac. 463, 113 A. S. R. 817, 6 Ann. 424, 24 L.R.A. 679; Com. v. Pear, 183
Cas. 893; Viemeister v. White, 179 N. Mass. 242, 66 N. E. 719, 67 L.R.A, 935;
Y. 235, 72 N. E. 97, 103 A. S. R. 859, State v. Zeno, 79 Minn. 80, 81 N. W.
1 Ann. Cas. 334, 70 L.R.A. 796; 748, 79 A. S. R. 422, 48 LR.A. 88;
Rochester v. Macauley-Fein Milling State v. Layton, 160 Mo. 474, 61 S.
Co., 199 N. Y. 207, 92 N. E. 641, 32 W. 171, 83 A. S. R. 487, 62 L.R.A. 163.
L.R.A.(N.S.) 554; State v. Tenant, 110
15. State v. Fox, 79 Md. 514, 29 Atl.
N. C. 609, 14 S. E. 387, 28 A. S. R. 601, 47 A. S. R. 424, 24 LR.A. 679.
715, 15 L.R.A. 423; Harrington v.
16. State v. Zeno, 79 Minn. 80, 81
Providence, 20 R. I. 233, 38 Atl. 1, N. W. 748, 79 A. S. R. 422, 48 LR.A.
38 L.R.A. 305; Austin v. State, 101 88; Moler v. Whisman, 243 Mo. 571,
Tenn. 563, 48 S. W. 305, 70 A. S. R. 147 S. W. 985, Ann. Cas. 1913D 392,
703, 50 L.R.A. 478; Ex parte Botts, 40 L.R.A.(N.S.) 629.
69 Tex. Crim. 161, 154 S. W. 221, 17. Leary v. United States, 177 U.
44L.R.A.(N.S.) 629.
S. 621, 20 S. Ct. 797, 44 U. S. (L.
11. Gould v. Gould, 78 Conn. 242, 61 ed.) 914.
Atl. 604, 2 LR.A. (N.S.) 531; State
18. Savannah v. Jordan, 142 Ga.
v. Racskomski, 86 Conn. 677, 86 Atl. 409, 83 S. E. 109, L.R.A.1915C 741.
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way within the thickly populated portions of a city tends to create a
condition from which' pestilence and disease arise,19 and that a high,
rank growth of weeds in a populous community has a strong tendency
to produce sickness, and to injure the health of the inhabitants.20
And a court will notice the fact that the manufacture of wearing
apparel in improperly ventilated, unsanitary, and overcrowded apart
ments will be likely to 'promote the spread of, if it does not engender,
disease.1 Judicial notice will further be taken that it is injurious to
health to work long hours in certain employments,2 and that there are
conditions which render the limitations of a woman's working hours
particularly justifiable, such as her physical organization, her maternal
functions, the rearing and education of children, and the maintenance
of the home.8 However, matters of uncertainty and theory, though
they concern the public health, will not be noticed.4 For that rea
son a court cannot and will not recognize that vaccination is a pre
ventive of smallpox,5 although it will take judicial notice of the fact
that this is the common belief of the people of the state.6 Similarly
a court does not know judicially whether typhoid fever is or is not
infectious.7 But judicial notice has been taken that scarlatina and
scarlet fever are infectious or contagious.8
59. Intoxicating Liquors Generally.—A court will take judicial
notice that intoxication can come only from liquor, and not from
drugs9 It will also judicially know the intoxicating or nonintoxicating nature of any of the liquors commonly offered for sale.10 Thus
19. Ex parte Botts, 69 Tex. Crim.
5. Jaeobson v. Massachusetts, 197 U.
161, 154 S. W. 221, 44 L.R,A.(N.S.) S. 11, 25 S. Ct. 358, 49 U. S. (L. ed.)
629.
,
639, 3 Ann. Cas. 765; Viemeister v.
20. St. Louis v. Gait, 179 Mo. 8, 77 White, 179 N. Y. 235, 72 N. E. 97,
103 A. S. R. 859, 1 Ann. Cas. 334,
1. State v.,Hyman, 98 Md. 596, 57 70 L.R.A. 796.
Atl. 6, 1 Ann. Cas. 742, 64 L.R.A.
6. Jaeobson v. Massachusetts, 197 U.
637.
S. 11, 25 S. Ct. 358, 49 U. S. (L. ed.)
2. Ex parte Kair, 28 Nev. 127, 80 639, 3 Ann. Cas. 765 ; Com. v. Pear, 183
Pac. 463, 113 A. S. R. 817, 6 Ann. Mass. 242, 66 N. E. 719, 67 L.R.A.
Cas. 893.
935; Viemeister v. White, 179 N. Y.
3. Ritchie v. Wavman. 244 11l. 509, 235, 72 N. E. 97, 103 A. S. R. 859,
91 N. E. 695, 27 L.R.A.(N.S-) 994.
1 Ann. Cas. 334, 70 L.R.A. 796.
4. Schollenberger v. Pennsylvania,
7. State v. Tenant, 110 N. C. 609,
171 U. S. 1, 18 S. Ct. 757, 43 U. S. 14 S. E. 387, 28 A. S. R. 715, 15
(L. ed.) 49; People .v. Elerding, 254 L.R.A. 423.
111. 579, 98 N. E. 982, 40 L.R.A. (N.S.)
8. State v. Racskomski, 86 Conn.
893 ; People v. Price, 257 111. 587, 101 677, 86 Atl. 606, Ann. Cas. 1914B 410,
N. E. 196, Ann. Cas. 1914A 1154; 45 L.R.A. (N.S.) 580.
Northwestern Mfg, Co. v. Wayne Cir.
9. Youngs v. Youngs, 130 111. 230,
Ct. Judge, 58 Mich. 381, 25 N.W. 372, 22 N. E. 806, 17 A. S. R. 313, 6 L.R.A.
55 Am. Rep. 693; State v. Tenant, 110 548.
N. C. 609, 14 S. E. 387, 28 A. S. R.
10. Wolf v. State, 59 Ark. 297, 27 S.
W. 77, 43 A. S. R. 34; Snider v. State,
715, 15 L.R.A. 423.
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it has cognizance that whisky is an intoxicating liquor,11 and likewise
brandy,12 gin,18 rum,14 cocktails,1* wine,16 ale " and porter.18 Natu
rally in a case where the liquor in question belongs to the class of those
judicially known to be intoxicating, it is not necessary to prove that
it will intoxicate when drunk to excess, while, on the other hand, if it
is not within that class, it is necessary to prove that if drunk to excess
it will cause intoxication.19 Furthermore, the nature and character
of intoxicating liquors are matters of such general notoriety that courts
will take judicial cognizance thereof in questions arising under stat
utes restricting their use and sale.20 Thus a court will notice what
81 Ga. 753, 7 S. E. 631, 12 A. S. R. N. E. 1049, 6 L.R.A. 669; Briffit v.
350 and note; Haaren v. Mould, 144 State, 58 Wis. 39, 16 N. W. 39, 46
la. 296, 122 N. W. 921, 24 L.R.A. Am. Rep. 621.
(N.S.) 404 and note; State v. Pigg,
Note: 48 L.R.A.(N.S.) 305.
78 Kan. 618, 97 Pae. 859, 130 A. S.
14. Fuller v. Jackson, 97 Miss. 237,
R. 387, 19 LJR.A.(N.S.) 848; Gour- 52 So. 873, 30 L.R.A.(N.S.) 1078;
ley v. Com., 140 Ky. 221, 131 S. W. Briffit v. State, 58 Wis. 39, 16 N. W.
34, 48 L.R.A.(N.S.) 315 and note; 39, 46 Am. Rep. 621.
Fuller v. Jackson, 97 Miss. 237, 52
Note: 48 L.R.A. (N.S.) 305.
So. 873, 30 L.R.A.(N.S.) 1078; Blatz 15. Haaren v. Mould, 144 la. 296,
v. Rohrbach, 116 N. Y. 450, 22 N. E. 122 N. W. 921, 24 L.R.A. (N.S.) 404
1049, 6 L.R.A. 669; Ex parte Town- and note; State v. Pigg, 78 Kan. 618,
send, 64 Tex. Crim. 350, 144 S. W. 628, 97 Pac. 859, 130 A. S. R. 387, 19
Ann. Cas. 1914C 814; State v. Barr, L.R.A. (N.S.) 848.
84 Vt. 38, 77 Atl. 914, 48 L.R.A.(N.S.)
Note: 48 L.R.A.(N.S-) 305.
302 and note; Briffit v. State, 58 Wis.
16. Wolf v. State, 59 Ark. 297, 27
39, 16 N. W. 39, 46 Am. Rep. 621.
S. W. 77, 43 A. S. R. 34; Fuller v.
Note: 124 A. S. R. 28.
Jackson, 97 Miss. 237, 52 So. 873, 30
11. State v. Pigg, 78 Kan. 618, 97 L.R.A. (N.S.) 1078.
Pac. 859, 130 A. S. R. 387, 19 L.R.A.
Note: 48 L.R.A.(N.S.) 305.
(N.S.) 848; Fuller v.Jackson, 97 Miss.
17. Netso v. State, 24 Fla. 363, 5
237,52 So. 873, 30 L.R.A. (N.S.) 1078; So. 8, 1 L.R.A. 825; Fuller v. JackBlatz v. Rohrbach, 116 N. Y. 450, 22 son, 97 Miss. 237, 52 So. 873, 30 L.R.A.
N. E. 1049, 6 L.R.A. 669; State v. (N.S.) 1078; Blatz v. Rohrbach, 116
Billups, 63 Ore. 277, 127 Pac, 686, 48 N. Y. 450, 22 N. E. 1049, 6 L.R.A.
L.R.A.(N.S.) 308 and note; Briffit v. 669.
State, 58 Wis. 39, 16 N. W. 39, 46
Note: 48 L.R.A. (N.S.) 302.
Am. Rep. 621.
18. Netso v. State, 24 Fla. 363, 5
12. State v. Pigg, 78 Kan. 618, 97 So. 8, 1 L.R.A. 825; Fuller v. JackPac. 859, 130 A. S. R. 387, 19 L.R.A. son, 97 Miss. 237, 52 So. 873, 30
(N.S.) 848; Fuller v. Jackson, 97 Miss. L.R.A. (N.S.) 1078.
237, 52 So. 873, 30 L.R.A. (N.S.) 1078;
19. Fuller v. Jackson, 97 Miss. 237,
Blatz v. Rohrbach, 116 N. Y. 450, 22 52 So. 873, 30 L.R.A. (N.S.) 1078;
N. E. 1049, 6 L.R.A. 669; Briffit v. Blatz v. Rohrbach, 116 N. Y. 450. 22
State, 58 Wis. 39, 16 N. W. 39, 46 N. E. 1049, 6 L.R.A. 669.
Am. Rep. 621.
20. South, etc., Alabama R. Co. v.
Note: 48 L.R.A.(N.S.) 302.
Wood, 74 Ala. 449, 49 Am. Rep. 819;
13. State v. Pigg, 78 Kan. 618, 97 Wolf v. State, 59 Ark. 297, 27 S. W.
Pac. 859, 130 A. S. R. 387, 19 L.R.A. 77, 43 A. S. R, 34; Netso v. State,
-(N.S.) 848; Fuller v.Jackson, 97 Miss. 24 Fla. 363, 5 So. 8, 1 L.R.A. 825;
237, 52 So. 873, 30 L.R.A. (N.S.) 1078; Snider v. State, 81 Ga. 753, 7 S. E.
Blatz v. Rohrbach, 116 N. Y. 450, 22 631, 12 A. S. R. 35Q and note; Haaren
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are fermented and what distilled spirits.1 Similarly, judicial recogni
tion will be had that alcohol is spirituous and intoxicating,2 and
that it is the intoxicating element of the various forms of beverages
known as "spirituous and intoxicating liquors." 8 In some cases the
courts have gone so far as judicially to observe the fact that alcohol
is good neither for food nor drink.4 Judicial notice will be taken
that wines and liquors are a part of the supplies which meet the wants
of a portion, at least, of the traveling public, and that places for the
accommodation and entertainment of travelers, such as hotels and
taverns, and steamboats and ocean vessels which carry passengers,
almost universally sell to their guests and patrons whiskies, wines,
and liquors.5
60. Beer; Less Common Intoxicants.—It is generally held that the
courts will notice that beer is a malt liquor,6 that it is prepared by fer
mentation, and is intoxicating,7 and it has even been held that the fact
that "beer" was purchased in a "near beer" saloon is not sufficient to
overcome the presumption that it is intoxicating.8 In some cases,
however, it is considered a matter of common knowledge that the
v. Mould, 144 la. 296, 122 N. W. 921, 30 L.R.A.(N.S.) 1078.
24 L.R.A.(N.S.) 404 and note; State
4. Ex parte Townsend, 64 Tex.
v. Pigg, 78 Kan. 618, 97 Pac. 859, Crim. 350, 144 S. W. 628, Ann. Cas.
130 A. S. R. 387, 19 L.R.A.(N.S.) 1914C 814.
848; Gourley v. Com., 140 Ky. 221,
5. People v. Pullman's Palace Car
131 S. W. 34, 48 L.R.A.(N.S.) 315 Co., 175 111. 125, 51 N. E. 664, 64
and note; Fuller v. Jackson, 97 Miss. L.R.A. 366.
237, 52 So. 873, 30 L.R.A. (N.S.) 1078;
6. State v. Billups, 63 Ore. 277, 127
Blatz v. Rohrbach, 116 N. Y. 450, 22 Pac. 686, 48 L.R.A. (N.S.) 308; State
N. E. 1049, 6 L.R.A. 669; State v. v. Barr, 84 Vt. 38, 77 Atl. 914, 48
Billups, 63 Ore. 277, 127 Pac. 686, 48 L.R.A. (N.S.) 302; Briffit v. State, 58
L.R.A.(N.S.) 308; Ex parte Town- Wis. 39, 16 N. W. 39, 46 Am. Rep.
send, 64 Tex. Crim. 350, 144 S. W. 628, 621.
Ann. Cas. 1914C 814; State v. Barr,
Note: 89 Am. Dec. 694.
84 Vt. 38, 77 Atl. 914, 48 L.R.A.
7. Snider v. State, 81 Ga. 753, 7 S.
(N.S.) 302 and note; Briffit v. State, E. 631, 12 A. S. R. 350 and note;
58 Wis. 39, 16 N. W. 39, 46 Am. Rep. Welsh v. State, 126 Ind. 71, 25 N. E.
621.
883, 9 L.R.A. 664; Fuller v. Jackson,
Notes: 89 Am. Dec. 694; 124 A. S. 97 Miss. 237, 52 So. 873, 30 L.R.A.
R. 28; 2 L.R.A. 408.
(N.S.) 1078; State v. Billups, 63 Ore.
1. South, etc., Alabama R. Co. v. 277, 127 Pac. 686, 48 L.R.A.(N.S.)
Wood, 74 Ala. 449, 49 Am. Rep. 819. 308; Moreno v. State, 64 Tex. Crim.
2. Snider v. State, 81 Ga. 753, 7 660, 143 S. W. 156, Ann. Cas. 1914C
S. E. 631, 12 A. S. R. 350; Fuller 863 and note: Briffit v. State, 58 Wis.
v. Jackson, 97 Miss. 237, 52 So. 873, 39, 16 N. W. 39, 46 Am. Rep. 621.
30 L.R.A.(N.S.) 1078; Ex parte
Notes: 89 Am. Dec. 694; 20 L.R.A.
Townsend, 64 Tex. Crim. 350, 144 S. 648.
W. 628, Ann. Cas. 1914C 814.
See also Intoxicating Liquors, ante,
Note: 48 L.R.A. (N.S.) 302.
p. 376.
3. Snider v. State, 81 Ga. 753, 7 S.
8. State v. Billups, 63 Ore. 277, 127
E. 631, 12 A. S. R. 350; Fuller v. Pac. 686. 48 L.R.A.(N.S.) 308.
Jackson, 97 Miss. 237, 52 So. 873.
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word "beer" is used to apply to liquors nonintoxicating as well as
intoxicating. Naturally, a court adopting that view will refuse to
notice without proof that beer is intoxicating.9 But when beer is
described with greater particularity as bock beer, or strong beer, or
lager beer, there is no doubt that judicial notice will be taken of its
intoxicating qualities.10 On the other hand certain other descrip
tive words such as "near" or "Kiel" serve to put the nature of beer
beyond the realm of judicial notice.11 While by the rule of common
knowledge, courts judicially know the intoxicating character of liquors
generally offered for sale,12 they are not agreed as to the extent of their
knowledge of the intoxicating nature of other liquors.18 It is settled,
however, that a court will not take judicial notice of the intoxicating
character of a beverage which has not become so well known as to have
a reputation as to such character.14 Consequently to sustain a convic
tion for selling intoxicating liquor, the state must, if the beverage sold
is not generally reputed to be intoxicating, introduce evidence of its
intoxicating effect.15 And it has been held that proof of the fact
that a certain drink contains a percentage of alcohol will not of
itself warrant the court in taking judicial notice that the beverage
is intoxicating.16 Some cases hold that the court will take judicial
notice of the fact that hard cider is a fermented liquor.17 The major
ity of the cases, however, rule that the intoxicating character of the
cider must be shown,18 and the same principle applies in the case of
"bitters."19
61. Tobacco.—Courts will take judicial notice of the nature and
qualities of tobacco. They further judicially know that it has been
in general use among civilized men for more than two centuries and
it is used in some form by a majority of men, by the good and bad,
learned and unlearned, the rich and the poor; that tobacco is not
injurious to the health of those who deal in it, or are engaged in its
production or manufacture, and that its preparation and manufacture
9. Netso v. State, 24 Fla. 363, 5 So.
Note: 124 A. S. R. 29.
8, 1 L.R.A. 825; Blatz v. Rohrbach,
14. Marks v. State, 139 Ala. 71, 4S
116 N. Y. 450, 22 N. E. 1049, 6 L.R.A. So. 864, 133 A. S. R. 20; Snider v.
669; State v. Sioux Falls Brewing Co., State, 81 Ga. 753, 7 S. E. 631, 12 A.
5 S. D. 39, 58 N. W. 1, 26 L.R.A. S. R. 350 and note; Gourley v. Com.,
138.
140 Ky. 221, 131 S. W. 34, 48 L.R.A.
Notes: 20 L.R.A. 648; Ann. Cas. (N.S.) 315 and note.
1914C 875.
15. Marks v. State, 159 Ala. 71, 48
10. Netso v. State, 24 Fla. 363, 5 So. 864, 133 A. S. R. 20; Gourley v.
So. 8, 1 L.R.A. 825.
Com., 140 Ky. 221, 131 S. W. 34, 48
Note: Ann. Cas. 1914C 875.
L.R.A.(N.S.) 315.
11. Note : Ann. Cas. 1914C 876.
16. Marks v. State, 159 Ala. 71, 48
12. See supra, par. 59.
So. 864, 133 A. S. R. 20.
13. Marks v. State, 159 Ala. 71, 48
17. Note: 48 L.R.A. (N.S.) 306.
So. 864, 133 A. S. R. 20; Gourley v.
18. Notes: 12 A. S. R. 353; 48
Com., 140 Ky. 221, 131 S. W. 34, 48 L.R.A.(N.S.) 306.
L.R.A.(N.S.) 315 and note.
19. Note: 48 L.R.A.(N.S.) 307.
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into cigars is not dangerous to the public health.20 It has even been
held that a court cannot take judicial cognizance of the fact that
tobacco in the form of cigarettes is more noxious than in any other
form.1 But on the other hand with equal certainty it has been said
that a court may recognize that cigarettes possess no virtue, are inher
ently bad, and wholly noxious and deleterious to health.2 Courts
judicially know that tobacco when taken into the stomach may pro
duce nauseating effects.8
62. Dangerous Instruments.—Judicial notice may be taken as to
whether a weapon of a particular kind is or is not deadly,4 and an
indictment under the statute for an assault with an ax need not aver
that the assault was made with a deadly weapon, as the court takes
judicial knowledge of the character of the weapon.5 Courts will judi
cially notice the fact that the use of dynamite as an explosive is
intrinsically dangerous,6 and similarly that railroad torpedoes are
loaded with some high explosive, and that they are in their nature
dangerous.7 But judicial cognizance will not be taken of the inher
ent danger lurking in substances unless such be a matter of common
knowledge.8 The court does not know judicially that a powder maga
zine may not be so constructed and provided as to insure absolute
safety from lightning.9 Notice will not be taken as to what constitute
"inflammable liquids" within the meaning of an insurance policy.10
20. In re Jacobs, .98 N. Y. 98, 50
6. Fitzsimons, etc., Co. v. Braun,
Am. Rep. 636.
199 111. 390, 65 N. E. 249, 59 L.R.A.
1. Austin v. Tennessee, 179 U. S. 421; Chicago v. Murdock, 212 111. 9,
343, 21 S. Ct. 132, 45 U. S. (L. ed.) 72 N. E. 46, 103 A. S. R. 221.
224.
7. Euting v. Chicago, etc., R. Co.,
2. Austin v. State, 101 Tenn. 563, 116 Wis. 13, 92 N. W. 358, 96 A. S.
48 S. W. 305, 70 A. S. R. 703, 50 R. 936, 60 L.R.A. 158.
L.R.A. 478.
8. Mears v. Humboldt Ins. Co., 92
3. State v. Johnson, 118 Mo. 491, 24 Pa. St. 15, 37 Am. Rep. 647.
S. W. 229, 40 A. S. R. 405.
9. Kinney v. Koopman, 116 Ala.
4. South, etc., Alabama R. Co. v. 310, 22 So. 593, 67 A. S. R. 119, 37
Wood, 74 Ala. 449, 49 Am. Rep. 819. L.R.A. 497.
& Note: 89 Am. Dec. 697.
10. Note: 3 British Rul. Cas. 47.
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Application of payments, 31
Commencement of suit as start
Check wrongfully refused by
ing interest, 28
Litigation as stopping running of
bank, 29
interest, 34
Contract stipulations, 25
Recovery of interest after pay
Damages for breach of contract,
interest allowed as, 26-30
ment of principal, 13-14
Demand as starting interest, 28
Advance payment, 12
Alien enemy as entitled to interest,
Institution of suit as starting in
terest, 28
35
Allowance of interest, see infra,
Interest allowed as damages for
Right to interest
torts, 30
Judgments and decrees, 30
Application of payments, 31
Apportionment of interest, 13
Partial payments, 31
Bankruptcy, interest on claims al
Payments applied as between
lowed, 16
principal and interest, 32
Banks —
Time when interest begins to run,
Interest on check wrongfully re
25
Tort actions, interest allowed in,
fused, 29
30
Interest on deposits, 29
When interest begins to run, 25
Rate of interest chargeable by, 19
Conflict of laws, right to interest, 9
Bonds, interest in excess of penalty,
Contracts —
8
Rate of interest fixed by, 20
Checks, when interest begins to run
Reservation of interest, 6
on, 29
Conventional interest, 3
Common law doctrine as to interest,
Corporations (see also Banks) —
Special rates chargeable by, 19
Compensation as theory of interest,
Counties —
3
Liability to pay interest, 17
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Notice of retirement of bonds as
Accounts, settlement of, 39
stopping interest, 33
Agreements after interest due, 37
Damages —
Agreements made before interest
Allowance of interest as damages,
due, 36
6
Fiduciaries, allowance against, 39
Moratory interest, 3
Judgments and decrees, 39
Rate of interest allowed as damPolicy of law, 36
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R. C. L. Vol. XV.—72. 1137

1138

INDEX

INTEREST — continued.
INTEREST — continued.
Decrees, see Judgments
Rate — continued.
Definition, 3
Compound interest, 36
Demand to start interest running, 28
Conditional rate after maturity, 22
Deposit in court as suspending in
Contract as to rate, 20
terest, 34
Corporations authorized to charge
Eminent domain, interest on award,
special rates, 19
18
Different rate stipulated for after
Fiduciaries as chargeable with com
maturity, 21
pound interest, 39
Interest allowed as damages, 24
History, 4
Judgments and decrees, 24
Judgments —
Legal rate after maturity, 22
Bankruptcy, interest on claim al
Legislative control, 19
lowed, 16
Maturity, interest after, 21-24
Common law right to interest on,
Retroactive effect of statutory
15
Compound interest on, 39
changes, 19
Computation of interest on, 30
Stipulation of parties, 20
Decree in admiralty as barring in
Remedies —
terest, 16
Recovery of interest after pay
Foreign judgments as drawing in
ment of principal, 13-14
terest, 17
Right to interest (see also Liability
Modern doctrine as to interest on,
to pay interest) —
16
Accounts,
27
Rate of interest on, 24
Alien enemies, 35
Rule in federal courts, 17
Allowance as damages, 6
States and counties as judgment
Apportionment, 13
debtors, 17
Award in condemnation proceed
Legal rate, see infra, Rate
ings, 18
Liability to pay interest —
Common law doctrine, 10
Compound interest, fiduciaries, 39
Compensation for detention of
Counties, 17
Municipal corporations, 18
money, 6
States, 17
Conflict of laws, 9
Moratory interest, 3
Contract to pay, 6
Municipal corporations —
Coupons barred by limitation, ac
Liability to pay interest, 18
tion for principal debt, 27
Notice of retirement of bonds as
Damages,
interest allowed as, 6
stopping interest, 33
Excess of penalty of bond, 8
Partial payments, computation of
•Incident to or separable from
interest, 31
principal, 13
Payment —
Judgments and decrees, 15-17
Advance payments, 12
Modern theory, 10
Application of payments, 31
Apportionment, 13
Payment of principal as bar to re
Principal or interest, application
covery of interest, 13-14
of payments to, 32
Penalties as drawing interest, 8
Time of payment, 12
Periodical payments, 27
Penalty bonds —
Reservation by contract, 6
Interest in excess of penalty, 8
Sales, price payable on delivery,
Periodical payments, interest on, 27
27
Persons liable for interest, see Lia
Special liability created by stat
bility to pay interest
ute, 8
Rate (see also Computation) —
Statutory creation of right, 9
Amount of loan as affecting rate
l
Time of payment, 12
chargeable, 19
Bank discounts, 19
I
Unliquidated demands, 7
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INTERFERENCE — continued.
Running of interest, see Computa
Common-law rule as to enticement of
servants, 44
tion; Suspension
Sales, interest on price, 27
Competition —
Separability from principal debt,
Fair and unfair competition, 73
13-15
Justification for interference with
States, liability to pay interest, 17
contract relations, 60
Statutes authorizing interest, 5, 9
Justification for interference with
Stipulation as to rate of interest, 20
trade or calling, 73
Suspension —
Confining servant as actionable
Act or omission of parties, 33
wrong, 49
Deposits in court, 34
Conspiracy, injury to trade or callOption to retire municipal bonds, ♦ ing, 72, 82
Contract relations —
33
Pending litigation, 34
Acts not constituting interference,
Tender by debtor, 33
59
Advertisements causing breach of
War, 35
contract, 59
Tender as stopping running of in
American doctrine, 54
terest, 33
Theory of interest, 3
Binding contract as essential to
action for interference, 62
Torts, interest allowed as damages,
Competition as justification for in
30
terference, 60
Trustees as chargeable with com
Confining action to contracts for
pound interest, 39
Unliquidated demands as drawing
personal services, 55
Damages for interference with, 64
interest, 7
English doctrine, 53
Usury —
Good faith as affecting liability, 57
Interest formerly unlawful as us
Injunction to prevent interference,
ury, 4
64
Payment of interest in advance, 12
Justification for interference with,
War as suspending interest, 35
58, 60
INTERFERENCE —
Lumley v. Gye, doctrine of, 52
Making contract inconsistent with
Actions for enticement of servants,
prior contract, 61
50
Malice as element of interference
Actress induced to break contract, 45
with, 56
Allen v. Flood, doctrine of, 66
Marriage contract, inducing bread i
Apprentices, enticement of, 47
of, 58
Assault on servant as injury to mas
Pleading in action for interference
ter, 49
with, 63
Assumpsit, enticement of servant, 50
Proximate cause of interference,
Attempts to entice servants, 47
63
Beating servant as actionable wrong,
Restricting action to contracts for
49
personal services, 55
Blacklisting employees, 88
Trade rivalry causing breach of
Boycotting, 74
contract, 59
Brokers, ticket brokerage as inter
Valid contract as essential to ac
fering with business of carrier, 81
tion for interference, 62
Business, see Trade or calling
Contracts (see also Contract rela
Business competition causing breach
tions) —
of contract, 59
Sufficiency to support action for
Calling, see Trade or calling
enticement of servant, 47
Carriers, ticket brokerage as inter
Damages —
fering with business of, 81
Enticement of servants, 51
Children, see Parent and child
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INTERFERENCE — continued.
Fraud as means of interfering with
Damages — continued.
Interference with contract rela
trade or calling, 69
Good faith as affecting liability for
tions, 64
interference with contract rela
Interference with right to labor,
tions, 57
90
Injunctions —
Interference with trade or calling,
Interference with contract rela
82
tions, 64
Defamation as unlawful means of
Interference with trade or calling,
interference with trade or calling,
83
69
Injuries incident to relation of mas
Definition, servant, 45
Depreciating rival's goods, 69
•
ter and servant, 49
Justification —
Discharge of servant threatened as
Interference with contract rela
means of interference with trade
tions, 58
or calling, 77
Interference with right to labor,
Employees, see Enticement of serv
87
ants
Interference with trade or calling,
Enticement of servants —
73
Actress induced to break contract,
Labor —
45
Blacklisting employees, 88
Assumpsit as remedy, 50
Damages for interference, 90
Attempts, 47
Indeterminate period of service,
Common-law rule, 44
86
Contract of employment, sufficien
Justification for interference, 87
cy of, 47
Malicious interference with right
Damages, 51
to labor, 84
Definition of servant, 45
Materiality of means of interfer
Elements of enticement, 46
ence, 85
English statutes, 44
Means of interference, 85
Form of action, 50
Pleading in actions for interfer
Gist of action, 49
ence, 90
Injuries incident to relation of
Right to labor, 83
master and servant, 49
Lumley v. Gye, doctrine of, 45, 46,
Intimidation of servants, 49
47, 52, 56
Knowledge of existence of em
Malice —
ployment, 47
Element of interference with con
Malice as element of wrong, 47
tract relations, 56
Malicious enticement, 44
Engaging in rival business, 79
Penal statutes, 51
Enticement of servants, 44, 47
Property right in services of em
Interference with right to labor,
ployee, 44
84
Remedies of master, 50
Interference with trade or calling,
Requisites to commission of
70
wrongful act, 46
Manufacturers depreciating rival's
Retention of servant with knowl
goods, 69
edge of employer's rights, 49
Marriage, inducing breach of con
Right of action for, 44
tract to marry, 58
Scienter, 47
Master and servant, see Enticement
Time, enticement before service be
of servants; Labor; Trade or call
gins, 47
ing
Wages, necessity that servant
Nuisance as means of interference
should work for, 49
with trade or calling, 69
False representations interfering
Occupation, see Trade or calling
with trade or calling, 69
Offenses, enticement of servants, 51
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INTERFERENCE — continued.
INTERFERENCE — continued.
Trade or calling — continued.
Parent inducing child to break con
Labor, interference with, see La
tract to marry, 68
bor
Penalties, enticement of servants, 51
Liability for interference with, 67
Pleading —
Malice as test of liability, 70
Interference with contract rela
Maliciously engaging in rival bus
tions, 63
Interference with right to labor,
iness, 79
Means of interference, 68
90
Miscellaneous examples of inter
Interference with trade or calling,
ference, 81
82
Nuisance as unlawful means of in
Police surveillance as interference
terference, 69
with trade or calling, 82
Pleading in action for interfer
Profits, see Trade or calling
Property right in services of em
ence, 82
Police surveillance as interference,
ployee, 44
Proximate cause, interference with
82
Refusal to employ as means of in
contract relations, 63
Railroads, see Carriers
terference, 77
Students dealing with tradesmen,
Remedies for enticement of servants,
regulations as to, 78
50
Rival business, maliciously engaging
Threats to discharge as means of
interference, 77
in, 79
Rivals in business, depreciation of
Ticket brokerage as interference
with carrier's business, 81
goods by, 69
Unfair competition, 73
Scienter, enticement of servants, 47
Unlawful means of interference,
Servants, see Enticement of servants
68
Students dealing with tradesmen,
Trade rivalry causing breach of con
regulations as to, 78
Threats to discharge as means of in
tract, 59
Trespass, action of, for enticing
terference with trade or calling, 77
servant, 50
Ticket brokerage as interfering with
carrier's business, 81
Unfair competition, see Competi
tion ; Trade or calling
Trade or calling —
Allen v. Flood, doctrine of," 66
INTERNATIONAL LAW —
Blacklisting employees, 88
Accretion as changing national
Boycotting as interference, 74
boundary, 118
Competition as justification for in
Acknowledgments taken by consuls,
terference, 73
Conspiracy as basis of action, 72
171
Acquiescence in national boundaries,
Conspiracy to injure, 82
Damages for interference with, 82
112
Acquisition of territory, 108-113
Defamation as unlaVful means of
Administration, duty of courts, 100
interference, 69
Aerial jurisdiction of nations, 129
Fair and unfair competition, 73
Aliens (see also Citizens) —
False representations as unlawful
Comity and treatment of, 131
means of interference, 69
Crimes committed in foreign coun
Fraud as unlawful means of in
try, 134
terference, 69
Criminal jurisdiction over, 131
Inducing third persons not to deal
Exclusion from country, 144
with another, 76
Jurisdiction over resident aliens,
Injunction against interference, 83
Instances of interference, 81
130
Naturalization, 144
Interference as tortious per se, 65
Resident aliens, duties of, 140, 141,
Justification for interference, com
petition, 73
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Citizens — continued.
Aliens — continued.
Temporary allegiance of resident
Children of alien parents, 141
aliens, 140
Definition, 140
Duties generally, 140, 146
Allegiance —
Expatriation, 144
Definition, 140
Temporary allegiance, 140
Inhabitants distinguished, 140
Transfer by treaty of 'cession, 113
Natural born citizens, 141
Alluvion as changing national
Presumption of continuance of
boundary, 118
citizenship, 140
Ambassadors, see Diplomatic officers
Protection by consuls, 172
Arbitration between nations, 156
Residence abroad as affecting
Avulsion as changing national
rights and Labilities, 130
boundary, 118
United States citizens, 142
Bays as boundaries, 117
War as affecting, 146, 178
Bays as within national jurisdiction,
Who are citizens, ,141
127
Civil war, 105 '
Belligerents, see Neutrality; War
Classical writers as authority, 97
Blockade —
Comity of nations, 99, 121, 131
Clearing for blockaded port, 206
Commercial intercourse between bel
Duration, 209
ligerents, 176, 189
Establishment, 205
Compacts, see Treaties and conven
Intent to violate, 206
tions
Nature and purpose, 203
Confiscation, see War
Notice, 205
Conquest as mode of acquiring ter
Penalty for violation, 204
ritory, 108, 110
Presence of fleet, 205
Construction of treaties, 157-161
Termination, 207
Consuls —
Violation, 206
Acknowledgment of deeds, 171
Withdrawal of fleet, 207
Appointment, 168
Boundaries —
Certificates of, 171
Acquiescence in national bounda
Compensation, 168
ries, 112
Competency to act, 168
Alluvion, accretion and avulsion,
Diplomatic functions as exercis
118
able by, 171
Bays as boundaries, 117
Duties, 170-174
Changing of national boundaries,
Exemptions, 167
118
Establishment between nations,
Immunities, 167
117
Judicial functions, 172
Political question involved in es
Licensing enemy vessels from cap
tablishment of, 117
ture, 17i
Rivers as boundaries, 117
Nature of office, 167
Straits as boundaries, 117
Origin and purpose of consular
Waters as boundaries, 117
agencies, 166
Capture, see Naval warfare ; War
Persons
qualified to act, 168
Cession of territory, 108, 113
Powers,
170-174
Change of government as affecting
Privileges, 167
Labilities, 104
Protection of interests of citizens,
Change of national boundaries, 118
172
Citizens (see also Aliens) —
Contraband of war, 201-203
"Allegiance" defined, 140
Conventions, see Treaties and con
Birth as conferring citizenship,
ventions
141
Children as following citizenship
Courts, duty to administer law of
of parents, 141
nations, 100
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ued.
ued.
Fishing craft as subject to capture,
Crimes —
197
Commission by aligns in foreign
Force of international law, 98
country, 134
Foreign judgments, enforcement,
Extradition of criminals, 132
Local character, 131
121
Foreign relations, control of bv
Power of nation to pnnish crimes
within territory, 122
United States, 102
Foreign troops as exempt from local
Prevention of crimes against other
nations, 122
jurisdiction, 138
Pursuit and surrender of fugitives,
Fugitives from justice, pursuit and
132
surrender of, 132
Vessels on high seas, 134
Government —
Decisions as source of international
Change of as affecting liabilities,
law, 96
104
De facto governments, 107
De facto governments, 107
Gulfs as within national jurisdiction,
Definitions —
Allegiance, 140
127
Citizens, 140
Heathen nations as lawful spoil of
Inhabitants, 140
Christians, 111
Law of nations, 94
High seas, national jurisdiction as
extending over, 125
. State or nation, 101
Destruction of nations, 108
Hostilities, see War
Diplomatic officers —
Immigration, power to prohibit, 144
Citizenship not affected by resi
Immunities, see Consuls; Diplomatic
dence abroad, 141
officers
Citizenship of children born
Indians —
abroad, 141
National character, 102
Power of Congress over, 124
Competency -to act, 162
Credentials, 162
Treaties with, 124
Duty to send and receive, 161
Individual rights as affected by
Etiquette, 165
transfer of territory, 115
Inhabitants distinguished from citi
Exemption from local jurisdiction,
zens, 140
137-138
Insurgents, recognition of, 106
Immunity from local jurisdiction,
Intercourse between nations, 123
163-165
Interdiction of commerce, 176
Persons competent to act, 162
Internal disorders, 105
Usages, 165
International extradition, 132
Discovery as mode of acquiring ter
International mediation and arbitra
ritory, 108, 111
tion, 156
Eminent domain as attribute of sov
Interpretation of treaties, 157-161
ereignty, 120
Interstate extradition, 132
Evidence, see Judicial notice
Judgments, enforcement of foreign
Exclusion of aliens, 144
judgments, 121
Exemptions, see Consuls; Diplo
Judicial notice of territorial extent
matic officers
of government, 109
Expatriation, 144
Jurisdiction of nations —
Extinction of nations, ,108
Air superjacent to land, 129
Extradition of criminals, 132-133
Appropriation of private proper
Federal government, see United
ty, 120
States
Bays as within jurisdiction, 127
Fisheries —
Crimes on high seas, 134
National jurisdiction, 128
Crimes within territorial limits,
Occupation of territory for pur
122
pose of, 111
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Jurisdiction of nations — continued.
National proprietary rights — con
Diplomatic officers, immunity from
tinued^
Boundaries, establishment of, 117
local jurisdiction, 137, 163-165
Conquest as mode of acquiring ter
Eminent domain, 120
Extraterritorial jurisdiction, 124
ritory, 108, 110
Discovery as mode of acquiring
Fishing rights, 128
territory, 108, 111
Foreign judgments, enforcement
Fisheries, 111
of, 121
Government of territory acquired
Foreign sovereigns within terri
tory, 137
by conquest, 113
Foreign troops within territory,
Occupation as mode of acquiring
territory, 111
138
Prescription as means of acquir
Gulfs as within jurisdiction, 127
High seas, 125
ing territory, 112
Intercourse with foreign nations,
Treaty as mode of acquiring
123
territory, 108
Lakes, 128
Nationals, see Citizens
Littoral sea, 126
Nation defined, 101
Merchant vessels in port, 136
Nations as bound by international
Naval vessels in foreign ports, 138
law, 98
Natural born citizens, 141
Persons within national jurisdic
Naturalization of aliens, 144
tion, 130-140
Piracy, punishment of, 134
Naval warfare (see also Blockade;
Rivers, 128
Prize law) —
Scope of sovereign power, 120
Blockade, 203-208
Ships of war in foreign ports, 138
Capture as affecting title, liens
Ships on high seas, privilege from
and claims, 200
approach by foreign vessels,
Capture of property at sea, 194
125
Contraband of war, 201-203
Straits as within national jurisdic
Criteria of enemy character of
tion, 127
vessels, 199
Territorial jurisdiction, 124-130
Enemy character of vessels, 199
Three mile limit on ocean, 126
Fishing craft as subject to cap
Waters generally, 127
ture, 197
Jus gentium explained, 94
Goods subject to capture, 196
Lakes as within national jurisdiction,
Liens as affected by capture of
128
property, 200
Laws as affected by transfer of ter
Mail ships as subject to capture,
ritory, 113
197
Littoral sea, extent of national jur
Private armed vessels, 201
isdiction, 126
Privateers, 201
Mail ships as subject to capture, 197
Prize law, 208-214
Mediation between nations, 156
Search of vessels, 194-196
Military, see War
Title, property as affected by cap
Military government of occupied ter
ture, 200
ritory, 180
Vessels subject to capture, 197
Modes of acquiring territory, 108Visit and search of vessels, 194196 •
113
Municipal law, force attaching to, 99
Negotiation of treaties, 153
Nationality, see Citizens
Neutrality —
National jurisdiction, see Jurisdic
Acts constituting breach, 215-217
tion of nations
Breach, 215-217
National proprietary rights —
Shipment of goods, arms or am
Alluvion, accretion, and avulsion
munition as breach, 217
as changing boundaries, 118
Theory of, 214
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Neutrality — continued.
Shipping — continued.
Use of territory by belligerents,
Privilege from approach by for
218
eign vessels on high seas, 125
Obligatory force, 98
Soldiers, see War
Occupation as mode of acquiring
Sources of international law, 96
Sovereign power (see also Jurisdic
territory, 111
Ocean as common highway, 125
tion of nations) —
Officers, see War
Eminent domain, 120
Peace, see War
Scope of, 120
Persons, national jurisdiction over,
Sovereigns as exempt from laws of
130-140
foreign countries, 137
Piracy, jurisdiction to punish, 134
Sovereignty —
Prescription as means of acquiring
Extinction of nations, 108
territory, 112
Nature and existence, 101-108
Presumption of continuance of cit
Rights, powers and duties, 103
izenship, 140
State defined, 101
Prevention of wrongs to other na
Statutes —
tions, 122
Relation to treaties, 151
Privateers, 201
Treaties in conflict with, 161
Private rights as affected by trans
Straits as within national jurisdic
fer of territory, 115
tion, 127
Privileges, see Consuls; Diplomatic
Subjects, see Citizens
Territory (see also Transfer of ter
officers
ritory) —
Prize law —
Acquisition by conquest, 110
Adjudication, 208
Discovery as mode of acquisition,
Concealment of papers, 212
111
Courts administering, 209-211
Government of territory acquired
Damages on restitution, 213
by conquest, 113
Definition of prize, 208
Destruction of papers, 212
Judicial notice of extent, 109
Military occupation, 180
Practice in prize courts, 211
Modes of acquisition, 108-113
Prize defined, 208
Occupation as mode of acquisi
Prize money, 208
Probable cause, 212
tion, 111
Prescription as means of acquisi
Restitution after capture, 213
Wrongful capture, 213
tion, 112
Property rights as affected by trans
Transfer of, 113
United States,' power to acquire,
fer of territory, 115
Proprietary rights, see National
110
proprietary rights
Three mile limit on ocean, national
jurisdiction, 126
Ratification of treaties, 153
Transfer of territory —
Reason as source of international
Duty of grantee nation as to in
law, 96
habitants, 116
Recognition of insurgents, 106
Effect of treaty of cession, 113
Reprisals, 176
Private rights as affected by, 115
Retortion, 176
Subsisting laws as affected by
Revolutions, 105
transfer, 113
Rivers as boundaries, 117
Treaties and conventions —
Rivers as within national jurisdic
Abrogation, 152
tion, 128
Boundaries, establishment by, 117
Shipping (see also Naval warfare) —
Breach, 155
Crimes on vessels in port, 136
Cession of territory, 113
Crimes on vessels on high seas, 134
Conflict with statutes, 161
Jurisdiction over merchant ves
Construction, 157-161
sels in port, 136
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War (see also Blockade; Naval war
Treaties and conventions — contin
fare) —
ued.
Capture of belligerent property,
Duration, 155
178
Enforcement, 149
Citizens as affected by, 178
Force and effect, 149
Civil war, 105
Form, 147
Commencement, 178
Indian treaties, 124
Commerce, interdiction of, 176
Intention as governing construc
Commercial intercourse between
tion, 158
belligerents, 189
International mediation and arbi
Commercial intercourse between
tration, 156
neutrals and belligerents, 191
Interpretation, 157-161
Conclusion of peace, 194
Language, construction of, 160
Conduct of hostilities, 192
Legislation to make treaties oper
Confiscation of property, 183-189
ative, 151
Contributions levied on occupied
Making of, 153
territory, 184
Meaning of words, 160
Declaration, 175, 178
Mode of acquiring territory, 108
Declaration of, 175
Motive as aid to construction, 159
Destruction of commerce, justifi
Nature, 147
cation, 178
Negotiation, 153
Object as guide to construction,
Destruction of enemy property,
183-189
158
Obligatory force, 149
Enemy property within country,
Observance, 155
188'
Omissions, 161
Existence of, 174-176
Power to make, 148
Government of occupied territory,
Ratification, 153
180
Reason of treaty as aid to con
Hostilities, mode of conduct, 192
struction, 159
Initiation of, 178
Self-executing treaties, 151
Intercourse between belligerents,
Source of international law, 96
146, 189
Statutes as related to treaties, 151
Intercourse between citizens of
Subject matter, 147
belligerent countries, 146
Successors of sovereign bound by,
Intercourse between neutrals and
155
belligerents, 191
Supreme law of land, 151
Interdiction of commerce, 176
Surrounding circumstances as aid
Internal disorders, 105
ing construction, 158
Mode of conduct, hostilities, 192
Termination, 155
Nature in general, 174
Time of becoming operative, 154
Naval warfare, 194-214
Waiver of breach, 155
Occupation of territory, 180
War as suspending operation, 155
Officers, personal liability, 182
Words, meaning of, 160
Peace, conclusion of, 194
United States —
Personal liability of military com
Citizens of, 142
manders, 182
Department of government hav
Reprisals,
176
ing sovereign power, 103
Retortion, 176
Inhabitants of territorial posses
Revolutions, 105
sions, citizenship of, 143
Seizure of enemy property, 183Nationality of, 102
189
Power to acquire territory, 110
Soldiers as amenable to process of
Treaty making power, 148
civil courts, 181
Usages as source of international
Treaties as suspended by war, 155
law, 96
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INTERNATIONAL LAW — contin INTERPLEADER — continued.
Taxation,
interpleading
town's
ued.
Waters —
claiming right to tax, 225
Boundaries, 117
Title, privity of, 224
National jurisdiction over, 127
Wrongdoer, plaintiff as, 227
Writers on international law, 97
INTOXICATING LIQUORS —
Abatement of liquor nuisances, 406
Abrogation of rule of privity, 225
Accounting between partners in il
Absence of other remedy, 228
licit business, 415
Affidavit of no collusion, 231
Actions (see also Civil damage
Agent's right to interplead claim
acts) —
ants to property received from
Bond of licensee, 317
principal, 225
Recovery for liquor illegally sold,
Bailee's remedy against bailor, 224
417-426
Bills in nature of bills of interplead
Advertising as unlawful traffic, 342
er —
Agent for purchaser as seller, 349
Illustrations of proper bills, 234
Alcohol—alcoholic —
Nature and requisites, 233
Definitions, 248
Bills of interpleader —
Nonintoxicating alcoholics and
nonalcoholies distinguished, 277
Absence of other remedy, 228
Aliens, right to license, 301
Collusion, affidavit of, 231
Amusements in saloons, 281
Conditions essential, 223-233
Appeals, 403
Nature of remedy, 222
Applicants, see Licenses
Objection to jurisdiction in equity,
Assignment of licenses, 310
231
Attachment, liquors as subject to,
Parties, 229
416
Pleading and practice, 229
Attractions
in saloons, 281
Collusion, absence of to be shown,
Ballots, see Local option
231
Bank collecting draft for purchase
Common-law doctrine, adoption of,
money, 339
221
Barter of liquor as sale, 350
Conditions essential to relief, 223Beer defined, 250
233
Beverages —
Costs, 232
Generic terms denoting, 248
Decree, 232
Malt beverages, 250
Equitable basis of interpleader, 221
Nonintoxicating beverages, power
Identity of subject of demand, 223
to declare intoxicating, 277
Interest of plaintiff in controversy,
Nonintoxicating beverages, power
226
to prohibit sales, 266
Specific terms denoting, 250
Interest, privity of, 224
Bills and notes for liquor illegally
Nature of remedy, 222
Parties to bills of interpleader, 229
sold, 417
"Blind tiger", defined, 248
Persons entitled to relief, 223
Boards —
Plaintiff —
Control and review of official ac
Absence of interest as essential,
tion as to licenses, 307
226
Discretionary power as to grant
Freedom from wrongdoing, 227
Privity of title or interest, 224-225
of licenses, 306
Sheriff as entitled to interplead per
Bonds —
Actions on, 317
son's claiming property seized, 225
Statutory interpleader, 235-238
Approval, 316-317
Condition of granting license, 316
Statutory substitution of defendants,
Contractual character, 316
221
Substitution of defendants, 221
Effect, 317
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Civil damage acts — continued.
Bonds — continued.
Persons entitled to sue, 433
Indemnity to state and individu
als, 316
Persons liable, 429
Proximate cause of injury, 435Mandamus to compel approval,
438
316-317
Peace bond in liquor cases, 402
Sales by servant or partner, 432
Penalty, action to recover, 317
Servants' liability, 432
Sureties on saloon keeper's bond,
Recitals as estopping sureties, 317
Scope, 317
430
Civil rights and liabilities (see also
Sureties estopped by recitals, 317
Actions; Civil Damage Acts) —
Sureties' liability under civil dam
age acts, 430
Liquor as subject of execution, at
Time of taking effect, 316
tachment or replevin, 416
Recovery for liquor illegally sold,
Brandy defined, 250
Cancellation of licenses, 311
417-426
Tort liability of saloon keeper,
Carriers (see also Transportation of
liquors) —
' 426-429
Delivery of liquor as sale by car
Classification of liquors as intoxi
cating, 377-381
rier, 347
Place of delivery to carrier as
Class legislation, see Constitutional
place of sale, 368-372, 420
law
Prohibition against transporting
Closing hours for saloons, 270, 283
liquors, 338
Clubs —
Pullman cars, sale of liquor on,
License laws as applicable to clubs,
351
353
Carrying on liquor business, see Un
License to dispense liquor, 298
lawful traffic
Place of liquor business, 356
Certiorari to review grant or refusal
Cocktail defined, 250
of license, 308
C. O. D. shipments, place of sale,
Chairs in saloons, 282
370
Churches —
Comforts in saloons, 281
Sale of liquor near churches pro
Commerce —
hibited, 372
Indians, sale of liquor to, 254
What constitutes church within
Liquors as subject of interstate
meaning of liquor law, 373
commerce, 254
Cider —
Conditions, restrictions in deeds, 415
Definition, 250
Confiscation, effect of prohibition
Intoxicating character, proof of,
laws, 264-265
378
Conflict of laws as to validity of con
Citizenship as necessary qualifica
tracts, 419
tion for license, 301
Consent to licenses, see Licenses
Civil damage acts —
Constitutional law —
Actions, 438-441
Civil damage acts, 429
Constitutionality, 429
Class legislation, effect of license
Contributory negligence, 435
laws, 291
Damages, 439-441
Class legislation, effect of prohibi
Death, right of action for, 433
tory statutes, 260
Evidence, 438
Class legislation, particular regu-'
Injuries supporting action, 433
lations, 271
Landlord's liability, 431
Disclosure by intoxicated person,
Mortality tables in evidence, 440
277
Nature of liability, 429
Equal protection as denied by li
Owner of premises, liability, 431
Partners' liability, 432
cense laws, 291
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Constitutional law — continued.
Death (see also Civil damage
Equal protection as denied by local
acts) —
Effect of general death act, 427
option laws, 323
Equal protection as denied by pro
Transmission of license by, 310
Deeds, restrictions against sale of
hibitory statutes, 260
Local option laws, constitutional
liquor, 415
ity, 318-326
Defenses in criminal prosecutions,
Nuisance, statutory declaration of,
391-393
406
Definitions —
Ownership of liquors as constitu
Alcohol, 248
tional right, 265, 340
Alcoholic, 248
Penalty for keeping place reputed
Beer, 250
Blind tiger, 248
to be liquor saloon, 277
Possession of liquors as constitu
Brandy, 250
tional right, 340
Cider, 250
Privileges and immunities as af
Cocktail, 250
fected by license laws, 291
Contraband, 247
Prohibitory laws, 258-262
Dram shop, 248
Refusal to renew license as viola
Generic terms denoting beverages,
tion of vested right, 311
248
Regulation of liquor traffic, 270
Gift, 246
Search and seizure statutes, 412
Hard cider, 250
Women excluded from saloons,
Hotel, 247
278
Inn, 247 .
Contests, see Local option
Intoxicating bitters, 249
Contraband defined, 247
Intoxication, 246
Liqueur, 248
Contracts —
Conflict of laws, 419
Liquor, 248
Executory contracts, place of mak
Liquor nuisance, 404
ing, 421
Malt liquor, 249
Illegal items as vitiating contract,
Manhattan cocktail, 250
418
Original package, 247
Illegal sale of liquors, 417
Public place, 248
Participation in buyer's unlawful
Sales, 246
purpose, 425
Saloon, 248
Place of contract, 367, 420
Specific terms denoting beverages,
Public policy, 423
250
Spirituous liquors, 248
Soliciting orders in prohibition
Sweet cider, 250
territory, 423
Tavern, 247
Contributory negligence under civil
damage acts, 435
Vinous liquor, 249
Corporations —
Whisky, 250
Charter as protecting against pro
Wood alcohol, 250
hibition to manufacture liquors,
Delegation of legislative power, local
option laws, 319-323
264
Destruction of liquors, see Search
Issuance of license to, 297
and seizure
Person as including corporation,
Detective's testimony, 400
351
Discretionary power as to grant of
Rights and powers, 415
licenses, 306
Ultra vires, furtherance of liquor
Discrimination —
business, 415
License laws as discriminatory, 291
Crimes, see Offenses; Prosecution
Particular regulations, 271
and Punishment
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Evidence — continued.
Dispensaries —
Purchaser's testimony, 400
Character of dispensary laws, 267
Delegation of power to munici
Revocation of license, 312
Seizure to procure evidence, 414
palities, 268
Statutes giving probative force to
Direct state control, 267
Establishment, 267
particular facts, 399
Municipal dispensaries, 268
Exchange of liquor as sale, 350
Executions, liquors as subject to, 416
Nature and incidents, 269
Dram shop defined, 248
Federal' power to regulate traffic, 254
Druggists —
Fees, see Licenses
Females, see Women • ,
License to sell liquors, 295
Foreign corporations, issuance of li
Records in evidence, 397
Sale of liquor by, regulated, 280
cense to, 297
Sales in small quantities, 295
Forfeiture of licenses, 311-312
Sale without license on physician's
Former jeopardy, 392
Free lunches in saloons, 282
prescription, 352
Games in saloons, 282
Drunkards, see Habitual drunkards;
Gifts —
Inebriates
Drunkenness (see also Intoxica
Definition, 246
Infants, gifts to, 361-364
tion) —
Legislative power to prohibit, 345
Power to prohibit gifts of liquor,
263
Election between offenses, 402
Elections (see also Local option) —
Prohibition against, construction,
Sale of liquor on election dav pro
343
hibited, 375
Provision against furnishing as in
Employing prohibited persons in sa
cluding gifts, 350
Treating prohibited, 276
loons, 360-366
Entrances to saloons, 282
Government dispensaries, see Dis
Equal protection of laws, see Con
pensaries
stitutional Law
Habitual drunkards (see also Inebri
Equity —
ates) —
Accounting between partners in
Actions for selling to, 438
illicit business, 415
Harboring prohibited persons in sa
Jurisdiction in liquor cases, 409
loons, 360-366
Estoppel of sureties by recitals in
Hard cider defined, 250
bond, 317
Hotels (see also Innkeepers) —
Evidence —
Definition, 247
Actions under civil damage acts,
License to sell liquors, 297
438
Husband and wife, wife's right of
Admissibility, 395
action under civil damage acts,
Burden of proving license to sell,
433-435
394
Ignorance as to intoxicating char
Character of liquor, 396
acter of liquor, 381
Detective's testimony, 400
Indians, sale of liquor to, 254
Druggists' records, 397
Indictment, see Prosecution and pun
Inferences from possession of liq
ishment
uors, 399
Inducement as defense to prosecu
Internal revenue receipt, 397
tion, 391
Judicial notice, ,395
Inebriates —
Mortality tables, 440
Exclusion from saloons, 279
Other sales or transactions, 397
Sales of liquor to prohibited, 270,
Possession of or keeping liquors,
438
inferences, 399
Infants —
Presumptions, 394
Action for selling to infants, 438
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Infants — continued.
Licenses — continued.
Agency of infant for adult, 363
Appeal from judgment canceling
Consent of parent to sales to in
license, 312
fant, 362
Applicants, qualifications of, 301Exclusion from saloons, 278
303
Giving or selling liquor to, 361Assignment, 310
364
Bond of licensee, 316
Ignorance or mistake as to age,
Burden of proving existence of
365
license, 394
Presence in saloons prohibited,
Cancellation, 311
364
Certiorari to review official action,
Remonstrance of parent against
308
sale to infant, 362
Characteristic as property, 285
Sales of liquor to infants pro
Citizenship as necessary qualifica
hibited, 270, 278
tion, 301
Treating infants prohibited, 361
Clubs as within license laws, 298,
Information, see Prosecution and
353
punishment
Collection of fee, 313
Injunction —
Consent of residents and proper
Liquor nuisances, 407-412
ty owners, 304
Restraining grant of license, 308
Control and review of official ac
Injuries, see Civil damage acts
tion, 307
Innkeepers —
Corporations, issuance of license
Definition, 247
to, 297
License to sell liquors, 297
Death of licensee, 310
Serving liquor with meals as sale,
Deposit returned on refusal of li
351
cense, 314
Devolution on death of licensee,
Instigation as defense to prosecu
tion, 391
310
Internal revenue receipt in evi
Discriminatory character of li
cense laws, 291
dence, 397
Intoxicating bitters defined, 249
Disqualification to try revocation
Intoxication (see also Drunken
proceeding, 312
ness) —
Druggists, 295
Evidence in proceedings to re
Definition, 246, 345
voke, 312
Drunkenness as synonym of, 345
Fees, 312-316
Legislative power to prohibit, 345
Forfeiture, 311-312
What constitutes, 345
Illegal fee, recovery back, 315
Jeopardy, 392
Injunction against issuance of,
Judicial notice —
308
Adoption of local option law, 395
Issuance of license, 303-310
Intoxicating character of liquors,
Local option as suspending li
376
censes, 335-336
Jury trial in liquor cases, 401
Location of places for dispensing,
Landlord and tenant —
299-301
Knowledge of intent to sell liquor
Mandamus to control official ac
on leased premises, 415
tion, 309
Liability of landlord under civil
Manner of conducting business as
damage acts, 431
affecting issuance of license, 302
Licenses —
Manufacturers as subject to li
Abrogation, 311
cense laws, 295
Aliens as entitled to licenses, 301
Municipal power to license, 293Amount of license fee, 312
295
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Licenses — continued.
Licenses — continued.
Nature and incidents, 284-286
Transmission by death or opera
Navigable waters bounding state,
tion of law, 310
300
Unearned fee, recovery back, 315
Nonintoxicating drinks, 295
Vacating license, 308
Number of places for dispensing,
Validity of license laws, 289-295
299-300
Wholesale and retail dealers, 295,
Obtaining and issuing license,
297
303-310
Women as licensees, 303
Officers, discretion of,- 306
Liqueur defined, 248
Partnership as grantee of license,
Liquor defined, 248
296
Liquor nuisances (see also Unlaw
Payment of fee, 315
ful traffic) —
Personal fitness of applicant, 302
Abatement, 406
Places beyond municipal limits,
Constitutionality of statutes, 406
300
Definition, 404
Prohibiting issuance of, 308
Injunction, 407
Purpose of license laws, 284-286
Jurisdiction to grant injunction,
Qualifications of applicants, 301407
303
Place for illegal sale, 405
Quo warranto to control action,
Summary abatement, 406
308
Liquors deemed intoxicating, 377
Recovery back of illegal or un
Liquor traffic, see Traffic
earned fee, 315
Loan of liquor as sale, 350
Refunding fees paid, 314, 336
Localities, discrimination between,
Refusal of license as defense to
272
prosecution for illegal sales,
Local option —
392
Admissibility of evidence of adop
Regulation or tax, 287
tion, 396
Renewal, refusal as violation of
Adoption, effect of, 335-336
vested rights, 311
Adoption of law, allegation in in
Restrictive character of license
dictment, 389
laws, 290
Amendment of law after election,
337
Revocation, 311
Appeal in election contest, 334
Revocation, return of unearned li
Ballots, 330
cense fee, 315
Burden of proving adoption, 395
Scope and effect, 286
Congress, power to enact local op
Sex of applicant, patrons or em
tion laws, 318
ployees, 303
Constitutionality of local option
Social clubs, issuance of license to,
laws, 318-326^
298
Contesting election, 333
Specific powers of boards and of
Delegation of legislative power,
ficers, 307
319-323
Subjects and conditions of li
Effect of adoption, 335-336
censes, 295-301
Election, 326-333
Suspension by local option, 335Electors, qualifications, 329
336
Equal protection and privileges,
Tax distinguished from license fee,
323
287
Existing laws as affected by adop
Termination, 311
tion, 335
Title and subject matter of license
Form of submission, 331
laws, 292
Irregularities in election, 331
Transfer, 310
Judicial notice of adoption, 395
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Master and servant — continued.
Local option — continued.
Servant's liability under civil dam
Jurisdiction over petitions, 328
age acts, 432
License suspended by adoption,
Specific application of rule of
335-336
master's liability, 359
Machine for voting, 330
Minors, see Infants
Majority vote, 331
Mistake as to intoxicating character
Method of voting, 330
of liquor, 381
New offenses created after adop
Mortality tables, admissibility in
tion, 337
damage suits, 440
Notice of election, 329
Municipal corporations —
Order of election, 328
Dispensaries maintained by mu
Petitioners, qualifications of, 327
nicipalities, 268
Petition for election, 326
Licenses, power to grant, 293-295
Petition, jurisdiction over, 328
Nonintoxicating beverages regu
Preliminaries to election, 326
lated, 277
Proclamation, 329
Places beyond municipal limits,
Refunding license fees, 314, 336
300
Repeal of law, 337
Power to regulate liquor traffic,
Review of election contest, 333256, 274-276
335
Prohibition of liquor traffic, 262
Special or local legislation, 323
Music in saloons, 282
Submission of question, form of,
Nonalcoholic beverages —
331
Municipal power to regulate, 277
Suspension of license laws by
Nonintoxicating beverages —
adoption, 335-336
License to sell, 295
Territorial scope of adoption, 335
Nonalcoholics distinguished, 277
Tie vote, 331
Power to declare intoxicating, 277
Title and subject matter of law,
Power to prohibit sales, 266
325
Notes for liquor illegally sold, 417
Validity of election, 331
Notice of local option election, 329
Voting, 330
Nuisances, see Liquor nuisances
Voting machines, 330
Offenses (see also Prosecution and
Withdrawal from petition, 327
punishment ; Unlawful traf
Mailing advertisements as punish
fic) —
able under state law, 343
Agent as criminally responsible,
Malt beverages, 250
Malt liquor defined, 249
360
Servant as criminally responsible,
Mandamus —
Approval of bond, 316-317
360
Control of grant of license, 309
Officers —
Manhattan cocktail defined, 250
Control and review of action as to
Manufacture —
licenses, 307
Discretionary power as to licenses,
Chailer of corporation as violated
by prohibition law, 264
306
Specific powers as to grant of li
License, 295
Prohibition of, power of state, 264
censes, 307
Right to manufacture for one's
Orders —
Solicitation in prohibition terri
own use, 265
tory, 423
Master and servant —
Solicitation of as sales, 342, 346
Criminal responsibility of servant,
Original package, definition, 247
360
Other sales or transactions, proof of,
Master's liability for sales by serv
ant, 356
i
397
R. C. L. Vol. XV.—73. \
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INTOXICATING LIQUORS — con INTOXICATING LIQUORS — con
tinued.
tinued.
Principal and agent — continued.
Ownership —
Sales without principal's knowl
Constitutional right, 340
edge or authority, 357
Power to prohibit, 265
Specific applications to rule of
Parent and child — .
Consent to or remonstrance
principal's liability, 359
against sale of liquor to child,
Private ownership of liquors, 340
Privileges and immunities, effect of
362
license laws as affecting, 291
Right of action under civil damage
Prohibition —
acts, 433-435
Partnership —
Acts prohibited, 263-267
Accounting between partners in
Charter of corporation as affected
by prohibition law, 264
illicit business, 415
Confiscatory effect of prohibition
Liability of partners under civil
laws, 264-265
damage act, 432
Const itutionalitv of prohibitorv
License for sale of liquors, 296
Partner as liable for sales by co
laws, 258
Gifts prohibited, 263
partner, 356
Keeping tippling house prohibited,
Payment, recovery of illegal license
263
fee, 315
Peace bond in liquor cases, 402
Manufacture as within prohibitory
Personal injuries, see Civil damage
power, 264
Municipal power, 262
acts
Personal ownership of liquors, 340
Nonintoxicating beverages, 266
Person as including corporation, 351
Ownership for individual use, 340
Ownership, power to prohibit, 265
Petition for local option, 327
Possession, power to prohibit, 265.
Place of sale —
Allegation in indictment, 387
340
Quantity of liquor in possession of
Delivery otherwise than bv car
one person restricted, 266
rier, 372
Delivery to carrier for transpor
Refunding license fees, 314
Regulation as not including pro
tation, 368-372
Executory contracts, 367
hibition, 261
Jurisdiction of, 382
Regulation distinguished, 258
Nuisance in maintaining place for
Soliciting orders as within pro
liquor selling, 405
hibitory power, 264
Selling near schools or churches,
Storage, power to prohibit, 265
Taking of property as affected by
372
Shipments C. O. D., 370
prohibition, 259
Title and subject of prohibitory
Shipments into dry territory, 366
Places for dispensing liquors, see Li
act, 261
Transactions prohibited, 263—26 <
censes
Transportation as within prohibi
Possession —
tory power, 263-264
Constitutional right, 340
Property right in liquor license, 285
Power to prohibit, 265
Prosecution and punishment (see
Presumptions (see also Evidence) —
also Evidence) —
Into icating character of liquors,
Adoption of local option law, al
377
Principal and agent —
legation of, 389
Criminal responsibility of agent,
Appeals, 403
360
Character, use or quantity of liq
Infant purchasing liquor as agent
uor to be alleged. 39/3
for adult, 363
Defenses, 391-3^3
Principal's liability for sales by
Duplicity in indictment, 330
Duty to enforce laws. 382
agent, 356
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INTOXICATING LIQUORS — con INTOXICATING LIQUORS — con
tinued.
tinued.
Regmanon generally — continued.
Prosecution and punishment — con
Discrimination, 271
tinued.
Drunkards, sales to prohibited,
Election between offenses, 402
278
Evidence, 394-401
Early statutes, 251-252
Former conviction or acquittal,
Federal power, 254
392
Females, sales to prohibited, 270,
Indictment or information, 384
278
Instigation as defense, 391
Indians, sales to prohibited, 278
Joinder of offenses, 390
Inebriates, care of, 279
Jurisdiction of place of sale, 382
Inebriates, sales to prohibited, 270
Jurors testing liquors, 401
Localities, discrimination between,
Jury trial, 401
'272
Peace bond, 402
Minors, sales to prohibited, 270
Place of sale, allegation of, 387
Municipal power of regulation,
Refusal of license as defense, 392
Repeal of statute, 3o3
2G6, 274-276
Natural and inherent rights, 251Sentence, 402
Statutory exceptions, negation in
253
indictment, 389
Nonintoxicating beverages, power
Statutory prohibition of license,
to declare intoxicating, 277
Nuisance, declaration of, 277
392
Suspension of statute, 383
Persons regulated, 276
Time of sale, allegation of, 387
Place of sale, restrictions as to,
Trial, 401
271 .
Unconstitutionality of statute, 383
Places for dispensing liquors, 280Proxinate cause of injury under
283
civil damage acts, 433-433
Power to regulate, 253-257, 261
Public place defined, 248
Prohibition distinguished, 258
Public policy, see Contracts
Railroads, dispensing liquors on
Pullman cars, sale of liquor on, 351
cars and station grounds, 280,
Punishment, see Prosecution and
351
punishment
Title and subject of acts, 273
Purchaser of liquor sold in violation
Treating prohibited, 276
of law as particeps criminis, 341
Repeal of statute as affecting pend
Quo warranto to control grant of li
ing prosecutions, 383
cense, 308
Replevin, liquors as subject to; 416
Railroads, liquor on cars and station
Restaurants — .
grounds, 280, 351
Closing bar in restaurant on 'Sun
Recovery for liquor illegally sold,
day, 344
417-426
Liquor in restaurants, power to
Regulation generally (see also Li
prohibit, 280
.
.
censes; Saloons) —
Serving liquor with meals as sales,
Acts, articles and persons regu
351
lated, 27(i-2S0
Restrictive character of license laws,
Attractions, comforts and amuse
290
ments, 281
Restrictive
conditions in deeds, 415
Attractions, conveniences and
Retail distinguished from wholesale
comforts in saloons, 270
traffic, 346
Closing hours, 270
Revocation of license, 311 i
Combining liquor business with
Right to traffic in liquors, 251-253
other business, 271
Sales (see also Local option; Regu
Constitutionality of legislation,
lation generally; Place of Sale;
270
Unlawful traffic) —
Disclosure by intoxicated person
as to who sold liquor, 277 ^
Definition, 246
:
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INTOXICATING LIQUORS — con INTOXICATING LIQUORS — con
tinued.
tinued.
Sales — continued.
Search and seizure — continued.
Delivery to carrier as place of con
Evidence procured by seizure, 414
Nature of proceeding, 412
tract, 420
Places subject to search, 414
Place of sale, 247
Subjects of seizure, 414
Recovery for liquor illegally sold,
417-426
Warrant, 413
Terms denoting places of sale, 247
Secrecy, devices for, in saloons, 282
Sentence for violating liquor laws,
Saloons (see also Unlawful traf
402
fic) —
Attractions, comforts and amuse
Side rooms connected with saloons,
ments prohibited, 270, 281, 344
282
Single sale as carrying on liquor
Booths and stalls, power to pro
hibit, 282
business, see Unlawful traffic
Closing hours, 270, 283
Social clubs, see Clubs
Definition, 248
Soliciting orders as unlawful traffic,
Duty and liability to patrons on
342
Special entrances to saloons, 282
premises, 428
Employing prohibited persons,
Special legislation, see Constitutional
360-366
Law
Specific powers as to grant of li
Entrances, regulations affecting,
censes, 307
344
Spirituous liquors defined, 248
Free lunches, power to prohibit,
State dispensaries, See Dispensaries
282
State power to regulate liquor traffic,
Harboring prohibited persons,
255
360-366
Statutes —
Inebriates excluded, 279
Repeal as affecting pending prose
Infants excluded from, 278
Music in, power to prohibit, 282
cutions, 383
Special and local laws, 323
Number limited, 270
Title and subject of acts, 261, 273,
Presence of infants in saloons pro
295, 325
hibited, 364
Validity of license laws, 289-295
Privacy of, regulations affecting,
Storage, power to prohibit, 265
344
Summary abatement of liquor nui
Screens, 282, 344
sances, 406
Secrecy, devices for, 282
Sundays and holidays —
Side entrances, 344
Closing bar in restaurant on Sun
Side rooms, 282
day, 344
Special entrances, 282
Closing saloons on Sundays, 283
Sunday closing, 283
Hotels furnishing liquor on Sun
Tables and chairs, power to pro
day, 351-352
hibit, 281-282
Sale of liquor on holidays pro
Tort liability of saloon keeper,
hibited, 375
426-429
Sale o£ liquor on Sunday pro
Schools —
hibited, 374
Sale of liquor near schools pro
Support, injury to means of, see
hibited, 372
Civil damage acts
What constitutes school or schoolSuspension of statute as affecting
house within meaning of liquor
pending prosecutions, 383
law, 373
Sureties, see Bonds
Screens in saloons, 282
Sweet cider defined, 250
Search and seizure —
Taverns —
Constitutionality of statute au
Definition, 247
thorizing, 412
License to sell liquor, 297
Destruction of liquor seized, 412
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INTOXICATING LIQUORS — con INTOXICATING LIQUORS — con
tinued.
tinued.
Unlawful traffic — continued.
Tax distinguished from license fee,
Election day, sale of liquor on,
287
375
Termination of licenses, 311
Testing of liquors by jurors at trial,
Employing prohibited persons,
360-366
401
Enumeration of prohibited liquors,
Tort liability of saloon keeper, 426377-381
429
' .
Exchange of liquor, 350
Traffic, see Local option; Regula
Gifts, 343, 350
tion ; Unlawful Traffic
Harboring prohibited persons,
Transfer of licenses, 310
Transportation of liquors (see also
360-366
Unlawful traffic) —
Hotels furnishing liquor with
Knowledge as element of offense,
meals, 351
Ignorance as to intoxicating char
339
Original packages, 339
acter, 381
Power to prohibit, 203-264
Indictment or information, 384
Wcbb-Kenyon law as affecting
Infants, sales to, 361
transportation for use of in
Intoxicating character of liquors,
dividual, 339, 340-341
376-382
Joint acquisition of liquors, 349
Treating —
Keeping open at prohibited times,
Effect as unlawful traffic, 344
374-370
Prohibition of, 276, 350
Kind and character of liquor sold,
Trial in liquor cases, 401
Unearned license fee, recovery back,
376-382
Loan of liquor, 350
315
Mistake as to intoxicating char
Tinted States —
Indians, power to prohibit sales to,
acter, 381
Obtaining liquor for others, 349
254
Orders,- solicitation of, 342
Interstate shipment of liquors as
Ownership of liquor, '340
within federal control, 254
Partnership, liability for copart
Local option laws, power of Con
ner's acts, 356
gress to enact, 318
Place of sale, 366-374
Power over liquor traffic, 254
Possession as evidence of unlaw
Unlawful traffic (see also Place of
sale; Prosecution and punish
ful intent, 340
Prohibited persons, sales to, 360ment; Saloons; Transportation
366
of liquors) —
Proof of intoxicating character,
Advertising, 342
376
Agency for purchaser, 349
Purchaser as particeps criminis,
Bank collecting draft for purchase
341
money, 339
Recovery for liquor illegally sold,
Barter of liquors, 350
417-426
Carriers, delivery through, 347
Restaurants
serving liquor with
Carrying on liquor business, 338
meals, 351
Circularizing, 342
Retail or wholesale, 346
Clubs dispensing liquor to mem
Sale by associate, agent or servant,
bers, 353-356
356-360 .
Collection of purchase money, 338
Sales at prohibited' times, 374Corporation as person making
376
sale, 351
Sales by particular persons or or
Delivery or distribution, 347
ganizations, 351-356
Druggists selling for medicinal
' Sales generally, 346-351
purposes, 352
Sales near schools or churches, 372
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lNTOXICATING LIQUORS — con IRRIGATION — continued.
tinued.
Appropriation of water —
Unlawful traffic — continued.
Abandonment by appropriator,
ba.es 10 promoiieu pciouns, 360470
306
Agent acting for principal, 466
Single sale as carrying on liquor
Amount subject to appropriation,
busaiess, 338
461, 468
Social clubs dispensing liquor to
Change in place or mode of diver
members, 353-356
sion and use, 467
So-iciting orders, 342, 346
Diversion without intent to ap
Statutory offense, 33d
propriate, 4',7
Sunday closing laws, violation of,
Doctrine of prior appropriation,
344
450-473
Sunday sales, 374
Federal legislation, 446
Treats, 343, 350
Intent as element, 457
Vio atmg regulations as to saloons,
Junior and senior appropriations,
344
468
Wholesale or retail, 346
Nature and incidents of right ac
Witnesses, purchaser of liquor
quired, 463
sold in violation of law, 341
Nonuser
after appropriation, 459
Vested rights, see Constitutional
Nonuser as estoppel, 455
Law
Percolated water as subject to ap
Vinous liquor defined, 249
propriation, 471 •
Voting, see Local option
Periodical
appropriation, 470
Voting machines, see Local option
Prior appropriation, establishment
Warrant in search and seizure pro
of doctrine, 444
ceedings, 413
Property rights of appropriator,
Waters, sale of liquor on navigable
463-464
waters within state, 300
Quantity subject to appropriation,
Webb-Kenyon law, see Transporta
461, 468
tion of Liquors
Relation back of appropriator's
Whisky defined, 250
title, 460
Wholesale dealers, see Licenses
Rotation in irrigation, 470
Wholesale traffic distinguished from
Senior and junior appropriations,
retail, 340
Witnesses, purchaser as compellable
468
to testify against, seller, 341
Statutory regulation, 444-445
Women —
Surface water not subject to ap
Exclusion from saloons, 278
propriation, 471
Right to license to sell liquors, 303
Surplus, right of appropriator to,
Sa'es of liquor to, prohibited, 270,
463
278
Transfer of rights, 464
Wood alcohol defined, 250
Use after appropriation, 450
Waste
water as subject to appro
IRRIGATION —
priation, 471
Abandonment of water rights by apWater subject to appropriation,
propriator, 470
471
Acquisition of water rights, see Ap
What constitutes appropriation,
propriation of water
456
Actions by irrigation companies, 473
Appurtenances as including water
Act of God, failure of irrigation
rights, 464, 476
company to supply water, 481
Arid states, rule in, 444
Agent appropriating water for prin
Assessment for irrigation ditches,
cipal, 466
497
Amount, set- Appropriation of water
Bonds of irrigation districts, 497
Apportionment of water, 454
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IRRIGATION — continued.
IRRIGATION — continued.
Damages — continued.
Canals and ditches —
Negligence in constructing, main
Anticipation of emergencies, 488
taining or operating irrigating
Breaking oi' ditch, injuries caused
ditch, 486
by, 488
Pollution of water, 448
Care in construction and opera
Refusal of irrigation company to
tion, 488
supply water, 479
Condemnation of land for con- |
Deeds, water rights passing as ap
siruction purposes, 487
purtenances, 463-464
Construction, 486
Discrimination by irrigation com
Contributory negligence of per
panies, 478
sons injured, 489
Districts, see Irrigation districts
Damages for negligence in con
structing, maintaining or oper- ! Ditch companies, see Irrigation com
panies
ating, 4S6
Ditches, see Canals and ditches
Degree of skill and care in con
Diversion of water —
struction and maintenance, 488
Element of appropriation, 457
Eminent domain proceeding's, 487
Return of water not used, 454
Entry on land of others to repair
Eminent
domain, see Canals and
ditch, 491
ditches
Hi :1 iwav, construction of ditch in,
Estoppel by nonuser, 455
491
Extent of right to use water, 448
Injunction against interference
Federal legislation, 446
with ditch, 491
Forcible entry, excuse for failure of
Injury to ditch, owner's right of
irrigation company to supply wa
action, 490
ter, 481
License to construct, 491
Government regulation of water, 447
Maintenance, 486
Highways, construction of irrigating
Neglect to repair, 488
ditches in, 491
Negligence imposing liability, in
Injunction against interference with
stances of, 489
irrigating ditch, 491
Obstruction of ditch, owner's
Intent as element of appropriation,
right of action, 490
457
Irrigation companies (see also Ca
Polluting irrigation waters, 491
nals and ditches) —
Repairs, duty of ditch owner, 488
Actions by, 473
Skill in construction and mainte
Charges for water furnished, 483nance, 488
486
Tenants in common, mutual rights
Damages for refusal to supply
and liabilities, 491
water, 479
Care in construction and mainte
Discrimination, 478
nance of ditches, 488
Excuses for failure to supply wa
Charges for water furnished by it- i
ter, 481
rigation company, 483-486
Liability for failure to supply
Common-law doctrine of riparian
water, 481
rights, 444
Mandamus to supply water, 479
Companies, see Irrigation companies
Mutual companies, 480
Conservation, see Storage of water
Ownership of water, 473
Contracts for use of water, 475-477
Polluting irrigation waters, 491
Corporations, see Irrigation com
Priority between co-users or stock
panies; Irrigation districts
holders, 478
Rate regulation, 483-486
Damages —
Failure of irrigation company to
Reasonableness of rates, 4"5
Rnles and regulations, 474
supply watpr, 481-483
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tRIGATION — continued.
IRRIGATION — continued.
Riparian rights — continued.
Irrigation companies — continued.
Common-law doctrine, 444
Status, 473
Stockholders' rights, 473
Diversion and return of water,
454
Stock transfers, 477
Supervisors to establish rates, 485
Diversion of water, 448
Estoppel by nonuser, 455
Water contracts, 475
Extent of right to use water, 448
Irrigation districts —
Nonuser as estoppel, 455
Assessments, 497
Ownership of water, 448
Bonds, 497
Prescriptive right to water, 455
Corporate character, 495
Return of water after diversion,
Creation, 495
454
Lands included, 490
Rule in arid states, 444
Organization, 490
Rule in semi-arid stales, 445
Taxation, 497
Irrigation ditches, see Canals and
Rotation in irrigation, 470
Rule in arid states, 444
ditches
Joint owners of irrigation rights, 480
Rules and regulations of irrigation
Lessee of irrigated land, right to
companies, 474
Sale of water rights, 4G3-464
water, 480
License to construct irrigation ditch,
Skill in construction and mainte
nance of ditches, 488
491
Mandamus to compel irrigation com
Storage of water —
Basis of right, 492
pany to supply water, 479
Mutual irrigation companies, 480
Reservoirs, construction of, 494
Negligence, see Canals and ditches
Right of storgae as against im
Nonuser, see Appropriation of wa
mediate use, 493
Surface water as subject to appro
ter
Percolating waler as subject to ap
priation, 471
Surplus water, right of appropripropriation, 471
Periodical appropriation of water.
ator, 403
Taxation for irrigation districts, 497
470
Tenants in common of irrigation
Pollution of water, 448, 491
Prescriptive right to waler, 455
ditches, 491
Principal and agent, appropriation
Transfer of water rights, 404
Trespass, entry on land to repair
of water, 40(1
Prior appropriation, see Appropria
irrigation ditch, 491
Waste water as subject to appropri
tion of water
Property rights in water, 403-404
ation, 471
Public corporations, irrigation dis
Water, sec Riparian- rights; Storage
of water
tricts, 495
Quantity of water subject to appro
Water companies, refusal to supply
priation, 4G1
water, 478
Rates chargeable by irrigation com
JOINT ADVENTURES —
panies, 483-^80
Reclamation, see Irrigation districts
Abandonment of adventure, 50G
Accounting by adventurers, 508
Reclamation act, 447
Actions between adventurers, 507
Reservoirs for storage of water, 494
Advances, reimbursement for, 502,
Return of water after diversion, 454
Riparian rights —
507
Apportionment of water, 454
Characteristics, 500
Character and extent of land as
Contract by one adventurer as bind
affecting right to use water, 452
ing on others, 505
Character of w»*«rs as affecting
Contribution, 505
Death of adventurer, 508
right to use, 451
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JOINT ADVENTURES — continued. JUDGES — continued,
De facto judges — continued.
Duration of adventure, 506
Impeachment of title to office, 519
Equality of interest, 502
Liabilities, 519
Equity jurisdiction, 507
Fiduciary relation of parties, 501 •
Prohibition against official action,
520-521
Good faith of parLies, 501
Questioning right to office, 519
Heirs as bound by contract of joint
Quo warranto to test right to of
adventure, 504
fice, 521
Liability for losses, 504
Rights, duties and liabilities, 519
Lien for advances, 507
Salary, right to, 519
Losses, liability for, 505
Vacancy in office, necessity of, 518
Nature of relation, 500
Validity of official acts, 519
Partnership, analogy to, 500
Power to bind coadventurer, 505
Who are, 518
Definitions —
Presumption as to equal interest in
De facto judge, 517
profits, 502
Profits, right to, 502
Judge, 511
Property, title to, 504
Justice, 511
Real estate belonging to adventurers,
Magistrate, 511
Delegation of judicial authority, 521
504
Reimbursement for advances, 502
Disqualification —
Right to profits, 502
Bias, 530
Secret advantage, 502
Doctrine of necessity, 541
Single transaction involved, 500
Interest as corporators and tax
Title to property, 504
payers, 536
Interest generally, 526-528
JUDGES —
Judgments and orders as affected
Actions against judges, see Liability
by disqualification, 542
to suit
Kinship to parties, 532
Membership in civic and other
Appointment, 513-515
Assaults, protection against, 522
bodies, 537
Attorneys, relationship to, as dis
Necessity, doctrine of, 541
qualification, 534
Prejudice, 530
Bias as disqualification, 530
Previous employment as counsel,
Chambers, power of judge at, 522
534
Civil liability, see Liability to suit
Property interest, 528
Compensation —
Recusation of judge, 539
Change during term of office, 525
Relationship to attorneys, 534
De facto judges, right to salary,
Relationship to parties, 532-534
519
Retrial of case, 538
Sitting in appellate court, 538
Extra compensation for extra du
ties, 524
Waiver of objection, 540
Statutory regulation, 524
Duties of judges, see Powers, rights
Consanguinity, disqualification by,
and duties
532
Election, 513-515
Court officers, appointment by judge,
Eligibility to office, 512
523
Good faith imputed to judicial ac
Death as creating vacancy in office,
tion, 543
550
Impeachment of judges, 550
De facto judges —
-Inferior court judges, liability to
Collateral attack on official acts,
suit, 547
520
Interest as disqualification, 526-530
Conditions essential to status, 518
Judgments as affected by disquali
Creation of status, 518
fication of judge, 542
Definition, 517
Justice defined, 511
Duties, 519
Kinship to parties, 532

1162

INDEX

JUDGES — continued.
] 'DGES — continued.
Liability to suit —
1 Special and substitute judges —
Good faith imputed to judicial ac- !
Appointment, 515
Exercise of authority, 516
tion, 543
Qualification, 515
Interior court judges, 547
Validity of official acts, 513, 516
Jurisdiction, want of, as essential j
Substitute judges, see Special and
to liability, 544
substitute judges
Rule stated," 543
Superior court judges, 545
I Suits against judges, see Liability to
Magistrate delined, 511
suit
New trial, presiding at former trial i Superior court judges, liability to
as disqualification, 538
suit, 545
Number of judges, 514
I Tenure of office, 525
Oath of ollice, 513
Territorial limits of authority, 522
Vacancy in office —
Officers of court, appointment by
judge, 523
Death, 550
Orders as affected by disqualification
Filling vacancies, 550
Impeachment and removal, 550
of judge, 542 ,
Powers, rights and duties —
Resignation, 550
Administrative powers, 523
Retirement, 550
Vacation, power of judge during,
Appointment of court officers, 523
Assaults, protection against, 522
522
Waiver of objection to disqualified
Chambers, transaction of business
judge, 540
at, 522
Woman as eligible to judicial office,
Compensation, 524
Delegation of authority, 521
513
Ministerial powers, 523
Protection in discharge of duties, JUDGMENTS —
Abatement of action as res judicata,
522
Term of office, 525
986
Territorial limits of authority, 522
Abuse of process, impeachment of
Vacation, transmission of business
foreign judgments, 921
during, 522
Accident —
Ground for equitable relief, 751
Prejudice as disqualification, 530
Ground for vacating judgment,
Prohibition against de facto judge,
520-521
707
Protection in discharge of duties, 522
Actions on judgments —
Appeal as affecting right of action
Qualification —
Bond, 513
on foreign judgment, 942
Oath of office, 513
Assignee's right to sue on judg
Special and substitute judges, 515
ment, 778
Quo warranto against' de faefo judge,
Debt, action of, 902
521
Decrees in equity, 900
Recusation, 539
Defenses, 905
Relationship to parlies as disquali
Defenses in actions on foreign
fication, 532
judgments, 940-949
Removal of judges, 550
Executions, effect of right to, 901
Resignation as creating vacancy in
Finality of judgment, 900
Foreign judgments, 941-949
office, 550
Retirement as creating vacancy in
Form of action, 902
office, 550
Form of action on foreign judg
, Retrial o^ case, presiding at former
ment, 943
trial as disqualification, 538
Fraud as defense, 906
Rights of judges, see Powers, rights
Jurisdiction, averment of, 945
and duties
Jurisdiction, want of, as defence to
Salary, see Compensation
action on foreign judgment, 947
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JUDGMENTS — continued.
Actions on judgments — continued.
Limitations, 902-905, 942
Nil debet, plea of, 947
Nul tiel record, plea of, 905, 947
Payment as defense, 906
Pleading in action on foreign
judgment, 944
Plea in action on foreign judg
ment, 947
Reversal as affecting right of ac
tion on foreign judgment, 942
Right of action, 898-900
Right of action on foreign judg
ment, 941
Splitting cause of action, 968
Statute of limitations as defense,
902-906, 942
Stay as affecting right to sue on
foreign judgment, 942
Adequacy of remedy at law as af
fecting equitable relief, 747-750
Administrators, see Executors and
administrators
Admiralty —
Decree as res judicata, 993
Proceedings as in rem, 638
Adoption of children, vacating de
crees, 690
Affidavits —
Confession of judgments, 655
Opening and vacating judgments,
717-720
After discovered evidence ns ground
for equitable relief, 755
Alimonv, conclusiveness of judgment
for, i()44
Amendment of judgments '—
Capacity of defendant, 680 •
Clerical errors, 67!)
Conformity of writ and declara
tion, 680
Correction of errors, 676
Courts authorized to allow amend
ments, 673
Discretion of court, 671
Effect of amendment, 671
Equity power, furtherance of jus
tice', 673
Evidence admissible as basis of
amendment, 675
Lapse of time as affecting right,
680.
Limitation of power, 673
Misnomer, correction of, 680
Misprisions, correction of, 676
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JUDGMENTS — continued.
Amendment of judgments — contin
ued.
Mode of making amendments, 671
Notice of motion, 674
Origin of power, 671
Power to allow amendments, 671
Procedure, 674
Record as basis, (524
Term, expiration of, 678
Time for amendment, 677-682
. Amount of recovery, certainty, 593
Ancestors as in privity with heirs,
i023
Appeals —
Action on foreign judgment as af
fected by appeal, 942
Adequacy of remedy by, to bar
equitable relief, 749
Affirmance of judgment as affect
ing lien, 795
Death of party pending appeal
621
Default judgment as appealable,
668
Direct attack on judgment, 839
Dismissal as satisfying judgment,
828
Judgments by confession, 659 .
Payment of judgment as defeating
right to appeal, 826
Stay of judgment by appeal, 904
Vacating judgment after appeal,
696
Appearances —
*
Collateral attack for unauthorized
appearance by attorney, 858
Default judgment as affected by
special appearance, 665
'
Defects in process as cured by ap
pearance, 851
Res judicata, necessity for appear
ance as litigant, 1011
Unauthorized
appearance
as
ground for vacating judgment,
713, 757
Arbitration, equitable relief against
judgment on award, 729
Arrest of debtor as satisfaction of
judgment, 829
Arrest of judgment —
. Abatement, matters 'pleadable in,
684
Defects on face of record, 683
Demurrer, matters adjudicated on,
684
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JUDGMENTS —-continued.
JUDGMENTS — continued.
Arrest of judgment — continued.
Assignment of judgments — contin
Departures, 684
ued.
Privity between assignor and as
Distinguished from judgment non
obstante veredicto, 682
signee, 1127
Effect as ending case, 684
Record entry as notice, 777
Extrinsic evidence not admissible,
Rights incident to assignment,
683
.
777
Grounds of arrest, 684
Seal as essential, 775
Issue joined on immaterial points,
Set-off against assignee, 779
684
Set-off of assigned judgment,
Jurisdiction; want of, 684
823 ,
Pleadings, insufficiency of, 684
Statutory regulation, 775
Procedure on motion, 685
Successive assignments, priority,
Want of jurisdiction, 684
776
Assignment of. judgments —
Tort judgments, 774
Action on judgment by assignee,
Warranty implied by assignment,
778
778
_
Administrator's authority to as
What passes by, 777
sign, 775
Writing as essential, 775
Attorney's authority to assign,
Assumpsit on foreign judgment,
775
943
Authority to make, 775
Attachment (see also In rem judg
Caveat emptor, 779
ments)
Common-law doctrine, 774
Collateral attack on judgment,
Conflict of laws as to validity, 775
870
Dismissal of collusive suit not
Lien independent * of judgment,
prevented by assignment, 775
795
Effect, 777
Merger of lien, 789
Equitable assignment at common
Attorneys at law —
law, 774
Assignment of judgment by at
Equitable control over assign
torney, 775
ments, 777
Authority to consent to judg
Equitable title, transfer of, 774
ment, 644
Equities available against assign
Collateral attack for unauthor
ee, 779
ized appearance by attorney,
Equities outstanding, effect of, 779
858
Filing assignment as constructive
Illness of attorney as ground for
notice, 777
equitable relief, 751
Implied warranty, 778
Mistake of attorney as ground
Incidental rights, 777
for vacating judgment, 711
Latent equities, 779
Negligence of attorney as ground
Memorandum on record as assign
for equitable relief, 756
ment, 775
Satisfaction of judgment by attor
Mode of making, 775
ney, 829
Negotiability of judgments, 774
Unauthorized appearance by at
Notice, 775
torney as ground for equitable
Outstanding equities, effect of, 779
relief, 757
Parol assignment, 775
Unauthorized
appearance
or
Partial assignment, 781
compromise as ground for va
Payment as affecting assignee's
cating judgment, 713
rights, 780
Audita querela to set aside judg
Personal notice, 777
ment, 715, 839
Priority as between successive as
Authentication of judgments of
signments, 776
other states, 938
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JUDGMENTS — continued.
JUDGMENTS — continued.
Collateral attack — continued.
Bar of judgment, see Res judi
Constructive notice as author
cata
izing judgment in personam,
Bastardy, merger of judgment in
848
bastardy proceeding, 785
Court rendering judgment, char
Bills and notes, merger in judgment,
acter of, 867
786-788
Criminal cases, 871.
Blanks, filling by clerks, 584
Default judgments, 669
Blood, privity in, 1015
Defective service of process, -849
Bonds, form of judgment on penal
Definition, 838 . •
•
bond, 594
Direct attack , distinguished, 839
Boundaries, conclusiveness of judg
Equitable relief ' against judg
ment as to, 1038
Capacity, see Mental capacity —
ment, 873
Equity courts, decrees .of, 867
Cause of action merged in judg
Errors and i irregularities, 859ment, see Merger by judg
ment, —
866
False testimony as ground, 858
Caveat emptor, doctrine applicable
Fraud as ground of attack, 855to assignment of judgment, 779
859
; •.
Certainty in judgments, 593
Certiorari as direct attack, 839
Garnishment proceedings, 870 Children (see also Parent and
Habeas corpus as direct attack,
child) —
839, 871, 874 .'
Foreign decree' as to custody, 940
Independent proceedings, ,872
Vacating decree of adoption, 690
In rem judgments,' 868
Chose in action, judgment as, 575,
Insufficient proof of service .of
779
process, 850
Clerical errors, corrections of, 679
Irregularities in proceeding, 859Clerk of courts —
866
Collateral attack on judgment
Jurisdictional facts, erroneous
for errors of clerk, 865
finding of, 863
Default judgments, entry, 667
Jurisdiction, want of,' 841-846
Filling up blanks, 584
Knowledge of pendency of suit,
Nunc pro tunc judgment to cor
852
rect clerical errors, 627
Mandamus to -enforce satisfac
Collateral attack —
tion, 874
Action to quiet title as collater
Modern doctrine, 836
al attack on prior judgment,
Notice, want of, 846-853
838
Parties, want of jurisdiction of,
Action to recover damages for ob
844
taining judgment, 838
Perjury as ground, 858
Admiralty courts, decrees of, 867
Persons entitled {o attack judg
Appeal as collateral attack, 839
ment collaterally, 840
Appearance as curing defects in
Pleadings
as foundation for ac
process, 851
tion
by
cou,rt,
854 •'
Appearance bv attorney without
Pleadings, defect in, 864
authority, 858
Premature entry of judgment,
Attachment proceedings. 872
866
Audita querela as direct attack,
Probate courts, decisions of, 867
715, 839
Procedure, defects in manner of,
Character of judgment or court,
864
: .
867-872
Proceedings not authorized by
Clerk's errors as ground of at
law, 854
tack, 865
Common-law doctrine, 835
Proceedings to enforce independ
Confession of judgment, 660-662
ent rights of parties, 872
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.) V DGMENTS — continued.
\ ,. CDGMENTS — continued.
Collateral attack — continued.
i Confession of judgment — contin
Proceedings to revive judgment,
ued.
835
Form of warrant, 652
Fraud in procurement, 648
Process, irregularities in, 804
Improvident persons, 648
Process, want of or defect* in
Intoxicated persons, 648
service, 846-853
Justices of the peace, authority
Quo warranto proceedings, 874 1
of, 654
Res judicata as related to col
Married woman, 640
lateral attack, 840, 957
Nature of judgments by confes
.Scire facias on judgment, 838, 874
sion, 647
Subject matter, want of jurisdic
Opening and vacating, 650, 69(1
tion of, 844
Trusts, judgments affecting, 86!l Partners, 650
Persons authorized to use war
Usurpation of power, 853-855
rant, 654
Voidable judgments not subject
Power of court. 643
to, 837
. Practice at common law, 648
Waiver of objections, 837
Presumption as to validity, 062
What constitutes, 838, 872-875
Procedure, 650-658
Collusion as ground for vacating
Process as essential, 650
judgment, 706
Relief against judgments by con
Comity in recognition of foreign
fession, 650--663
judgments, 007
Review, 659
Commencement of lien, 611, 612
Revocation of warrant of attor
Concealment as ground Cor equit
ney, 658
able relief, 766
Statement, defects in, as ground
Conclusiveness (sec also Collateral
for collateral attack. 601
attack; Operation and effect;
Statement required on confession,
Res judicata) —
655
Foreign judgments, 015-938
Strict compliance with statute,
Concurrent jurisdiction, priority of
650
judgment, first rendered, 009
Strict compliance with warrant,
Condemnation proceedings, see Em
657
inent domain
Supervision by court. 04,
Conditions in vacating judgment,
Territorial operation of warrant,
722
654
Confederate courts, judgments as
Time of entering judgment on
res judicata. 092
warrant, 054
Confession of judgment —
Vacating judgments by confes
Affidavits required on confession,
sion, 059
Warrant to confess judgment,
655
Agent acting for himself and prin
050-658
cipal, 648
Weak minded persons, (,48
Amount, certainly as to, (153
Where warrant may be used, 654
Who may confess judgment. 64.S
Capacity of defendant, 648
Certainty as to amount. 653
Who may use warrant, 054
Collateral attack, 660
Conflict of laws —
Assignment ol judgments, 775
Common-law practice, 648
Corporation confessing judg
Limitation of actions on foreign
judgments, 042
ment, 648
Conformity of pleadings nnd ver
Definition, 647
Hntrv of judgment bv confession,
dict, 004
Consent judgments'—
582
'•'orelgn judgment, effect of, 039
Attorneys as authorized to give
c'oreign judgments by confession,
consent, 044
Effect. 045-647
U63
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JUDGMENTS — continued.
,
Consent judgments — continued.
Husband's consent as binding
wife, 645
1nfants as bound by guardians' ,
consent, 044
Jurisdiction of subject matter, '
643
l'ower to enter, 643
Constructive service, sec In rem ,
proceedings, 635
Consuls, default judgment against,
666
Contracts —
Conclusiveness of judgment in
tort action, 1042
Judgments as contracts, 573
Judgments on divisible and indi
visible contracts, 066-967
Contribution —
Assignment of judgment to en
force contribution, 780, 781
Joint tortfeasors, 781
Conversion, conclusiveness of judg- j
ment in action for, 1040
Copyholds as subject to lien of
judgment, 800
Corporations —
Confession of judgment by, 648 i
.Dissolution as ground for nunc
pro tunc judgment. 626
.Misnomer as affecting default
judgment, 070
j
Stockholders as in privitv with
corporation, 1015-1010, ' 1033
Correction of clerical errors, 679
Costs —
Certainty as to, 593
Judgment for costs, 578
Cotenancy —
Joint lien on common property, '
804
Privity between, 1032
Counterclaim, see Set-off
Creditors as entitled to enjoin judg
ments, 731
Criminal law —
Acquittal ns res judicata in civil
suit, 1000
Amendment of sentence, 074
Arrest of judgment, 080-088
Collateral attack on judgment, 871 j
Conviction as res judicata in civil
suit, 1000
Equitable relief against criminal
proceedings, 729
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7DGMENTS — continued.
Criminal law — continued.
Judgment ns res judicata in civil
case, 1000-1004
Crops, judgment as lien on, 808
Damages, assessment on default, 008
Death —
Abatement of action, 017
Appeal pending at time of death,
021
Interlocutarv order before death,
021
Judgment not affected by defend
ant's death, 021
Lien of judgment as affected by
death of joint judgment debtor,
805
Nunc pro tunc entrv of judgment,
626
Party dying after verdict and be
fore judgment, 620
Pending actions as affected by,
617
Plaintiff dying before commence
ment of suit, 619
Rendition of judgment after
death of defendant, 618
Vacating judgment after death
of party, 690, 703
De bonis testatoris, see Executors
and administrators
Debt —
Action on foreign judgment, 943
Foreign judgment its debt, 941
Judgment as debt, 575, 902
Merger in judgment, 780-788
Decedents' estates (see also Execu
tors and administrators) —
Adjudication of claims as res ju
dicata, 997
Deceit, see Fraud
Default judgments —
Appeals, 008
Appearance ns defeating entrv,
005
Assignment as preventing dis
missal of collusive suit, 775
Collateral attack, 069
Conformity to pleadings. 005
Consular officers, 666
Damages, ascertainment, 60S
Definition of default, 603
Direct attack, 668
Disabilities as preventing default
judgments, 600
Disc-etionary power of court, 60J
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JUDGMENTS — continued.
JUDGMENTS — continued.
Divorce — continued.
Default judgments — continued.
Foreign decree, effect of, 910, 940
Effect, 667
In rem proceedings, 640
Entry, 582, 667
Findings not required, 664
Vacating decrees, 690
Foreign judgments, effect of, 939
Vacating decrees obtained by
Imprisonment of defendant, 666
fraud," 706
Docketing (see also Indexing;
Married women, judgment
against, 666
Name) —
Misnomer of defendant, 670
Entry on docket as judicial pro
Opening and vacating, 668, 690,
ceeding, 587
Execution before docketing, 588
723
Record to show service of proc
Facts recited in docket, 587
Indexing as essential, 589
ess, 664
Justices' judgments, 590
Res judicata, effect as, 987
,Lien created by docketing, 588
Service of process as essential,
Matters shown by docket, 587
664
Notice afforded by docket, 587
Special appearance, effect of, 665
Purposes requiring docketing,
Time of entry, 665
Definitions —
588
Recording distinguished, 587
Collateral attack, 838
Transcripts filed in other coun
Default, 663
ties, 590
Domestic judgment, 907
Dollar mark, use in judgments, 595
Foreign judgment, 907
Domestic judgments defined, 907
In rem judgment, 629
Dormant judgments (see also Re
Judgment, 569
vival) —
Judgment by confession, 647
Effect as lien, 812
Privity, 1015
Dower, judgment against husband
Revival of judgment, 832
as affecting, 805
Satisfaction, 828
Duress as ground for vacating
Demurrer, judgment on, as res ju
judgment, 706
dicata, 986
Effect, see Lien; Operation and ef
Departures (see also Rendition and
entry) —
fect
Ejectment, form of judgment, 595
Arrest of judgment, 684
Election of remedies as related to
Detinue, judgment as merger in
res judicata, 958
case of, 785
Direct attack, see Appeals; Open
Elegit, writ of, 793
ing and vacating
Eminent domain —
Dismissal of actions —
Judgment for damages as* res ju
dicata, 968
Assignment of default judgment
as preventing dismissal of
Proceedings as in rem, 637
Entireties —
cumulative suit, 775
Consent judgment as binding es
Effect as res judicata, 982
Distinctions —
tate by, 645
Findings distinguished, 570
Lien of judgment against hus
Minutes distnguished, 570
band, 805
Opinions dstinguished, 570
Entirety of judgment, see Res ju
Orders distinguished, 570
dicata
Records distinguished, 571
Entry, see Rendition and entry
Rendition of judgment distin
Equitable relief —
guished from entry, 578
Accident as ground, 751
Divorce —
Adequacy of remedy at law, 747Conclusiveness of judgment, 1044
750
Equitable relief against decree,
After discovered evidence as
729
ground, 755
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JUDGMENTS — continued.
JUDGMENTS — continued.
Equitable relief — continued.
Equitable relief — continued.
New trial as remedy at law, 747
Appeal as adequate remedy at
Original suit for relief, 730
law, 749
Parties to original action as en
Appearance by attorney without
titled to relief, 731
authority, 757
Partition procured by fraud, 72!)
Arbitration, judgment founded
Payment as ground, 759
on award, 729
Perjury, 768-771
Attorney's negligence as ground,
Persons by and against whom re
756
lief may be granted, 731-734
Collateral attack on judgment,
Petitioner required to do equitv,
873
737
Concealment as ground, 766
Probate decrees, 729
Conflict between courts of law
Proceedings relieved against, 728
and equity, 725
Process, want of or defects in,
Courts authorized to grant re
771-774
lief, 727
Recollection, want of, as ground,
Creditors of judgment debtor as
754
entitled to relief, 731
Set-off as ground, 758
Criminal proceedings, 729
Sickness as ground, 751
Deceit as ground, 764
Sureties as entitled to relief, 731
Defense in original proceeding,
Surprise as ground, 754
741
United States courts, power to
Denial of right to relitigate in
restrain state courts, 728
equity, 750
Usury as ground, 759
Diligence as essential to relief,
Violation of agreement as
740-746
Discretionary power of court, 730
ground, 765
Void judgments, 738
Divorce decrees, 729
False testimony, 768-771
Equity (see also Assignment;
Equitable relief) —
Foreign judgments, 949
Action on decree in equity, 900
Fraud, 760-768
Freedom from fault as essential,
Amendment of decrees, 673-674
Conflict with courts of law, 72r,
740-746
Grounds for, 751
Control of merger in interests of
Ignorance as ground, 754
justice, 784
Control over assignment of judg
Illegality as ground, 759
Infants as entitled to relief, 733
ments, 777
Injunction against proceedings
Decree as res judicata, 993
Foreign decrees, effect of, 940
at law, 727
Judgment lien on equitable es
In personam operation, 728
Insanity as ground, 751
tates, 806-808
Judgments at law as conclusive
Irregular judgments, 739
Judgments relieved against, 728
in equity, 995
Priority of judgment liens, 830
Jurisdiction of equity, 725
Set-off of judgments in equity,
Laches as bar, 744-746
Married woman as entitled to re
821
lief, 733
Equity of redemption as subject to
Meritorious defense, 735-738
judgment lien, 807
Error coram nobis to set aside
Misrepresentation as ground, 764
Mistake as ground, 752
judgment, 714
Error, writ of, see Anpeals
Motion to vacate as adequate
Error and irregularities, see Arrest
remedy, 748
of judgment; Collateral attack;
Nature of suit for relief, 730
Newly disovered evidence as
Opening and vacating
Estate as vested by judgment, 576
ground, 755
R. C. L. Vol. XV.—74.
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JUDGMENTS — continued.
1 JUDGMENTS — continued.
Estate, privity in, 10J5
Foreign judgments — continued.
Estoppel, see Res judicata
Actions on foreign judgments,
Evidence (see also Parol evidence:
041-940
Presumptions) —
Assumpsit on foreign judgment,
Amendment of judgment, cxtrin- I
043
sic evidence, 075
Authentication of judgments of
lnsufficiency or incompetency as
other states, 038
Comitv as basis of recognition,
ground of collateral attack, 862
907"
Kes judicata, 1047-1053
Conclusiveness,' 015-038
Execution —
Concurrent jurisdiction of courts,
Appeal as staying execution, 004
000
lssuance before docketing, 588
Confedera'ie states, decisions in,
Right to, as affecting right to sue
027
on judgment, 901
Confession of judgment, 030
Executors and administrators (see i
Custody of children, 040
also Decedents' estates) —
Debt,
action of, on foreign judg
Assignment of judgment by ad- |
ment, 043
ministrator, 775
Default judgments as within full
Judgment against as creating
faith and credit clause, 030
lien on estate realty, 805
Defenses in actions on, 046-040
Judgment de bonis tcstatoris, 506 j
Definition, 907
Order for sale of real estate as
Difference of procedure as ground
in rem, 041
of impeachment, 015
Privity as between representative
Distinction between enforcement
and' decedent, 1023
and effect as bar, 918
Privity as between representa
Divorce decrees, 940
tive and heirs or devisees, 1023
Equitable relief against, 040
Privity with decedent, 1015
Equity, decrees in, 040
Revival of action against admin
Errors as ground of impeach
istrator, 834
ment, 015
Federal decisions in other states,
Extraterritoriality, see Foreign
027
judgments; Operation and effect
Form of action on, 043
False testimony as ground for va
Fraud as ground for impeach
cating judgment, 705
ment, 921, 934
Findings —
Full faith and credit clause of
Conflict with general verdict, 60!)
constitution, 022-038
Default judgment, 664
Impeachment for want of juris
Distinguished from judgments,
diction, 920, 020
570
Inferior courts as within full
Erroneous findings as ground of
faith and credit clause, 038
collateral attack. 862
In
rem proceedings, 917
Judgment roll as including find
lnterest
allowable in actions on,
ing, 586
048
Presumption that court made
lrregularities as ground of im
requisite findings, 877
peachment, 015
First day of term, relation back of
Jurisdiction, averment in action
judgment, 612-617
of, 045
Fixtures, judgment as lien on, 808
Jurisdiction, want of, as ground
Forcible entry and detainer, con
of impeachment. 020, 029
clusiveness of judgment, 1040 \
Justices of the peace as within
Foreign judgment (see also Actions j
full faith and credit clause,
038
on judgments) —
Limitation of actions on, 942
Abuse of process as ground of
impeachment, 021
'
Merger by, 700
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JUDGMENTS — continued.
JUDGMENTS — continued.
Form of judgment — continued.
Foreign judgments — continued.
lJenal judgments, 917
Respondeat ouster, 593
Surplusage, 596
Personal effect against foreign
Fraud —
ers, 911
Collateral attack of judgment for
Presumption of regularity, 887
fraud, 855-859
Priority over domestic judgment,
Confession of judgment procured
908 '
by fraud, 648
Probate court decrees, 914
Defense to action on judgment,
Procedure, irregularities in, 921
906
Proceedings in foreign nations,
Foreign judgments as impeach
918-922
able for fraud, 921, 934
Proceedings in other states, 922
Ground for equitable relief, 760Process served beyond state
768
border, 912
Vacating fraudulent judgment,
Process, want of service, 932
692
Public policy, contravention by,
Vacating judgment on ground of
916
Recitals, effect of, 936
fraud, 704
Fraudulent conveyances —
Record, effect of, 936
Statute of limitations as basis,
Diligence as giving priority be
tween purchase money mort 918
gages and judgment lien, 818
Territorial limitation of opera
Lien of judgment as defeated bv,
tion, 909-915
801
Form of judgment —
Full faith and credit clause of con
Abbreviations, 595
stitution, 922-938
Capacity of defendant, 596
Garnishment —
Certainty as to amount and costs,
Collateral attack on judgment,
593
Certainty as to decision ren
870
Government as bound by judgment
dered, 592
Decision rendered, certainty as
against officer, 1029
Grammar not essential to validity
to, 592
of judgment, 593
Desiimatiori indicating monev,
Grantees as entitled to enjoin judg
595
Designation of property or fund,
ment, 731
Grounds of judgment, statement
595
Dollar mark, use of, 595
of, 596
Guardians —
Ejectment, 595
Authority to satisfy judgment
Executors, judgment against, 596
in favor of ward, 829
Fund, designation of, 595
Consent to judgment against
Grammar not essential, 593
ward, 044
Grounds of judgment, statement
of, 596
Habeas corpus —
Collateral attack on judgment,
Language, requirements as to,
871, 874
593
Married woman, name of, 597
Direct attack on judgment, 839
Money, designation of particular
Heirs as in privity with ancestors,
1023
kind of, 596
Hotuestoad, judgment as lion on,
Money judgments, 593
808
Names of parties, 597-603
Hour of entry, 016
Parties to be indicated, 592
Husband and wife —
Penal bond, judgment on, 594
Confession of judgment by mar
Property, designation of, 595
Replevin, 595
ried woman, 649
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JUDGMENTS — continued.
JUDGMENTS — continued.
Husband and wife — continued.
In rem judgments — continued.
Consent judgments affecting hus
Extraterritorial effect of judg
band and wife, 645
ment, 631-632
Default judgment against mar
Interpleader suits, 638
Judgment in personam based on
ried woman, 666
proceedings in rem, 642
Equitable relief against judg
Jurisdiction of person, 633
ments, 733
Judgment against one spouse as
Mechanics' lien cases, 637
binding other, 1021
Nature, 629
Judgment as lien on husband's
Notice as essential, 633-637
interest in wife's property, 805
Opening default, 669
Idem sonans, see Name
Partition proceedings, 637
Identity, see Res judicata
Personal notice, necessity of, 633
Ignorance as ground of equitable
Probate decrees, 637
relief, 754
Proceedings permitting entry of,
Illegality as ground for equitable
637-641
relief, 759
Process, service of, 633-637
Impeachment, see Appeals; Collat
Property within control of court,
eral attack; Opening and vacat
631
ing
Quasi in rem, 630
Incompetent persons, see Infants;
Receivers, appointment of, 637
Mental capacity
Sale of decedent's real estate, 641
Indemnity, judgment against prin
Seizure, nature of, 632
cipal as binding indemnitor, 1019
Settlement of pauper, 640
Indexing —
Territorial jurisdiction of court,
Errors in indexing names, 599
631
Idem sonans in indexing names,Status of individuals, determina
600-603
tion of, 640
Necessity as to lien, 509
Territorial operation, 917
Notice afforded by, 589
Insanity (see also Mental capac
Purpose, 589
ity) —
Infants —
Ground for equitable relief, 751
Consent of guardian to entry of
'Vacating judgment against in
judgment, 644
sane person, 703-704
Default judgment against, 666
Intent as affecting merger, 783
Equitable relief against judg
Interest, allowance in action on
ments, 733
foreign judgment, 948
Payment of judgment in favor
Interlocutory judgments and or
of infant, 825-826
ders —
Vacating judgment against in
Death of party after entry, 621
fant, 703
Opening and vacating, 692
Initials, see Name
International law, comity in recog
Injunction, see Equitable relief
nition of foreign judgments, 907
In personam, see In rem judgments
Interpleader
as in rem or in per
In rem judgments —
sonam, 638
Admiralty proceedings, 638
Irregularities, see Arrest of judg
Adverse claim to real estate, 637
ment; Collateral attack; Open
Attachment proceedings, 633, 640
ing and vacating
Collateral attack, 868
Joint and several obligors, appli
Condemnation proceeding^ 637
cation of doctrine of res judica
Constructive notice, 635-637
ta, 1031
Definition, 629
Joint ownership, see Cotenancy
Divorce, 640
Ejectment, judgment as res judica
Effect, 641
Eminent domain proceedings, 637
ta, 1037
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JUDGMENTS — continued.
JUDGMENTS — continued.
Judgment roll, see Rendition and
Lien — continued.
After acquired realty, 802
entry,
Amount, 813
Signing of judgments, 585
Attachment lien independent of
Jurisdiction (see also Presump
judgment lien, 795
tions —
Commencement, 611-612, 810
Arrest of judgment for want of
Common law doctrine, 793
jurisdiction, 684
Conveyance before judgment as
Averment in action on foreign
defeating lien, 800
judgment, 945
.Conveyance pending suit, 802
Collateral attack for want of
Copyholds, 806
jurisdiction, 841-846
Crops, 808
Foreign judgment impeaclved for
Death of defendant after entry
want of jurisdiction, 920
Validity of consent judgment,
of judgment, 621
Devisees, judgment against, 895
643-644
Diligence as giving priority, 818
Want of, as defense in action on
Docketing as essential to lien, 588
foreign judgment, 947
Dormant judgment, failure to re
Justices of the peace —
vive, 812
Docketing judgments, 590
Duration of lien, 809
Full faith and credit clause as
Effect of judgment lien, 797
applicable to justices' courts,
Elegit, writ of, 793
938
Enforcement, 813
Judgment as res judicata, 998
English statutes, 798
Judgment on warrant of attor
Entireties, estates by, priority
ney, 654
of, 805
Lien of judgment, 591
Equitable estates, 806-808
Presumption as to jurisdiction,
Equitable rule as to priority, 815
883
Equities affecting judgment liens,
Laches —
Amendment of judgment, time
798
Estate for years, 806
of application, 681
Equitable relief barred by laches,
Execution, dependence on lien of
744-746
right to, 794
Executors and administrators,
Opening and vacating judgments,
693, 694
judgment against, as binding
decedent's realty, 805
Land, see Lien
Executory interest of vendor, 803
Landlord and tenant —
Extent, 799
Judgment as lien on rents or
Fixtures, 808
crops, 808
Fraudulent conveyances, 801
Judgment in actions for instal
General and specific liens distin
ments of rent, 967
Judgment in favor of tenant as
guished, 795
protecting landlord, 1011
General lien on real estate, 797
Lien of judgment against land
Heirs, judgment against, 805
lord, 806
Homesteads, 808
Language of judgment, require
Husband's interest in wife's
ments as to, 593
property, 805
Law, conflict with courts of equity,
Indexing essential to lien, 589
725
Joint property, 804
Law of the case distinguished from
Judgments of Federal courts,
res judicata, 959
courts, 796
Law, privity in, 1015
Judgments of state courts, 796
Lien —
Justices' judgments, 591
Affirmance of judgment as affect'
Land in other counties, 590
ing lien, 795
Leaseholds, 806
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JUDGMENTS — continued. .
Lien — continued.
Lien of joint judgment debtor,
805
Life estates as subject to lien,
804
Limitation as barring lien, 797
Limitation as to time of dura
tion, 809
Limitation to actual interest of
debtor, 799
Merger in judgment, 789
Nature of lien, 795
Notice as affecting priority, 815
Origin of judgment liens, 793
Particular estates and interests,
804
Partnership property, 804
Payment as discharging lien, 826
Personal property, 808
Priority, 814-820"
Priority as to dower, 805
Property right of judgment
creditor, 797
Property subject to lien, 798-809
Purchase money mortgage as
prior to judgment lien, 817
Real estate as subject to, 798809
Recording acts as affecting prior
ity, 815
Remainders as subject to lien,
804
Rents, 808
Reversions as subject to lien, 804
Revival as reinstating lien. 835
Revival of dormant judgment.
812
Sale to enforce, 813
Several judgments entered on
same day, 616
Simultaneous judgments. 616
Statute merchant, 798
Statute staple, 798
Statutory basis, 794
Stav as affecting lien, 811
Tacking of liens, 817
Termination, 809
Territorial operation of judg
ment, 590, 796
Time of taking effect, 611
Transcript filed in other counties, j
590
Transfer before judgment as de- |
feafing lien. 800
Transfer pending suit, 802

[JDGMENTS — continued.
Lien — eont-nued.
Trust estates, 807
Vendee's interest under executorycontract, 803
'Vendor's interest under executory
contract, 803
Waiver of priority, 817
Limitations of actions —
Action on judgment, 902-905
Defense to action on judgment,
906
Foreign judgments, actions on,
942
. Foreign judgments based on stat
ute of limitations, 918
Judgment lien as bar of statute,
797
Judgment on plea of statute as
merger, 785
Merger as taking cause out of
statute, 792
Time of entry of judgment, 610
Lost papers, judgment roll, 586
Mandamus, collateral attack on
judgment in mandamus to en
force satisfaction, 874
Married women, see Husband and
wife
Master and servant, application of
judgment, 1026
Mechanics' liens —
Merger in judgment, 789
Proceedings as in rem, 637
Memory, failure of, as. ground for
equitable relief, 754
Mental capacity, confession of
judgment, 648
Merger by judgment —
Bastardy cases, 785
Character of proceedings as mil': terial, 785
Debt as merged in judgment, 7S6788
Decrees in chancery, application
of doctrine to, 785
Defenses not made in action, 792
Detinue cases, 785
Doctrine stated, 782
Effect of merger, 792
Equity as controlling merger in
interest of justice, 783
Foreign judgments, 790
Forfeiture of bond as judgment,
786
Identity of cause of action, 784
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JDGMENTS — continued.
JUDGMENTS — continued.
Municipal corporations —
Merger by judgment — continued.
Authority to satisfy judgment in
Intent as affecting merger, 783
favor of, 829
Joint debts, 787-788
Judgment against officer as bind
Judgment on judgment, 791
ing municipality, 1029
Justice to be served by merger,
Mutuality, see Res judicata
784
Lien as merged in judgment, 789 | Name —
Amendment to correct misnomer.
Limitations, judgment on plea as
080
merger, 785
Change of name, effect of, 597
Mechanics' liens, 789
j
Errors in indexing names, 599
Money judgment as essential, 786
Idem sonans, doctrine of, 600-003
Mortgages, 789
Indexing under wrong name, 599
Nature of judgment, 780
Initials, use of, 603
Origin of doctrine, 7S2
Married woman, 597
Res judicata as related to merger,
Middle name, use of, 603
783
Misnomer of defendant, 597-599
Stockholders' liability, 785
Misnomer of defendant in deUsurious contracts, 792
fault judgment, 670
Meritorious defense, equitable re
Negligence —
lief against judgment, 735-738
Attorney's negligence as ground
Middle name, see Name —
for equitable relief, 756
Minutes distinguished from judg
Excusable neglect as ground for
ments, 571
vacating judgment, 707
Misnomer of defendant, 597-599
Negotiability of judgments, 774
Misrepresentation as ground for
Newly discovered evidence as
equitable relief, 704
ground for equitable relief, 755
- Mistake —
New trial, equitable relief as barred
Ground for equitable relief, 752
by right to new trial, 747
Ground for vacating judgment,
Nil debet as plea in action on for
709
eign judgment, 947
Misconception of remedy, judg- i Non obstante veredicto —
Allowance in favor of either
ment as res judicata, 965
Money —
party, 608
Circumstances authorizing entry
Designation of, 595-5-10
of judgment, 006
Judgments for money, 593
Common-law doctrine as to en
Use of dollar mark, 595
try of judgment, 606
Mortgages —
Conflict between sncoial flr-ninpt
Equity of redemption as subject
nnd general verdict, 009
to judgment lien, 807
Defect in plea as authorizing
Foreclosure decree, conclusive
judgment, 600
ness,' 1041
Limitation
of grounds to matters
Foreign decree of foreclosure, ef
of record, (i07
fect of, 910
Manner of applying for judg
Judgment as lien on mortgaged
ment, 008
property, 807
Reservation of questions of law.
Merger of lien in judgment, 789
610
Priority as between purchase
Time of motion, 608
monev mortgage and judgment
Nonsuit as res judicata, 9^4
lien, 817
Notes merged in judgment, 780-788
Motions,' see Amendment; Arrest of
Notice —
Application for nune pro tunc
judgment; Non obstante vere
judgment, 023
dicto; Nunc pro tunc judgments;
Assignment of judgment, 7*76
Opening and vacating; Time
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JUDGMENTS — continued.
! JUDGMENTS — continued.
Notice — continued.
Opening and vacating — continued.
Entry of judgment, 583
Effect of vacating judgment, 724
Motion to amend judgment, 674
Equity, power to set aside judg
Priority of judgment liens, 815
ment at law, 726
Nuisances, judgment for damages
Error coram nobis as remedy, 714
as res judicata, 968
Excusable neglect, 707
Nul tiel record, plea of, 905, 947
Extrinsic evidence, admissibility
Nunc pro tunc judgments —
of, 720
Consent of parties, 622
Fraud as ground, 704
Correction of clerical errors as
Fraudulent judgments, 002
ground of entry, 627
Grounds for relief, 700-714
Death of party as ground for en
Hearing and determination of ap
try, 626
plication, 720-725
Dissolution of corporation as
Infancy as ground, 703
ground for entry, 626
Inherent power of court, 688
Effect, 627-629
In rem judgments, 669
Limitations on power of court,
Insanity as ground, 703
622
Interlocutory judgments, 692
Notice of application, 623
Irregularity in judgment, 702
Parol evidence as inadmissible,
Judgments by confession, 659
625
Judicial nature of power, 689
Parties as affected by, 627
Laches as affecting right to relief,
Power to enter, 622
694
Record as basis of entry, 624
Mistake, 709
Third persons as affected by, 628
Mistake of attorney, 711
Time of application, 623
Mode of granting relief, 723
Opening and vacating —
Motion, 716
Accident, 707
Negligence, 711
Adoption decrees, 690
Notice of proceeding, 700
Affidavit in support of applica
Opening distinguished from va
tion, 717-720
cating, 723
Appearance by attorney without
Parties to proceedings, 700
authority, 713
Perjury as ground, 705
Audita querela as remedy, 715
Petition, 716
Authority to grant relief, 688
Power to grant relief, 688
Character of judgment as affect
Procedure to obtain relief, 714ing power, 690
720
Codefendants, 699
Process, service by publication,''
Collusion, 706
701
Compromise by attorney without
Process, want of or defects in, 700
authority, 713
Reasonable doubt, 721Conditions imposed, 722
Statutes authorizing relief after
Confession of judgment, 690
term, 693
Death of party, 696, 703
Strangers
as entitled to relief, 694
Default judgments, 668, 690
Surprise, 707
Defective service of process, 700
Third persons as entitled to re
Denial of relief on grounds avail
lief, 697
able as defense, 714
Time of application, 690-696
Disabilities of defendant as
Unavoidable casualty, 707
ground, 703
Uncertainty in judgment, 702
Discretion to grant or refuse ap
United States courts, 690
plication, 720
Vacating distinguished from open
Divorce cases, 690
Duress, 706
ing, 723
Effect of opening default, 723
Void judgments, 692
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JUDGMENTS — continued.
JUDGMENTS — continued.
Operation and effect (see also
Payment — continued.
Lien) —
Defense to action on judgment,
Consent judgments, 645-647
906
Default judgments, 667
Effect generally, 824, 826
Extraterritorial effect, 631-632
Extinguishment of debt and judg
Foreign judgments, 015-038
ment, 827
Ground for equitable relief, 759
Hour of entry, 616
Infant judgment creditor, 825In rem judgments, 641
Nunc pro tunc judgments, 627826
620
Lien discharged by payment, 826
Medium of payment, 825
Relation back to first day of term,
Note taken in payment, 825
612-617
Time of taking effect, 611
Persons authorized to receive pay
Validity and finality in general,
ment, 825
Plea of payment, propriety, 824
714
Presumption from lapse of time,
Vesting of estate, 576
Opinions distinguished from judg
879
What constitutes, 825
ments, 570
Penal bonds, see Bonds
Orders distinguished from judg
Penal judgments, see Foreign judg
ments, 571
ments
Order of publication as part of
Perjury —
judgment roll, 586
Parent and child —
Action to recover damages for
Consent to judgment against
perjury as collateral attack on
child, 645
judgment, 838
Judgment for or against one as
Collateral attack of judgment for
binding on other. 1022
perjury, 858
Parol assignment of judgments, 775
Equitable relief, from judgment,
Parol evidence, nunc pro tunc judg
768-771
Vacating judgment, 705
ments, 625
Partial assignment of judgments,
Personal property as subject to
781
judgment lien, 808
Persons entitled to relief, 696-700
Parties —
Collateral attack for want of ju
Physicians and surgeons, conclu
risdiction of parties, 844
siveness of judgment in malprac
Naming parties in judgment, 597
tice suits, 1043
Revival of judgment, 834
Pleading —
Partition —
Action on foreign judgment, 944
Equitable relief against decree,
Conformity, 604 .
729
Defects in pleading as ground of
Judgment as res judicata, 1037
collateral attack, 864
Proceedings as in rem, 637
Judgment on pleading, 579
Partnership —
Judgment on plea in abatement
Confession of judgment bv part
as res judicata, 986
ner, 650
Presumptions as to pleadings, 891
Joint obligation of partners, 1033
Res judicata, 1045-1047
Judgment lien on partnership
Poor persons, settlement as in rem
realty, 804
proceeding, 640
Payment —
Premature entry of judgment as
Appeal from judgment after pay
ground of collateral attack, 860
ment, 826
Presumptions —
Authority to receive payment,
Character of court rendering
825
judgment, 880-888
Compulsory payment as satisfac
Conclusiveness of presumpt ions
tion, 780
as to jurisdiction, 803-898
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JUDGMENTS — continued.
JUDGMENTS — continued.
Presumptions '— continued.
Process — continued.
Courts of general jurisdiction,
Appearance as curing defects in
830
process, 851
Courts of limited jurisdiction, 880
Collateral attack for want of or
defect in process, 846-853
Courts of record, 884
Evidence sufficient to support
Constructive service as authoriz
judgment, 878
ing judgment in personam, 84S
Findings of court, 877
Default judgment, 604
Foreign judgments, 887
Equitable relief for want of or
defective process, 771-774
Judgments by confession, valid
False return as ground for equit
ity of, 662
Justices' courts, 883
able relief, 773
Lapse of time, presumption of,
Impeachment of officer's return,
898
879
Irregularities as ground of collat
Payment presumed from lapse of
eral attack, 864
lime, 879
Necessity for confession of judg
Plea- ngs, sufficiency of, 891
ment, 650
Probate courts, 885
Presumptions as to service of
Process, service of, 888-890
process, 888-890
Recitals of record, correctness of,
Service bevond borders of state,
890-893
912
Record, correctness of, 890
Service by publication, vacating
Regularity of judgments, 875
judgment, 701
Return of service, 892
Service in in rem proceedings,
Service of process, 888-890
633-037
United States courts, 886
Vacating judgments for want of
Principal and surety —
process, 700
Contribution between sureties,
Publication order of, as part of
enforcement, 780-781
judgment roll, 586
Equitable relief against judg
Public officers, judgment as binding
ment, 731
successors, 1030
Su"tty as entitled to assignment
Public policy, foreign judgments in
on payment of judgment, 780violation of, 916
781
Quasi in rem judgments, 630
Prisoners, default judgments
against, 600
Quo warranto —
Privileges as preventing default
Collateral attack on judgment in
judgments. 666
quo warranto proceedings, 874
Privity, see Res judicata
Real estate, see Lien
Probate courts —
Reasonable doubt on motion to va
Amendment of decree, 674
cate judgment, 721
Collateral attack on decrees, 867
Receivers, appointment as judgment
Decrees as in rem, 637
in rem, 637
Decrees as res judicata, 996-998
Recollection, want of, as ground of
Emitable relief against decrees,
equitable relief, 754
Records •—
729
Extraterritorial operation of de
Distinguished from judgments,
crees, 914
571
Presumption as to jurisdiction,
Extrinsic evidence to explain,
1050
885
Process (see also Foreign -judg
Foreign judgments, effect of rec
ments) —
ord, 936 '
Abuse of, as ground for impeach
Presumption as to correctness,
ing foreign judgment, 921
890
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JUDGMENTS — continued.
JUDGMENTS — continued.
Rendition and entry — continued.
Recording distinguished from dock
Judicial function in rendering
eting, 587
judgment, 572
Recording nets as affecting prior
Misnomer of defendant, 597-599
ity of judgment liens, 815
Naming parties, 597-603
Regularity, presumption of, 875
Necessity of entry as between
Relation back to first day of term,
parties, 581
612-617
Non obstante veredicto, 606-610
Release —
Notice of entry, 583
Parol release, 828
Nunc pro tunc judgments, 622.
Satisfaction distinguished, 828
629
Relief against judgments, soj Ap
Pleadings, conformity to, 604
peals; Collateral attack; Equit
Pleadings, judgment on, 579
able relief
Proceedings to compel entry, 583
Rem, see In rem judgments
Remaindermen, virtual representa
Purposes of entry, 580
Recording judgments, 586-592
tion of contingent remainderman,
1024
Statutory requirements as to en
try, 579
Remainders as subject to judgment
lien, 804
Time of entry, 583, 610-617
Verdict, conformity to, 604
Remedy at law, adequacy as affect
ing equitable relief, 747-750
Verdic, entry of judgment on,
Rendition and entry (see also Form
578
of judgment; Indexing) —
Rents (see also Landlord and Ten
Blank entries filled up by clerk,
ant) —
584
Judgment as lien on, 808
Certainty as to amount and costs,
Representation, privity in, 1015
503
Reservation of questions of law,
Compelling entry, 583
610
Confession of judgment, 582
Res judicata —
Conformity of pleadings and ver
Abatement, plea in, 986
dict, 604
Acquiescing in judgment as es
Costs, judgment for, 578
toppel, 960
Death of party, (517-622
Acquittal in criminal case as resDefault judgments, 582, 663-670
judicata in civil case, 1000
Departure from pleadings, 604
Administrator and decedent as in
Distinction between rendition and
privily. 1023
entry, 578
Admiralty decrees, 993
Docketing distinguished from en
Ancestor and heir as in privity,
try of judgment, 587
1023
Docketing judgments, 586-592
Appearance as litigant, necessity
Duty of court to render judg
of, 1011
ment, 577
Assignor as in privity with as
Entry of judgments, 579-586
signee, 1027
Filing judgment roll, 586
Boundaries,
actions as to, 1038
Form of judgment, 592-597
Capacity,
identity
of, 1012
Fraction of day, 616
Child as concluded by judgment
Hour of entry, 616
for or against parent, 1022
1ndexing, 589
Civil case as concluded by judg
Judgment on pleadings, 579
ment in criminal case, 1000Judgment roll, duty of clerk to
1004
make up, 586
Class, representative of, as bound
Judgment roll, filing, 5S6
by judgment, 1026
Judgment roll, loss of, 586
Collateral attack as related to res
Judgment roll, papers constitu
ting, 586
judicata, 840, 957
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JUDGMENTS — continued.
JUDGMENTS — continued.
Res judicata — continued.
Res judicata — continued.
Confederate courts, judgments of,
Husband as bound by judgment
992
against wife, 1021
Contract and tort, 1042
Identity of capacity, 1012
Conviction in criminal case as res
Identitv of cause of action, 962judicata in civil case, 1000
965 '
Coparties as affected by judg
Identity of issues, burden of
ment, 1013
proof, 1049
Corporations as representing
Identity of parties, 1012
Immaterial facts, 980
stockholders, 1033
Inconsistent positions as related
Cotenants as in privity, 1032
to res judicata, 958
Court rendering judgment as ma
terial, 988
Indemnitors «s affected by judg
Covenants, judgments on, 967
ment asrainst principal debtor,
Criminal case as affected by judg
1019
Indivisible contracts, judgments
ment in civil case, 1000-1004
Damages recovered for nuisance
on, 966
or for appropriation of land,
Inferior court judgments, 998
968
Instances of decrees not opera
Decrees pro eonfesso, 087
tive as res judicata, 994
Irregularity in proceedings, 957
Default judgments, 987
Joint and joint and several ob
Defenses not pleaded, 969-972
ligors, 1031
Demurrer, judgment on, 986
Judgment for instalments of rent,
Devisees as in privity with per
967
sonal representatives, 1023
Judgments at law as conclusive
Dismissal of prior action, 982
in equity, 995
Disposition of first suit as affect
ing conclusiveness of judgment,
Judgments of particular courts,
982-988
988-999
Justices' judgments, 998
Divisible contracts, judgments on,
Law of the case distinguished,
967
Divorce decrees, 1044
959
Ejectment, judgment as, 1037
Leases, judgments on, 967
Election of remedies as related
Marital causes, 1044
Master as bound by judgment
to, 958
Entirety of judgment void as to
against servant, 1026
Matters determined though not in
some parties, 1035-1037
Equity, decrees in, 993
issue, 977
Estoppel in action on another
Matters implied and necessarily
cause of action, 962
determined, 976
Evidence, 1047-1053
Merger as related to doctrine of
Executor and testator as in priv
res judicata, 783
ity, 1023
Merits of case, judgment on, 955
Executor as in privity with heirs
Mistake as to remedy, 985
and devisees, 1023
Mortgage foreclosure, 1041
Extrinsic evidence to explain rec
Municipality as bound by judg
ord, 1050
ment against officers, 1029
Forcible entry and detainer, 1040
Mutuality as essential to estoppel
Foundation of doctrine, 949-955
by judgment, 956
Government as bound by judg
Nonsuit, 984
ment against officer, 1029
Notice of suit to person ultimate
Heir and ancestor as in privity,
ly liable, 1018
1023
Nullity of proceedings, 957
Heirs and personal representa
Obstruction of way, conclusive
tives in privity, 1023
ness of judgment, 1039
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JUDGMENTS — continued.
JUDGMENTS — continued.
Res judicata — continued.
Res judicata — continued.
Parent as concluded by judgment
Tort actions, persons liable for,
for or against child, 1022
1020-1021
Particular proceedings, applica
Tort and contract, 1042
Torts, judgment for, 968
tion of doctrine, 1037-1044
Parties and privies, 1005-1007
Trespass, judgment for, 968
Trespass suits, 1039
Parties, identity of, 1012
Trover, 1040
Parties in privity, 1015
United States courts, judgments
Partition judgment, 1037
Partners as joint obligors, 1033
of, 989-991
Virtual representation, contin
Persons affected, 1005-1007
Physicians, malpractice suits,
gent remaindermen and per
1043
sons not in being, 1024
Warrantors as affected by judg
Pleading, 1045-1047
Pleadings, defects in, 985
ment against principal, 1019
Wife as bound by judgment
Plea in abatement, 986
Principal as bound by judgment
against husband, 1021
Respondeat ouster, 593
against agent, 1026
Privies as bound by judgment,
Retraxit as.res judicata, 985
1005
Reversions as subject to judgment
Privity between vendors and ven
lien, 804
Revival —
dee, 1028
Privity defined, 1015
Action to revive judgment, 833
Probate decrees, 996-998
Collateral attack in proceeding to
Procuring judgment as estoppel,
revive, 835
960
Definition, 832
Public officer as bound by judg
Effect of revival, 835
ment against predecessor, 1030
Execution issued by leave of court,
833
Question of law and fact, 1053
Representatives of class as bound
Lien as reinstated by, 812, 835
Mode of reviving judgments, .833
by judgment, 1020
Retraxit, 985
Parties to proceeding, 834
Rule of expectancy and justice,
Scire facias, 832-833
Successive revivals, 833
950
Second action on different claim
Time for reviving judgments, 833
Revocation of warrant of attorney,
or demand, 973-982
Secondary liability, 1017-1021
658
Several issues involved in judg
Roll, see Rendition and entry
Sale to enforce judgment lien, 813
ment, 980
Splitting cause of action, 965
Satisfaction —
Stare decisis distinguished, 959
Arrest of judgment debtor, 829
State as bound by judgment
Attorney's authority to satisfy
judgment, 829
against officer, 1029
State courts, judgments by as
Authority to satisfy judgment^
conclusive on federal courts,
829
Definition, 828
991
Dismissal of appeal, 828
Statutes as affecting conclusive
ness of judgments, 999
Effect, 830 .
Subsequent evidence as affecting
Entry of, right to, 830
Guardian's authority to satisfy
application of doctrine, 961
Subsequent suit on same cause of
judgment in favor of ward, 829
Indoner's satisfaction as affecting
action, 962
maker's liability, 830
Taxpayers' actions, 1035
Infant judgment creditor, 829
Test of identity of cause of ac
Joint tortfeasors, 830
tion, 964
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JUDGMENTS — continued.
JUDGMENTS — continued.
Satisfaction — continued.
Tacking judgment liens, 817
Taxpayers' actions, applications of
Payment under compulsion, 780
Release distinguished, 828
doctrine of res judicata, 1035
Term, amendment after expiration
Setting aside, 831
of, 678
Vacating, 831
Scire facias —
Territorial operation of judgments,
Collateral attack on judgment in
see Foreign judgments; Lien
scire facias proceedings, 874,
Time (see also Laches) —
838
Amendment of judgment, 677-682
Default judgments, entry, 665
Revival of judgment, 832-833
Seals, assignment of judgment as re
Entry of judgment, 583, 610-017
quiring seal, 775
Entry of judgment on warrant of
attorney, 654
Secondary liability, see Res judica
Fractions of day, 616
ta
Service of process, see Process
Nunc pro tunc judgments, 623
Opening and vacating judgments,
Set-off —
690-696
Assignment of judgment, 779, 823
Discretion of court as to allow
Revival of judgments, 833
ance, 823
Taking effect of judgment, 611
Ground for equitable relief, 758
Torts —
Mutual judgments, 820-824
Assignability of judgment for tort
Setting aside judgments, see Open
774
ing and vacating
Conclusiveness of judgment in ac
Sickness as ground for equitable re
tion on contract, 1042
lief, 751
Conrribution between joint tort
Signing judgments, 585
feasors, 781
Special appearance, see Appearances
Judgment as res judicata, 968
Special (indings, see Findings
Res judicata, secondary liability,
Splitting cause of action, effect of
1020-1021
judgment, 965
Satisfaction of judgment by joint
Stare decisis distinguished from res
tortfeasor, 830
judicata, 959
Transcripts —
State as bound by judgment against
Filing in other counties, 590
officer, 1029
Justices' judgments, 591
State courts, see Foreign judgments
Trespass, conclusiveness of judg
Status, determination of, as in rem,
ment, 968, 1039
640
Trusts —
Statute merchant, 798
Collateral attack on judgments af
Statute staple, 798
fecting trusts, 869
Statutes, conclusiveness of judg
Judgment lien on trust property,
ments as affected by, 999
807
Stay —
Unavoidable casualty as ground for
Action on foreign judgment as af
vacating judgment, 707
fected by, 942
Uncertainty
as ground for vacating
Judgment lien as affected by stay,
judgment,
702
811
United States courts —
Stockholders, see Corporations
Injunction against enforcement of
Subrogation, compulsory payment
judgment, power of state court,
of judgment, 780
727
Summons, see Process
Judgment
as operating in other
Sureties, see Principal and surety
states, 927
Surplusage in judgments, 596
Judgment as res judicata, 989-991
Surprise —
Judgment of state court as conEquitable relief from judgment,
elusive in federal court, 991
754
Lien of judgment, 796
Vacating judgment, 707
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JUDICIAL NOTICE — continued.
JUDGMENTS — continued.
Animals —
United States courts — continued.
Diseases of, 1102
Opening and vacating judgments,
Habits of, 1102
690
Annuity tables, 1129
Presumption as to jurisdiction,
Appellate courts, judicial knowledge
886
of, 1063
Staying proceedings in state
Art, matters of, 1130
courts, 728
Boundaries, state and international,
Usurpation of power as ground of
1081
collateral attack, oo3-855
Census, taking of, 1129
Usury —
Children's capacity to render serv
Ground for equitable relief, 759
ices, 1101
Merger of judgment as breaching
Christianity as part of common law,
contract, 792
1093
Vacating, see Default ' judgments ;
Cities —
Opening and vacating
Existence of, 1083
Vendor and purchaser —
Geography of, 1084
Judgment as lien on interests of,
Climatic conditions, 1082
803
Contradictory evidence, admissibil
Priority as between purchase
ity of, 1063
money mortgage and judgment
Corporations —
lien, 817
Existence of, 1117
Verdict (see also Non obstante vere
Railroad business, 1118-1121
dicto) —
Counties, division of states into,
Conflict with special findings, 609
1082
Conformity to, 604
County seats, 1083
Death of party after verdict and
Course of nature, 1097
before judgment, 620
Courts and judicial proceedings —
Entry of judgment on verdict, 578
Facts judicially determined, 1111
Judicial records, 1113
Vesting of estate by judgment, 576
Void judgments — „
Jurisdictional matters, 1115
Crops, mode of growing and gather
Equitable relief against, 738
Opening and vacating, 692
ing, 1103
Warrant, see Confession of judg
Customs, 1091, 1121-1124
Dangerous instruments, 1136
ment
Warranty —
Debates in legislative bodies, 1077
Assignment as implying warranty,
Definition, 1056
Discretion of courts, 1061
778
Judgment against principal as
Diseases, 1102, 1131
binding warrantor, 1019
Distances, 1087
Distinction between actual and ju
Writ of error, see Appeals
dicial knowledge, 1060
Writ of error coram nobis to set
Ecclesiastical matters, 1092, 1156
aside judgment, 714
Elections, 1107
JUDICIAL NOTICE —
Employments, nature and duties of,
1124
Abbreviations, 1096
Explosives, qualities of, 1136
Acquisition of territory, history of,
Financial history, 1092
1089
Actual knowledge distinguished
Flags of nations, 1108
Foreign laws, 1069
from judicial knowledge, 1060
Administrative rules and regula
Full faith and credit clause, 1073
Geography —
tions, 1079
Agricultural conditions, 1082
Cities, 1083
Almanac as part of law of land,
County seats, 1083
1100-1101
Distances, 1087
Animal life, 1101
Judicial districts, 1082
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JUDICIAL NOTICE — continued.
Matters of law — continued.
Geography — continued.
Administrative rules and regula
Facts of geography, 1080
International boundaries, 1081
tions, 1079
Common law, 1074
Judicial districts, 1082
Lakes, 1080, 1085
Constitutions, 1064
District of Columbia, acts appli
Military reservations,' 1082
cable to, 1065
Mountains, 1080
Post offices, location of, 1084
Domestic laws, 1066
Foreign laws, 1069
Public surveys, 1087
International law, 1069
Rivers, 1080, 1085
State boundaries, 1081
Laws of other states, 1071
Subterranean waters, 1085
Laws of parent government, 1075
Legislative journals and debates,
Tidal lands, 1085
Towns, 1083
1077
Villages, 1083
Maritime laws, 1069
Governmental orders and regula
Municipal ordinances, 1077
Private statutes, 1068
tions, 1079
Habits of animals, 1102
Rules of court, 1079
Health, 1130
State laws, 1071
State laws in federal courts, 1076
History —
Supreme law of land, 1064
Acquisition of territory, 1089
Treaties, 1065
Ecclesiastical history, 1092
Mechanical phenomena, 1104
Facts of history generally, 1088
Mental suffering as causing physi
Financial history, 1092
cal harm, 1102
Land tenures, 1092
Military reservations, 1082
Local history, 1091
Months of year, 1100
Political history, 1092
Mortality tables, 1129
Private history, 1091
Municipal corporations —
State history, 1091
Existence and location, 1083
Wars, 1090
Incorporation of, 1116
Human life, 1101
Powers of municipalities, 1116
Instinct of self-preservation, 1102
Ordinances, 1077
International law, 1069
Nature, laws and phenomena of,
Intoxicating quality of liquors,
1097
1132-1135
Officers, see Public officers
Journals of legislative houses, 1077
Ordinances, 1077
Judicial districts, 1082
Past history of acquired territory,
Judicial proceedings, see Courts and
1089
judicial proceedings
Phenomena of life —
Judicial records, 1113
Animal life, 1101
Lakes, 1085
Capacity of children, 1101
Land tenure, 1092
Diseases of animals, 1102
Language —
Habits of animals, 1102
Abbreviations, 1096
Words and phrases, meaning, 1094
Human life, 1101
Law, see Matters of law
Instinct of self-preservation, 1102
Legislative department, 1110
Laws and phenomena of nature,
Legislative journals and debates,
1097
Mental suffering as causing bodi
1077
Life, see Phenomena of life
ly harm, 1102
Local history, 1091
Physical organization, 1101
Location of places, 1083
Plant life, 1103
Maritime laws, 1069
Time and its incidents, 1099
Matters of law —
Vegetable life, 1103
Acts of Congress; 1064
Physical facts, 1097
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Seals of states and sovereigns, 1108
Physical organization of human be
Seasons, 1100
ings, 1101
Self-preservation, instinct of, 1102
Plant life, 1103
Pleadings, influence of, 1062
Signature of public officers, 1108
Political conditions, 1125
Skill, matters of, 1130
Political history, 1092
Social conditions, 1125
Population of country, 1091-1092
State laws, judicial notice by fed
Post offices, location of, 1084
eral courts, 1076
Private corporations, see Corpora
States —tions
Division into counties, 1082
Private history, 1091
History of state, 1091
Private statutes, 1068
Judicial notice of boundaries,
Public institutions, 1110
1081
Public officers —
Judicial notice of laws of other
Court officers, 1106
states, 1071
Election, 1107
Political divisions, 1082
Executive of state or nation, 1105
Statistics, 1129
Local officers, 1107
Statutes, see Matters of law
Official acts and regulations, 1109
Subterranean waters, 1085
Seals of states and sovereigns,
Territorial extent of jurisdiction,
1108
1081
Public welfare, 1130-1136
Tidal lands, 1085
Time, 1099-1100
Railroads —
Tobacco, nature and qualities, 1135
Equipment, 1119
Topographical facts, 1080
Freight and passenger depart
Towns —
ments, 1118
Existence, 1083
Location, 1119
Mode of transacting business,
Location, 1084
Treaties, 1065
1118
United States courts, judicial notice
Time of travel, 1119
of state laws, 1076
Reckoning time, 1099
Usages and customs, 1121-1124
Records, 1113
Vegetable life, 1103
Religious matters, 1092, 1126
Villages, existence of, 1083
Rivers, 1085
Wars, 1090
Rules of court, 1079
Women, physical organization, 1101
Rule stated, 1057
Words and phrases, 1094
Scientific facts, 1127
R. C. L. Vol. XV.—75.

